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I. I NTRODUCTION  
 
� Redistricting in North Carolina is an inherently political and intensely partisan 

process that results in political winners and, of course, political losers.   The political 

party controlling the General Assembly hopes, through redistricting legislation, to 

apportion the citizens of North Carolina in a manner that will secure the prevailing 

party’s political gain for at least another decade.    While one might suggest that there are 

more expedient, and less manipulative, methods of apportioning voters, our redistricting 

process, as it has been for decades, is ultimately the product of democratic elections and 

is a compelling reminder that, indeed, “elections have consequences.”      

 Political losses and partisan disadvantage are not the proper subject for judicial 

review, and those whose power or influence is stripped away by shifting political winds 

cannot seek a remedy from courts of law, but they must find relief from courts of public 

opinion in future elections.   Our North Carolina Supreme Court has observed that “we do 

not believe the political process is enhanced if the power of the courts is consistently 

invoked to second-guess the General Assembly’s redistricting decisions.”  Pender County 

v. Bartlett, 361 N.C. 491, 506 (2007) [hereinafter Pender County] aff’d sub nom. Bartlett 

v. Strickland, 556 U.S. 1 (2009).   Rather, the role of the court in the redistricting process 

is to ensure that North Carolinians’ constitutional rights – not their political rights or 

preferences -- are secure.   In so doing, this trial court must apply prevailing law, consider 

arguments, and examine facts dispassionately and in a manner that is consistent with each 

judge’s oath of office -- namely “without favoritism to anyone or to the State.” 

 This case has benefited from exceptionally well-qualified legal counsel who have 

zealously represented their clients and their respective positions.    The court has 
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benefited from thorough briefing, a well-developed factual record, and persuasive 

arguments.  The court has carefully considered the positions advocated by each of the 

parties and the many appellate decisions governing this field of law, and the court has 

pored over thousands of pages of legal briefs, evidence and supporting material.    The 

trial court’s judgment, as reflected in this memorandum of decision, is the product of due 

consideration of all arguments and matters of record.    

 It is the ultimate holding of this trial court that the redistricting plans enacted by 

the General Assembly in 2011 must be upheld and that the Enacted Plans do not impair 

the constitutional rights of the citizens of North Carolina as those rights are defined by 

law.    This decision was reached unanimously by the trial court.  In other words, each of 

the three judges on the trial court --appointed by the North Carolina Chief Justice from 

different geographic regions and each with differing ideological and political outlooks -- 

independently and collectively arrived at the conclusions that are set out below.    The 

decision of the unanimous trial court follows. 

 
II. PROCEDURAL HISTORY  
 

On July 27 and 28, 2011, following the 2010 Decennial Census, the North 

Carolina General Assembly enacted new redistricting plans for the North Carolina House 

of Representatives,1 North Carolina Senate,2 and United States House of Representatives3 

pursuant to Article II, §§ 3 and 5 of the North Carolina Constitution and Title 2, § 2a and 

2c of the United States Code.   On September, 2,  2011, the North Carolina Attorney 

                                                 
1 Session Law 2011-404 (July 28, 2011) also known as “Lewis-Dollar-Dockham 4 [hereinafter “Enacted 
House Plan”]. 
2 Session Law 2011-402 (July 27, 2011) also known as “Rucho Senate 3 [hereinafter “Enacted Senate 
Plan”].” 
3 Session law 2011-403 (July 28, 2011) also known as “Rucho-Lewis Congress 3 [hereinafter “Enacted 
Congressional Plan”].   Collectively, the 2011 plans are referred to as the “Enacted Plans.” 
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General sought administrative preclearance from the United States Attorney General as 

required by § 5 of the Voting Rights Act (“VRA”). 42 U.S.C. § 1973c (2013). The 

redistricting plans were pre-cleared administratively by the United States Attorney 

General on November 1, 2011.  

On November 1, 2011, the General Assembly also alerted the United States 

Department of Justice that an error in the computer software program used to draw the 

redistricting plans had caused certain areas of the state to be omitted from the original 

plans. The General Assembly passed legislation on November 1, 2011 to cure this 

technical defect. The United States Attorney General pre-cleared the revised plans on 

December 8, 2011. 

Meanwhile, Plaintiffs filed separate suits on November 3 and 4, 2011, challenging 

the constitutionality of the redistricting plans and seeking a preliminary injunction to 

prevent Defendants4 from conducting elections using the Enacted Plans. In accordance 

with N. C. Gen. Stat. § 1-267.1, the Chief Justice appointed a three-judge panel to hear 

both actions [hereinafter the “trial court”]. 

On December 19, 2011, the trial court consolidated the cases. On the same day 

Defendants filed their answers and moved to dismiss the suit. Thereafter, on January 20, 

2012, the trial court entered an order denying Plaintiffs’ motion for a preliminary 

injunction. The trial court also entered an order on February 6, 2012 allowing in part and 

denying in part Defendants’ motion to dismiss.5 

                                                 
4 The Defendants are the State of North Carolina, the State Board of Elections and various members of the 
North Carolina General Assembly named only in their official capacity.   The Defendants are collectively 
referred to in this Memorandum as “the Defendants” or “the General Assembly.” 
5 The Court, in its February 6, 2012 order, allowed Defendants’ Motions to Dismiss as to claims for relief 
6, 7, 8, 12 and 13 of the NC State Conference of the Branches of the NAACP et al.  v. The State of North 
Carolina et al. complaint and claims for relief 1, 2, 3, 4, 5, 6, 7, 8, 17 and 18 of the Dickson et al.  v. Rucho 
et al. complaint. 
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 On April 20, 2012, the trial court entered an order compelling the production of 

certain documents.    The trial court’s order was appealed as a matter of right to the North 

Carolina Supreme Court (“N.C. Supreme Court”).  On January 25, 2013, the N.C. 

Supreme Court issued its ruling on that interlocutory matter.  

 During the week of February 25, 2013, the trial court conducted hearings on  

cross-motions for summary judgment filed by the parties.    Following the hearings, the 

trial court took those matters under advisement. 

 On May 13, 2013, the trial court, pursuant to Rule 42(b)(1) of the North Carolina 

Rules of Civil Procedure, ordered that two issues be separated from the remaining 

pending issues and that a bench trial be held on those two issues.6   A bench trial was held 

on June 5 and 6, 2013, before the three judges of the trial court, who received evidence 

through witnesses and designations of the record.  

 The trial court, having considered all matters of record and the arguments of 

counsel, now enters this Judgment. 

 
III. S UMMARY JUDGMENT STANDARD  
 

Summary judgment must be granted when the “pleadings, depositions, answers to 

interrogatories, and the admissions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that any party is entitled to judgment 

as a matter of law.”  N.C. R. Civ. P. 56(c).  The rule is “designed to eliminate the 

necessity of a formal trial where only questions of law are involved and a fatal weakness 
                                                 
6 The two issues separated for trial in the May 13, 2013 order were:  “(A) Assuming application of a strict 
scrutiny standard and, in considering whether the Enacted Plans were narrowly tailored, was each 
challenged Voting Rights Act (“VRA”) district drawn in a place where a remedy or potential remedy for 
racially polarized voting was reasonable for purposes of preclearance or protection of the State from vote 
dilution claims under the Constitution or under § 2 of the VRA?” and   “(B) For six specific districts 
(Senate Districts 31 and 32, House Districts 51 and 54 and Congressional Districts 4 and 12 – none of 
which is identified as a VRA district), what was the predominant factor in the drawing of those districts?” 

Case 1:15-cv-00399-TDS-JEP   Document 32-1   Filed 11/09/15   Page 8 of 172



                                               8 

in the claim of a party is exposed.”   Dalton v. Camp, 353 N.C. 647, 650 (2001).   “When 

considering a motion for summary judgment, the trial judge must view the presented 

evidence in a light most favorable to the non-moving party.  Moreover the party moving 

for summary judgment bears the burden of establishing the lack of any triable issue.”  Id. 

at 651 (citation omitted). 

 Pending before the trial court is the Defendants’ Motion for Summary Judgment 

seeking judgment in Defendants’ favor on each of Plaintiffs’ claims.   Also pending is the 

Plaintiffs’ Motion for Partial Summary Judgment seeking judgment in Plaintiffs’ favor on 

many of their claims against the Defendants.     The trial court, in considering these cross-

motions for summary judgment, has concluded that certain discrete issues present 

genuine issues of material fact and thus, as to those issues, summary judgment would be 

inappropriate.    In the trial court’s May 13, 2013 order (supra. at fn. 6), those discrete 

issues were identified and separated from the remaining issues in the case and, in 

accordance with that order, a bench trial, limited to evidence on those issues, has 

occurred. The trial court’s findings of fact and conclusions of law with respect to those 

discrete issues are set out and incorporated into this Judgment. 

 As for the remaining issues raised by the parties’ cross-motions for summary 

judgment, the trial court concludes that no genuine issues of material fact exist, and that 

the remaining issues present only issues of law. 7  Therefore, all remaining issues can be 

resolved through summary judgment.   The trial court’s conclusions of law on each of 

these issues are also set forth in this Judgment.8 

                                                 
7 See further, fn. 12, infra. 
8 Traditionally, in granting or denying summary judgment, trial courts’ written orders are general and non-
specific, and trial courts often refrain from elaborating upon their reasoning.  In this matter, perhaps 
ignoring the advice of Will Rogers to “never miss a good chance to shut up,” the trial court has opted to 
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IV. A RE THE CHALLENGED DISTRICTS A RACIAL GERRYMANDER THAT VIOLATES 

THE EQUAL PROTECTION GUARANTEES OF THE UNITED STATES OR NORTH 

CAROLINA CONSTITUTIONS ?   (Dickson amended complaint, Claims 19-24; 

NAACP amended complaint Claims 1-3 & 9-11) 

 
 Plaintiffs contend that the challenged districts of the Enacted Plans violate the 

equal protection clauses of the North Carolina and United States constitutions by 

unlawfully classifying voters and otherwise discriminating against voters on the basis of 

race.   The trial court has concluded that the determination of this issue is a mixed 

question of law and fact. 

 

A. Burden of Proof 

 With respect to redistricting, because the task is one that ordinarily falls within a 

legislature’s sphere of competence, the United States Supreme Court (hereinafter 

“Supreme Court”) has made it clear that the legislature must have discretion to exercise 

political judgment necessary to balance competing interests.   Thus, in reviewing the 

legality of a redistricting plan, “courts must ‘exercise extraordinary caution’ in 

adjudicating claims that a State has drawn district lines on the basis of race.”   Easley v. 

Cromartie, 532 U.S. 234, 242 (quoting Miller v. Johnson, 515 U.S. 900, 916 (1995)) 

[hereinafter Cromartie II].   

 The Plaintiffs bear the burden of proof of establishing that the Enacted Plans 

violate equal protection guarantees.   This remains true even in the context of the strict 

                                                                                                                                                 
share its reasoning because the issues presented are ones of important public concern.  The trial court has 
not endeavored to address all arguments supporting the results set out herein, fully recognizing that any 
appellate review of this matter, with the exception of matters of evidence, is de novo.  Rather, the trial court 
has set out its reasoning on the issues it has concluded are salient and essential to the outcome.  
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scrutiny analysis discussed below.   Under strict scrutiny, the burden of proof as to 

whether race was the overriding consideration behind a redistricting plan “rests squarely 

with the Plaintiffs.”   Johnson v. Miller, 864 F. Supp. 1354, 1378-79 (S.D. Ga. 1994) 

aff’d 515 U.S. 900 (1995).   If the Plaintiffs meet that burden, the state then has the 

burden of “producing evidence that the plan’s use of race is narrowly tailored to further a 

compelling state interest, and the plaintiffs bear the ultimate burden of persuading the 

court either that the proffered justification is not compelling or that the plan is not 

narrowly tailored to further it.”  Shaw v. Hunt, 861 F. Supp. 408, 436 (E.D. N.C. 1994).   

The state’s burden of production is a heavy burden because “the purpose of strict scrutiny 

is to ‘smoke out’ illegitimate uses of race by assuring that the [government] is pursuing a 

goal important enough to warrant use of a highly suspect tool.”  Richmond v. J.A. Croson, 

488 U.S. 469, 493 (1989).     Racial classifications are “presumptively invalid and can be 

upheld only upon an extraordinary justification” by the state.   Shaw v. Reno, 509 U.S. 

630, 643-44 (1993) [hereinafter Shaw I] (quoting Pers. Adm’r of Mass. v. Feeney, 442 

U.S. 256, 272 (1979)).     

 The heavy duty of production upon the state was affirmed in the Supreme Court’s 

most recent equal protection analysis in Fisher v. University of Texas, 570 U.S. __ (2013) 

where, in the context of an affirmative action plan at an academic institution, the Court 

said: 

the University must prove that the means chosen by the 
University to attain diversity are narrowly tailored to that 
goal.  On this point, the University receives no deference. . 
. . it is for the courts, not the university administrators, to 
ensure that “the means chosen to accomplish the 
government’s asserted purpose must be specifically and 
narrowly framed to accomplish that purpose.”     
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Id. at No. 11-345, slip op. at 10, (citing Grutter v. Bollinger, 539 U.S. 306, 333, 337 

(2003)).  The Court summarized the respective burdens as follows:  “[a] plaintiff, of 

course, bears the burden of placing the validity of a university’s adoption of an 

affirmative action plan in issue.  But strict scrutiny imposes on the university the ultimate 

burden of demonstrating, before turning to racial classifications, that available, workable 

race-neutral alternatives do not suffice.”  Id. at 11. 

 The Fisher Court also provides instructive language to the trial court for the 

judicial review of an equal protection claim by explaining that “narrow tailoring also 

requires that the reviewing court verify that it is ‘necessary’ for a university to use race to 

achieve the educational benefits of diversity. . . . Although ‘narrow tailoring does not 

require exhaustion of every conceivable race-neutral alternative,’ strict scrutiny does 

require a court to examine with care, and not defer to, a university’s ‘serious good faith 

consideration of workable race neutral alternatives.’”    Id. at 10 (emphasis original). 

 There are, however, two important distinctions that must be noted between the 

Fisher holding, which relates to strict scrutiny of university enrollment policies, and 

judicial review of claims of racial gerrymandering.  The first has already been noted: 

redistricting, unlike university enrollment, is an inherently political process delegated to 

the legislative branch of government.     Second, unlike academic admission policies, 

where a university can create affirmative action plans on the basis of relatively easily 

measured current and historic enrollment data, in redistricting, a legislature must, to a 

certain extent, tailor its redistricting plans according to its best predictions of how a 

future court or the U.S. Department of Justice will, at a future date after enactment, view 

those plans if challenged in litigation or when submitted for preclearance.    A legislature 
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must, in legislative redistricting, peer into the future somewhat because it must take into 

account the compelling governmental interests of avoiding future liability under § 2 of 

the VRA and ensuring future preclearance of the redistricting plans under § 5 of the 

VRA. See, Shaw v. Hunt, 517 U.S. 899, 916 (1996) [hereinafter Shaw II] (“the legislative 

action must, at a minimum, remedy the anticipated violation or achieve compliance to be 

narrowly tailored.” (emphasis added)).   Consequently, any judicial standard of review 

that requires the reviewing court to strike a racial classification that is not “necessary,” in 

absolute terms, to avoid some yet unknown liability or yet unknown objection to 

preclearance would be an impossibly stringent standard for both the legislature to meet or 

the court to apply.   Recognizing this, the Supreme Court has instructed, with respect to 

redistricting plans designed to avoid future § 2 liability or to ensure § 5 preclearance,  

“that the ‘narrow tailoring’ requirement of strict scrutiny allows the States a limited 

degree of leeway in furthering such interests. If the State has a ‘strong basis in evidence’ 

for concluding that creation of a majority-minority district is reasonably necessary to 

comply with § 2, and the districting that is based on race ‘substantially addresses the § 2 

violation,’ it satisfies strict scrutiny.” Bush v. Vera, 517 U.S. 952, 977  (1996) (citations 

omitted) (rejecting as “impossibly stringent” the lower court’s view of the narrow 

tailoring requirement that "a district must have the least possible amount of irregularity in 

shape, making allowances for traditional districting criteria") (citing Wygant v. Jackson 

Bd. of Ed., 476 U.S. 267, 291 (1986) (“state actors should not be ‘trapped between the 

competing hazards of liability’ by the imposition of unattainable requirements under the 

rubric of strict scrutiny.”)). 
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B. Level of Scrutiny 

 Generally, all racial classifications imposed by a government must be analyzed by 

a reviewing court under strict scrutiny, even if the laws are “remedial” or “benign” in 

nature.    Johnson v. California,  543 U.S. 499, 505 (2005); Shaw I, 509 U.S. at 656; 

Wygant,  476 U.S. 267. However, strict scrutiny does not apply to redistricting plans 

merely because the drafters prepared plans with a “consciousness of race.”  Nor does it 

apply to all cases of intentional creation of majority-minority districts, or where race was 

a motivation for the drawing of such districts. Vera, 517 U.S. at 958.  Indeed, because of 

the VRA, race is “obviously a valid consideration in redistricting, but a voting district 

that is so beholden to racial concerns that it is inexplicable on other grounds becomes, 

ipso facto, a racial classification.”   Johnson v. Miller, 864 F. Supp. at 1369.  

 Rather, in redistricting cases, strict scrutiny is an appropriate level of scrutiny 

when plaintiffs establish that “all other legislative districting principles were subordinated 

to race and that race was the predominant factor motivating the legislature’s redistricting 

decision.”  Cromartie v. Hunt, 133 F. Supp. 2d 407 (2000) (citing Miller v. Johnson, 515 

U.S. 900, 916 (1995)); Vera, 517 U.S. at 959 (citing Miller v. Johnson, 515 U.S. 900, 916 

(1995)).   The districts must be unexplainable on grounds other than race, and it must be 

established that the legislature neglected all traditional redistricting criteria such as 

compactness, continuity, respect for political subdivisions and incumbency protection.  

Cromartie v. Hunt, 133 F. Supp. 2d 407; Vera, 517 U.S. at 959. 

 Unless the legislature acknowledges that race was the predominant factor 

motivating redistricting decisions, the determination by the trial court of the legislature’s 

motive and, hence, the appropriate level of scrutiny, is an inherently factual inquiry 
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requiring “a sensitive inquiry into such circumstantial and direct evidence of intent as 

may be available.”   Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 

252, 266 (1977).    In the absence of direct evidence of racial motivation, circumstantial 

evidence, such as dramatically irregular shapes of districts, may serve as a “proxy for 

direct evidence of a legislature’s intentions.”   Johnson v. Miller, 864 F. Supp. at 1370 

(citing Shaw I, 509 U.S. at 647).  Indeed, a dramatically irregular shaped district has been 

called the “smoking gun,” revealing the racial intent needed for an Equal Protection 

claim. Id. 

 In this litigation, however, the trial court concludes that it is able to by-pass this 

factual inquiry for some, but not all, of the challenged districts.    The Plaintiffs 

collectively challenge as racial gerrymanders 9 Senate, 18 House and 3 U.S. 

Congressional districts created by the General Assembly in the Enacted Plans. 9   Of those 

30 challenged districts,  it is undisputed that the General Assembly intended to create 26  

of the challenged districts to be “Voting Rights Act districts” [hereinafter “VRA 

districts”] and that it set about to draw each of these VRA districts so as to include at 

least 50% Total Black Voting Age Population [hereinafter “TBVAP”]. 10    Defs.’ Mem. 

Supp. Summ. J. 3.  Moreover, the General Assembly acknowledges that it intended to 

create as many VRA districts as needed to achieve a “roughly proportionate” number of 

Senate, House and Congressional districts as compared to the Black population in North 

Carolina.  Id.      To draw districts based upon these criteria necessarily requires the 

drafters of districts to classify residents by race so as to include a sufficient number of  

                                                 
9 Plaintiffs collectively challenge as racial gerrymanders Senate Districts 4, 5, 14, 20, 21, 28, 32, 38 and 40, 
House Districts 5, 7, 12, 21, 24, 29, 31, 32, 33, 38, 42, 48, 54, 57, 99, 102, 106 and 107, and Congressional 
Districts 1, 4 and 12.     
10 Of the challenged districts listed in fn. 9,  supra, all but Senate District 32, House District 54 and  
Congressional Districts 4 and 12 were created by the General Assembly as VRA Districts. 
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black voters inside such districts, and consequently exclude white voters from the 

districts, in an effort to achieve a desired racial composition of  >50% TBVAP and the 

desired “rough proportionality.”  This is a racial classification. 

 Racial and ethnic classifications of any sort are “inherently suspect and call for 

the most exacting judicial scrutiny.”   Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 

291 (Powell, J., 1978).  “Political judgments regarding the necessity for the particular 

classification may be weighed in the constitutional balance,  Korematsu v. United States, 

323 U.S. 214 (1944), but the standard of justification will remain constant. . . .  When 

[classifications] touch upon an individual's race or ethnic background, he is entitled to a 

judicial determination that the burden he is asked to bear on that basis is precisely 

tailored to serve a compelling governmental interest.”  Bakke, supra at 299.  Thus, the 

trial court concludes, for the purpose of this analysis, that in drawing VRA districts -- 

even though legislative intent may have been remedial and the districts may have been 

drawn to conform with federal and state law to provide  Black voters in those districts 

with an opportunity to elect their preferred candidate of choice -- the shape, location and 

racial composition of each VRA district was predominantly determined by a racial 

objective and was the result of a racial classification sufficient to trigger the application 

of strict scrutiny as a matter of law.  

In choosing to apply strict scrutiny, the trial court acknowledges that a persuasive 

argument can be made that compliance with the VRA is but one of several competing 

redistricting criteria balanced by the General Assembly and that a lesser standard of 

review might be appropriate. See, e.g., Vera, 517 U.S. at  958; Wilkins v. West, 264 Va. 

447 (2002).   Nonetheless, the trial court employs the strict scrutiny standard of review 
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for two additional reasons: (1) the methodology developed by our appellate courts for 

analysis of constitutional claims under the strict scrutiny standard provides a convenient 

and systematic roadmap for judicial review, see, e.g., Fisher v. Univ. of Tex., 631 F.3d 

213, 231 (5th Cir. Tex. 2011) vacated and remanded 570 U.S. __ (2013); and (2)  if the 

Enacted Plans are found to be lawful under a strict scrutiny standard of review, and the 

evidence considered in a light most favorable to the Plaintiffs, then, a fortiori, the 

Enacted Plans would necessarily withstand review, and therefore be lawful,  if a lesser 

standard of review is indeed warranted and a less exacting level of scrutiny applied.   

 As for the remaining four challenged districts, namely those not created by the 

General Assembly as VRA Districts, the trial court has received and examined evidence 

regarding the General Assembly’s motive so as to ascertain whether race was the 

predominant factor motivating the shape and composition of these districts.   The trial 

court’s findings of fact and conclusions are set out below at § IV(D).   

 

C. Analysis of the Voting Rights Act Districts created in the Enacted Plans under 

the Strict Scrutiny Standard of Review 

 Under the strict scrutiny analysis, the trial court must determine (1) whether the 

Enacted Plans further a “compelling governmental interest” and (2) whether the Enacted 

Plans are “narrowly tailored” to further that interest.  Wygant, 476 U.S. at 274.   In this 

case, the Defendants assert that the VRA Districts in the Enacted Plans were drawn to 

protect the State from liability under § 2 of the VRA, and to ensure preclearance of the 

Enacted Plans under § 5 of the VRA. 
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1. Compelling Governmental Interest 

In general, compliance with the Voting Rights Act can be a compelling 

governmental interest.11  A redistricting plan furthers a compelling governmental interest 

if the challenged districts are “reasonably established” to avoid liability under § 2 of the 

VRA or the challenged districts are “reasonably  necessary” to obtain preclearance of the 

plan under § 5 of the VRA.   Shaw I, 509 U.S. at 655; Vera, 517 U.S. at 977;  Cromartie 

v. Hunt, 133 F. Supp. 2d at 423. 

To determine whether, as a matter of law,  the Enacted Plans further compelling 

governmental interests, the trial court must examine evidence before the General 

Assembly at the time the plans were adopted and determine, from that evidence, whether 

the General Assembly has made a showing that it had a “strong basis in evidence” to 

conclude that the districts, as drawn, were reasonably necessary to avoid liability and 

obtain preclearance under the VRA.  Cromartie v. Hunt, 133 F. Supp. 2d 407; Shaw II, 

517 U.S. at 910.12   

                                                 
11 In Vera, five members of the Court "assumed without deciding" that compliance with § 2 of the Voting 
Rights Act is a compelling state interest. 517 U.S. at 977 (plurality opinion); Id. at 1003 (concurring 
opinion of Thomas, J., joined by Scalia, J.). Justice O'Connor, however, who authored the plurality opinion, 
also wrote a separate concurring opinion in which she expressed her opinion that compliance with the Act 
is a compelling state interest, Id. at 992 (concurring opinion of O'Connor, J.), a view that seems to be 
shared by the four dissenting justices as well, Id. at 1004 (dissenting opinion of Stevens, J., joined by 
Ginsberg and Breyer, JJ.); 517 U.S. at 1065 (Souter, J., dissenting, joined by Ginsberg and Breyer, JJ.). See 
further, Cromartie v. Hunt, 133 F. Supp. 2d at 423 (finding compliance with VRA § 2 and § 5 to be 
compelling state interests). 
12 The Plaintiffs and Defendants are in agreement that substantially all of the issues in this litigation can be 
determined as a matter of law through summary judgment.   The Plaintiffs’ inform the trial court that: “[i]n 
applying strict scrutiny, this court should examine the evidence that the legislature had before it  when 
drawing each of the challenged districts and determine: (1) whether as a matter of law that evidence 
constitutes strong evidence that the districts created were necessary to meet the identified compelling 
public interest; and (2) whether as a matter of law that evidence constitutes strong evidence that the 
legislature used race in drawing the districts only to the extent necessary to achieve some compelling goal.”   
The Plaintiffs further acknowledge that “there is no material dispute here over the process that the 
legislature used in drawing the challenged districts or the information upon which the legislature says it 
relied to justify the districts it drew.”   Plts’ Supp. Mem. Summ. J. 3 (emphasis added).   The Defendants 
likewise agree that substantially all issues in this litigation are appropriately resolved by summary 
judgment, although the Defendants further suggest that the “strong basis in evidence” test resembles the 
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a. Avoiding Voting Rights Act §2 Liability 

 Avoiding liability under § 2 of the VRA can be a compelling governmental 

interest.  Vera, 517 U.S. at 977; Cromartie v. Hunt, 133 F. Supp. 2d at 423.   The General 

Assembly is not required to have proof of a certain § 2 violation before drawing districts 

to avoid § 2 liability but, rather, the trial court is required to defer to the General 

Assembly’s “reasonable fears of, and their reasonable efforts to avoid, § 2 liability.” 

Vera, 517 U.S. at 978.  

The General Assembly’s “reasonable fears” must be based upon strong evidence 

in the legislative record that three factors, known as the Gingles factors, existed in North 

Carolina when the Enacted Plans were adopted.   The Gingles factors, which are a 

mandatory precondition to any § 2 claim against the State, are (1) that a minority group 

exists within the area affected by the Enacted Plans, and that this group is sufficiently 

large and geographically compact to constitute a majority in a single-member district; (2) 

that the group is politically cohesive; and (3) that racial bloc voting usually will work to 

defeat the minority’s preferred candidate.  Vera, 517 U.S. at 978; Johnson v. De Grandy, 

512 U.S. 997, 1006-09 (1994); Growe v. Emison, 507 U.S. 25, 40, 41 (1993); see also 

                                                                                                                                                 
“substantial evidence based upon the whole record” standard used by the North Carolina Supreme Court 
and federal courts to review agency decisions.   See, e.g. N.C. Dep’t of Env’t and Natural Res. v. Carroll, 
358 N.C. 649, 660 (2004). Defs.’ Memo in Response to the Court’s Inquiry of April 5, 2013, p. 3.    This 
analogy is helpful – while the “strong basis in evidence” test certainly implies a more critical, and less 
deferential, standard of review than the “substantial evidence test,” the substantial evidence test is a 
question of law for the reviewing court, as Defendants argue should be the case here.   This suggestion has 
some support in persuasive authority.  See, e.g.�Contractors Ass'n v. City of Philadelphia, 91 F.3d 586, 596 
(3d Cir. 1996) (“ultimately, whether a strong basis in evidence of past or present discrimination exists, 
thereby establishing a compelling state interest for the municipality to enact a race-conscious ordinance, is 
a question of law, subject to plenary review. The same is true of the issue of whether there is a strong basis 
in evidence for concluding that the scope of the ordinance is narrowly tailored to remedy the identified past 
or present discrimination”)(citations omitted).  In any event, whether applying the Plaintiffs’ rationale or 
the Defendants’, both reach the same conclusion, as does the trial court, that the issues before the trial court 
are predominantly issues of law appropriate for summary judgment. 
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Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986).   In a §2 lawsuit, once the three 

Gingles factors are established, the trial court must consider the “totality of the 

circumstances” to determine whether a majority-minority district is appropriate to remedy 

vote dilution.   Shaw II, 517 U.S. at 914.13   In judicial review of the Enacted Plans, the 

trial court must examine the record before the General Assembly to determine, as a 

matter of law, 14  whether this strong basis in evidence exists. 

 The legislative record that existed at the time of the enactment of the Enacted 

Plans included: 

·  testimony from lay witnesses at numerous public hearings conducted throughout 

the state both before and after draft redistricting plans were proposed by the 

General Assembly;  

·  testimony and correspondence from representatives of interest groups and 

advocacy organizations, including the Southern Coalition for Social Justice 

(“SCSJ”), the Alliance for Fair Redistricting and Minority Voting Rights 

(“AFRAM”) ,  the NC NAACP,  Democracy NC, and the League of Women 

Voters; 

·  Legal opinions from faculty from the UNC School of Government; 

·  Scholarly writings regarding voting rights in North Carolina; 

                                                 
13 None of the Supreme Court’s racial gerrymandering decisions have imposed the “totality of the 
circumstances” requirement upon a state legislature, which suggests that the legislature has discretion to 
enact majority-minority districts if there is a strong basis in the legislative record of just the three Gingles 
factors.   However, in reviewing the record before the General Assembly at the time of the enactment of the 
Enacted Plans, the trial court has considered whether there was a strong basis in evidence to conclude not 
only that the Gingles factors existed, but also whether there was a strong basis in evidence to conclude that 
the “totality of the circumstances” would support the creation of majority-minority districts. 
14 See fn. 12, supra. 
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·  Law review articles submitted to the General Assembly’s Redistricting 

Committee by various individuals or entities; 

·  Election results for elections conducted through and including 2010;  

·  An American Community Service survey of North Carolina household incomes, 

education levels, employment and other demographic data by county based upon 

race;  

·  An expert report from Dr. Ray Block offered by SCSJ and AFRAM; 

·  An expert report from Dr. Thomas Brunell, retained by the General Assembly; 

·  Prior redistricting plans; and 

·  Alternative redistricting plans proposed by SCSJ and AFRAM, Democratic 

leaders, and the Legislative Black Caucus (“LBC”).15 

A partial listing of the categories of evidence before the General Assembly is referenced 

in greater detail in Appendix A of this Judgment.  This listing illustrates both the scope 

and detail of the information before the General Assembly at the time of the passage of 

the Enacted Plans, as well as the evidentiary strength of the record. 

 The trial court concludes, as a matter of law, based upon a review of the entire 

record before the General Assembly at the time of the passage of the Enacted Plans, that 

the General Assembly had a strong basis in evidence to conclude that each of the Gingles  

preconditions was present in substantial portions of North Carolina and that, based upon 

                                                 
15 The alternative plans received by the General Assembly prior to the enactment of the Enacted Plans were 
as follows:   Congressional Fair and Legal, Senate Fair and Legal and House Fair and Legal, all entered 
into the Legislative Record during floor debate on July 25, 2011 (also referred to as “Fair and Legal” or 
“F&L”), the Possible Senate Districts and the Possible House Districts, also entered into the Legislative 
Record during the floor debate on July 25, 2011 (also referred to as  “PSD” and “PHD” plans or, 
alternatively “Legislative Black Caucus Plans” or “LBC” plans), and Senate, House and Congressional 
Possible Maps prepared by the AFRAM and the SCSJ, presented at public hearings held on May 9 and June 
23, 2011 (also referred to as “SCSJ” maps). 
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the totality of circumstances, VRA districts were required to remedy against vote 

dilution.   Therefore, the trial court concludes, the General Assembly had a compelling 

governmental interest of avoiding § 2 liability and was justified in crafting redistricting 

plans reasonably necessary to avoid such liability. 

 

b. Ensuring Voting Rights Act §5 Preclearance 

 Ensuring preclearance of redistricting plans under § 5 of the VRA can also be a 

compelling governmental interest. Vera,  517 U.S. at 982.16    Forty counties in North 

Carolina are “covered jurisdictions” under § 5 of the VRA.   Section 5 suspends all 

changes to a covered jurisdiction’s elections procedures, including changes to district 

lines by redistricting legislation, until those changes are submitted to and approved by the 

United States Attorney General or a three-judge panel of the United States District Court 

for the District of Columbia.   Perry v. Perez, 132 S. Ct. 934, 939 (2012).    

A newly-enacted redistricting plan may not be used until the jurisdiction has 

demonstrated that the plan does not have a discriminatory purpose or effect, and the 

newly-enacted plan may not undo or defeat rights afforded by the most recent legally 

enforceable redistricting plan in force or effect in the covered jurisdiction (the 

“benchmark” plan). Riley v. Kennedy, 553 U.S. 406 (2008); 28 C.F.R. § 51.54(b)(1). 

                                                 
16 In its June 25, 2013 opinion in Shelby Co. v. Holder, 570 U.S. ___ (2013), the Supreme Court struck 
down § 4 of the Voting Rights Act, holding that its formula could no longer be used as a basis  for 
subjecting jurisdictions to preclearance.   This holding has no practical effect upon the outcome of this case 
because the measure of the constitutionality of the Enacted Plans depends upon the compelling 
governmental interests at the time of the enactment of the Enacted Plans.  At the time of enactment in 2011, 
preclearance by the USDOJ was required of all North Carolina legislative and congressional redistricting 
plans.    Moreover, Shelby County, in dicta, reaffirms that “§ 2 is permanent, applies nationwide, and is not 
at issue in this case.” Id, at No. 12-96, slip op. at 3. Thus, regardless of any retroactive application of Shelby 
County to § 5, the legitimate governmental interest of avoiding § 2 liability remains.   
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A legislature’s efforts to ensure preclearance must be based upon its reasonable 

interpretation of the legal requirements of § 5 of the VRA, including the effect of a 2006 

amendment that clarified that § 5 expressly prohibits “any voting qualification or 

prerequisite to voting, or standard, practice, or procedure with respect to voting that has 

the purpose of or will have the effect of diminishing the ability of citizens of the United 

States on account of race or color . . . to elect their preferred candidate of choice.”  Pub. 

L. No. 109-246, § 5, 120 Stat. 577, 580-81 (2006) (emphasis added).    This amendment 

aligned the language of § 5 with the same language in § 2 of the VRA to the extent that 

both now refer to the ability of minority groups to “elect their preferred candidate of 

choice.”     The Supreme Court has recently recognized that the effect of the 2006 

amendment to § 5 is that “the bar that covered jurisdictions must clear has been raised.”   

Shelby County, supra note 13, at 16-17 (citing Reno v. Bossier Parish Sch. Bd., 528 U.S. 

320, 336 (2000)).   

The trial court concludes, as a matter of law, based upon the review of the entire 

record before the General Assembly at the time of the passage of the Enacted Plans, that 

the General Assembly had a strong basis in evidence to conclude that the Enacted Plans 

must be precleared, and that they must meet the heightened requirements of preclearance 

under the 2006 amendments to § 5 of the VRA.   Therefore, the General Assembly had a 

compelling governmental interest in enacting redistricting plans designed to ensure 

preclearance under § 5 of the VRA.17    

 

 

                                                 
17 It has been observed that a compelling interest of a jurisdiction subject to § 5 preclearance is “initially 
assumed” since the plan cannot be enacted without compliance.   The more relevant question is that of 
narrow tailoring.   See Johnson v. Miller, 864 F. Supp. at 1382-83.   
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2. Narrow Tailoring 

 The trial court now considers, in light of the foregoing conclusions regarding the 

existence of compelling governmental interests, whether the Enacted Plans were 

narrowly tailored to avoid § 2 liability and ensure § 5 preclearance.    In other words, in 

responding to these compelling interests, the General Assembly is not granted “carte 

blanche to engage in racial gerrymandering.”   Shaw I, 509 U.S. at 655.    The trial court 

must “bear in mind the difference between what the law permits, and what it requires.”  

Id. at 654.   The VRA cannot justify all actions taken in its name, but only those narrowly 

tailored to give effect to its requirements. 

 The Plaintiffs contend that the Enacted Plans are not narrowly tailored because: 

1. The Enacted Plans contain significantly more VRA districts (i.e. districts 

intentionally created by the General Assembly as majority-minority districts to 

avoid § 2 liability or to ensure § 5 preclearance)  than reasonably necessary to 

comply with the VRA (Pl.’s Mem. Supp. Partial Summ. J. 82); 

2. The VRA districts are unnecessarily “packed” with Black voters (Pl.’s Mem. 

Supp. Partial Summ, J. 84); 

3. The VRA districts are placed in geographic locations where there is insufficient 

evidence of a reasonable threat of § 2 liability (Pl.’s Mem. Supp. Partial Summ. J. 

77); and 

4. The shape of the VRA districts are non-compact and irregular (Pl.’s Mem. Supp. 

Partial Summ. J. 85). 

The trial court considers each of these contentions in turn. 
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a. Did the General Assembly fail to narrowly tailor the Enacted Plans by creating 

more Voting Rights Act districts than reasonably necessary to comply with the 

Act? 

Purportedly to avoid VRA § 2 liability and to ensure VRA § 5 preclearance, the 

General Assembly created majority-minority districts throughout the State.   The 

Plaintiffs draw the trial court’s attention to the increased number of such districts 

compared to prior enacted plans.   The Enacted House Plan contains 23 districts with a 

TBVAP in excess of 50% as compared to 10 such districts in the 2009 House Plan -- the 

last plan in effect before the Enacted House Plan.    The Enacted Senate Plan contains 9 

districts with a TBVAP in excess of 50% as compared to zero in its predecessor, the 2003 

Senate Plan.   This seemingly dramatic increase in the number of VRA districts, Plaintiffs 

contend, would suggest that “one would assume that race relations in North Carolina had 

to be among the worst in the country, if such extreme racial remedies were required.”  

Pl.’s Mem. Opp’n 44. 

   However, a closer look at the data is warranted.    The following tables compares 

the Enacted Plans with the alternative plans proffered or supported by the Plaintiffs and, 

in addition to focusing on the number of districts in prior or competing plans with 

TBVAP > 50%, also considers the number of districts in each plan where TBVAP is 

greater than 40%. 

 
 
 
 
 
 
 
 

Case 1:15-cv-00399-TDS-JEP   Document 32-1   Filed 11/09/15   Page 25 of 172



                                               25 

Table 1:  Comparison of Number of Senate Districts > 40% TBVAP among all plans 
 

 Enacted 
Plan 

2003 
Plan 

SCSJ F&L LBC 

# of Districts > 50% 
TBVAP 

9 0 5 1 0 

# of Districts >40% but 
<50% TBVAP 

1 8 4 6 8 

Total # Districts >40 
TBVAP 

10 8 9 7 8 

 
Table 2:  Comparison of Number of House Districts > 40% TBVAP among all plans 
 

 Enacted 
Plan 

2003 
Plan 

SCSJ F&L LBC 

# of Districts > 50% 
TBVAP 

23 10 11 9 10 

# of Districts >40% but 
<50% TBVAP 

2 10 10 11 13 

Total # Districts >40 
TBVAP 

25 20 21 20 23 

 
 
These tables show that when comparing the aggregate number of districts with TBVAP > 

40%  in the Enacted Plan with all other plans, the difference between the plans is not as 

dramatic.   This is significant when taken in the context of the parties’ disagreement over 

what constitutes a lawful VRA district.  (See further infra § IV(C)(2)(b), discussion 

regarding cross-over districts (i.e. districts with TBVAP >40%) and majority-minority 

districts (districts with TBVAP >50%)).  All parties, this data suggests, agree that a 

significant number of VRA districts – however that term is defined – are required in 

North Carolina.   For example, in the proposed SCSJ Senate Plan, the drafters would 

create 9 VRA Senate districts, compared to 10 in the Enacted Senate Plan.  Likewise, in 

the proposed LBC plan, the drafters would create 23 VRA districts compared to 25 in the 

Enacted House Plan.    In the trial court’s consideration of the strong basis of evidence 
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that existed in the legislative record at the time of the enactment of the Enacted Plans, it 

is compelling that all of the alternative plans propounded or endorsed by the Plaintiffs 

contain a large number of voting districts created to increase TBVAP so as to provide 

minority voters with the opportunity to elect their candidate of choice.  

The undisputed evidence establishes that the General Assembly, in drafting the 

Enacted Plans, endeavored to create VRA districts in roughly the same proportion as the 

ratio of Black population to total population in North Carolina.   In other words, because 

the 2010 census figures established that 21% of North Carolina’s population over 18 

years of age was “any part Black,” the corresponding rough proportion of Senate seats, 

out of 50 seats, would be 10 seats, and hence 10 VRA Senate districts.  Likewise, of the 

120 House seats, 21% of those seats would be roughly 25 House seats, and hence 25 

VRA districts.  

The General Assembly, in using “rough proportionality” as a benchmark for the 

number of VRA districts it created in the Enacted Plans, relies upon Supreme Court 

precedent that favorably endorses “rough proportionality” as a means by which a 

redistricting plan can provide minority voters with an equal opportunity to elect 

candidates of choice.   League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 429-

30 (2006) [hereinafter LULAC]; Shaw II, 517 U.S. at 916 n.8; De Grandy, 512 U.S. at 

1000.    In De Grandy,  the Supreme Court said that “no violation of § 2 can be found …, 

where, in spite of continuing discrimination and racial bloc voting, minority voters form 

effective voting majorities in a number of districts roughly proportional to the minority 

voters' respective shares in the voting-age population.” 512 U.S. at 1013-1015.    Where a 

State’s election districts reflect substantial proportionality between majority and minority 
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populations, the Supreme Court explained, such districts would “thwart the historical 

tendency to exclude [the minority population], not encourage or perpetuate it.”18 Id. at 

1014.   It is reasonable for the General Assembly to rely upon this unequivocal holding of 

the Supreme Court in drafting a plan to avoid § 2 liability.   When the Supreme Court 

says “no violation of § 2 can be found” under certain circumstances, prudence dictates 

that the General Assembly should be given the leeway to seek to emulate those 

circumstances in its Enacted Plans. 

Drafting districts so as to achieve “rough proportionality” is also favorably 

endorsed by Plaintiffs’ retained expert, Dr. Theodore S. Arrington, an expert with over 40 

years in the field of districting, reapportionment and racial voting patterns.   In deposition 

testimony, Dr. Arrington said:  

[I]f I’m sitting down and somebody asks me to draw 
districts for North Carolina that will be good districts, I 
would want to draw districts in such a way as blacks have a 
reasonable opportunity to get something close to proportion 
of the seats in the General Assembly to reflect their 
proportion of the population.   

 
Arrington Dep., 30-31.   Moreover, Dr. Arrington, who is often requested by the 

Department of Justice to draw illustrative redistricting maps in the § 5 preclearance 

                                                 
18 The Supreme Court distinguishes “rough proportionality,” as it is used here to “link[] the 

number of majority-minority voting districts to minority members' share of the relevant population” from 
the constitutionally-suspect concept of “proportional representation” which suggests a “right to have 
members of a protected class elected in numbers equal to their proportion in the population." De Grandy, 
512 U.S. at 1013-1015 (“The concept is distinct from the subject of the proportional representation clause 
of § 2, which provides that ‘nothing in this section establishes a right to have members of a protected class 
elected in numbers equal to their proportion in the population.’ 42 U.S.C. § 1973(b). This proviso speaks to 
the success of minority candidates, as distinct from the political or electoral power of minority voters. 
(citations omitted.) And the proviso also confirms what is otherwise clear from the text of the statute, 
namely, that the ultimate right of § 2 is equality of opportunity, not a guarantee of electoral success for 
minority-preferred candidates of whatever race.” Id. at n.11). 
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process, was not aware of a single instance “where a legislative plan has provided black 

voters with roughly proportional number of districts for the entire state where that plan 

has been found to discriminate against black voters.”  Arrington  Dep., 192.    

 As such, based upon the law and the undisputed facts, and allowing for the limited 

degree of leeway that permits the General Assembly to exercise political discretion in its  

reasonable efforts to address compelling governmental interests, the trial court finds that 

the General Assembly had a strong basis in evidence for concluding that “rough 

proportionality” was reasonably necessary to protect the State from anticipated liability 

under § 2 of the VRA and ensuring preclearance under § 5 of the VRA.  The trial court 

further finds that, notwithstanding the racial classification inherent in “rough 

proportionality,” the Enacted Plans substantially address the threat of anticipated § 2 

liability and challenges to preclearance under § 5 of the VRA.   The trial court therefore 

concludes that the number of VRA districts created by the General Assembly in the 

Enacted Plans is not inconsistent with the General Assembly’s obligation to narrowly 

tailor the plans under strict scrutiny. 

 

b.   Did the General Assembly fail to narrowly tailor the Enacted Plans by 

“packing” the Voting Rights Act Districts? 

 The trial court next considers whether the majority-minority districts created in 

the Enacted Plans are “packed” with Black voters to a greater degree than would be 

necessary under a narrow tailoring of the Plans to meet the compelling governmental 

interests of avoiding § 2 liability and obtaining preclearance under § 5 of the VRA.  This 

issue is best understood by re-examining Tables 1 and 2 above, and noting that one of the 
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most significant differences between the Enacted Plans and all other plans is the greater 

frequency of districts in the Enacted Plans with TBVAP > 50%, whereas the predecessor 

plans, as well as all proposed plans, have significantly fewer districts with TBVAP 

>50%, but significantly greater numbers of districts with TBVAP between 40% and 50%.     

 Plaintiffs cast this issue as follows:  “Does § 2 or § 5 of the VRA require the 

challenged districts to be drawn as majority-minority districts in which more than 50% of 

the population in the district was Black?”  Pls.’ Mem. Opp’n 31. Plaintiffs urge the trial 

court to answer this question “no” and find, on the contrary, that the General Assembly’s 

insistence that 23 of the House districts and 9 of the Senate districts in the Enacted Plans 

have >50% TBVAP exceeds the narrow tailoring required to address compelling 

governmental interests. 

Specifically, the Plaintiffs further argue that the General Assembly should have 

been more exacting in determining whether a district created to avoid VRA liability 

should be populated with >50% TBVAP, or whether liability could be avoided, and the 

minority-preferred candidate elected, by instead creating the same district with less than 

50% TBVAP.   The Plaintiffs argue that while a remedy of  > 50% TBVAP may be 

necessary in certain places where polarization between the races is particularly acute, 

there are some locales – notably those areas where some percentage of white voters 

consistently “cross-over” and vote for Black candidates – where some VRA remedy is 

still necessary, but the remedy need not be a district with >50% TBVAP.    Rather, the 

Plaintiffs urge that the General Assembly should have determined some appropriate 

lesser concentration of Black voters – enough to permit Black voters the opportunity to 
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elect the candidates of their choice, but not too many – and that the General Assembly’s 

failure to do so renders the Enacted Plans unconstitutional.     

 Plaintiffs’ argument on this point is not in accord with the appellate court 

precedents that bind this trial court.19   Specifically, in Pender County, 361 N.C. 491, the 

N.C. Supreme Court considered the 2003 version of House District 18.     House District 

18 was drawn by the General Assembly in its 2003 redistricting plan with 39.36% Black 

voting age population.   The district included portions of Pender County and an adjoining 

county.   Keeping Pender County whole would have resulted in a Black voting age 

population of 35.33%.    The legislators' rationale was that splitting Pender County gave 

Black voters a greater opportunity to join with white voters to elect the minority group's 

candidate of choice, while leaving Pender County whole would have violated § 2 of the 

Voting Rights Act.   Pender County and others filed suit against the State (and other 

officials), alleging that the redistricting plan violated the Whole County Provision of the 

N.C. Constitution. 20  The State answered that dividing Pender County was required by § 

2.  Bartlett v. Strickland, 556 U.S. 1, 7-8 (2009) [hereinafter Strickland]. 

The State’s position, in defending House District 18 as drawn, was that the 

language of both Gingles and § 2 did not necessarily require the creation of majority-

minority districts, but allowed for other types of legislative districts, such as coalition, 

 crossover, and influence districts. The State considered House District 18 to be an 

"effective minority district" that functioned as a “single-member crossover district” in 

                                                 
19 Dr. Theodore Arrington, an expert retained by Plaintiffs, explained his view on this topic as follows: 
“Some court decisions seem to indicate that a remedy for a violation of Section 2 or an attempt to avoid 
retrogression under Section 5 requires the construction of districts in which a majority of the voting age 
population or registered voters are minority – a so-called ‘minority-majority’ district.  I do not believe that 
this is the best standard.” Arrington Dep. 78.   Dr. Arrington also testified that: “Of course, to make it 
different the Congress would need to change it.” Id. at 80. 
20 See further infra § V. 
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which the total Black voting age population of 39.36% could predictably draw votes from 

a white majority to elect the candidate of its choice, and argued that as such, the district, 

as drawn, was permitted by § 2 and Gingles. Pender County, supra at 502. 

The plaintiffs in Pender County, on the other hand, contended that a minority 

group must constitute a numerical majority of the voting population in the area under 

consideration before § 2 of the VRA requires the creation of a legislative district to 

prevent dilution of the votes of that minority group. They pointed to the wording of the 

first Gingles precondition, that says a minority group must be "sufficiently large and 

geographically compact to constitute a majority in a single-member district," Gingles, 

478 U.S. at 50 (emphasis added), and claimed this language permits only majority-

minority districts to be formed in response to a § 2 claim. Pender County, 361 N.C. at 

501. 

The N.C. Supreme Court agreed with the Pender County plaintiffs, and found 

their position to be “more logical and more readily applicable in practice.”  Id. at 503.   

The Court concluded that “when a district must be created pursuant to Section 2, it must 

be a majority-minority district.”21  Id.  Recognizing that the majority-minority 

requirement could be considered a “bright-line” rule, the Court reasoned as follows:   

This bright line rule, requiring a minority group that 
otherwise meets the Gingles preconditions to constitute a 
numerical majority of citizens of voting age, can be applied 
fairly, equally, and consistently  throughout the 
redistricting process. With a straightforward and easily 
administered standard, Section 2 legislative districts will be 
more uniform and less susceptible to ephemeral political 
voting patterns, transitory population shifts, and 
questionable predictions of future voting trends. A bright 
line rule for the first Gingles precondition "promotes ease 

                                                 
21 A “majority-minority” district was defined by the Court as “a district in which >50% of the population in 
the district are voting age citizens of a specific minority group.” Id. at 501 
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of application without distorting the statute or the intent 
underlying it."   
 
In addition, a bright line rule provides our General 
Assembly a safe harbor for the redistricting process. 
Redistricting should be a legislative responsibility for the 
General Assembly, not a legal process for the courts. 
Without a majority requirement, each legislative district is 
exposed to a potential legal challenge by a numerically 
modest minority group with claims that its voting power 
has been diluted and that a district therefore must be 
configured to give it control over the election of candidates. 
In such a case, courts would be asked to decide just how 
small a minority population can be and still claim 
that Section 2 mandates the drawing of a legislative district 
to prevent vote dilution.  

 
Id. at 504-505 (citation omitted). 
 

The Court concluded its opinion with this directive to future General Assemblies: 
 

Any legislative district designated as a Section 2 district 
under the current redistricting plan, and any future plans, 
must either satisfy the numerical majority requirement as 
defined herein, or be redrawn in compliance with the 
Whole County provision of the Constitution of North 
Carolina and with Stephenson I requirements.   

 
Id. at 510.  
 

The United States Supreme Court affirmed the N.C. Supreme Court’s Pender 

County ruling.    In its plurality opinion, the Supreme Court held that the General 

Assembly’s contention that § 2 of the VRA required that House District 18 be drawn as a 

crossover district with a minority population of 39.26% must be rejected. Strickland, 556 

U.S. at 14. Rather, districts created to avoid § 2 liability must be majority-minority 

districts that contain a numerical, working majority of the voting age population of a 

minority group. Id.  at 13, 15.  The Court went on to note that this majority-minority rule 
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found support not only in the language of § 2 of the VRA, but also in the need for 

workable standards and sound judicial and legislative administration: 

The [majority-minority] rule draws clear lines for courts 
and legislatures alike.   The same cannot be said of a less 
exacting standard that would mandate crossover districts 
under § 2.  Determining whether a § 2 claim would lie – i.e. 
determining whether potential districts could function as 
crossover districts – would place courts in the untenable 
position of predicting many political variables and tying 
them to race-based assumptions.  The judiciary would be 
directed to make predictions or adopt premises that even 
experienced polling analysts and political experts could not 
assess with certainty.    

 
Id. at 17-18.   The Supreme Court continued: 
 

The majority-minority rule relies upon an objective, 
numerical test:  Do minorities make up more than 50 
percent of the voting-age population in the relevant 
geographic area?  That rule provides straightforward 
guidance to courts and to those officials charged with 
drawing district lines to comply with § 2.   Where an 
election district could be drawn in which minority voters 
form a majority but such a district is not drawn, or where a 
majority-minority district is cracked by assigning some 
voters elsewhere, then--assuming the other Gingles factors 
are also satisfied--denial of the opportunity to elect a 
candidate of choice is a present and discernible wrong . . . . 

 
Id. at 18 (citations omitted).  
 

The Supreme Court added that its “holding that § 2 does not require crossover 

districts does not consider the permissibility of such districts as a matter of legislative 

choice or discretion.”  The Court cautioned that its ruling “should not be interpreted to 

entrench majority-minority districts by statutory command, for that,  too, could pose 

constitutional concerns. See Miller  v. Johnson, 515 U.S. 900 (1995); Shaw I, 509 U.S. 

630. States that wish to draw crossover districts are free to do so where no other 

prohibition exists.”  Strickland, supra at 23-24.  But the ultimate holding of the Court is 
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inescapable – when the State has a strong basis in evidence to have a reasonable fear of § 

2 liability, the State must be afforded the leeway to avail itself of the “bright line rule” 

and create majority-minority districts, rather than cross-over districts, in those areas 

where there is a sufficiently large and geographically compact minority population and 

racial polarization exist.   

Plaintiffs express grave concerns regarding the public policy implications of a 

bright-line 50% rule that they fear “balkanizes” Black voters and white voters and 

discourages cross-over coalitions among the races.    The Plaintiffs’ concerns parallel the 

same concerns voiced by the dissenting justices in the Strickland case.   Justice Souter, 

writing for the dissenters, said that “the plurality has eliminated the protection of § 2 for 

the districts that best vindicate the goals of the State, and has done all it can to force the 

States to perpetuate racially concentrated districts, the quintessential manifestations of 

race consciousness in American politics.”   Strickland, 556 U.S. at 44 (Souter, J., 

dissenting).   Justice Ginsberg, also dissenting, succinctly summed up her views by 

stating that: “The plurality’s interpretation of § 2 of the Voting Rights Act of 1965 is 

difficult to fathom and severely undermines the statute’s estimable aim.  Today’s 

decision returns the ball to Congress’ court.”  Id. (Ginsberg, J., dissenting). 

 But even in these dissents, the position of the General Assembly in defending the 

Enacted Plans is strengthened.    Justice Souter, in his dissent, predicted that based upon 

the Strickland plurality opinion: 

A State like North Carolina faced with the plurality’s 
opinion, whether it wants to comply with § 2 or simply to 
avoid litigation, will, therefore, have no reason to create 
crossover districts.   Section 2 recognizes no need for such 
districts, from which it follows that they can neither be 
required nor be created to help the State meet its obligation 
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of equal electoral opportunity under § 2.  And if a 
legislature were induced to draw a crossover district by the 
plurality’s encouragement to create them voluntarily, . . . it 
would open itself to attack by the plurality based upon that 
the pointed suggestion that a policy favoring crossover 
districts runs counter to Shaw.   The plurality has thus 
boiled § 2 down to one option:  the best way to avoid suit 
under §2, and the only way to comply with § 2, is by 
drawing district lines in a way that packs minority voters 
into majority-minority districts, probably eradicating 
crossover districts in the process.  

 
Id. at 43 (Souter, J., dissenting) (emphasis added) (citations omitted).  The undisputed 

evidence establishes that the General Assembly, in crafting the Enacted Plans, interpreted 

the law of the land just as Justice Souter did  – in its effort to avoid liability under § 2 of 

the VRA, the General Assembly eschewed crossover districts and, applying the bright 

line test endorsed by the N.C. Supreme Court in Pender County and the U.S. Supreme 

Court in Strickland, opted for the safe-harbor from § 2 liability by creating majority-

minority districts with >50% TBVAP.    In the context of narrow tailoring, the General 

Assembly’s understanding of the law – as reflected in the Enacted Plans it created --  

cannot be considered unreasonable, and the trial court is required to give leeway to the 

General Assembly’s “reasonable efforts to avoid § 2 liability.”   Vera, 517 U.S. at 977.    

 As such, based upon the law and the undisputed facts, and allowing for the limited 

degree of leeway that permits the General Assembly to exercise political discretion in its  

reasonable efforts to address compelling governmental interests, the trial court finds that 

the General Assembly had a strong basis in evidence for concluding that it was 

reasonably necessary to endeavor to create all VRA districts within the Enacted Plans 

with 50% TBVAP to protect the state from anticipated liability under § 2 of the VRA and 
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to ensure preclearance under § 5 of the VRA.22  The trial court further finds that, 

notwithstanding the racial classification inherent in the creation of >50% TBVAP VRA 

districts, the Enacted Plans substantially address the threat of anticipated § 2 liability and 

challenges to preclearance under § 5 of the VRA.   The trial court therefore concludes 

that the creation of  >50% TBVAP VRA districts by the General Assembly in the 

Enacted Plans is not inconsistent with the General Assembly’s obligation to narrowly 

tailor the plans under strict scrutiny. 

 

c. Did the General Assembly fail to narrowly tailor the Enacted Plans by placing 

the Voting Rights Act districts in  geographic locations where there is 

insufficient evidence of a reasonable threat of § 2 liability? 

 
 As the trial court concluded above in § IV(C)(1)(a), at the time of the enactment 

of the Enacted Plans, the General Assembly had strong evidence in the legislative record 

that each of the Gingles factors was present in substantial portions of North Carolina and 

that, based upon the totality of circumstances, majority-minority voting districts were 

required to remedy against vote dilution.  Narrow tailoring requires that, to the extent that 

the General Assembly created VRA districts as part of its efforts to avoid § 2 liability, the 

VRA districts be located only in those geographic areas where a remedy against vote-

dilution would be reasonably required.    Plaintiffs challenge the geographic location of 

some VRA districts in the Enacted Plan, arguing that “for defendants to justify any 

                                                 
22 With respect to ensuring § 5 preclearance, Plaintiffs’ retained expert, Dr. Arrington, testified that when 
he consults on behalf of the USDOJ and draws illustrative plans in their preclearance process, “[the 
USDOJ] ask me to draw it specifically at more than 50%, and the reason for that is that that means there’s 
no question . . . so that eliminates one legal question about satisfying Gingles one, the first Gingles prong.” 
Arrington Dep. 191. 
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majority black district as being required by Section 2, they must satisfy the third prong of 

Gingles by establishing that white voters in that district - not somewhere else or in the 

state at large - vote ‘sufficiently as a bloc to enable [them]…usually to defeat the 

minority’s preferred candidate.’” Gingles, 478 U.S. at 50-51; see also, Shaw II, 517 U.S. 

at 917 (“if a § 2 violation is proved for a particular area,… [t]he vote-dilution injuries 

suffered by these persons are not remedied by creating a safe majority-black district 

somewhere else in the State.”); Pl.’s Mem. Supp. Partial Summ. J. 77.   To consider this 

issue, the trial court must consider whether the area affected by each VRA district 

displays a sufficient degree of “racial polarization” to justify a narrowly tailored remedy 

of a safe majority-black district at that location.   

“Racial polarization” refers to the combined effect of the second and third Gingles 

factors, that is, political cohesion by the minority and white bloc voting by the white 

majority.  Old Person v. Cooney, 230 F.3d 1113, 1123 (9th Cir. 2000) (citing Ruiz v. City 

of Santa Maria, 160 F.3d 543, 551 (1998) (citing Gingles, 478 U.S. at 56)).  Polarized 

voting occurs when minority and white communities cast ballots along racial or language 

minority lines, voting in blocs.  Texas v. United States, 831 F. Supp. 2d 244 (D.D.C. 

2011) (quoting H.R. Rep. No. 109-478, at 34 (2006)).  An expert relied upon by the 

Plaintiffs, Dr. Ray Block, whose report Racially Polarized Voting in 2006, 2008 and 

2010 in North Carolina State Legislative Contests was proffered to the General Assembly 

at its public hearings prior to the enactment of the Enacted Plans, defines “racial 

polarization” as:   

The proportion of black voters who prefer a black 
candidate is noticeably higher in an electoral contest as 
compared to those of non blacks, and the proportion of 
black candidates who win elections is noticeably higher in 

Case 1:15-cv-00399-TDS-JEP   Document 32-1   Filed 11/09/15   Page 38 of 172



                                               38 

majority minority districts than in non majority minority 
districts.  . . .  Racially polarized voting can be identified as 
occurring when there is a consistent relationship between 
the race of a voter and the way in which she/he votes.   
 

Rucho Aff. Ex. 8, at 3 (Jan. 19, 2012)   It is undisputed that racially polarized voting 

continues to be a “pervasive pattern” of North Carolina politics.  Arrington Dep. 93. 

 Using these definitions, the trial court has concluded that the determination of 

whether there is a “consistent relationship between the race of a voter and the way in 

which she/he votes” sufficient to “usually defeat the minority’s preferred candidate” in 

each of the locations selected by the General Assembly for the establishment of a VRA 

district is an issue of fact that must be determined by the trial court through an evaluation 

of evidence, and not as a matter of law through summary judgment.   East Jefferson 

Coalition for Leadership & Dev. v. Parish of Jefferson 926 F.2d 487, 491 (5th Cir. 1991) 

(“Each Gingles precondition is an issue of fact. . . An ultimate finding of vote dilution is 

a question of fact . . .”).   To determine this factual issue, the trial court received evidence 

through witness testimony and designation of the record at a bench trial conducted June 

5-6, 2013, on the issue of: 

Assuming application of a strict scrutiny standard and, in 
considering whether the Enacted Plans were narrowly 
tailored, was each challenged VRA district drawn in a place 
where a remedy or potential remedy for racially polarized 
voting was reasonable for purposes of preclearance or 
protection of the State from vote dilution claims under the 
Constitution or under § 2 of the VRA? 

 
Order of the Trial Ct., May 13, 2013. 
 
 The Findings of Fact of the trial court on this issue are set out in Appendix A 

attached hereto and incorporated by reference. 
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 Based upon the law and the facts as found by the trial court, and allowing for the 

limited degree of leeway that permits the General Assembly to exercise political 

discretion in its  reasonable efforts to address compelling governmental interests, the trial 

court finds that the General Assembly had a strong basis in evidence for concluding that 

the each of the VRA districts in the Enacted Plans were placed in a location that was 

reasonably necessary to protect the State from anticipated liability under § 2 of the VRA 

and ensuring preclearance under  § 5 of the VRA.  The trial court further finds that, 

notwithstanding the racial classification inherent in the creation and placement of VRA 

districts, the Enacted Plans substantially address the threat of anticipated § 2 liability and 

challenges to preclearance under § 5 of the VRA.   The trial court therefore concludes 

that the placement of the VRA Districts by the General Assembly in the Enacted Plans is 

not inconsistent with the General Assembly’s obligation to narrowly tailor the plans 

under strict scrutiny. 

 
d. Did the General Assembly fail to narrowly tailor the Enacted Plans by crafting 

irregularly shaped and non-compact Voting Rights Act districts or by otherwise 

disregarding traditional redistricting principles such as communities of interest 

and precinct boundaries? 

The Plaintiffs contend that VRA districts in the Enacted Plans, even if justified by 

the compelling governmental interests of avoiding § 2 liability or ensuring preclearance 

under § 5 of the VRA, are not narrowly tailored because they are drawn with a disregard 

of traditional redistricting principles resulting in lack of compactness, irregular shapes, 

and too many split counties and split precincts. 
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 The Supreme Court has held that a “district drawn in order to satisfy § 2 must not 

subordinate traditional districting principles to race substantially more than is ‘reasonably 

necessary’ to avoid § 2 liability.”  Vera, 517 U.S. at 979.    On the other hand, the same 

Court said that narrow tailoring does not require a district have the “least possible amount 

of irregularity in shape, making allowances for traditional districting criteria” because 

that standard would be “impossibly stringent.”  Id. at 977.   “Districts not drawn for 

impermissible reasons or according to impermissible criteria may take any shape, even a 

bizarre one,” provided that the bizarre shapes are not “attributable to race-based 

districting unjustified by a compelling interest.”  Id. at 999 (Kennedy, J. concurring).   In 

sum, a VRA district that is based on a reasonably compact minority population, that also 

takes into account traditional redistricting principles, “may pass strict scrutiny without 

having to defeat rival compact districts designed by plaintiffs’ experts in endless ‘beauty 

contest.’”  Id. at 977.    The General Assembly, even under strict scrutiny, must be 

accorded a “limited degree of leeway” in tailoring its redistricting plan.  Id.  

 Another three-judge panel, in considering this same legal issue in Georgia, said 

that: 

We agree with the North Carolina court that the Supreme 
Court will probably not adopt a definition of “narrow 
tailoring” in the redistricting context that requires 
consideration of whether the challenged plan deviates from 
“traditional” notions of compactness, contiguity, and 
respect for political subdivisions to a greater degree than is 
necessary to accomplish the state's compelling purpose.   
Shaw v. Hunt, supra, at 87. Such a standard would elevate 
to constitutional status that which was intended only as a 
barometer for determining whether a district adequately 
serves its constituents. Observance of those traditional 
principles is also difficult to judge at the exacting level 
required for a narrow tailoring determination, and such 
judging would force the judiciary to meddle with legislative 
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prerogatives to an undesirable degree.  Nothing, however, 
precludes the Court from considering traditional districting 
principles as guideposts in a narrow tailoring analysis; 
while not required, they are potentially useful indicators of 
where the legislature could have done less violence to the 
electoral landscape.  

 
Johnson v. Miller,  864 F. Supp. at 1387. 
 
 The judicial determination of whether the degree to which a redistricting plan 

comports with “traditional notions of redistricting” such as compactness, contiguity, and 

respect for political subdivisions is a difficult task because of the subjective nature of 

each of these concepts.    There is no litmus test for these concepts; for example, 

“compactness” has been described as "such a hazy and ill-defined concept that it seems 

impossible to apply it in any rigorous sense in matters of law."� Id. at 1388.� �See 

also Karcher v. Daggett, 462 U.S. 725, 756 (1983) (stating that compactness 

requirements have been of limited use because of vague definitions and imprecise 

application).    (See further, discussion infra in § VI regarding equal protection claims 

associated with compactness and split precincts).     

The trial court is cognizant of its duty, under a narrow tailoring analysis, to 

examine the “fit” of a remedy against the “ends” to ensure that the Enacted Plans are the 

least restrictive means of advancing legitimate governmental interests.      Boos v. Barry, 

485 U.S. 312, 329 (1988); Wygant, 476 U.S. at 280 n.6.  In so doing, the trial court is 

obligated to consider whether lawful alternatives and less restrictive means could have 

been used, regardless of whether the General Assembly considered those alternatives.    

Boos v. Barry, 485 U.S. at 329; Wygant, 476 U.S. at 280 n.6.   But the obligation of the 

trial court to consider all lawful alternatives must be harmonized with the Plaintiffs’ 

burden of persuasion; even with the heavy burden of production resting upon the General 
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Assembly, the Plaintiffs have some obligation to persuade the trial court that lawful 

alternatives in fact exist that could be compared in some meaningful way to the Enacted 

Plans and that, after such comparison, do “less violence to the electoral landscape.”  

Johnson v. Miller, 864 F. Supp. at 1387 n.40. The trial court cannot exhaust “every 

conceivable race-neutral alternative,” Fisher v. Univ. of Texas, supra. at slip op. p. 10, to 

discern whether a hypothetical alternative plan exists that better conforms with traditional 

notions of redistricting, and the Plaintiffs have failed to persuade the trial court that one 

exists. 

Plaintiffs’ arguments are not persuasive because Plaintiffs have not produced 

alternative plans that are of value to the trial court for comparison in this narrow tailoring 

analysis.23    None of the alternative plans proposed or endorsed by the Plaintiffs contain 

VRA districts in rough proportion to the Black population in North Carolina.    None of 

the alternative plans seek to comply with the General Assembly’s reasonable 

interpretation of Strickland by populating each VRA district with >50% TBVAP.    None 

of the alternative plans comply with the N.C. Supreme Court’s mandate in Stephenson v. 

Bartlett to “group[ ] the minimum number of whole, contiguous counties necessary to 

comply with the at or within plus or minus five percent ‘one-person, one-vote’ standard.” 

                                                 
23 To the extent that the trial court’s application of strict scrutiny of the Enacted Plans is too stringent a 
standard of review (see, supra § IV(B)) and if the trial court accepted as fact, as the Supreme Court has 
done previously done, and the Plaintiffs admit, a high degree of correlation between black votes and 
Democratic votes in North Carolina (See Hunt v. Cromartie, 526 U.S. 541, 549-50 (1999) [hereinafter 
Cromartie I]; Cromartie II, 532 U.S. at 251, 257-58; Arrington Dep. 58-60), this issue would be foreclosed 
by the Supreme Court’s ruling in Cromartie II, that held:  

We can put the matter more generally as follows: In a case such as this one where 
majority-minority districts (or the approximate equivalent) are at issue and where racial 
identification correlates highly with political affiliation, the party attacking the 
legislatively drawn boundaries must show at the least that the General Assembly could 
have achieved its legitimate political objectives in alternative ways that are comparably 
consistent with traditional districting principles. That party must also show that those 
districting alternatives would have brought about significantly greater racial balance.   

532 U.S. at 258.  
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355 N.C. 354, 384 (2002) [hereinafter Stephenson I], (see § V, infra, regarding the Whole 

County Provisions).    As such, the trial court is left to speculate that a redistricting plan 

exists – one that protects the State from § 2 liability, ensures § 5 preclearance, and 

accomplishes all of the legitimate legislative objectives of the General Assembly, 

including political gain, protection of incumbency, and population equalization – yet 

appears, on some subjective measure, to be more “compact” or less “irregular.”   

Moreover, Plaintiffs’ retained expert, Dr. Arrington, seems to suggest that 

traditional notions of redistricting have little practical relevance, or little real benefit, in 

considering whether legislative districts are narrowly tailored.   He says, in deposition 

testimony:   

There is no evidence from political science research that 
the shape of the district makes any difference at all.  . .  It 
doesn’t increase the extent to which voters know who 
they’re voting for.  It doesn’t affect the extent to which 
candidates can campaign effectively.  It doesn’t  . . . 
necessarily affect either the campaigning or the voting.  It 
simply has no effect as such.  Shape has little or nothing to 
do with that. That has to do with other things.  And so to 
make the decision that a district is okay or not okay on the 
basis of shape is leading us in the wrong direction. 

 
Arrington Dep. 119.  Likewise, regarding respecting communities of interest as a 

traditional notion of redistricting, Dr. Arrington says: 

Anyone who wants districts drawn differently than they 
were or is advocating a particular set of districts will 
undoubtedly argue, whether they have good reason to do so 
or not, that their districts define a community of interest.    
Because community of interest can mean almost anything 
one chooses, it is rarely operationalized in a fashion to 
make it useful in either drawing or evaluating districts. 

 
Id. at 99-100.   Simply put, the trial court is not persuaded, and cannot itself discern,  that 

a lack of respect for traditional notions of redistricting can be shown in the Enacted Plans, 
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or even if present to some extent, is sufficient to defeat the obligation of the General 

Assembly to narrowly tailor the VRA districts.    

As such, based upon the law and the undisputed facts, and allowing for the limited 

degree of leeway that permits the General Assembly to exercise political discretion in its  

reasonable efforts to address compelling governmental interests, the trial court finds that 

the General Assembly had a strong basis in evidence for concluding that the VRA 

districts in the Enacted Plans, as drawn, were reasonably necessary to protect the State 

from anticipated liability under § 2 of the VRA and ensuring preclearance under  § 5 of 

the VRA.  The trial court further finds that, notwithstanding the racial classification 

inherent in the VRA districts, as drawn, the Enacted Plans substantially address the threat 

of anticipated § 2 liability and challenges to preclearance under § 5 of the VRA.   The 

trial court therefore concludes that the VRA districts, as drawn in the Enacted Plans, are 

sufficiently compact and regular, and are not inconsistent with the General Assembly’s 

obligation to narrowly tailor the plans under strict scrutiny. 

 
3. NC-NAACP Plaintiffs’ Equal Protection claim of diminution of political 

influence. 

In Claims for Relief 9 through 11 of the NAACP Plaintiffs’ Amended Complaint, 

the Plaintiffs allege that in voting districts adjoining to those created in the Enacted Plans 

as VRA Districts, Black voters suffer a diminution of political influence.  The Plaintiffs 

contend that by creating VRA districts with >50% TBVAP, Black voters were siphoned 

from adjoining counties, thereby lessening the political influence of the Black voters in 

those adjoining counties.   The NAACP Plaintiffs contend this is a denial of equal 

protection under the United States and North Carolina constitutions.    
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The trial court concludes that this claim is not supported by prevailing law.    No 

N.C. Supreme Court or United States Supreme Court decision has ever found a 

legislative or congressional redistricting plan unconstitutional because it deprived a group 

of plaintiffs of political influence.   Indeed, the United States Supreme Court has warned 

against the constitutional dangers underlying Plaintiffs’ influence theories. In LULAC, the 

Court rejected an argument that the § 2 “effects” test might be violated because of the 

failure to create a minority “influence” district. The Court held that “if Section 2 were 

interpreted to protect this kind of influence, it would unnecessarily infuse race into 

virtually every redistricting, raising serious constitutional questions.” LULAC, 548 U.S. 

at 445-46 (citing Georgia v. Ashcroft, 539 U.S. 461, 491 (2003) (Kennedy, J., 

concurring)). Recognizing a claim on behalf of Black voters for influence or crossover 

districts “would grant minority voters ‘a right to preserve their strength for the purposes 

of forging an advantageous political alliance,’” a right that is not available to any other 

voters. Strickland, 556 U.S. at 15 (citing Hall v. Virginia, 385 F.3d 421, 431 (4th Cir. 

2004), cert. denied, 544 U.S. 961 (2005)). This argument also raises the question of 

whether such a claim would itself run afoul of the equal protection guarantees of the 

Fourteenth Amendment and of the North Carolina Constitution. Nothing in federal law 

“grants special protection to a minority group’s right to form political coalitions.” 

Strickland, 556 U.S. at 15. Nor does federal law grant minority groups any right to the 

maximum possible voting strength. Id. at 15-16.  

Thus, as a matter of law, the trial court concludes that the Plaintiffs’ claims of 

denial of equal protection premised upon diminished influence of Black voters in districts 

adjoining VRA districts must be denied. 
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D. Did racial motives predominate in the creation of the Non-Voting Rights Act 

districts?  

 As discussed above by the trial court in § IV(B), strict scrutiny is only the 

appropriate level of scrutiny for legislatively enacted redistricting plans when Plaintiffs 

establish that “all other legislative districting principles were subordinated to race and 

that race was the predominant factor motivating the legislature’s redistricting decision.”  

Vera, 517 U.S. at 959.   The districts must be unexplainable on grounds other than race, 

and it must be established that the legislature neglected all traditional redistricting criteria 

such as compactness, continuity, respect for political subdivisions and incumbency 

protection.  Id.  For the 26 VRA districts created in the three Enacted Plans, the trial court 

concluded, for the purposes of analysis, that strict scrutiny was appropriate because  the 

General Assembly’s predominant motive was to create each of those VRA districts with 

>50% TBVAP and to create a sufficient number of VRA districts to achieve “rough 

proportionality.”    However, four districts that were not created by the General Assembly 

as VRA districts were also challenged by the Plaintiffs as being the product of racial 

gerrymander – the 12th and 4th Congressional Districts, Senate District 32, and House 

District 54.   As to each of these four districts, for strict scrutiny to apply the trial court 

must make inquiry into whether race was the General Assembly’s predominant motive. 

 “The legislature's motivation is itself a factual question.”  Hunt v. Cromartie, 526 

U.S. 541, 549 (U.S. 1999) [hereinafter Cromartie I] (citing Shaw II, 517 U.S. at 905); 

Miller v. Johnson, 515 U.S. at 910.   As such, determination of this issue is not 

appropriate for summary judgment, but instead requires the consideration and weighing 

of evidence by the trial court.   To determine this factual issue, the trial court received 
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evidence through witness testimony and designation of the record at a bench trial 

conducted June 5-6, 2013, on the issue of: 

For six specific districts (Senate Districts 31 and 32, House 
Districts 51 and 54 and Congressional Districts 4 and 12 – 
none of which is identified as a VRA district), what was the 
predominant factor in the drawing of those districts? 24 

 
Order of the Trial Ct., May 13, 2013. 
  
 The Findings of Fact of the trial court on this issue are set out in Appendix B 

attached hereto and incorporated by reference. 

 Based upon these findings of fact, the trial court concludes that the shape, location 

and composition of the four non-VRA districts challenged by the Plaintiffs as racial 

gerrymanders was dictated by a number of factors, which included a desire of the General 

Assembly to avoid § 2 liability and to ensure preclearance under § 5 of the VRA, but also 

included equally dominant legislative motivations to comply with the Whole County 

Provision, to equalize population among the districts, to protect incumbents, and to 

satisfy the General Assembly’s desire to enact redistricting plans that were more 

competitive for Republican candidates than the plans used in past decades or any of the 

alternative plans.   

Based upon the foregoing, the trial court concludes that the appropriate standard 

of review for the trial court’s consideration of the four non-VRA districts is not strict 

scrutiny, but instead the “rational relationship” review.  Wilkins v. West, 264 Va. 447, 467 

(2001).   Under the rational relationship test, the challenged governmental action must be 

upheld “if there is any reasonably conceivable state of facts that could provide a rational 

                                                 
24 Although Senate District 31 and House District 51 were not challenged by the Plaintiffs as racial 
gerrymanders, they adjoin the non-VRA districts that were challenged by the Plaintiffs, and hence the trial 
court received evidence on the General Assembly’s motivation in creating these two districts as well. 
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basis for the action.'"   See generally, e.g. Doe v. Lower Merion Sch. Dist., 665 F.3d 524, 

544 (3d Cir. 2011).    The trial court also concludes that the General Assembly has 

articulated a reasonably conceivable state of facts, other than a racial motivation, that 

provides a rational basis for creating the non-VRA districts as drawn in the Enacted 

Plans.  

 The trial court further concludes, based upon the undisputed record, 25 that in 

North Carolina, racial identification correlates highly with political affiliation.   

Cromartie II, 532 U.S. at 242.   The Plaintiffs have not proffered, as they must in this 

instance, Id. at 258, any alternative redistricting plans that show that the General 

Assembly could have met its legitimate political objectives in alternative ways that are 

comparably consistent with traditional districting principles, and that any such alternative 

plan would have brought about significantly greater racial balance. Id. (emphasis added).   

The Plaintiffs have failed to meet their burden of persuasion that alternative plans could 

achieve the same lawful objectives.  Therefore, the Plaintiffs’ challenge to the non-VRA 

districts must fail.  

Thus, to summarize, in considering the over-arching issue of whether the 

challenged districts are a racial gerrymander that violate the equal protection clauses of 

the United States Constitution or the North Carolina Constitution, the trial court has 

reviewed each district created by the General Assembly.   For those districts created as 

VRA districts, the trial court has applied strict scrutiny, and has found as a matter of law 

that a strong basis in evidence supported the enactment of redistricting plans designed to 

protect the State from § 2 liability and to ensure preclearance under § 5.  Further, the trial 

court has found, based upon a strong basis in evidence in the record, and according the 
                                                 
25 See fn. 23, supra. 
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General Assembly a limited degree of leeway, that the Enacted Plans are narrowly 

tailored to meet these compelling governmental interests.    To the extent that the most 

exacting level of review, strict scrutiny, is not warranted by the facts of this case, the trial 

court concludes that under a lesser standard of review, such as a rational relationship test, 

the creation of the VRA districts as drawn was supported by a number of rational bases.   

For those districts in the Enacted Plans that are not VRA districts, the trial court finds, 

based upon the evidence before it, that race was not the predominant motive in the 

creation of those districts and thus, under a rational relationship standard of review, the 

trial court finds that the General Assembly had a rational basis for creating the non-VRA 

districts as drawn.   Therefore, the trial court concludes that the Plaintiffs’ equal 

protection claims associated with racial gerrymandering must fail. 

 

V. DO THE ENACTED SENATE AND HOUSE PLANS VIOLATE THE WHOLE COUNTY 

PROVISIONS OF THE NORTH CAROLINA CONSTITUTION ? (Dickson amended 

complaint, Claims 11-16; NAACP amended complaint Claims 4-5) 

 

The Plaintiffs contend that the Enacted Senate and House Plans violate the Whole 

County Provisions (“WCP”) of the North Carolina Constitution.   The language of the 

WCP is alluringly simple:   Article II, § 3(3) simply says “no county shall be divided in 

the formation of a senate district, and Article II, § 5(3) similarly says “no county shall be 

divided in the formation of a representative district.”    However, because an inflexible 

application of the plain language of the WCP would violate federal law mandates that 

pre-empt state law – notably the Voting Rights Act and the one-person, one-vote 
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principle – the N.C. Supreme Court, in Stephenson I, 355 N.C. 354, harmonized the WCP 

with controlling federal law so as “to give effect to the intent of the framers of the 

organic law and of the people adopting it.”  Id. at 370.    

The undisputed evidence of record establishes that the General Assembly, in its 

Enacted Senate and House Plans, endeavored to “group the minimum number of counties 

necessary to comply with the one person, one vote standard into clusters of counties.”  

Pl.’s Mem. Supp. Partial Summ. J. 82.        The Plaintiffs, on the other hand, endorsed 

and proposed alternative House and Senate plans that yielded a fewer number of split 

counties, and consequently more counties kept whole, than the Enacted Plans.   However, 

the Plaintiffs’ plans did not adhere strictly to the rubric of creating clusters with minimum 

numbers of counties.    Plaintiffs urge that the number of counties split ought to be the 

standard by which compliance with the WCP is measured.       

In Stephenson I, the N.C. Supreme Court articulated the criteria that must be followed 

by the General Assembly to give effect to the requirements of the WCP while reconciling 

them with the requirements of superseding federal law.  These criteria are set out by the 

Supreme Court as a hierarchy of constitutional rules that are to be followed in sequence 

in the drafting of legislative districts.   Specifically, rules 3, 5, 6 and 7 are most relevant 

to this issue, and they are as follows: 

      . . . 
[3.] In counties having a census population sufficient to support 
the formation of one non-VRA legislative district falling at or 
within plus or minus five percent deviation from the ideal 
population consistent with “one-person, one-vote” requirements, 
the WCP requires that the physical boundaries of any such non-
VRA legislative district not cross or traverse the exterior 
geographic line of any such county. 

 
      . . .  
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[5.] In counties having a non-VRA population pool which 
cannot support at least one legislative district at or within plus or 
minus five percent of the ideal population for a legislative district 
or, alternatively, counties having a non-VRA population pool 
which, if divided into districts, would not comply with the at or 
within plus or minus five percent “one-person, one-vote” standard, 
the requirements of the WCP are met by combining or grouping 
the minimum number of whole, contiguous counties necessary to 
comply with the at or within plus or minus five percent “one-
person, one-vote” standard.  Within such contiguous multi-county 
groupings, compact districts shall be formed, consistent with the at 
or within plus or minus five percent standard, whose boundary 
lines do not cross or traverse the “exterior” line of the multi-county 
grouping, provided, however, that the resulting interior county 
lines created by any such groupings may be crossed or traversed in 
the creation of districts within said multi-county grouping but only 
to the extent necessary to comply with the at or within plus or 
minus five percent “one-person, one-vote” standard.   

 
[6.] The intent underlying the WCP must be enforced to the 
maximum extent possible; thus, only the smallest number of 
counties necessary to comply with the at or within plus or minus 
five percent “one-person, one-vote” standard shall be combined. 

 
[7.] Communities of interest should be considered in the 
formation of compact and contiguous electoral districts. 

 
Stephenson v. Bartlett, 357 N.C. 301, 305-07 (2003) [hereinafter Stephenson II]. See 

further, Stephenson I, at 383-84 (emphasis added).    

 The crux of the Plaintiffs’ argument is whether the WCP and the Stephenson I and 

II decisions require the division of the fewest counties possible or do they require that 

counties be grouped into the smallest groupings possible.   Plaintiffs urge that compliance 

with the WCP is measured by the former, namely the number of counties kept whole, and  

not by the grouping of minimum number of whole, contiguous counties necessary to 

comply with the one person, one vote standard.  
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 The following table illustrates the county groupings contained within the Enacted 

Plan compared with all other alternative plans suggested by the Plaintiffs:26 

Table 3:   Number of Counties in Groupings – Comparison of Enacted Plan with 
Alternatives 
 

Number of Counties in 
Grouping 

1 2 3 4 5 6 7 8 9 10 11 20 46 Total 

Enacted House Plan 11 15 4 2 2 0 0 0 1 0 0 1 0 36 
House Fair & Legal 11 9 6 4 3 1 1 0 1 0 0 0 0 36 

LBC 10 8 4 5 6 2 0 0 0 0 0 0 0 35 
SCSJ House 8 8 3 4 1 0 0 0 0 0 0 0 1 25 

Enacted Senate Plan 1 11 4 3 1 1 1 2 1 1 0 0 0 26 
Senate Fair & Legal 1 11 3 7 1 2 2 0 1 0 0 0 0 28 

Possible Senate Districts 1 5 4 5 4 1 2 1 1 0 0 0 0 24 
SCSJ Senate 1 4 7 2 3 2 1 1 1 0 1 0 0 23 

 
 
In examining the data in Table 3, comparison of the Enacted House Plan and the House 

Fair & Legal Plan rows illustrates the difference between the approaches advocated by 

the Plaintiffs and General Assembly in the Enacted Plans.   Both the House Fair & Legal 

Plan and the Enacted House Plan contain 11 one-county groupings – namely counties 

where the population is sufficient within one county to permit one or more districts to be 

drawn wholly within the county lines.   The Enacted House Plan contains 15 two-county 

groupings, while the House Fair and Legal plan contains only 9 two-county groupings.   

 At issue is the mandate of the N.C. Supreme Court in Stephenson I, as set out 

above in rule 5:  “. . . the requirements of the WCP are met by combining or grouping the 

minimum number of whole, contiguous counties necessary to comply with the at or 

                                                 
26 Direct comparison between the Enacted Plans and each of the alternative plans proposed or endorsed by 
the Plaintiffs cannot be made because the alternative plans diverge from the Enacted Plans in not creating 
as many VRA districts as were created by the General Assembly in the Enacted House and Senate Plans.     
See supra at § IV(C)(2)(a).  The trial court has concluded that the creation of these VRA districts by the 
General Assembly is consistent with narrow tailoring requirements.   The Plaintiffs have proffered no 
alternative plan that adopts the General Assembly’s VRA districts yet shows that greater compliance with 
the WCP could have been achieved.    
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within plus or minus five percent ‘one-person, one-vote’ standard.”  Stephenson II, 357 

N.C. at 306. The undisputed evidences establishes that in seeking to comply with this 

mandate, the drafters of the Enacted House and Senate plans did the following, in 

sequence:   (1) drew the VRA districts; (2) from the remaining counties after the first 

step, identified all counties whose population would support one or more districts wholly 

within the county lines; (3) from the remaining counties after the second step, identified 

all possible contiguous two-county combinations whose combined populations would 

support one or more districts wholly within the borders of the two-county groups; (4) 

from the remaining counties after the third step, identified all possible contiguous three-

county combinations whose combined populations would support one or more districts 

wholly within the borders of the three-county groups; (5) and so on until all counties 

were included.    By combining counties into groups by starting first with two-county 

groups, and combining all possible two-county groups, and then next considering three-

county groups, and so on, the Enacted Plan drafters met the requirements of the WCP, as 

articulated in Stephenson I and II, “ by combining or grouping the minimum number of 

whole, contiguous counties necessary to comply with the plus or minus five percent ‘one-

person, one-vote’ standard.” 355 N.C. at 383-84; 357 N.C. at 306.  

The drafters of the House Fair & Legal Plan, rather than creating as many two-

county groupings as possible, made only 9 two-county groupings (compared to 15 two 

county groupings in the Enacted House Plan), which resulted in more three-county 

groupings than the Enacted House Plan (6 compared to 4).  Likewise, in the Senate Fair 

& Legal Plan, the drafters created an equal number of two-county groups as the Enacted 

Senate Plan, but failed to create as many three-county groups as possible (3 compared to 
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4 in the Enacted Senate Plan) which resulted in a greater number of four-county groups in 

the Senate Fair & Legal Plan (7 compared to 3 in the Enacted Senate Plan).    The 

Plaintiffs, in advocating for the Fair & Legal Plans, and the grouping methodology 

contained therein, argue that their methodology resulted in fewer divided counties than 

the Enacted Plans.   Under the House Fair & Legal Plan, 44 counties are divided 

compared to 49 in the Enacted House Plan; under the Senate Fair & Legal Plan, 14 

counties are divided compared to 19 under the Enacted Senate Plan.  Plaintiffs urge that 

the intent of the WCP is best met by comparing the number of counties kept whole in  

competing plans.  

 The intent and interpretation of Rule 5 of Stephenson I was addressed in 

Stephenson II, where the defendants in that case, in connection with the 2002 revised 

redistricting plans, urged, like the Plaintiffs in this case, that compliance with the WCP is 

measured by the number of counties kept whole.   The N.C. Supreme Court rejected this 

argument in the 2003 opinion in Stephenson II and, after reiterating the Stephenson I 

methodology, affirmed the trial court’s findings that, among other things: 

8. The General Assembly’s May 2002 Fewer Divided 
Counties Senate and Sutton 5 House Plans fail to 
comply with the requirement that in forming 
districts, only the smallest number of counties 
necessary to comply with the one-person, one-vote 
requirement should be combined in forming multi-
county groupings. 

 
9. The General Assembly’s failure to create the 

maximum number of two-county groupings in the 
May 2002 House Plan violates Stephenson I. 

 
Stephenson II, 357 N.C. at 308. In affirming the trial court, the N.C. Supreme Court, in 

Stephenson II,  repeated the directive it gave in Stephenson I that “we direct that any new 
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redistricting plans . . . shall depart from strict compliance with the legal requirements set 

forth herein only to the extent necessary to comply with federal law.” Stephenson II, 357 

N.C. at 309 (citing Stephenson I, 355 N.C. at 384). 

 As seen in Table 3 above, each of the alternative House plans proposed or 

endorsed by the Plaintiffs, like the House Fair & Legal Plan discussed above, suffers 

from the same defect described in Stephenson II, namely each alternative plan fails to 

create the maximum number of two-county groupings.   Indeed, the LBC and SCSJ 

House alternative plans have fewer one-county groupings than the Enacted House Plan, 

which departs from strict compliance with another Stephenson I requirement that districts 

not traverse county boundaries of a county that has sufficient population to support one or 

more House districts solely within the county boundaries (Stephenson II, Rule 3, above).  

Likewise, as seen in Table 3 above, each of the alternative Senate plans proposed or 

endorsed by the Plaintiffs does not comport with the strict requirements of Stephenson I.   

The LBS and SCSJ alternative Senate plans fail to create the maximum number of two-

county groups when compared to the Enacted Senate Plan.   

 The divergence between the requirements of the Stephenson I and II methodology 

employed by the General Assembly in crafting the Enacted Plans and the approach 

Plaintiffs urge is further revealed by the affidavit and deposition testimony of Dr. David 

Peterson, a statistician employed as an expert witness by the Plaintiffs.   Notably, Dr. 

Peterson did not opine or suggest that the General Assembly’s county groupings in the 

Enacted Plans did not conform to the methodology set out in the prevailing law of 

Stephenson I and II, but rather, he opined that he disagreed with the N.C. Supreme Court 

on what the law ought to be.    Dr. Peterson testified, by affidavit, that:  
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[T]o make maximum use of county boundaries in 
constructing voting districts, and thereby minimizing the 
need to split counties, one should focus on dividing the 
state into many county groups each having small numbers 
of representatives rather than each having small numbers of 
counties.  In particular, choosing county groups first by 
finding all possible single county groups, then all possible 
two-county groups, and so forth, is unlikely to lead to the 
most complete use of county boundaries, and the smallest 
number of divided counties. 

 
Fifth Aff. of Pls.’ Statistical Expert, David W. Peterson, PhD, ¶ 3. 
 
Later, in deposition testimony, Dr. Peterson conceded that: 
 

Q. In the third paragraph, the first sentence [of a letter marked 
Deposition Exhibit 295], it says, "Second, it seems to me 
that to implement the 'Whole County Principle' of the North 
Carolina Constitution, one has to proceed in a manner 
different from that attributed to Stephenson II."  What did 
you mean by that? 

 
A. I don't know how I could express it more clearly. 
 
Q. All right. That's what I assumed. I assume that it is your 

belief that the court's process in Stephenson II does not 
implement the Whole County Principle as well as you 
believe your process does? 

 
A. I think there's a better way of doing it, yes. 
 
Q. So to the extent that this court in Stephenson II was 

implementing the Whole County Principle, you disagree 
with the way they chose to go about doing it? 

 
A. I think they start off correctly. I think there's a better way of 

following on to step 2. 
 
Q. Which is where they go into maximizing twos and threes, 

et cetera? 
 
A. Yes. 
 

Id.  
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Based upon the foregoing, and all matters of record, this trial court, being bound 

by the precedent established by the N.C. Supreme Court in Stephenson I and Stephenson 

II , concludes that as a matter of law the Enacted House Plan and the Enacted Senate Plan 

conform to the WCP set out in Article II, § 3 and §5, of the North Carolina Constitution, 

and that the Defendants are entitled to summary judgment in their favor on these claims.   

For the same reasons, the trial court further finds that the alternative plans proposed or 

endorsed by the Plaintiffs, namely the House and Senate Fair & Legal Plans, the House 

and Senate LBC Plans, and the SCSJ House and Senate Plans, each fail to comport with 

the WCP of the North Carolina Constitution as those provisions have been interpreted 

and applied by the N.C. Supreme Court.   The Plaintiffs have not met their burden of 

persuasion that the General Assembly could have achieved greater compliance with the 

requirements of the WCP than it did in the Enacted Plans.  

 
 

VI.  DO THE ENACTED PLANS VIOLATE THE EQUAL PROTECTION GUARANTEES OF 

THE UNITED STATES OR NORTH CAROLINA CONSTITUTIONS BY DISREGARDING 

TRADITIONAL REDISTRICTING PRINCIPLES BY FAILING TO BE SUFFICIENTLY 

COMPACT OR BY EXCESSIVELY SPLITTING PRECINCTS?   (Dickson amended 

complaint, Claims 9-10; NAACP amended complaint Claims 9-11) 

  
A. Lack of Compactness and Irregular Shapes 
 

The adherence to “traditional redistricting principles,” such as compactness, 

regularity of shape, continuity, protecting communities of interest and political 

subdivisions, geographic barriers and protection of incumbents, is relevant in judicial 
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scrutiny of redistricting plans on several levels.    First, as noted above, the lack of 

adherence to traditional redistricting principles and a high degree of irregularity may 

provide circumstantial evidence that racial considerations have predominated in the 

redistricting process.    Second, “compactness,” a traditional redistricting principle, takes 

on special significance when considering whether a compelling governmental interest 

exists because, under the Gingles factors discussed above, if an enacted VRA district is 

not significantly compact, one might conclude the absence of the first Gingles 

requirement that a “minority group exists within the area affected by the Enacted Plans, 

and that this group is sufficiently large and geographically compact to constitute a 

majority in a single-member district.”  Id. 478 U.S. at 50-51. Third, traditional 

redistricting principles may be relevant when comparing alternative plans under a narrow 

tailoring analysis to determine whether an enacted plan is the least restrictive alternative 

to accomplish legitimate governmental objectives.   Fourth, the Stephenson I and II  

Courts each held in Rule 7 of their WCP hierarchy that “communities of interest should 

be considered in the formation of compact and contiguous electoral districts.”   355 N.C. 

at 383-84; 357 N.C. at 306.  Fifth, lack of adherence to traditional redistricting principles, 

if applied disproportionately, could be viewed as a violation of Equal Protection 

requirements of the state and federal constitutions. 

In the trial court’s consideration above of the level of scrutiny,27 the compelling 

governmental interests,28 and narrow tailoring,29 some discussion can be found regarding 

the analysis of traditional redistricting principles relevant to each of those topics.    In this 

section, the trial court considers in greater detail the overall concepts of “compactness,”  

                                                 
27 See, supra at § IV(B). 
28 See, supra at § IV(C)(1)(a). 
29 See, supra at § IV(C)(2)(d). 
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“irregularity” and splitting of precincts and then considers the Plaintiffs’ contentions that 

the Enacted Plans, by not adhering to traditional redistricting principles, fail to conform 

with the Stephenson I and II mandates or violate equal protection requirements. 

With respect to traditional redistricting principles, the Supreme Court has said 

that: 

[w]e believe that reapportionment is one area in which 
appearances do matter. A reapportionment plan that 
includes in one district individuals who belong to the same 
race, but who are otherwise widely separated by 
geographical and political boundaries, and who may have 
little in common with one another but the color of their 
skin, bears an uncomfortable resemblance to political 
apartheid. It reinforces the perception that members of the 
same racial group -- regardless of their age, education, 
economic status, or the community in which they live -- 
think alike, share the same political interests, and will 
prefer the same candidates at the polls. We have rejected 
such perceptions elsewhere as impermissible racial 
stereotypes. 

 
Shaw I, 509 U.S. at 647. But, the Shaw I Court hastened to explain, that although 

“appearances do matter”:  

[w]e emphasize that these criteria are important not because 
they are constitutionally required – they are not – but 
because they are objective factors that may serve to defeat a 
claim that a district has been gerrymandered on racial lines.   
 

Id. (citations omitted.).    Indeed, the Supreme Court has said that “districts not drawn for 

impermissible reasons or according to impermissible criteria may take any shape, even a 

bizarre one.” Vera, 517 U.S. at 999 (Kennedy, J., concurring).   In other words, lack of 

adherence to traditional redistricting principles is relevant because (1) it is circumstantial 

evidence of an improper racial motive and (2) if a district is drawn for impermissible 

reasons, the disregard for traditional redistricting principles is part of the harm suffered 
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by the citizens within an improper district.  See, Johnson v. Miller, 864 F. Supp. at 1370.   

However, the failure to adhere to traditional redistricting principles, standing alone, is not 

a sufficient basis for a federal constitutional challenge to legislative redistricting. 

 The N.C. Supreme Court, in its hierarchy of rules harmonizing the WCP with 

federal law, directs that “communities of interest should be considered in the formation of 

compact and contiguous electoral districts.”   Stephenson I, 355 N.C. at 384.  But, read in 

context, this rule does not elevate compactness and contiguity to an independent 

constitutional requirement under the North Carolina Constitution.    Rather, the Court 

explains:    

We observe that the State Constitution’s limitations upon 
redistricting and apportionment uphold what the United 
States Supreme Court has termed “traditional districting 
principles.”   These principles include such factors as 
compactness, contiguity, and respect for political 
subdivisions. The United States Supreme Court has 
“emphasized that these criteria are important not because 
they are constitutionally required – they are not – but 
because they are objective factors that may serve to defeat a 
claim that a district has been gerrymandered on racial 
lines.”      
 

Id. at 371 (emphasis omitted).    

 The Stephenson II decision of the N.C. Supreme Court is also instructive on this 

issue.  In that case, the Court found the 2002 legislative redistricting plans to be in 

violation of the WCP.   Among the other findings of the trial court that were adopted by 

the N.C. Supreme Court was a finding that: 

The 2002 House and Senate plans enacted by the General 
Assembly contain districts that are not sufficiently compact 
to meet the requirements of the equal protection clause in 
that the requirements of keeping local governmental 
subdivisions or geographically based communities of 
interest were not consistently applied throughout the 
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General Assembly’s plan producing districts which were a 
crazy quilt of districts unrelated to a legitimate 
governmental purpose. 
 

357 N.C. at 308.   Reading this in accord with the Stephenson I Court’s instruction that 

traditional redistricting principles are “not constitutionally required,” this trial court 

concludes that under North Carolina law, legislative districts that comply with the WCP, 

and are not otherwise based upon impermissible criteria, cannot fail constitutional 

scrutiny merely because they are bizarrely shaped or not sufficiently compact.   However, 

when the WCP is violated, because one of its purposes is to embody traditional 

redistricting principles, the harm suffered by the citizens of affected counties and districts 

include those ills associated with bizarre shapes and divided communities of interest.   

Because, in Stephenson II, the requirements of the WCP were not complied with and 

districts were not compact, some citizens of North Carolina were disproportionately 

burdened by a “crazy quilt of noncompact districts.”  357 N.C. at 308.  However, nothing 

in Stephenson II suggests that, standing alone, without a WCP violation, the failure to 

achieve compliance with traditional redistricting criteria would be sufficient to defeat a 

legislatively enacted redistricting plan.  As succinctly stated in Justice Parker’s dissent in 

Stephenson II: 

[D]ecisions as to communities of interest and compactness 
are best left to the collective wisdom of the General 
Assembly as the voice of the people and should not be 
overturned unless the decisions are “clearly erroneous, 
arbitrary, or wholly unwarranted.” 
 

Stephenson II, 357 N.C. at 315 (Parker, J., dissenting) (citations omitted) (Justice Parker 

urged, in her dissent, that the challenged legislative plans complied with the WCP and 

were therefore lawful). 
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B. Absence of a Judicially Manageable Standard for Measuring Compliance, or 

Lack Thereof, with Traditional Redistricting Principles 

 To the extent that lack of adherence to traditional redistricting principles could be 

viewed as an independent basis for a constitutional challenge to legislatively enacted 

redistricting plans, the trial court finds no uniformly adopted judicial standard by which 

to measure compliance.     The absence of such standards invites arbitrary and 

inconsistent outcomes of the court that must be avoided, particularly when examining 

challenges to legislatively enacted redistricting plans where the trial court is instructed to 

respect the inherently political nature of the redistricting process. 

 The absence of judicially manageable standards is the result of the amorphous and 

subjective nature of traditional redistricting principles.    For example, the notion of 

“compactness,” which generally refers to the shape of a district, both in terms of the 

breadth of a district’s geographic “dispersion” and the irregularity of its “perimeter,” see, 

Fairfax Dep. 23, has been described as "such a hazy and ill-defined concept that it seems 

impossible to apply it in any rigorous sense in matters of law."�Johnson v. Miller, 864 F. 

Supp. at 1388.�See also Karcher v. Daggett, 462 U.S. 725, 756 (1983) (stating that 

compactness requirements have been of limited use because of vague definitions and 

imprecise application).  The trial court is unaware of any North Carolina or United States 

Supreme Court opinion that has defined these terms and established a standard by which 

a legislature could determine whether a district comports thereto. 

  Plaintiffs’ expert, Dr. Arrington, testified that when he consults with the United 

States Department of Justice on redistricting matters, he uses what he calls an “inter-

ocular test” to determine if a district is compact, presumably meaning that if the district is 
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so irregular that it “hits him between the eyes” it must not survive strict scrutiny.   

Arrington Dep. 202.  Such a subjective test of compactness or irregularity is particularly 

unsuitable for judicial review of redistricting plans in North Carolina because, among 

other reasons, were this trial court to declare that a certain district was unlawful for lack 

of compactness or regularity, the law obligates the trial court to further “find with 

specificity all facts supporting that declaration, [ ] state separately and with specificity the 

court's conclusions of law on that declaration, and [the trial court] shall, with specific 

reference to those findings of fact and conclusions of law, identify every defect found by 

the court.”  N.C. Gen. Stat. § 120-2.3.   A trial court’s finding of fact or conclusion of law 

that a district “appears to be excessively irregular” would, in this court’s view, be 

insufficient to comply with the requirement of N.C. Gen. Stat. §120-2.3.   

  Still, Plaintiffs argue that the N.C. Supreme Court’s holding in Stephenson II  

requires this trial court to compare alternative plans to see if more compact alternatives 

are available.  The subjective nature of this task is illustrated by the following examples.     

 
Example 1:    
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Example 2: 
 

 
 
In each of these examples, the district on the left is a House District in the Enacted Plan 

(Districts 31 (Durham County) and 107 (Mecklenburg County), respectively).   The 

districts on the right are corresponding alternative districts proposed by the Plaintiffs in 

the House Fair & Legal Plan.   The Plaintiffs contend that House Districts 31 and 107 in 

the Enacted Plan are each “non-compact and irrationally shaped.”  Conversely, the 

Plaintiffs suggest that their alternative Districts 31 and 107 are sufficiently compact and 

rationally shaped.     

 In both of these examples, the trial court is unable to discern any meaningful 

difference in the compactness and regularity of the Enacted Plan’s districts versus the 

Plaintiffs’ proposed alternative districts.  Were the trial court inclined to find either of 

these enacted districts invalid on the grounds that they were insufficiently compact or 

irrationally shaped, the trial court believes it would be unable to articulate any 

meaningful facts or conclusion of law in support of such a holding other than a subjective 

preference. 

The subjective task of determining whether a district is not compact enough or too 

irregular is made more complicated by the wide variety of court precedent on this topic.    

Consider, for example the following two districts: 
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Example 3: 

 

       
 

The district on the left is House District 52 as proposed a decade ago.    In looking 

at this district, one might concluded, according to the “inter-ocular” test, that it appears  

“tidy” and compact.   However, this district was rejected by the Stephenson II trial court, 

whose decision was affirmed by the N.C. Supreme Court, as having a “substantial failure 

in compactness.”   See, Stephenson II, 357 N.C. 301, 309-313 (because it “is shaped like 

a ‘C’ rather than being compact, and leaves out the county seat.”). 

The district on the right is North Carolina’s 12th Congressional District, a district  

perhaps most frequently associated with the lay person’s understanding of 

“gerrymandering.” 30   However, when the 12th Congressional District faced a legal 

challenge in the Supreme Court in Cromartie II, 532 U.S. 234,  even though the Court 

had previously labeled it as a “bizarre configuration”  with a “‘snakelike’ shape and 

continues to track Interstate-85,”  Cromartie I, 526 U.S. at 544, n.3,  the district’s 

irregular shape and lack of compactness did not, as a matter of law, render the district 

                                                 
30 As a rough measure of District 12’s universal notoriety as a non-compact district, the Wikipedia article 
on the term “gerrymandering” has an image of the 2007 version of the 12th Congressional District as its 
very first image under “examples of gerrymandered districts.”  Gerrymandering, Wikipedia.com, 
http://en.wikipedia.org/wiki/Gerrymandering (last modified June 30, 2013).       
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unconstitutional or unlawful.   This same district has persisted as a template for all 

iterations of the 12th  Congressional District that have followed in two subsequent 

decennial redistricting efforts and persists even in the Enacted Congressional Plans under 

consideration today.    

To be sure, there are several districts in the Enacted Plan that are “ugly” and that 

would appear to most to be bizarrely shaped, irregular and non-compact.   For example,  

House District 7 in the Enacted Plan is one that could be described as such.    And, 

indeed, while the alternative House District 7 proposed in the House Fair & Legal plan is 

not itself a model of compactness or regularity, it nonetheless could be perhaps described 

as “prettier.” 

 
 
Example 4: 
 

 
 

But, in the absence of a judicially consistent, articulable or manageable standard for 

viewing a district and declaring it sufficiently regular, compact or “pretty,” the trial court 

cannot find that any district, simply on this ground alone, can be declared to be in 

violation of law or unconstitutional. 
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