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l. | NTRODUCTION

Redistricting in North Carolina is an inherentlylipoal and intensely partisan
process that results in political winners and,afrse, political losers. The political
party controlling the General Assembly hopes, tglroredistricting legislation, to
apportion the citizens of North Carolina in a marthat will secure the prevailing
party’s political gain for at least another decad®&Vhile one might suggest that there are
more expedient, and less manipulative, methodg@brioning voters, our redistricting
process, as it has been for decades, is ultimttelproduct of democratic elections and
is a compelling reminder that, indeed, “electioagénconsequences.”

Political losses and partisan disadvantage aréheqtroper subject for judicial
review, and those whose power or influence is gagpaway by shifting political winds
cannot seek a remedy from courts of law, but thagtrfind relief from courts of public
opinion in future elections. Our North Carolinagfeme Court has observed that “we do
not believe the political process is enhancedafgbwer of the courts is consistently
invoked to second-guess the General Assembly’strécting decisions.”Pender County
v. Bartlett,361 N.C. 491, 5062007) [hereinaftePender Counflyaff'd sub nom. Bartlett
v. Strickland 556 U.S. 1 (2009) Rather, the role of the court in the redistrictprgcess
is to ensure that North Carolinians’ constitutionghts — not their political rights or
preferences -- are secure. In so doing, thisdaart must apply prevailing law, consider
arguments, and examine facts dispassionately aadnanner that is consistent with each
judge’s oath of office -- namely “without favoritirsto anyone or to the State.”

This case has benefited from exceptionally welitdied legal counsel who have

zealously represented their clients and their iespepositions. The court has
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benefited from thorough briefing, a well-develogadtual record, and persuasive
arguments. The court has carefully consideregts&ions advocated by each of the
parties and the many appellate decisions govethisdield of law, and the court has
pored over thousands of pages of legal briefs,esad and supporting material. The
trial court’s judgment, as reflected in this menmalam of decision, is the product of due
consideration of all arguments and matters of kcor

It is the ultimate holding of this trial court thie redistricting plans enacted by
the General Assembly in 2011 must be upheld andhlkaEnacted Plans do not impair
the constitutional rights of the citizens of No@harolina as those rights are defined by
law. This decision was reached unanimously lyttial court. In other words, each of
the three judges on the trial court --appointedh@yNorth Carolina Chief Justice from
different geographic regions and each with diffgriteclogical and political outlooks --
independently and collectively arrived at the casmns that are set out below. The

decision of the unanimous trial court follows.

Il P ROCEDURAL HISTORY

On July 27 and 28, 2011, following the 2010 Decah@ensus, the North
Carolina General Assembly enacted new redistrighlags for the North Carolina House
of RepresentativesNorth Carolina Senafeand United States House of Representatives
pursuant to Article 11, 88 3 and 5 of the North Glara Constitution and Title 2, § 2a and

2c of the United States Code. On September02,1,2he North Carolina Attorney

! Session Law 2011-404 (July 28, 2011) also knowtewis-Dollar-Dockham 4 [hereinafter “Enacted
House Plan].

2 Session Law 2011-402 (July 27, 2011) also knowtRasho Senate 3 [hereinafter “Enacted Senate
Plan”].”

% Session law 2011-403 (July 28, 2011) also knowtRasho-Lewis Congress 3 [hereinafter “Enacted
Congressional Plan”]. Collectively, the 2011 game referred to as the “Enacted Plans.”
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General sought administrative preclearance fronUthieed States Attorney General as
required by 8 5 of the Voting Rights Act (“VRA")24J.S.C. § 1973c (2013). The
redistricting plans were pre-cleared administrdyiveg the United States Attorney
General on November 1, 2011.

On November 1, 2011, the General Assembly alste@léhe United States
Department of Justice that an error in the compadéirvare program used to draw the
redistricting plans had caused certain areas ofttite to be omitted from the original
plans. The General Assembly passed legislationareMber 1, 2011 to cure this
technical defect. The United States Attorney Gdmeacleared the revised plans on
December 8, 2011.

Meanwhile, Plaintiffs filed separate suits on Now®mn3 and 4, 2011, challenging
the constitutionality of the redistricting plansdaseeking a preliminary injunction to
prevent Defendantsrom conducting elections using the Enacted Planaccordance
with N. C. Gen. Stat. § 1-267.1, the Chief Justippointed a three-judge panel to hear
both actions [hereinafter the “trial court”].

On December 19, 2011, the trial court consolidétedcases. On the same day
Defendants filed their answers and moved to disthissuit. Thereafter, on January 20,
2012, the trial court entered an order denyingriifés’ motion for a preliminary
injunction. The trial court also entered an ordefe@bruary 6, 2012 allowing in part and

denying in part Defendants’ motion to disniss.

* The Defendants are the State of North CarolireaState Board of Elections and various memberseof t
North Carolina General Assembly named only in tbéficial capacity. The Defendants are colledijve
referred to in this Memorandum as “the Defendants'the General Assembly.”

®> The Court, in its February 6, 2012 order, allowikfendants’ Motions to Dismiss as to claims foiefel
6, 7, 8, 12 and 13 of tHeC State Conference of the Branches of the NAA@P &. The State of North
Carolina et al.complaint and claims for relief 1, 2, 3, 4, 5, 68717 and 18 of thBickson et al. v. Rucho
et al. complaint.
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On April 20, 2012, the trial court entered an orciempelling the production of
certain documents. The trial court’s order waggealed as a matter of right to the North
Carolina Supreme Court (“N.C. Supreme Court”). January 25, 2013, the N.C.
Supreme Court issued its ruling on that interloputoatter.

During the week of February 25, 2013, the trialrt@onducted hearings on
cross-motions for summary judgment filed by thetipar Following the hearings, the
trial court took those matters under advisement.

On May 13, 2013, the trial court, pursuant to Ri2€b)(1) of the North Carolina
Rules of Civil Procedure, ordered that two issuesdparated from the remaining
pending issues and that a bench trial be held @settwo issue¥. A bench trial was held
on June 5 and 6, 2013, before the three judgdtedfial court, who received evidence
through witnesses and designations of the record.

The trial court, having considered all mattersemiord and the arguments of

counsel, now enters this Judgment.

lll.  SUMMARY JUDGMENT STANDARD

Summary judgment must be granted when the “pleadidgpositions, answers to
interrogatories, and the admissions on file, togetith the affidavits, if any, show that
there is no genuine issue as to any material fattlat any party is entitled to judgment
as a matter of law.” N.C. R. Civ. P. 56(c). Theeris “designed to eliminate the

necessity of a formal trial where only question$aef are involved and a fatal weakness

® The two issues separated for trial in the May2I®,3 order were: “(A) Assuming application of dcst
scrutiny standard and, in considering whether thacked Plans were narrowly tailored, was each
challenged Voting Rights Act (“VRA") district drawin a place where a remedy or potential remedy for
racially polarized voting was reasonable for pugsosf preclearance or protection of the State fvota
dilution claims under the Constitution or under §f2he VRA?” and *“(B) For six specific districts
(Senate Districts 31 and 32, House Districts 51%hdnd Congressional Districts 4 and 12 — none of
which is identified as a VRA district), what wagthredominant factor in the drawing of those distf”
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in the claim of a party is exposedDalton v. Camp353 N.C. 647, 650 (2001). “When
considering a motion for summary judgment, thd judge must view the presented
evidence in a light most favorable to the non-mg\party. Moreover the party moving
for summary judgment bears the burden of establistiie lack of any triable issueld.

at 651 (citation omitted).

Pending before the trial court is the Defendaktstion for Summary Judgment
seeking judgment in Defendants’ favor on each airféffs’ claims. Also pending is the
Plaintiffs’ Motion for Partial Summary Judgment kieg judgment in Plaintiffs’ favor on
many of their claims against the Defendants. e ffial court, in considering these cross-
motions for summary judgment, has concluded thaaicediscrete issues present
genuine issues of material fact and thus, as teetlgsues, summary judgment would be
inappropriate. In the trial court's May 13, 20di@ler upra.at fn. 6), those discrete
issues were identified and separated from the m@nmissues in the case and, in
accordance with that order, a bench trial, limtie@vidence on those issues, has
occurred. The trial court’s findings of fact anchctusions of law with respect to those
discrete issues are set out and incorporated higaJtidgment.

As for the remaining issues raised by the partiesss-motions for summary
judgment, the trial court concludes that no genissaes of material fact exist, and that
the remaining issues present only issues of laWherefore, all remaining issues can be
resolved through summary judgment. The trial tewonclusions of law on each of

these issues are also set forth in this Judgfhent.

’ See further, fn. 13npfra.

& Traditionally, in granting or denying summary judent, trial courts’ written orders are general and-
specific, and trial courts often refrain from eladting upon their reasoning. In this matter, ppsha
ignoring the advice of Will Rogers to “never misg@od chance to shut up,” the trial court has opted
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V. ARE THE CHALLENGED DISTRICTS A RACIAL GERRYMANDER THAT VIOLATES
THE EQUAL PROTECTION GUARANTEES OF THE UNITED STATES OR NORTH
CAROLINA CONSTITUTIONS? (Dickson amended complaint, Claims 19-24;

NAACP amended complaint Claims 1-3 & 9-11)

Plaintiffs contend that the challenged distridtshe Enacted Plans violate the
equal protection clauses of the North Carolina@nded States constitutions by
unlawfully classifying voters and otherwise disaniating against voters on the basis of
race. The trial court has concluded that therdetetion of this issue is a mixed

guestion of law and fact.

A. Burden of Proof

With respect to redistricting, because the tasiois that ordinarily falls within a
legislature’s sphere of competence, the UnitedeStatupreme Court (hereinafter
“Supreme Court”) has made it clear that the legistamust have discretion to exercise
political judgment necessary to balance competitgrésts. Thus, in reviewing the
legality of a redistricting plan, “courts must ‘egese extraordinary caution’ in
adjudicating claims that a State has drawn didiries on the basis of race.Easley v.
Cromartie 532 U.S. 234, 242 (quotirdiller v. Johnson515 U.S. 900, 916 (1995))
[hereinafterCromatrtie ).

The Plaintiffs bear the burden of proof of estfilg that the Enacted Plans

violate equal protection guarantees. This rem@ireseven in the context of the strict

share its reasoning because the issues presertedes of important public concern. The trial ¢dwas
not endeavored to address all arguments suppdhénesults set out herein, fully recognizing tuay
appellate review of this matter, with the exceptiddmatters of evidence, @& novo Rather, the trial court
has set out its reasoning on the issues it hadumteat are salient and essential to the outcome.
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scrutiny analysis discussed below. Under stoaitsny, the burden of proof as to
whether race was the overriding consideration lkkhiredistricting plan “rests squarely
with the Plaintiffs.” Johnson v. Miller864 F. Supp. 1354, 1378-79 (S.D. Ga. 1994)
aff'd 515 U.S. 900 (1995). If the Plaintiffs meet thatden, the state then has the
burden of “producing evidence that the plan’s us&ce is narrowly tailored to further a
compelling state interest, and the plaintiffs biarultimate burden of persuading the
court either that the proffered justification istiwompelling or that the plan is not
narrowly tailored to further it."Shaw v. Hunt861 F. Supp. 408, 436 (E.D. N.C. 1994).
The state’s burden of production is a heavy bulterause “the purpose of strict scrutiny
is to ‘'smoke out’ illegitimate uses of race by assyithat the [government] is pursuing a
goal important enough to warrant use of a highgpgat tool.” Richmond v. J.A. Crosgn
488 U.S. 469, 493 (1989). Racial classificatiare “presumptively invalid and can be
upheld only upon an extraordinary justification” tme state. Shaw v. Rendb09 U.S.
630, 643-44 (1993) [hereinaft8haw ] (quotingPers. Adm’r of Mass. v. Feenei42
U.S. 256, 272 (1979)).
The heavy duty of production upon the state wasyadd in the Supreme Court’s

most recent equal protection analysigisher v. University of Texa§70 U.S. _ (2013)
where, in the context of an affirmative action péran academic institution, the Court
said:

the University must prove that the means chosethéy

University to attain diversity are narrowly taildréo that

goal. On this point, the University receives néedence. .

.. it is for the courts, not the university adrsinators, to

ensure that “the means chosen to accomplish the

government’s asserted purpose must be specifiaatly
narrowly framed to accomplish that purpose.”

10
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Id. at No. 11-345, slip op. at 10, (citiG@yutter v. Bollinger 539 U.S. 306, 333, 337
(2003)). The Court summarized the respective mgdes follows: “[a] plaintiff, of
course, bears the burden of placing the validitg ahiversity’s adoption of an
affirmative action plan in issue. But strict sanytimposes on the university the ultimate
burden of demonstrating, before turning to radiassifications, that available, workable
race-neutral alternatives do not sufficéd. at 11.

TheFisher Court also provides instructive language to tred tourt for the
judicial review of an equal protection claim by &ping that “narrow tailoring also
requires that the reviewing court verify that itnecessary’ for a university to use race to
achieve the educational benefits of diversity. Although ‘narrow tailoring does not
require exhaustion of evecpnceivablaace-neutral alternative,’ strict scrutiny does
require a court to examine with care, and not defea university’s ‘serious good faith
consideration of workable race neutral alternativesld. at 10 (emphasis original).

There are, however, two important distinctiong thast be noted between the
Fisherholding, which relates to strict scrutiny of unisiy enrollment policies, and
judicial review of claims of racial gerrymanderinghe first has already been noted:
redistricting, unlike university enrollment, is arherently political process delegated to
the legislative branch of government.  Secomtlket academic admission policies,
where a university can create affirmative acticamplon the basis of relatively easily
measured current and historic enrollment datagdimstricting, a legislature must, to a
certain extent, tailor its redistricting plans aating to its best predictions of how a
future court or the U.S. Department of Justice\vailla future date after enactment, view

those plans if challenged in litigation or when mitited for preclearance. A legislature

11
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must, in legislative redistricting, peer into theture somewhat because it must take into
account the compelling governmental interests ofdimg future liability under 8 2 of

the VRA and ensurinfuture preclearance of the redistricting plans under §th®

VRA. See Shaw v. Hunt517 U.S. 899, 916 (1996) [hereinaf@&raw I] (“the legislative
action must, at a minimum, remedy #&icipatedviolation or achieve compliance to be
narrowly tailored.” (emphasis added)). Consedyeaty judicial standard of review
that requires the reviewing court to strike a raclassification that is not “necessary,” in
absolute terms, to avoid some yet unknown liabdityet unknown objection to
preclearance would be an impossibly stringent stethtbr both the legislature to meet or
the court to apply. Recognizing this, the Supré&oart has instructed, with respect to
redistricting plans designed to avoid future 8ability or to ensure § 5 preclearance,
“that the ‘narrow tailoring’ requirement of stristrutiny allows the States a limited
degree of leeway in furthering such interestshéf $tate has a ‘strong basis in evidence’
for concluding that creation of a majority-minordistrict is reasonably necessary to
comply with § 2, and the districting that is basedrace ‘substantially addresses the § 2
violation,’ it satisfies strict scrutinyBush v. Vera517 U.S. 952, 977 (1996) (citations
omitted) (rejecting as “impossibly stringent” tleevier court’s view of the narrow
tailoring requirement that district must have the least possible amoumtrefularity in
shape, making allowances for traditional distrigtamiteria")(citing Wygant v. Jackson
Bd. of Ed. 476 U.S. 267, 291 (1986) (“state actors shouldoedtrapped between the
competing hazards of liability’ by the impositiohunattainable requirements under the

rubric of strict scrutiny.”)).

12
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B. Level of Scrutiny

Generally, all racial classifications imposed hyowernment must be analyzed by
a reviewing court under strict scrutiny, even & taws are “remedial” or “benign” in
nature. Johnson v. California543 U.S. 499, 505 (20053haw | 509 U.S. at 656;
Wygant, 476 U.S. 267. However, strict scrutiny does n@iafo redistricting plans
merely because the drafters prepared plans witloastiousness of race.” Nor does it
apply to all cases of intentional creation of m@yeminority districts, or where race was
a motivation for the drawing of such district&era 517 U.S. at 958. Indeed, because of
the VRA, race is “obviously a valid considerationredistricting, but a voting district
that issobeholden to racial concerns that it is inexplieatnh other grounds becomes,
ipso factg a racial classification.”Johnson v. Miller864 F. Supp. at 1369.

Rather, in redistricting cases, strict scrutingmsappropriate level of scrutiny
when plaintiffs establish that “all other legislagidistricting principles were subordinated
to race and that race was the predominant factbwvatmg the legislature’s redistricting
decision.” Cromartie v. Hunt133 F. Supp. 2d 407 (2000) (citiMiller v. Johnson515
U.S. 900, 916 (1995))era,517 U.S. at 95%citing Miller v. Johnson515 U.S. 900, 916
(1995)). The districts must be unexplainable myugds other than race, and it must be
established that the legislature neglected allticahl redistricting criteria such as
compactness, continuity, respect for political suistbns and incumbency protection.
Cromartie v. Hunt133 F. Supp. 2d 40¥era 517 U.S. at 959

Unless the legislature acknowledges that raceteapredominant factor
motivating redistricting decisions, the determioatby the trial court of the legislature’s

motive and, hence, the appropriate level of scyyigan inherently factual inquiry

13
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requiring “a sensitive inquiry into such circumgtahand direct evidence of intent as
may be available.”Village of Arlington Heights v. Metro. Hous. Dewr@., 429 U.S.
252, 266 (1977). In the absence of direct ewidesf racial motivation, circumstantial
evidence, such as dramatically irregular shapesstficts, may serve as a “proxy for
direct evidence of a legislature’s intentionsJohnson v. Miller864 F. Supp. at 1370
(citing Shaw 1,509 U.S. at 647). Indeed, a dramatically irregaleaped district has been
called the “smoking gun,” revealing the racial imteeeded for an Equal Protection
claim. Id.

In this litigation, however, the trial court condes that it is able to by-pass this
factual inquiry for some, but not all, of the clealged districts. The Plaintiffs
collectively challenge as racial gerrymanders 9a&&r 8 House and 3 U.S.
Congressional districts created by the General Ab$gein the Enacted Plaris. Of those
30 challenged districts, it is undisputed that@eneral Assembly intended to create 26
of the challenged districts to be “Voting RightstAlcstricts” [hereinafter “VRA
districts”] and that it set about to draw eachh&de VRA districts so as to include at
least 50% Total Black Voting Age Population [hesdtar “TBVAP"]. 1° Defs.’ Mem.
Supp. Summ. J. 3. Moreover, the General Assendiiyavledges that it intended to
create as many VRA districts as needed to achiéxaughly proportionate” number of
Senate, House and Congressional districts as ceshpathe Black population in North
Carolina.Id.  To draw districts based upon these critegi@essarily requires the

drafters of districts to classify residents by raoeas to include a sufficient number of

° Plaintiffs collectively challenge as racial gergmders Senate Districts 4, 5, 14, 20, 21, 28, 8@l 40,
House Districts 5, 7, 12, 21, 24, 29, 31, 32, 8,42, 48, 54, 57, 99, 102, 106 and 107, and Caesgreal
Districts 1, 4 and 12.

19 0f the challenged districts listed in fn. Supra all but Senate District 32, House District 54 and
Congressional Districts 4 and 12 were created ey3bneral Assembly as VRA Districts.

14
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black voters inside such districts, and consequexttilude white voters from the
districts, in an effort to achieve a desired rac@hposition of >50% TBVAP and the
desired “rough proportionality.” This is a ractdéssification.

Racial and ethnic classifications of any sort“arkerently suspect and call for
the most exacting judicial scrutiny.Regents of Univ. of Cal. v. BakikS8 U.S. 265,
291 (Powell, J., 1978). “Political judgments redjag the necessity for the particular
classification may be weighed in the constitutidmalbnce,Korematsw. United States
323 U.S. 214 (1944), but the standard of justifazatvill remain constant. . . . When
[classifications] touch upon an individual's raceethnic background, he is entitled to a
judicial determination that the burden he is adkeldear on that basis is precisely
tailored to serve a compelling governmental inteteBakke, suprat 299. Thus, the
trial court concludes, for the purpose of this ge@l, that in drawing VRA districts --
even though legislative intent may have been reah@aid the districts may have been
drawn to conform with federal and state law to jlevBlack voters in those districts
with an opportunity to elect their preferred caradedof choice -- the shape, location and
racial composition of each VRA district was predoamtly determined by a racial
objective and was the result of a racial clasdificasufficient to trigger the application
of strict scrutiny as a matter of law.

In choosing to apply strict scrutiny, the trial coacknowledges that a persuasive
argument can be made that compliance with the \&d#ut one of several competing
redistricting criteria balanced by the General Asisly and that a lesser standard of
review might be appropriat€ee, e.gVera 517 U.S. at 958yilkins v. West264 Va.

447 (2002). Nonetheless, the trial court emplbwsstrict scrutiny standard of review

15
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for two additional reasons: (1) the methodologyedeped by our appellate courts for
analysis of constitutional claims under the ssmiutiny standard provides a convenient
and systematic roadmap for judicial reviesge, e.g.Fisher v. Univ. of Tex§31 F.3d
213, 231 (5th Cir. Tex. 201¥pcated and remanddé¥0 U.S. __ (2013); and (2) if the
Enacted Plans are found to be lawful under a staeitiny standard of review, and the
evidence considered in a light most favorable ®Rkaintiffs, thena fortiori, the

Enacted Plans would necessarily withstand review therefore be lawful, if a lesser
standard of review is indeed warranted and a lesstieg level of scrutiny applied.

As for the remaining four challenged districtsmady those not created by the
General Assembly as VRA Districts, the trial ccuais received and examined evidence
regarding the General Assembly’s motive so as ¢eréain whether race was the
predominant factor motivating the shape and contiposof these districts. The trial

court’s findings of fact and conclusions are sdthmlow at 8 V(D).

C. Analysis of the Voting Rights Act Districts creat@dthe Enacted Plans under
the Strict Scrutiny Standard of Review
Under the strict scrutiny analysis, the trial cauust determine (1) whether the
Enacted Plans further a “compelling government&@rast” and (2) whether the Enacted
Plans are “narrowly tailored” to further that ireet Wygant476 U.S. at 274. In this
case, the Defendants assert that the VRA Distndise Enacted Plans were drawn to
protect the State from liability under 8§ 2 of thRA, and to ensure preclearance of the

Enacted Plans under 8 5 of the VRA.

16
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1. Compelling Governmental Interest

In general, compliance with the Voting Rights Aahde a compelling
governmental interest. A redistricting plan furthers a compelling govermta interest
if the challenged districts are “reasonably essilgld” to avoid liability under § 2 of the
VRA or the challenged districts are “reasonablyeeassary” to obtain preclearance of the
plan under 8§ 5 of the VRA.Shaw | 509 U.S. at 655¢/era 517 U.S. at 977Cromartie
v. Hunt,133 F. Supp. 2d at 423.

To determine whether, as a matter of law, the teablelans further compelling
governmental interests, the trial court must exanewmidence before the General
Assembly at the time the plans were adopted aretrdéte, from that evidence, whether
the General Assembly has made a showing that ialfattong basis in evidence” to
conclude that the districts, as drawn, were redsgmecessary to avoid liability and
obtain preclearance under the VR&romartie v. Hunt133 F. Supp. 2d 40Bhaw I|

517 U.S. at 917

™ n Vera five members of the Court "assumed without degjtithat compliance with § 2 of the Voting
Rights Act is a compelling state interést7U.S. at 977 (plurality opinion)d. at 1003 (concurring
opinion of Thomas, J., joined by Scalia, J.). &&s®'Connor, however, who authored the pluralityiom,
also wrote a separate concurring opinion in whied expressed her opinion that compliance with tbie A
is a compelling state interesd, at 992 (concurring opinion of O'Connor, J.), @withat seems to be
shared by the four dissenting justices as vigllat 1004 (dissenting opinion of Stevens, J., jdibg
Ginsberg and Breyer, JJ.); 517 U.S. at 1065 (Spditedissenting, joined by Ginsberg and Breye}, Sée
further, Cromartie v. Huntl33 F. Supp. 2d at 423 (finding compliance wifRA/§ 2 and § 5 to be
compelling state interests).

2 The Plaintiffs and Defendants are in agreemertshiastantially all of the issues in this litigatioan be
determined as a matter of law through summary juetgm The Plaintiffs’ inform the trial court th&filn
applying strict scrutiny, this court should examihe evidence that the legislature had beforehemw
drawing each of the challenged districts and detern{l) whetheas a matter of lavthat evidence
constitutes strong evidence that the districtsteceavere necessary to meet the identified comggllin
public interest; and (2) whethas a matter of lawhat evidence constitutes strong evidence that the
legislature used race in drawing the districts dalthe extent necessary to achieve some compejbag”
The Plaintiffs further acknowledge thahére is no material disputegere over th@rocesghat the
legislature used in drawing the challenged digtrarttheinformationupon which the legislature says it
relied to justify the districts it drew.” Pltsupp. Mem. Summ. J. 3 (emphasis added). The Dafead
likewise agree that substantially all issues is tltigation are appropriately resolved by summary
judgment, although the Defendants further sugdedtthe “strong basis in evidence” test resemliles t
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a. Avoiding Voting Rights Act 82 Liability

Avoiding liability under § 2 of the VRA can be ampelling governmental
interest. Vera 517 U.S. at 977Cromartie v. Hunt133 F. Supp. 2d at 423. The General
Assembly is not required to have proof of a cergathviolation before drawing districts
to avoid 8§ 2 liability but, rather, the trial coustrequired to defer to the General
Assembly’s “reasonable fears of, and their reasienattiorts to avoid, 8 2 liability.”
Vera 517 U.S. at 978.

The General Assembly’s “reasonable fears” mustdseth upon strong evidence
in the legislative record that three factors, kn@asgrtheGinglesfactors, existed in North
Carolina when the Enacted Plans were adopted. Glitgdesfactors, which are a
mandatory precondition to any 8 2 claim againstState, are (1) that a minority group
exists within the area affected by the Enacted$?land that this group is sufficiently
large and geographically compact to constitute ppntgin a single-member district; (2)
that the group is politically cohesive; and (3)ttreecial bloc voting usually will work to
defeat the minority’s preferred candidaiera 517 U.S. at 978]Johnson v. De Grandgy

512 U.S. 997, 1006-09 (19943rowe v. Emisorb07 U.S. 25, 40, 41 (1993)ee also

“substantial evidence based upon the whole recstatidard used by the North Carolina Supreme Court
and federal courts to review agency decisionse, 8g.N.C. Dep’t of Env't and Natural Res. v. Carroll,
358 N.C. 649, 660 (2004). Defs.” Memo in Respousthé Court’s Inquiry of April 5, 2013, p. 3. iEh
analogy is helpful — while the “strong basis indmrice” test certainly implies a more critical, desk
deferential, standard of review than the “substhetvidence test,” the substantial evidence test is
guestion of law for the reviewing court, as Defemdaargue should be the case here. This suggds®m
some support in persuasive authoriBee, e.gContractors Ass'n v. City of Philadelphil F.3d 586, 596
(3d Cir. 1996)“ultimately, whether a strong basis in evidenc@ast or present discrimination exists,
thereby establishing a compelling state interestife municipality to enact a race-conscious onlies is
a question of law, subject to plenary review. Tams is true of the issue of whether there is angthasis
in evidence for concluding that the scope of thiir@mce is narrowly tailored to remedy the ideatfpast
or present discrimination”)(citations omitted). dny event, whether applying the Plaintiffs’ ratidaor
the Defendants’, both reach the same conclusiodoes the trial court, that the issues beforeriaedourt
are predominantly issues of law appropriate forrsany judgment.
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Thornburg v. GinglesA78 U.S. 30, 50-51 (1986). In a 82 lawsuit,eotite three
Ginglesfactors are established, the trial court must ickemghe “totality of the
circumstances” to determine whether a majority-mtgalistrict is appropriate to remedy
vote dilution. Shaw 11,517 U.S. at 914% In judicial review of the Enacted Plans, the
trial court must examine the record before the Gdresssembly to determine, as a
matter of law’* whether this strong basis in evidence exists.

The legislative record that existed at the timéhefenactment of the Enacted
Plans included:

testimony from lay witnesses at numerous publiginga conducted throughout

the state both before and after draft redistricplans were proposed by the

General Assembly;

testimony and correspondence from representativiesevest groups and

advocacy organizations, including the Southern i@oalfor Social Justice

(“SCSJ”), the Alliance for Fair Redistricting andriMrity Voting Rights

(“AFRAM”) , the NC NAACP, Democracy NC, and theague of Women

Voters;

Legal opinions from faculty from the UNC School@bvernment;

Scholarly writings regarding voting rights in No@arolina;

13 None of the Supreme Court’s racial gerrymandediagisions have imposed the “totality of the
circumstances” requirement upon a state legislatinech suggests that the legislature has disarétio
enact majority-minority districts if there is aatg basis in the legislative record of just the#®ingles
factors. However, in reviewing the record befibve General Assembly at the time of the enactmetiteo
Enacted Plans, the trial court has considered vehéliere was a strong basis in evidence to conclatle
only that theGinglesfactors existed, but also whether there was agtbasis in evidence to conclude that
the “totality of the circumstances” would suppdr creation of majority-minority districts.

14 Seefn. 12,supra.
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Law review articles submitted to the General AsdgialiRedistricting

Committee by various individuals or entities;

Election results for elections conducted througth iacluding 2010;

An American Community Service survey of North Caralhousehold incomes,

education levels, employment and other demogragdti& by county based upon

race;

An expert report from Dr. Ray Block offered by SG#l AFRAM,;

An expert report from Dr. Thomas Brunell, retairmgdthe General Assembly;

Prior redistricting plans; and

Alternative redistricting plans proposed by SCSJd ARRAM, Demaocratic

leaders, and the Legislative Black Caucus (“LBE").
A patrtial listing of the categories of evidencedyefthe General Assembly is referenced
in greater detail il\ppendix A of this Judgment. This listing illustrates badtle scope
and detail of the information before the Generadeksbly at the time of the passage of
the Enacted Plans, as well as the evidentiary ginest the record.

The trial court concludes, as a matter of lawgdagpon a review of the entire
record before the General Assembly at the timé@fiassage of the Enacted Plans, that
the General Assembly had a strong basis in evidencenclude that each of ti&ngles

preconditions was present in substantial portidridasth Carolina and that, based upon

!5 The alternative plans received by the General mi$gprior to the enactment of the Enacted Planewe
as follows: Congressional Fair and Legal, SeRaieand Legal and House Fair and Legal, all edtere

into the Legislative Record during floor debateJoity 25, 2011 (also referred to as “Fair and Legal”
“F&L"), the Possible Senate Districts and the PlolesHouse Districts, also entered into the Legigtat
Record during the floor debate on July 25, 2014qaéferred to as “PSD” and “PHD” plans or,
alternatively “Legislative Black Caucus Plans” @BC” plans), and Senate, House and Congressional
Possible Maps prepared by the AFRAM and the SQ®3¢epted at public hearings held on May 9 and June
23, 2011 (also referred to as “SCSJ” maps).
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the totality of circumstances, VRA districts weeguired to remedy against vote
dilution. Therefore, the trial court concludds General Assembly had a compelling
governmental interest of avoiding § 2 liability amds justified in crafting redistricting

plans reasonably necessary to avoid such liability.

b. Ensuring Voting Rights Act 85 Preclearance

Ensuring preclearance of redistricting plans urglgrof the VRA can also be a
compelling governmental interestera, 517 U.S. at 98%°  Forty counties in North
Carolina are “covered jurisdictions” under 8§ 5toé VRA. Section 5 suspends all
changes to a covered jurisdiction’s elections palaces, including changes to district
lines by redistricting legislation, until those dgas are submitted to and approved by the
United States Attorney General or a three-judgespaithe United States District Court
for the District of Columbia. Perry v. Perez132 S. Ct. 934, 939 (2012).

A newly-enacted redistricting plan may not be ugetil the jurisdiction has
demonstrated that the plan does not have a dis@tory purpose or effect, and the
newly-enacted plan may not undo or defeat righter@éd by the most recent legally
enforceable redistricting plan in force or effacthe covered jurisdiction (the

“benchmark” plan)Riley v. Kennedy553 U.S. 406 (2008); 28 C.F.R. 8§ 51.54(b)(1).

%I its June 25, 2013 opinion Bhelby Co. v. Holdef70 U.S. __ (2013), the Supreme Court struck
down § 4 of the Voting Rights Act, holding thatfitsmula could no longer be used as a basis for
subjecting jurisdictions to preclearance. Thiklmg has no practical effect upon the outcomehis tase
because the measure of the constitutionality ottiected Plans depends upon the compelling
governmental interestt the time of the enactmesitthe Enacted Plans. At the time of enactme20ibl,
preclearance by the USDOJ was required of all NG#llina legislative and congressional redistmigti
plans. MoreoveiShelby Countyin dicta, reaffirms that “§ 2 is permanent, applies natioreyiand is not
at issue in this caseld, at No. 12-96, slip op. at 3. Thus, regardlesanyfretroactive application &helby
Countyto § 5, the legitimate governmental interest afiding § 2 liability remains.
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A legislature’s efforts to ensure preclearance rbedbased upon its reasonable
interpretation of the legal requirements of 8 5h&f VRA, including the effect of a 2006
amendment that clarified that § 5 expressly prasitany voting qualification or
prerequisite to voting, or standard, practice,rocpdure with respect to voting that has
the purposeof or will have theeffectof diminishing the ability of citizens of the Uad
States on account of race or color ta elect their preferred candidate of choicé&ub.

L. No. 109-246, 8§ 5, 120 Stat. 577, 580-81 (20@@ghasis added). This amendment
aligned the language of 8§ 5 with the same language? of the VRA to the extent that
both now refer to the ability of minority groups“tlect their preferred candidate of
choice.” The Supreme Court has recently reasghthat the effect of the 2006
amendment to 8 5 is that “the bar that coveredglictions must clear has been raised.”
Shelby Countysupranote 13, at 16-17 (citinBeno v. Bossier Parish Sch. B628 U.S.
320, 336 (2000)).

The trial court concludes, as a matter of law, dag®on the review of the entire
record before the General Assembly at the timéefiassage of the Enacted Plans, that
the General Assembly had a strong basis in evidencenclude that the Enacted Plans
must be precleared, and that they must meet tightesied requirements of preclearance
under the 2006 amendments to 8 5 of the VRA. dibee, the General Assembly had a
compelling governmental interest in enacting reatighg plans designed to ensure

preclearance under § 5 of the VRA.

71t has been observed that a compelling intereatjofisdiction subject to § 5 preclearance istiétly
assumed” since the plan cannot be enacted witlwoapliance. The more relevant question is that of
narrow tailoring. See Johnson v. Mille864 F. Supp. at 1382-83.
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2. Narrow Tailoring
The trial court now considers, in light of thedgpbing conclusions regarding the
existence of compelling governmental interests,tivdrethe Enacted Plans were
narrowly tailored to avoid § 2 liability and ens\§® preclearance. In other words, in
responding to these compelling interests, the GerAesembly is not grantedérte
blancheto engage in racial gerrymanderingShaw 1,509 U.Sat 655. The trial court
must “bear in mind the difference between whatiélepermits, and what it requires.”
Id. at 654. The VRA cannot justify all actions takents name, but only those narrowly
tailored to give effect to its requirements.
The Plaintiffs contend that the Enacted Plansatenarrowly tailored because:
1. The Enacted Plans contain significantly more VR#tritits (i.e. districts
intentionally created by the General Assembly apritg-minority districts to
avoid § 2 liability or to ensure 8 5 preclearantiean reasonably necessary to
comply with the VRA (Pl.’'s Mem. Supp. Partial Sumin32);
2. The VRA districts are unnecessarily “packed” witlagk voters (Pl.’s Mem.
Supp. Partial Summ, J. 84);
3. The VRA districts are placed in geographic locatiarnere there is insufficient
evidence of a reasonable threat of § 2 liability §fMem. Supp. Partial Summ. J.
77); and
4. The shape of the VRA districts are non-compactieedular (Pl.’s Mem. Supp.
Partial Summ. J. 85).

The trial court considers each of these contentiiohsn.
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a. Did the General Assembly fail to narrowly tailthe Enacted Plans by creating
more Voting Rights Act districts than reasonablygessary to comply with the

Act?

Purportedly to avoid VRA 8 2 liability and to ensWRA 8§ 5 preclearance, the
General Assembly created majority-minority dissittroughout the State. The
Plaintiffs draw the trial court’s attention to timereased number of such districts
compared to prior enacted plans. The Enacted éiBlan contains 23 districts with a
TBVAP in excess of 50% as compared to 10 suchiclistin the 2009 House Plan -- the
last plan in effect before the Enacted House Plarhe Enacted Senate Plan contains 9
districts with a TBVAP in excess of 50% as compdpedero in its predecessor, the 2003
Senate Plan. This seemingly dramatic increaieeimumber of VRA districts, Plaintiffs
contend, would suggest that “one would assumer#itat relations in North Carolina had
to be among the worst in the country, if such ertreacial remedies were required.”
Pl’s Mem. Opp’'n 44.

However, a closer look at the data is warrantethe following tables compares
the Enacted Plans with the alternative plans preffer supported by the Plaintiffs and,
in addition to focusing on the number of district$rior or competing plans with
TBVAP > 50%, also considers the number of distrigteach plan where TBVAP is

greater than 40%.
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Table 1: Comparison of Number of Senate Districts > 40% TBRAmong all plans

Tt sow e wo

# of D‘ll'th(I/(,:At\i’ > 50% 9 0 5 1 0
- 0

# ofgggzc;sB?/Afp/o but 1 3 4 6 8

Total i B[)\i/?Ot\';CtS >40 10 8 9 7 8

Table 2: Comparison of Number of House Districts > 40% TBVAimong all plans

i,
A L 23 10 11 9 10
# ofiig;i)c}sgﬁ);ﬁ» but > 10 10 11 13
Total ﬁé)\i/i}\rFi)cts >40 25 20 21 20 23

These tables show that when comparing the aggregateer of districts with TBVAP >
40% in the Enacted Plan with all other plans,difference between the plans is not as
dramatic. This is significant when taken in tloatext of the parties’ disagreement over
what constitutes a lawful VRA distric{See furtheinfra § IV(C)(2)(b), discussion
regarding cross-over districts (i.e. districts wWitBVAP >40%) and majority-minority
districts (districts with TBVAP >50%)). All partse this data suggests, agree that a
significant number of VRA districts — however thetm is defined — are required in
North Carolina. For example, in the proposed S&&ikate Plan, the drafters would
create 9 VRA Senate districts, compared to 10enEBhacted Senate Plan. Likewise, in
the proposed LBC plan, the drafters would creat¥R3 districts compared to 25 in the

Enacted House Plan. In the trial court’s consitien of the strong basis of evidence
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that existed in the legislative record at the twhéhe enactment of the Enacted Plans, it
is compelling that albf the alternative plans propounded or endorsetthélaintiffs
contain a large number of voting districts createthcrease TBVAP so as to provide
minority voters with the opportunity to elect theandidate of choice.

The undisputed evidence establishes that the Gehgsambly, in drafting the
Enacted Plans, endeavored to create VRA distmcteughly the same proportion as the
ratio of Black population to total population in Ko Carolina. In other words, because
the 2010 census figures established that 21% ahNoarolina’s population over 18
years of age was “any part Black,” the correspopdaugh proportion of Senate seats,
out of 50 seats, would be 10 seats, and hence X0SHRate districts. Likewise, of the
120 House seats, 21% of those seats would be p@§htouse seats, and hence 25
VRA districts.

The General Assembly, in using “rough proportiaiyalas a benchmark for the
number of VRA districts it created in the EnactdanB, relies upon Supreme Court
precedent that favorably endorses “rough propoatityi as a means by which a
redistricting plan can provide minority voters wih equal opportunity to elect
candidates of choiceLeague of United Latin Am. Citizens v. Pes¢8 U.S. 399, 429-
30 (2006) [hereinaftdtULAC]; Shaw Il 517 U.S. at 916 n.&e Grandy 512 U.S. at
1000. InDe Grandy,the Supreme Court said that “no violation of &8 be found ...,
where, in spite of continuing discrimination andiahbloc voting, minority voters form
effective voting majorities in a number of distscbughly proportional to the minority
voters' respective shares in the voting-age popunldt512 U.S. at 1013-1015. Where a

State’s election districts reflect substantial pndinality between majority and minority
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populations, the Supreme Court explained, suchictistvould “thwart the historical
tendency to exclude [the minority population], eatourage or perpetuate t£1d. at
1014. Itis reasonable for the General Assenbhgly upon this unequivocal holding of
the Supreme Court in drafting a plan to avoid BBility. When the Supreme Court
says “no violation of § 2 can be found” under dertarcumstances, prudence dictates
that the General Assembly should be given the |ggwaeek to emulate those
circumstances in its Enacted Plans.

Drafting districts so as to achieve “rough propmrality” is also favorably
endorsed by Plaintiffs’ retained expert, Dr. The@d®. Arrington, an expert with over 40
years in the field of districting, reapportionmamni racial voting patterns. In deposition
testimony, Dr. Arrington said:

[1]f I'm sitting down and somebody asks me to draw
districts for North Carolina that will be good dists, |
would want to draw districts in such a way as btalclve a
reasonable opportunity to get something close @pgrtion
of the seats in the General Assembly to refleat the
proportion of the population.

Arrington Dep, 30-31. Moreover, Dr. Arrington, who is ofterguested by the

Department of Justice to draw illustrative redettnig maps in the 8 5 preclearance

18 The Supreme Court distinguishes “rough proportitpalas it is used here to “link[] the
number of majority-minority voting districts to nurity members' share of the relevant populationtrfr
the constitutionally-suspect concept of “proporéibrepresentation” which suggests a “right to have
members of a protected class elected in numbe égjtheir proportion in the populatiorDe Grandy
512 U.S. at 1013-1015 (“The concept is distinctrfrihe subject of the proportional representatiaist
of § 2, which provides that ‘nothing in this sectiestablishes a right to have members of a pratedsss
elected in numbers equal to their proportion ingbpulation.” 42 U.S.C. § 1973(b). This proviso ageto
the success of minority candidates, as distinehftioe political or electoral power of minority vose
(citations omitted.) And the proviso also confirmisat is otherwise clear from the text of the setut
namely, that the ultimate right of § 2 is equadifyopportunity, not a guarantee of electoral susdes
minority-preferred candidates of whatever radd.’at n.11).
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process, was not aware of a single instance “waéggislative plan has provided black
voters with roughly proportional number of distsi¢or the entire state where that plan
has been found to discriminate against black véteksrington Dep., 192.

As such, based upon the law and the undisputesl, faed allowing for the limited
degree of leeway that permits the General Assemobdercise political discretion in its
reasonable efforts to address compelling governmhérterests, the trial court finds that
the General Assembly had a strong basis in evidiEma®dncluding that “rough
proportionality” was reasonably necessary to pitdtee State from anticipated liability
under 8 2 of the VRA and ensuring preclearance u@deof the VRA. The trial court
further finds that, notwithstanding the racial sifisation inherent in “rough
proportionality,” the Enacted Plans substantiatidr@ss the threat of anticipated § 2
liability and challenges to preclearance underog the VRA. The trial court therefore
concludes that the number of VRA districts creddgdhe General Assembly in the
Enacted Plans is not inconsistent with the Gersaémbly’s obligation to narrowly

tailor the plans under strict scrutiny.

b. Did the General Assembly fail to narrowly tailor ¢hEnacted Plans by

“packing” the Voting Rights Act Districts?

The trial court next considers whether the majeminority districts created in
the Enacted Plans are “packed” with Black votera tpeater degree than would be
necessary under a narrow tailoring of the Plamadet the compelling governmental
interests of avoiding § 2 liability and obtainingeplearance under 8§ 5 of the VRA. This

issue is best understood by re-examiniiafples 1and2 above, and noting that one of the
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most significant differences between the Enactest$and all other plans is the greater

frequency of districts in the Enacted Plans withVA® > 50%, whereas the predecessor
plans, as well as all proposed plans, have sigmflg fewer districts with TBVAP

>50%, but significantly greater numbers of distiatith TBVAP between 40% and 50%.

Plaintiffs cast this issue as follows: “Does 8r& 5 of the VRA require the
challenged districts to be drawn as majority-mityodistricts in which more than 50% of
the population in the district was Black?” Pls.eM. Opp’n 31. Plaintiffs urge the trial
court to answer this question “no” and find, on toatrary, that the General Assembly’s
insistence that 23 of the House districts and hefSenate districts in the Enacted Plans
have >50% TBVAP exceeds the narrow tailoring resphiio address compelling
governmental interests.

Specifically, the Plaintiffs further argue that tBeneral Assembly should have
been more exacting in determining whether a distrieated to avoid VRA liability
should be populated with >50% TBVAP, or whethebility could be avoided, and the
minority-preferred candidate elected, by insteazhting the same district with less than
50% TBVAP. The Plaintiffs argue that while a retlyef >50% TBVAP may be
necessary in certain places where polarization datvthe races is particularly acute,
there are some locales — notably those areas wbare percentage of white voters
consistently “cross-over” and vote for Black caradeb — where some VRA remedy is
still necessary, but the remedy need not be adtistith >50% TBVAP. Rather, the
Plaintiffs urge that the General Assembly shouldehdetermined some appropriate

lesser concentration of Black voters — enough togeBlack voters the opportunity to
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elect the candidates of their choice, but not temyn- and that the General Assembly’s
failure to do so renders the Enacted Plans undahehal.

Plaintiffs’ argument on this point is not in acdavith the appellate court
precedents that bind this trial cotitt. Specifically, inPender County361 N.C. 491, the
N.C. Supreme Court considered the 2003 versionoaise District 18.  House District
18 was drawn by the General Assembly in its 20@8&tecting plan with 39.36% Black
voting age population. The district included pms of Pender County and an adjoining
county. Keeping Pender County whole would hagelted in a Black voting age
population of 35.33%. The legislators' rationabes that splitting Pender County gave
Black voters a greater opportunity to join with w@woters to elect the minority group's
candidate of choice, while leaving Pender Countglevould have violated § 2 of the
Voting Rights Act. Pender County and others fdeit against the State (and other
officials), alleging that the redistricting plarolated the Whole County Provision of the
N.C. Constitution’® The State answered that dividing Pender Counsynequired by §
2. Batrtlett v. Strickland556 U.S. 1, 7-8 (2009) [hereinaft8trickland.

The State’s position, in defending House Distrig@tas drawn, was that the
language of botksinglesand 8§ 2 did not necessarily require the creatfanagority-
minority districts, but allowed for other typeslegislative districts, such as coalition,
crossover, and influence districts. The State idensd House District 18 to be an

"effective minority district” that functioned as‘'single-member crossover district” in

¥ Dr. Theodore Arrington, an expert retained by Riés, explained his view on this topic as follaws
“Some court decisions seem to indicate that a rgrfada violation of Section 2 or an attempt to iavo
retrogression under Section 5 requires the cortgtruof districts in which a majority of the votirage
population or registered voters are minority —&atbed ‘minority-majority’ district. | do not bilve that
this is the best standard.” Arrington Dep. 78.. Brington also testified that: “Of course, to neak
different the Congress would need to changdadt.at 80.

0 See furtheinfra § V.
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which the total Black voting age population of 3/3could predictably draw votes from
a white majority to elect the candidate of its cdegiand argued that as such, the district,
as drawn, was permitted by 8§ 2 daohgles Pender County, suprat 502.

The plaintiffs inPender Countyon the other hand, contended that a minority
group must constitute a numerical majority of tle&ing population in the area under
consideration before § 2 of the VRA requires tresation of a legislative district to
prevent dilution of the votes of that minority gpou’hey pointed to the wording of the
first Ginglesprecondition, that says a minority group must gficiently large and
geographically compact to constitutenajority in a single-member districtGingles
478 U.S. at 50 (emphasis added), and claimedahgulage permits only majority-
minority districts to be formed in response to2a@aim.Pender County361 N.C. at
501.

The N.C. Supreme Court agreed with Bender Countyplaintiffs, and found
their position to be “more logical and more readipplicable in practice.’ld. at 503.
The Court concluded thatvhen a district must be created pursuar8eotion 2 it must
be a majority-minority district** |d. Recognizing that the majority-minority
requirement could be considered a “bright-line’efithe Court reasoned as follows:

This bright line rule, requiring a minority groutpeit
otherwise meets thBinglespreconditions to constitute a
numerical majority of citizens of voting age, candpplied
fairly, equally, and consistently throughout the
redistricting process. With a straightforward aadily
administered standard, Section 2 legislative distivill be
more uniform and less susceptible to ephemeratliqali
voting patterns, transitory population shifts, and

guestionable predictions of future voting trendsright
line rule for the firsGinglesprecondition "promotes ease

2L A “majority-minority” district was defined by th€ourt as “a district in which >50% of the populatio
the district are voting age citizens of a spedaifinority group.”ld. at 501
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of application without distorting the statute oe tintent
underlying it."

In addition, a bright line rule provides our Genera
Assembly a safe harbor for the redistricting preces
Redistricting should be a legislative responsipildr the
General Assembly, not a legal process for the sourt
Without a majority requirement, each legislativetdct is
exposed to a potential legal challenge by a nuraktyic
modest minority group with claims that its votingwer
has been diluted and that a district therefore rbest
configured to give it control over the electioncaindidates.
In such a case, courts would be asked to decidégue
small a minority population can be and still claim

that Section 2 mandates the drawing of a legigadistrict
to prevent vote dilution.

Id. at504-505 (citation omitted).
The Court concluded its opinion with this directieefuture General Assemblies:

Any legislative district designated as a Sectiahsrict
under the current redistricting plan, and any feolians,
must either satisfy the numerical majority requiegitnas
defined herein, or be redrawn in compliance with th
Whole County provision of the Constitution of North
Carolina and witlStephensonrequirements.

Id. at 510.

The United States Supreme Court affirmed the Nupr&ne Court'$ender
Countyruling. In its plurality opinion, the Supreme@t held that the General
Assembly’s contention that § 2 of the VRA requitkdt House District 18 be drawn as a
crossover district with a minority population of.286% must be rejecte&trickland 556
U.S. at 14. Rather, districts created to avoidigidlity must be majority-minority

districts that contain a numerical, working majpof the voting age population of a

minority group.ld. at 13, 15. The Court went on to note that thigonitg-minority rule
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found support not only in the language of 8§ 2 @& W%RA, but also in the need for
workable standards and sound judicial and legisadministration:

The [majority-minority] rule draws clear lines foourts
and legislatures alike. The same cannot be $adess
exacting standard that would mandate crossoveiaisst
under § 2. Determining whether a § 2 claim woiddHi.e.
determining whether potential districts could fuontas
crossover districts — would place courts in theenable
position of predicting many political variables aythg
them to race-based assumptions. The judiciary avbel
directed to make predictions or adopt premisesdhan
experienced polling analysts and political expeaislid not
assess with certainty.

Id. at 17-18. The Supreme Court continued:
The majority-minority rule relies upon an objective
numerical test: Do minorities make up more than 50
percent of the voting-age population in the relévan
geographic area? That rule provides straightfadwar
guidance to courts and to those officials charged w
drawing district lines to comply with § 2. Wheae
election district could be drawn in which minonitgters
form a majority but such a district is not drawnwdere a
majority-minority district is cracked by assigniagme
voters elsewhere, then--assuming the o@iaglesfactors
are also satisfied--denial of the opportunity tecéla
candidate of choice is a present and discernibdamgr . . .

Id. at 18 (citations omitted).

The Supreme Court added that its “holding thatd®@s not require crossover
districts does not consider the permissibility wéts districts as a matter of legislative
choice or discretion.” The Court cautioned thatritling “should not be interpreted to
entrench majority-minority districts by statutorgremand, for that, too, could pose
constitutional concern§eeMiller v. Johnson515 U.S. 900 (1995F5haw | 509 U.S.
630. States that wish to draw crossover districdr@e to do so where no other

prohibition exists.” Strickland, supraat 23-24. But the ultimate holding of the Couwrt i

33

Case 1:'15-cv-00399-TDS-JEP Document 32-1 Filed 11/09/15 Paade 34 of 172



inescapable — when the State has a strong basisdence to have a reasonable fear of 8
2 liability, the State must be afforded the leew@gvail itself of the “bright line rule”
and create majority-minority districts, rather thr@oss-over districts, in those areas
where there is a sufficiently large and geograghjic@mpact minority population and
racial polarization exist.

Plaintiffs express grave concerns regarding théi@pblicy implications of a
bright-line 50% rule that they fear “balkanizes’aBk voters and white voters and
discourages cross-over coalitions among the rac€&ke Plaintiffs’ concerns parallel the
same concerns voiced by the dissenting justicéseiStricklandcase. Justice Souter,
writing for the dissenters, said that “the plusahtas eliminated the protection of § 2 for
the districts that best vindicate the goals ofS$kegte, and has done all it can to force the
States to perpetuate racially concentrated distribe quintessential manifestations of
race consciousness in American politicsStrickland 556 U.Sat 44 (Souter, J.,
dissenting). Justice Ginsberg, also dissentincgiactly summed up her views by
stating that: “The plurality’s interpretation o28of the Voting Rights Act of 1965 is
difficult to fathom and severely undermines thewgtds estimable aim. Today’s
decision returns the ball to Congress’ coutd” (Ginsberg, J., dissenting).

But even in these dissents, the position of thee@d Assembly in defending the
Enacted Plans is strengthened. Justice Sontkis dissent, predicted that based upon
the Stricklandplurality opinion:

A State like North Carolina faced with the plurgbt
opinion, whether it wants to comply with § 2 or gimto
avoid litigation, will, therefore, have no reasorcteate
crossover districts. Section 2 recognizes no feesuch

districts, from which it follows that they can rest be
required nor be created to help the State meebligation
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of equal electoral opportunity under 8 2. And if a
legislature were induced to draw a crossover disy the
plurality’s encouragement to create them volungaril . it
would open itself to attack by the plurality basgubn that
the pointed suggestion that a policy favoring cooss
districts runs counter t8haw The plurality has thus
boiled 8§ 2 down to one option: the best way toichgait
under 82, and the only way to comply with § 2,ys b
drawing district lines in a way that packs minowntters
into majority-minority districts, probably eradigaq
crossover districts in the process.

Id. at 43 (Souter, J., dissenting) (emphasis ada#d}ibns omitted). The undisputed
evidence establishes that the General Assembtyaifting the Enacted Plans, interpreted
the law of the land just as Justice Souter dich isieffort to avoid liability under 8§ 2 of
the VRA, the General Assembly eschewed crossoggiats and, applying the bright
line test endorsed by the N.C. Supreme Couender Countyand the U.S. Supreme
Court inStrickland opted for the safe-harbor from § 2 liability lngating majority-
minority districts with >50% TBVAP. In the comxteof narrow tailoring, the General
Assembly’s understanding of the law — as refleatetthe Enacted Plans it created --
cannot be considered unreasonable, and the tual isorequired to give leeway to the
General Assembly’s “reasonable efforts to avoidli@kdlity.” Vera 517 U.S. at 977.
As such, based upon the law and the undisputesl, faed allowing for the limited
degree of leeway that permits the General Assemobdercise political discretion in its
reasonable efforts to address compelling governmh@rterests, the trial court finds that
the General Assembly had a strong basis in evideEma®ncluding that it was
reasonably necessary to endeavor to create all #RActs within the Enacted Plans

with 50% TBVAP to protect the state from anticightability under § 2 of the VRA and
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to ensure preclearance under § 5 of the \\RAhe trial court further finds that,
notwithstanding the racial classification inherenthe creation of >50% TBVAP VRA
districts, the Enacted Plans substantially addtesghreat of anticipated § 2 liability and
challenges to preclearance under 8 5 of the VRAe trial court therefore concludes
that the creation of >50% TBVAP VRA districts hetGeneral Assembly in the
Enacted Plans is not inconsistent with the Gersaémbly’s obligation to narrowly

tailor the plans under strict scrutiny.

C. Did the General Assembly fail to narrowly tailor ¢hEnacted Plans by placing
the Voting Rights Act districts in geographic lo@ans where there is

insufficient evidence of a reasonable threat of 8i&bility?

As the trial court concluded above in § IV(C)(3)@t the time of the enactment
of the Enacted Plans, the General Assembly hadg®uidence in the legislative record
that each of th&inglesfactors was present in substantial portions of N@arolina and
that, based upon the totality of circumstancespnitgiminority voting districts were
required to remedy against vote dilution. Narravoting requires that, to the extent that
the General Assembly created VRA districts as gkits efforts to avoid § 2 liability, the
VRA districts be located only in those geographi&as where a remedy against vote-
dilution would be reasonably required. Plaistiéhallenge the geographic location of

some VRA districts in the Enacted Plan, arguing tfta defendants to justify any

22 \With respect to ensuring § 5 preclearance, Pftshtetained expert, Dr. Arrington, testified thahen
he consults on behalf of the USDOJ and draws iitise plans in their preclearance process, “[the
USDOQJ] ask me to draw it specifically at more tb@%o, and the reason for that is that that means’the
no question . . . so that eliminates one legal tipresibout satisfyingsinglesone, the firstGinglesprong.”
Arrington Dep. 191.

36

Case 1:'15-cv-00399-TDS-JEP Document 32-1 Filed 11/09/15 Paade 37 of 172



majority black district as being required by Sextity they must satisfy the third prong of
Ginglesby establishing that white voters in that districbt somewhere else or in the
state at large - vote ‘sufficiently as a bloc t@alele [them]...usually to defeat the
minority’s preferred candidate.Gingles 478 U.S. at 50-5Xkee alspShaw I| 517 U.S.

at 917 (“if a 8 2 violation is proved for a partiauarea,... [tjhe vote-dilution injuries
suffered by these persons are not remedied byimgemtsafe majority-black district
somewhere else in the State.”); Pl.’'s Mem. Suppid&@&umm. J. 77. To consider this
issue, the trial court must consider whether tlea affected by each VRA district
displays a sufficient degree of “racial polarizatito justify a narrowly tailored remedy
of a safe majority-black district at that location.

“Racial polarization” refers to the combined effe€the second and thil@ingles
factors, that is, political cohesion by the minpand white bloc voting by the white
majority. Old Person v. Cooney30 F.3d 1113, 1123Y{<Cir. 2000) (citingRuiz v. City
of Santa Maria 160 F.3d 543, 551 (1998) (citirigingles 478 U.S. at 56)). Polarized
voting occurs when minority and white communitiastdallots along racial or language
minority lines, voting in blocsTexas v. United State831 F. Supp. 2d 244 (D.D.C.
2011) (quoting H.R. Rep. No. 109-478, at 34 (200 expert relied upon by the
Plaintiffs, Dr. Ray Block, whose repdRacially Polarized Voting in 2006, 2008 and
2010 in North Carolina State Legislative Contests proffered to the General Assembly
at its public hearings prior to the enactment ef Emacted Plans, defines “racial
polarization” as:

The proportion of black voters who prefer a black
candidate is noticeably higher in an electoral esnas

compared to those of non blacks, and the propodion
black candidates who win elections is noticeabghbr in
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majority minority districts than in non majority nority

districts. ... Racially polarized voting canitdentified as

occurring when there is a consistent relationsleipvben

the race of a voter and the way in which she/heszot
Rucho Aff. Ex. 8, at 3 (Jan. 19, 2012) It is wmilited that racially polarized voting
continues to be a “pervasive pattern” of North aeopolitics. Arrington Dep. 93.

Using these definitions, the trial court has cadeld that the determination of

whether there is a “consistent relationship betwiberrace of a voter and the way in
which she/he votes” sufficient to “usually defead minority’s preferred candidate” in
each of the locations selected by the General Aseior the establishment of a VRA
district is an issue of fact that must be determhibg the trial court through an evaluation
of evidence, and not as a matter of law throughrsarng judgment. East Jefferson
Coalition for Leadership & Dev. v. Parish of Je§en926 F.2d 487, 491 {5Cir. 1991)
(“EachGinglesprecondition is an issue of fact. . . An ultimfteling of vote dilution is
a question of fact . . .”). To determine thistéed issue, the trial court received evidence
through witness testimony and designation of tikensat a bench trial conducted June
5-6, 2013, on the issue of:

Assuming application of a strict scrutiny standandl, in

considering whether the Enacted Plans were narrowly

tailored, was each challenged VRA district drawi iplace

where a remedy or potential remedy for raciallyapaked

voting was reasonable for purposes of preclearance

protection of the State from vote dilution claimslar the

Constitution or under § 2 of the VRA?
Order of the Trial Ct.May 13, 2013.

The Findings of Fact of the trial court on thisus are set out ikppendix A

attached hereto and incorporated by reference.
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Based upon the law and the facts as found byritdecourt, and allowing for the
limited degree of leeway that permits the Generdeinbly to exercise political
discretion in its reasonable efforts to addressplling governmental interests, the trial
court finds that the General Assembly had a stimasgs in evidence for concluding that
the each of the VRA districts in the Enacted Plaase placed in a location that was
reasonably necessary to protect the State fromipated liability under § 2 of the VRA
and ensuring preclearance under 8 5 of the VRHWe ffial court further finds that,
notwithstanding the racial classification inhergnthe creation and placement of VRA
districts, the Enacted Plans substantially addtesshreat of anticipated § 2 liability and
challenges to preclearance under 8 5 of the VRAe trial court therefore concludes
that the placement of the VRA Districts by the GahAssembly in the Enacted Plans is
not inconsistent with the General Assembly’s olilato narrowly tailor the plans

under strict scrutiny.

d. Did the General Assembly fail to narrowly tailor ¢hEnacted Plans by crafting
irregularly shaped and non-compact Voting Rights tAdistricts or by otherwise
disregarding traditional redistricting principlesuech as communities of interest
and precinct boundaries?

The Plaintiffs contend that VRA districts in thedeted Plans, even if justified by
the compelling governmental interests of avoidir®yI&bility or ensuring preclearance
under 8 5 of the VRA, are not narrowly tailored &iese they are drawn with a disregard
of traditional redistricting principles resulting lack of compactness, irregular shapes,

and too many split counties and split precincts.
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The Supreme Court has held that a “district draworder to satisfy § 2 must not
subordinate traditional districting principles e substantially more than is ‘reasonably
necessary’ to avoid § 2 liability.Vera 517 U.S. at 979. On the other hand, the same
Court said that narrow tailoring does not requidgsdrict have the “least possible amount
of irregularity in shape, making allowances foditnal districting criteria” because
that standard would be “impossibly stringenkd: at 977. *“Districts not drawn for
impermissible reasons or according to impermissilbiteria may take any shape, even a
bizarre one,” provided that the bizarre shapesatéattributable to race-based
districting unjustified by a compelling interestid. at 999 (Kennedy, J. concurring)n
sum, a VRA district that is based on a reasonatypact minority population, that also
takes into account traditional redistricting prples, “may pass strict scrutiny without
having to defeat rival compact districts designgglaintiffs’ experts in endless ‘beauty
contest.” Id. at 977. The General Assembly, even under sciettiny, must be
accorded a “limited degree of leeway” in tailoritgredistricting plan.ld.

Another three-judge panel, in considering this sdagal issue in Georgia, said
that:

We agree with the North Carolina court that therSope
Court will probably not adopt a definition of “naxw
tailoring” in the redistricting context that reges
consideration of whether the challenged plan desifiom
“traditional” notions of compactness, contiguitypda
respect for political subdivisions to a greaterréeghan is
necessary to accomplish the state's compellinggserp
Shaw v. Huntsupra, at 87. Such a standard would elevate
to constitutional status that which was intendely as a
barometer for determining whether a district adégjya
serves its constituents. Observance of those ivadit
principles is also difficult to judge at the exactilevel

required for a narrow tailoring determination, audh
judging would force the judiciary to meddle witlgiglative
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prerogatives to an undesirable degree. Nothingeker,
precludes the Court from considering traditionakmicting
principles as guideposts in a narrow tailoring gsial
while not required, they are potentially usefuligadors of
where the legislature could have done less violémtlee
electoral landscape.

Johnson v. Miller 864 F. Supp. at 1387.

The judicial determination of whether the degie®hich a redistricting plan
comports with “traditional notions of redistrictihguch as compactness, contiguity, and
respect for political subdivisions is a difficuttsk because of the subjective nature of
each of these concepts. There is no litmuddeshese concepts; for example,
“compactness” has been described as "such a hazyl-defined concept that it seems
impossible to apply it in any rigorous sense interatof law."Id. at 1388. See
also Karcher v. Daggetg62 U.S. 725, 756 (1983) (stating that compactness
requirements have been of limited use becausegfevdefinitions and imprecise
application). (See further, discussiafra in 8 VI regarding equal protection claims
associated with compactness and split precincts).

The trial court is cognizant of its duty, underanow tailoring analysis, to
examine the “fit” of a remedy against the “ends&twsure that the Enacted Plans are the
least restrictive means of advancing legitimateegomental interests. Boos v. Barry
485 U.S. 312, 329 (1988)yygant476 U.S. at 280 n.6. In so doing, the trial cagirt
obligated to consider whether lawful alternatived &ess restrictive means could have
been used, regardless of whether the General Asgeonisidered those alternatives.
Boos v. Barry485 U.S. at 329\Vygant 476 U.S. at 280 n.6But the obligation of the

trial court to consider all lawful alternatives rhbg harmonized with the Plaintiffs’

burden of persuasion; even with the heavy burdeaduction resting upon the General
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Assembly, the Plaintiffs have some obligation tospade the trial court that lawful
alternatives in fact exist that could be comparesame meaningful way to the Enacted
Plans and that, after such comparison, do “ledenee to the electoral landscape.”
Johnson v. Miller864 F. Supp. at 1387 n.40. The trial court canrbtast “every
conceivable race-neutral alternativEjsher v. Univ. of Texas, suprat slip op. p. 10, to
discern whether a hypothetical alternative plastsxihat better conforms with traditional
notions of redistricting, and the Plaintiffs haedéd to persuade the trial court that one
exists.

Plaintiffs’ arguments are not persuasive becauamiffs have not produced
alternative plans that are of value to the trialrtdor comparison in this narrow tailoring
analysis®> None of the alternative plans proposed or esetbby the Plaintiffs contain
VRA districts in rough proportion to the Black pdation in North Carolina. None of
the alternative plans seek to comply with the Gangssembly’s reasonable
interpretation ofStricklandby populating each VRA district with >50% TBVAP None
of the alternative plans comply with the N.C. SupeeCourt’'s mandate i&tephenson v.
Bartlettto “group[ ] the minimum number of whole, contiggocounties necessary to

comply with the at or within plus or minus five pent ‘one-person, one-vote’ standard.”

2370 the extent that the trial court's applicatiorstrict scrutiny of the Enacted Plans is too seintga
standard of review (sesupra8 I1V(B)) and if the trial court accepted as faag,the Supreme Court has
done previously done, and the Plaintiffs admitighldegree of correlation between black votes and
Democratic votes in North Carolin&€e Hunt v. Cromartj&26 U.S. 541, 549-50 (1999) [hereinafter
Cromatrtie [; Cromartie Il, 532 U.S. at 251, 257-58; Arrington Dep. 58-60ijs issue would be foreclosed
by the Supreme Court’s ruling @romatrtie Il, that held:
We can put the matter more generally as follows tase such as this one where
majority-minority districts (or the approximate @eplent) are at issue and where racial
identification correlates highly with political @ftion, the party attacking the
legislatively drawn boundaries must show at thetléizat the General Assembly could
have achieved its legitimate political objectiveslternative ways that are comparably
consistent with traditional districting principléBhat party must also show that those
districting alternatives would have brought abagh#icantly greater racial balance.
532 U.S. at 258.
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355 N.C. 354, 384 (2002) [hereinaftetephenson | (see § Vinfra, regarding the Whole
County Provisions). As such, the trial couteis to speculate that a redistricting plan
exists — one that protects the State from 8§ 2litgbensures 8 5 preclearance, and
accomplishes all of the legitimate legislative alijes of the General Assembly,
including political gain, protection of incumben@nd population equalization — yet
appears, on some subjective measure, to be mongpad” or less “irregular.”
Moreover, Plaintiffs’ retained expert, Dr. Arringtoseems to suggest that

traditional notions of redistricting have littlegmtical relevance, or little real benefit, in
considering whether legislative districts are natyctailored. He says, in deposition
testimony:

There is no evidence from political science rede#nat

the shape of the district makes any differencdlat a It

doesn't increase the extent to which voters know wh

they're voting for. It doesn’t affect the exteatwhich

candidates can campaign effectively. It doesn’t .

necessarily affect either the campaigning or thengo It

simply has no effect as such. Shape has littleotning to

do with that. That has to do with other things.dAso to

make the decision that a district is okay or nayo&n the

basis of shape is leading us in the wrong direction
Arrington Dep. 119. Likewise, regarding respectagnmunities of interest as a
traditional notion of redistricting, Dr. Arringtasays:

Anyone who wants districts drawn differently thaey

were or is advocating a particular set of distriis

undoubtedly argue, whether they have good reasdo sm

or not, that their districts define a communityirterest.

Because community of interest can mean almost arg/th

one chooses, it is rarely operationalized in aitasto

make it useful in either drawing or evaluating wicss.

Id. at 99-100. Simply put, the trial court is netguaded, and cannot itself discern, that

a lack of respect for traditional notions of redeting can be shown in the Enacted Plans,
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or even if present to some extent, is sufficierdaéeat the obligation of the General
Assembly to narrowly tailor the VRA districts.

As such, based upon the law and the undisputes, faictl allowing for the limited
degree of leeway that permits the General Assemolbdercise political discretion in its
reasonable efforts to address compelling governmh@rterests, the trial court finds that
the General Assembly had a strong basis in evideEma®ncluding that the VRA
districts in the Enacted Plans, as drawn, wereoreddy necessary to protect the State
from anticipated liability under 8§ 2 of the VRA amdsuring preclearance under 8§ 5 of
the VRA. The trial court further finds that, notistanding the racial classification
inherent in the VRA districts, as drawn, the Endd®ans substantially address the threat
of anticipated § 2 liability and challenges to peacance under 8 5 of the VRA. The
trial court therefore concludes that the VRA didsj as drawn in the Enacted Plans, are
sufficiently compact and regular, and are not irststent with the General Assembly’s

obligation to narrowly tailor the plans under dtscrutiny.

3. NC-NAACP Plaintiffs’ Equal Protection claim of dinmution of political

influence.

In Claims for Relief 9 through 11 of the NAACP Pitifs’ Amended Complaint,
the Plaintiffs allege that in voting districts aiiimg to those created in the Enacted Plans
as VRA Districts, Black voters suffer a diminutiohpolitical influence. The Plaintiffs
contend that by creating VRA districts with >50%VAP, Black voters were siphoned
from adjoining counties, thereby lessening thetali influence of the Black voters in
those adjoining counties. The NAACP Plaintiffsqtand this is a denial of equal

protection under the United States and North Caaadionstitutions.
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The trial court concludes that this claim is ngdorted by prevailing law. No
N.C. Supreme Court or United States Supreme Ceuaisidn has ever found a
legislative or congressional redistricting plan amstitutional because it deprived a group
of plaintiffs of political influence. Indeed, thénited States Supreme Court has warned
against the constitutional dangers underlying Rféghinfluence theories. ILULAC, the
Court rejected an argument that the 8§ 2 “effeast might be violated because of the
failure to create a minority “influence” districthe Court held that “if Section 2 were
interpreted to protect this kind of influence, bwd unnecessarily infuse race into
virtually every redistricting, raising serious ctihgional questions.LULAC, 548 U.S.
at 445-46 (citingseorgia v. Ashcroftc39 U.S. 461, 491 (2003) (Kennedy, J.,
concurring)). Recognizing a claim on behalf of Blaoters for influence or crossover
districts “would grant minority voters ‘a right fizeserve their strength for the purposes
of forging an advantageous political alliance,¥ight that is not available to any other
voters.Strickland 556 U.S. at 15 (citinglall v. Virginia, 385 F.3d 421, 431 (4@ir.
2004),cert. denied544 U.S. 961 (2005)). This argument also raikegjuestion of
whether such a claim would itself run afoul of #wal protection guarantees of the
Fourteenth Amendment and of the North Carolina Gmiti®n. Nothing in federal law
“grants special protection to a minority group'ght to form political coalitions.”
Strickland 556 U.S. at 15. Nor does federal law grant mtgayroups any right to the
maximum possible voting strengtid. at 15-16.

Thus, as a matter of law, the trial court concluthes the Plaintiffs’ claims of
denial of equal protection premised upon diminisinfidence of Black voters in districts

adjoining VRA districts must be denied.
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D. Did racial motives predominate in the creatiom the Non-Voting Rights Act
districts?

As discussed above by the trial court in 8 IV(Bdics scrutiny is only the
appropriate level of scrutiny for legislatively eted redistricting plans when Plaintiffs
establish that “all other legislative districtingnxiples were subordinated to race and
that race was the predominant factor motivatingeleslature’s redistricting decision.”
Vera,517 U.S. at 959. The districts must be unexpldaan grounds other than race,
and it must be established that the legislaturéecezd all traditional redistricting criteria
such as compactness, continuity, respect for palisubdivisions and incumbency
protection.ld. For the 26 VRA districts created in the three &ed Plans, the trial court
concluded, for the purposes of analysis, thattstaoutiny was appropriate because the
General Assembly’s predominant motive was to creatd of those VRA districts with
>50% TBVAP and to create a sufficient number of V&Aatricts to achieve “rough
proportionality.” However, four districts thatene not created by the General Assembly
as VRA districts were also challenged by the Piffsnas being the product of racial
gerrymander — the 2and 4" Congressional Districts, Senate District 32, andi$¢
District 54. As to each of these four distridts, strict scrutiny to apply the trial court
must make inquiry into whether race was the Gerfesaémbly’s predominant motive.

“The legislature's motivation is itself a factgglestion.” Hunt v. Cromartie 526
U.S. 541, 549 (U.S. 1999) [hereinaf@omartie | (citing Shaw 1| 517 U.S. at 905);
Miller v. Johnson515 U.S. at 910. As such, determination of ig8sie is not
appropriate for summary judgment, but instead meguthe consideration and weighing

of evidence by the trial court. To determine flastual issue, the trial court received
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evidence through witness testimony and designatidhe record at a bench trial
conducted June 5-6, 2013, on the issue of:
For six specific districts (Senate Districts 31 &2¢ House
Districts 51 and 54 and Congressional Districted 52 —
none of which is identified as a VRA district), viveas the
predominant factor in the drawing of those diss®f
Order of the Trial Ct.May 13, 2013.

The Findings of Fact of the trial court on thisus are set out idppendix B
attached hereto and incorporated by reference.

Based upon these findings of fact, the trial ceoricludes that the shape, location
and composition of the four non-VRA districts clealfjed by the Plaintiffs as racial
gerrymanders was dictated by a number of factong;twincluded a desire of the General
Assembly to avoid § 2 liability and to ensure peachnce under § 5 of the VRA, but also
included equally dominant legislative motivationscomply with the Whole County
Provision, to equalize population among the ditgrito protect incumbents, and to
satisfy the General Assembly’s desire to enacstadiing plans that were more
competitive for Republican candidates than the plased in past decades or any of the
alternative plans.

Based upon the foregoing, the trial court conclutiasthe appropriate standard
of review for the trial court’s consideration oktfour non-VRA districts is not strict
scrutiny, but instead the “rational relationshipView. Wilkins v. West264 Va. 447, 467

(2001). Under the rational relationship test,¢hallenged governmental action must be

upheld “if there is any reasonably conceivableestditfacts that could provide a rational

24 Although Senate District 31 and House Districivre not challenged by the Plaintiffs as racial
gerrymanders, they adjoin the non-VRA districtd thare challenged by the Plaintiffs, and hencettilaé
court received evidence on the General Assemblgtvation in creating these two districts as well.
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basis for the action."See generally, e.g. Doe v. Lower Merion Sch..Dg€5 F.3d 524,
544 (3d Cir. 2011). The trial court also cond@sdhat the General Assembly has
articulated a reasonably conceivable state of fatier than a racial motivation, that
provides a rational basis for creating the non-ViiR#ricts as drawn in the Enacted
Plans.

The trial court further concludes, based uporuthdisputed record® that in
North Carolina, racial identification correlateghiy with political affiliation.

Cromartie I, 532 U.S. at 242.The Plaintiffs have not proffered, as they mughis
instance]d. at 258, any alternative redistricting plans thatvglhat the General
Assembly could havmet its legitimate politicabbjectives in alternative ways that are
comparably consistent with traditional districtipgnciples, and that any such alternative
plan would have brought about significantly greassial balanced. (emphasis added).
The Plaintiffs have failed to meet their burdermpefsuasion that alternative plans could
achieve the same lawful objectives. Therefore Pdantiffs’ challenge to the non-VRA
districts must fail.

Thus, to summarize, in considering the over-arcissge of whether the
challenged districts are a racial gerrymander\ldate the equal protection clauses of
the United States Constitution or the North Camol@onstitution, the trial court has
reviewed each district created by the General AbbemFor those districts created as
VRA districts, the trial court has applied strictwiny, and has found as a matter of law
that a strong basis in evidence supported the emattof redistricting plans designed to
protect the State from § 2 liability and to enspireclearance under 8 5. Further, the trial

court has found, based upon a strong basis in es#d® the record, and according the

% Seefn. 23,supra
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General Assembly a limited degree of leeway, thatEnacted Plans are narrowly
tailored to meet these compelling governmentarasis. To the extent that the most
exacting level of review, strict scrutiny, is noamanted by the facts of this case, the trial
court concludes that under a lesser standard edfweguch as a rational relationship test,
the creation of the VRA districts as drawn was sufgal by a number of rational bases.
For those districts in the Enacted Plans that at&/RA districts, the trial court finds,
based upon the evidence before it, that race wathagredominant motive in the
creation of those districts and thus, under amaticelationship standard of review, the
trial court finds that the General Assembly hadtéonal basis for creating the non-VRA
districts as drawn. Therefore, the trial coumdades that the Plaintiffs’ equal

protection claims associated with racial gerrymaimgemust fail.

V. Do THE ENACTED SENATE AND HOUSE PLANS VIOLATE THE WHOLE COUNTY
PROVISIONS OF THE NORTH CAROLINA CONSTITUTION ? (Dickson amended

complaint, Claims 11-16; NAACP amended complaiair@s$ 4-5)

The Plaintiffs contend that the Enacted Senate-imdgse Plans violate the Whole
County Provisions (“WCP”) of the North Carolina Gtitution. The language of the
WCP is alluringly simple: Article 1l, 8 3(3) sinypsays “no county shall be divided in
the formation of a senate district, and ArticleSlI5(3) similarly says “no county shall be
divided in the formation of a representative dcitti However, because an inflexible
application of the plain language of the WCP woutidate federal law mandates that

pre-empt state law — notably the Voting Rights &atl the one-person, one-vote
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principle — the N.C. Supreme Court,Stephenson B55 N.C. 354harmonized the WCP
with controlling federal law so as “to give efféotthe intent of the framers of the
organic law and of the people adopting itd. at 370.

The undisputed evidence of record establisheghleateneral Assembly, in its
Enacted Senate and House Plans, endeavored t@“tgreuminimum number of counties
necessary to comply with the one person, one \atelard into clusters of counties.”
Pl.’s Mem. Supp. Partial Summ. J. 82. Threarfiffs, on the other hand, endorsed
and proposed alternative House and Senate plangi¢tded a fewer number of split
counties, and consequently more counties kept wkitde the Enacted Plans. However,
the Plaintiffs’ plans did not adhere strictly t@thubric of creating clusters with minimum
numbers of counties. Plaintiffs urge that thenbar of counties split ought to be the
standard by which compliance with the WCP is mesur

In Stephensoh the N.C. Supreme Court articulated the criteria thast be followed
by the General Assembly to give effect to the regraents of the WCP while reconciling
them with the requirements of superseding fedesal IThese criteria are set out by the
Supreme Court as a hierarchy of constitutionalsrtivat are to be followed in sequence
in the drafting of legislative districts. Specdlly, rules 3, 5, 6 and 7 are most relevant
to this issue, and they are as follows:

[3.] In counties having a census. ;.)c.quIation sudfitito support
the formation of one non-VRA legislative distrietlfng at or
within plus or minus five percent deviation fronetideal
population consistent with “one-person, one-voggjuirements,
the WCP requires that the physical boundaries pfsach non-

VRA legislative district not cross or traverse theerior
geographic line of any such county.
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[5.] In counties having a non-VRA population podiich
cannot support at least one legislative districrawithin plus or
minus five percent of the ideal population for giséative district
or, alternatively, counties having a non-VRA popigia pool
which, if divided into districts, would not complyith the at or
within plus or minus five percent “one-person, aa¢e” standard,
the requirements of the WCP are met by combiningrauping
the minimum number of whole, contiguous countiesssary to
comply with the at or within plus or minus five pemt “one-
person, one-vote” standardWithin such contiguous multi-county
groupings, compact districts shall be formed, cstesit with the at
or within plus or minus five percent standard, wenbsundary
lines do not cross or traverse the “exterior” laiehe multi-county
grouping, provided, however, that the resultin@iiitr county
lines created by any such groupings may be crassedversed in
the creation of districts within said multi-courggouping but only
to the extent necessary to comply with the at dhiwiplus or
minus five percent “one-person, one-vote” standard.

[6.] The intent underlying the WCP must be enforteethe
maximum extent possible; thumly the smallest number of
counties necessary to comply with the at or wighirs or minus
five percent “one-person, one-vote” standard shwedlcombined

[7.] Communities of interest should be considerethie
formation of compact and contiguous electoral ditstr

Stephenson v. Bartle857 N.C. 301, 305-07 (2003) [hereinafs&gephenson ]l See
further, Stephenson ht 383-84 (emphasis added).

The crux of the Plaintiffs’ argument is whethee WCP and th&tephensondnd

Il decisions require the division of the fewest caempossibl@r do they require that

counties be grouped into the smallest groupingsibles Plaintiffs urge that compliance

with the WCP is measured by the former, namelyntimaber of counties kept whole, and
not by the grouping of minimum number of whole, igmous counties necessary to

comply with the one person, one vote standard.
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The following table illustrates the county grougsncontained within the Enacted
Plan compared with all other alternative plans sstgd by the Plaintiffé

Table 3: Number of Counties in Groupings — Comparison of Ectad Plan with
Alternatives

Number of Countiesin | 1 | 5 |3\ 4|5|6|7|8|9|10|11]|20| 46| Total
Grouping
Enacted House Plan 1n5|4(2(2|0(0|0{1|0| O 1| Of 36
House Fair & Legal 119]6(4(3|1|12|(0{1|{0| 0| O] O] 36
LBC 10| 8 |4(5|6|2|0|0(0| 0| O] O| O| 35
SCSJ House 8§ 8 [B4(1|0({0|0|0OJO|O| O 1| 25
Enacted Senate Plan 1 (14|3(1({1(1|2|1{1|/0| 0| O 26
Senate Fair & Legal 1 113|7|1]2]|2]0]2]0| 0| O] Of 28
Possible Senate Districts 1 5 (8(4|1|2|1|1{0| 0| 0] O 24
SCSJ Senate 1 4 |2(3(2|1|1|110| 10| O 23

In examining the data ihable 3, comparison of the Enacted House Plan and thedHous
Fair & Legal Plan rows illustrates the differenagvieen the approaches advocated by
the Plaintiffs and General Assembly in the Ena&zths. Both the House Fair & Legal
Plan and the Enacted House Plan contain 11 oneycguoupings — namely counties
where the population is sufficient within one coutd permit one or more districts to be
drawn wholly within the county lines. The Enactéouse Plan contains 15 two-county
groupings, while the House Fair and Legal plan @mstonly 9 two-county groupings.
At issue is the mandate of the N.C. Supreme GoBtephenson bs set out

above in rule 5: “. .. the requirements of the WV&e met by combining or grouping the

minimum number of whole, contiguous counties neags® comply with the at or

% Direct comparison between the Enacted Plans artiafzhe alternative plans proposed or endorsed by
the Plaintiffs cannot be made because the altempatans diverge from the Enacted Plans in notticrga

as many VRA districts as were created by the Géressembly in the Enacted House and Senate Plans.
Seesupraat § IV(C)(2)(a). The trial court has concludidttthe creation of these VRA districts by the
General Assembly is consistent with narrow tailgniequirements. The Plaintiffs have proffered no
alternative plan that adopts the General AssemMiRé districts yet shows that greater compliancthwi
the WCP could have been achieved.
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within plus or minus five percent ‘one-person, avate’ standard.”Stephenson 1357
N.C. at 306. The undisputed evidences establistasrt seeking to comply with this
mandate, the drafters of the Enacted House and&plaas did the following, in
sequence: (1) drew the VRA districts; (2) frora temaining counties after the first
step, identified all counties whose population vdostipport one or more districts wholly
within the county lines; (3) from the remaining aties after the second step, identified
all possiblecontiguous two-county combinations whose combjpagllations would
support one or more districts wholly within the ters of the two-county groups; (4)
from the remaining counties after the third steentified all possibleontiguous three-
county combinations whose combined populations @gupport one or more districts
wholly within the borders of the three-county greu(b) and so on until all counties
were included. By combining counties into grobgsstarting first with two-county
groups, and combining all possiltleo-county groups, and then next considering three
county groups, and so on, the Enacted Plan draftetshe requirements of the WCP, as
articulated inStephensondndll, “ by combining or grouping the minimum number of
whole, contiguous counties necessary to comply thighplus or minus five percent ‘one-
person, one-vote’ standar®55 N.C. at 383-84; 357 N.C. at 306.

The drafters of the House Fair & Legal Plan, rathan creating as many two-
county groupings as possible, made only 9 two-cograupings (compared to 15 two
county groupings in the Enacted House Plan), whashlted in more three-county
groupings than the Enacted House Plan (6 comparé} tLikewise, in the Senate Fair
& Legal Plan, the drafters created an equal nurab&vo-county groups as the Enacted

Senate Plan, but failed to create as many thrertga@uoups as possible (3 compared to
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4 in the Enacted Senate Plan) which resulted ireatgr number of four-county groups in
the Senate Fair & Legal Plan (7 compared to 3enBhacted Senate Plan). The
Plaintiffs, in advocating for the Fair & Legal P&arand the grouping methodology
contained therein, argue that their methodologylted in fewer divided counties than
the Enacted Plans. Under the House Fair & Letzad,P14 counties are divided
compared to 49 in the Enacted House Plan; undese¢hate Fair & Legal Plan, 14
counties are divided compared to 19 under the Eddsenate Plan. Plaintiffs urge that
the intent of the WCP is best met by comparingiim@ber of counties kept whole in
competing plans.

The intent and interpretation of Rule 53iEphensonwas addressed in
Stephenson |where the defendants in that case, in conneutittimthe 2002 revised
redistricting plans, urged, like the Plaintiffstms case, that compliance with the WCP is
measured by the number of counties kept wholee NIC. Supreme Court rejected this
argument in the 2003 opinion Btephenson knd, after reiterating thgtephenson |
methodologyaffirmed the trial court’s findings that, among ethhings:

8. The General Assembly’s May 2002 Fewer Divided
Counties Senate and Sutton 5 House Plans fail to
comply with the requirement that in forming
districts, only the smallest number of counties
necessary to comply with the one-person, one-vote
requirement should be combined in forming multi-
county groupings.

9. The General Assembly’s failure to create the
maximum number of two-county groupings in the
May 2002 House Plan violat&ephenson |

Stephenson |I357 N.C. at 308. In affirming the trial courtetN.C. Supreme Court, in

Stephenson llyepeated the directive it gaveStephensonthat “we direct that any new
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redistricting plans . . . shall depart from stdompliance with the legal requirements set
forth herein only to the extent necessary to conmtiz federal law.”Stephenson |B57
N.C. at 309citing Stephenson B55 N.C.at 384).

As seen inmable 3above, each of the alternative House plans prapose
endorsed by the Plaintiffs, like the House Fair &gkl Plan discussed above, suffers
from the same defect describedStephenson Jlnamely each alternative plan fails to
create the maximum number of two-county groupin¢isdeed, the LBC and SCSJ
House alternative plans have fewer one-county gnggphan the Enacted House Plan,
which departs from strict compliance with anotBé&phensonrequirement that districts
not traverse county boundaries of a county thashésient population to support one or
more House districts solely within the county boamels Gtephenson IRule 3, above).
Likewise, as seen ihable 3above, each of the alternative Senate plans pedpms
endorsed by the Plaintiffs does not comport withgtrict requirements &tephenson |
The LBS and SCSJ alternative Senate plans faildate the maximum number of two-
county groups when compared to the Enacted Setete P

The divergence between the requirements oStephensondndIll methodology
employed by the General Assembly in crafting thadied Plans and the approach
Plaintiffs urge is further revealed by the affidsamd deposition testimony of Dr. David
Peterson, a statistician employed as an experesstby the Plaintiffs. Notably, Dr.
Peterson did naipine or suggest that the General Assembly’s gogir@upings in the
Enacted Plans did not conform to the methodologpgein the prevailing law of
Stephensondndll, but rather, he opined that he disagrestth the N.C. Supreme Court

on what the law ought to be. Dr. Peterson testiby affidavit, that:
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[T]o make maximum use of county boundaries in
constructing voting districts, and thereby minimgihe
need to split counties, one should focus on digdie
state into many county groups each having smallbaurs
of representatives rather than each having smaibeus of
counties. In particular, choosing county groupst foy
finding all possible single county groups, thenpalssible
two-county groups, and so forth, is unlikely todda the
most complete use of county boundaries, and thdesha
number of divided counties.

Fifth Aff. of Pls.” Statistical Expert, David W. Rason, PhD, { 3.
Later, in deposition testimony, Dr. Peterson coeckithat:

Q. In the third paragraph, the first sentence [lefteer marked
Deposition Exhibit 295], it says, "Second, it see¢mme
that to implement the 'Whole County Principle'toé North
Carolina Constitution, one has to proceed in a raann
different from that attributed tStephenson Il What did
you mean by that?

A. | don't know how | could express it more clearly

Q. All right. That's what | assumed. | assume thiatyour
belief that the court's processStephenson ldoes not
implement the Whole County Principle as well as you
believe your process does?

A. | think there's a better way of doing it, yes.
Q. So to the extent that this courtStephenson Mvas

implementing the Whole County Principle, you dissgr
with the way they chose to go about doing it?

A. | think they start off correctly. | think thesea better way of
following on to step 2.
Q. Which is where they go into maximizing twos dhckes,
et cetera?
A. Yes.
Id.
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Based upon the foregoing, and all matters of redbid trial court, being bound
by the precedent established by the N.C. Suprenuet @oStephensondndStephenson
II, concludes that as a matter of law the Enactedsel®an and the Enacted Senate Plan
conform to the WCP set out in Article 1, 8 3 artel 8f the North Carolina Constitution,
and that the Defendants are entitled to summarymught in their favor on these claims.
For the same reasons, the trial court further fthds the alternative plans proposed or
endorsed by the Plaintiffs, namely the House antteeFair & Legal Plans, the House
and Senate LBC Plans, and the SCSJ House and $aase each fail to comport with
the WCP of the North Carolina Constitution as thms®visions have been interpreted
and applied by the N.C. Supreme Court. The Ritsritave not met their burden of
persuasion that the General Assembly could havieasth greater compliance with the

requirements of the WCP than it did in the Enatkzohs.

VI. Do THE ENACTED PLANS VIOLATE THE EQUAL PROTECTION GUARANTEES OF
THE UNITED STATES OR NORTH CAROLINA CONSTITUTIONS BY DISREGARDING
TRADITIONAL REDISTRICTING PRINCIPLES BY FAILING TO BE SUFFICIENTLY
COMPACT OR BY EXCESSIVELY SPLITTING PRECINCTS? (Dickson amended

complaint, Claims 9-10; NAACP amended complainir@$a9-11)

A. Lack of Compactness and Irregular Shapes
The adherence to “traditional redistricting prineg” such as compactness,
regularity of shape, continuity, protecting comnties of interest and political

subdivisions, geographic barriers and protectiomaiimbents, is relevant in judicial
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scrutiny of redistricting plans on several levelsirst, as noted above, the lack of
adherence to traditional redistricting principlesia high degree of irregularity may
provide circumstantial evidence that racial consiiens have predominated in the
redistricting process. Second, “compactnesgdditional redistricting principle, takes
on special significance when considering whethesrapelling governmental interest
exists because, under tBanglesfactors discussed above, if an enacted VRA distic
not significantly compact, one might conclude theemce of the firgingles
requirement that a “minority group exists withire threa affected by the Enacted Plans,
and that this group is sufficiently large and gegdpically compact to constitute a
majority in a single-member districtfd. 478 U.S. at 50-51. Third, traditional
redistricting principles may be relevant when conmgpalternative plans under a narrow
tailoring analysis to determine whether an enaptad is the least restrictive alternative
to accomplish legitimate governmental objectivédourth, theStephensonandll
Courts each held in Rule 7 of their WCP hierardtat tcommunities of interest should
be considered in the formation of compact and gootis electoral districts.” 355 N.C.
at 383-84; 357 N.C. at 306. Fifth, lack of adheeeto traditional redistricting principles,
if applied disproportionately, could be viewed as@ation of Equal Protection
requirements of the state and federal constitutions

In the trial court’s consideration above of thedleof scrutiny?’ the compelling
governmental interest§,and narrow tailoring? some discussion can be found regarding
the analysis of traditional redistricting principleelevant to each of those topics. In this

section, the trial court considers in greater déta overall concepts of “compactness,”

2’ Seesupraat § IV(B).
% Seesupraat § IV(C)(1)(a).
? Seesupraat § IV(C)(2)(d).
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“irregularity” and splitting of precincts and thennsiders the Plaintiffs’ contentions that
the Enacted Plans, by not adhering to traditioedistricting principles, fail to conform
with the Stephensondndll mandates or violate equal protection requirements.
With respect to traditional redistricting principlehe Supreme Court has said

that:

[w]e believe that reapportionment is one area ifctvh

appearances do matter. A reapportionment plan that

includes in one district individuals who belonghe same

race, but who are otherwise widely separated by

geographical and political boundaries, and who heaye

little in common with one another but the colottloéir

skin, bears an uncomfortable resemblance to pallitic

apartheid. It reinforces the perception that mesbéthe

same racial group -- regardless of their age, ddthrca

economic status, or the community in which theg kv

think alike, share the same political interestsl il

prefer the same candidates at the polls. We hjweted

such perceptions elsewhere as impermissible racial
stereotypes.

Shaw | 509 U.S. at 647. But, tighaw ICourt hastened to explain, that although
“appearances do matter”:

[w]e emphasize that these criteria are importabhbeoause

they are constitutionally required — they are nbut

because they are objective factors that may serdefeat a

claim that a district has been gerrymandered oialrkices.
Id. (citations omitted.). Indeed, the Supreme €bas said that “districts not drawn for
impermissible reasons or according to impermissitteria may take any shape, even a
bizarre one.'Vera 517 U.S. at 999 (Kennedy, J., concurring). theowords, lack of
adherence to traditional redistricting principlsselevant because (1) it is circumstantial

evidence of an improper racial motive and (2) district is drawn for impermissible

reasons, the disregard for traditional redistrgefpminciples is part of the harm suffered
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by the citizens within an improper districkee, Johnson v. MilleB64 F. Supp. at 1370.
However, the failure to adhere to traditional r&@ssing principles, standing alone, is not
a sufficient basis for a federal constitutionalltdrege to legislative redistricting.
The N.C. Supreme Court, in its hierarchy of rdlasmonizing the WCP with
federal law, directs that “communities of intergisbuld be considered in the formation of
compact and contiguous electoral districtsStephenson B55 N.C. at 384. But, read in
context, this rule does not elevate compactnessamniiguity to an independent
constitutional requirement under the North Carofdmstitution. Rather, the Court
explains:
We observe that the State Constitution’s limitadiopon
redistricting and apportionment uphold what thetEkhi
States Supreme Court has termed “traditional distg
principles.” These principles include such fastas
compactness, contiguity, and respect for political
subdivisions. The United States Supreme Court has
“emphasized that these criteria are important eotibse
they are constitutionally required — they are nbut
because they are objective factors that may serdefeat a
claim that a district has been gerrymandered oialrac
lines.”

Id. at 371 (emphasis omitted).

TheStephenson Wecision of the N.C. Supreme Court is also instveabn this
issue. In that case, the Court found the 2003ligtve redistricting plans to be in
violation of the WCP. Among the other findingstioé trial court that were adopted by
the N.C. Supreme Court was a finding that:

The 2002 House and Senate plans enacted by theabene
Assembly contain districts that are not sufficigrdbmpact
to meet the requirements of the equal protectians# in
that the requirements of keeping local governmental

subdivisions or geographically based communities of
interest were not consistently applied throughbat t
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General Assembly’s plan producing districts whickreva

crazy quilt of districts unrelated to a legitimate

governmental purpose.
357 N.C. at 308. Reading this in accord with$tephensoh Court’s instruction that
traditional redistricting principles are “not comstionally required,” this trial court
concludes that under North Carolina law, legisktihstricts that comply with the WCP,
and are not otherwise based upon impermissibleriajtcannot fail constitutional
scrutiny merely because they are bizarrely shapadtsufficiently compact. However,
when the WCP is violated, because one of its pap@sto embody traditional
redistricting principles, the harm suffered by diezens of affected counties and districts
include those ills associated with bizarre shapesdivided communities of interest.
Because, irstephenson |the requirements of the WCP were not complieth arid
districts were not compact, some citizens of N@#nolina were disproportionately
burdened by a “crazy quilt of noncompact district357 N.C. at 308. However, nothing
in Stephenson Buggests that, standing alone, without a WCP twolathe failure to
achieve compliance with traditional redistrictingeria would be sufficient to defeat a
legislatively enacted redistricting plan. As suotly stated in Justice Parker’s dissent in
Stephenson I

[D]ecisions as to communities of interest and corchpess

are best left to the collective wisdom of the Gaher

Assembly as the voice of the people and shouldaot

overturned unless the decisions are “clearly ewaag

arbitrary, or wholly unwarranted.”
Stephenson |IB357 N.C. at 315 (Parker, J., dissenting) (citetiomitted) (Justice Parker

urged, in her dissent, that the challenged legigatlans complied with the WCP and

were therefore lawful).
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B. Absence of a Judicially Manageable Standard for Me&ing Compliance, or

Lack Thereof, with Traditional Redistricting Pringles

To the extent that lack of adherence to tradifioedistricting principles could be
viewed as an independent basis for a constituticmalenge to legislatively enacted
redistricting plans, the trial court finds no umifdy adopted judicial standard by which
to measure compliance. The absence of suctat@sinvites arbitrary and
inconsistent outcomes of the court that must bedado particularly when examining
challenges to legislatively enacted redistrictiteng where the trial court is instructed to
respect the inherently political nature of the sédlting process.

The absence of judicially manageable standartieisesult of the amorphous and
subjective nature of traditional redistricting miples. For example, the notion of
“compactness,” which generally refers to the shafeedistrict, both in terms of the
breadth of a district’'s geographic “dispersion” dhd irregularity of its “perimeter See,
Fairfax Dep. 23has been described as "such a hazy and ill-detiordept that it seems
impossible to apply it in any rigorous sense interatof law."Johnson v. Miller864 F.
Supp. at 1388See als&archer v. Daggett462 U.S. 725, 756 (198383tating that
compactness requirements have been of limited eisguse of vague definitions and
imprecise application). The trial court is unawaf@nyNorth Carolina or United States
Supreme Court opinion that has defined these tamdsestablished a standard by which
a legislature could determine whether a districhports thereto.

Plaintiffs’ expert, Dr. Arrington, testified thathen he consults with the United
States Department of Justice on redistricting mattee uses what he calls an “inter-

ocular test” to determine if a district is compamEsumably meaning that if the district is
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so irregular that it “hits him between the eyeghitist not survive strict scrutiny.
Arrington Dep. 202. Such a subjective test of caatipess or irregularity is particularly
unsuitable for judicial review of redistricting plstin North Carolina because, among
other reasons, were this trial court to declaré ahzertain district was unlawful for lack
of compactness or regularity, the law obligatesttia court to further find with
specificity all facts supporting that declaratipihstate separately and with specificity the
court's conclusions of law on that declaration, gihd trial court] shall, with specific
reference to those findings of fact and conclusmiaw, identify every defect found by
the court.” N.C. Gen. Stat. § 120-2.3. A triaud’s finding of fact or conclusion of law
that a district “appears to be excessively irregulauld, in this court’s view, be
insufficient to comply with the requirement of N.Gen. Stat. §120-2.3.

Still, Plaintiffs argue that the N.C. Supreme @suholding inStephenson I
requires this trial court to compare alternativanglto see if more compact alternatives

are available. The subjective nature of this taskustrated by the following examples.

Example 1:
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Example 2:

In each of these examples, the district on thededtHouse District in the Enacted Plan
(Districts 31 (Durham County) and 107 (MecklenbGaunty), respectively). The
districts on the right are corresponding alterratistricts proposed by the Plaintiffs in
the House Fair & Legal Plan. The Plaintiffs comt¢hat House Districts 31 and 107 in
the Enacted Plan are each “non-compact and iri@tioshaped.” Conversely, the
Plaintiffs suggest that their alternative Distri8isand 107 are sufficiently compact and
rationally shaped.

In both of these examples, the trial court is Uaab discern any meaningful
difference in the compactness and regularity of®hacted Plan’s districts versus the
Plaintiffs’ proposed alternative districts. Wehe trial court inclined to find either of
these enacted districts invalid on the groundsttiet were insufficiently compact or
irrationally shaped, the trial court believes ittlbe unable to articulate any
meaningful facts or conclusion of law in supporsath a holding other than a subjective
preference.

The subjective task of determining whether a dists not compact enough or too
irregular is made more complicated by the wideetsrof court precedent on this topic.

Consider, for example the following two districts:
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Example 3:

The district on the left is House District 52 asgwsed a decade ago. In looking

at this district, one might concluded, accordinght® “inter-ocular” test, that it appears
“tidy” and compact. However, this district wageeed by theStephenson Hrial court,

whose decision was affirmed by the N.C. SupremeiCas having a “substantial failure

in compactness.”See, Stephenson 857 N.C. 301, 309-313 (because it “is shaped like

a ‘C’ rather than being compact, and leaves outthmty seat.”).

The district on the right is North Carolina’s™ €ongressional District, a district
perhaps most frequently associated with the laggres understanding of
“gerrymandering.®® However, when the f2Congressional District faced a legal
challenge in the Supreme Court@nomartie I, 532 U.S. 234, even though the Court
had previously labeled it as a “bizarre configunati with a “snakelike’ shape and
continues to track Interstate-85Cromartie | 526 U.S. at 544, n.3, the district’s

irregular shape and lack of compactness did na,raatter of law, render the district

30 As a rough measure of District 12’s universal niety as a non-compact district, the Wikipediacheti
on the term “gerrymandering” has an image of th@72@ersion of the 12Congressional District as its
very first image under “examples of gerrymandensttidts.” GerrymanderingWikipedia.com,
http://en.wikipedia.org/wiki/Gerrymandering (lasbdified June 30, 2013).
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unconstitutional or unlawful. This same distheis persisted as a template for all
iterations of the 12 Congressional District that have followed in taubsequent
decennial redistricting efforts and persists evethe Enacted Congressional Plans under
consideration today.

To be sure, there are several districts in the tedaelan that are “ugly” and that
would appear to most to be bizarrely shaped, iteggand non-compact. For example,
House District 7 in the Enacted Plan is one thatccbe described as such. And,
indeed, while the alternative House District 7 mregd in the House Fair & Legal plan is
not itself a model of compactness or regularitpaihetheless could be perhaps described

as “prettier.”

Example 4:

But, in the absence of a judicially consistenticatable or manageable standard for
viewing a district and declaring it sufficientlyg@ar, compact or “pretty,” the trial court
cannot find that any district, simply on this grdwedone, can be declared to be in

violation of law or unconstitutional.
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