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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
ALABAMA LEGISLATIVE
BLACK CAUCUS, et al.

)
)
)
Plaintiffs
)
v.
)
)
THE STATE OF ALABAMA, et al.
)
)
Defendants
)
____________________________________ )
)
DEMETRIUS NEWTON, et al.
)
)
Plaintiffs
)
)
vs.
)
)
STATE OF ALABAMA, et al.
)
)
Defendants
)

2:12-CV-00691-WKW-MHT-WHP
(Three Judge Court)

2:12-CV-01081-WKW-MHT-WHP
(Three Judge Court)

NEWTON PLAINTIFFS’ RESPONSE TO DEFENDANTS’ SUGGESTION
OF DEATH AND MOTION FOR APPROPRIATE RELIEF
COMES NOW, the Newton Plaintiffs, and hereby respectfully file this Response to
Defendants’ Suggestion of Death and Motion for Appropriate Relief:
1.

On September 18, 2013, Defendants notified the Court of the passing of Plaintiff

Demetrius Newton on or about September 11, 2013. Newton Plaintiffs sadly admit this information
is accurate. As a vehicle for doing so, Defendants filed the aforementioned Suggestion of Death.
2.

In addition to the Suggestion of Death, Defendants attempt to seek additional relief

in the form of a dismissal of Newton’s claims pursuant to Federal Rule of Civil Procedure (FRCP)
25.
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3.

FRCP 25(a)(1) provides the following:
If a party dies and the claim is not extinguished, the court may order
substitution of the proper party. A motion for substitution may be
made by any party or by the decedent's successor or representative. If
the motion is not made within 90 days after service of a statement
noting the death, the action by or against the decedent must be
dismissed.

4.

According to FRCP 25, grounds for dismissal only exist when a motion to substitute

has “not been made within 90 days after service of a statement noting the death....”
5.

Consequently, a dismissal under FRCP 25 is improper; at this stage, Defendants have

simply notified to Court, through a Suggestion of Death, of the passing of Plaintiff Newton. The
Newton Plaintiffs have ninety (90) days from the Suggestion of Death1 to file a Motion for
Substitution, if the Newton Plaintiffs do in fact decide that a substitution is necessary.
6.

Nevertheless, as grounds for seeking their “dismissal,” Defendants argue that

Newton’s death extinguishes his claim because he was not deposed and he did not testify at trial.
Despite this vague assertion, Defendants provide no legal support for their position, and the Newton
Plaintiffs believe that none exists. Evidence, in the form of various witnesses and hundreds of pages
of exhibits, was presented at trial that clearly supported Newton’s claims. There is simply no
requirement that Newton himself testify in order prove his claim.
7.

By way of analogy, imagine a scenario where a plaintiff citizen tax-payer filed a

lawsuit challenging the constitutionality of a tax scheme that was passed by the legislature, but had
yet to be implemented. The case proceeds to trial. The plaintiff citizen tax-payer does not testify,
but the attorneys representing the plaintiff citizen tax-payer still submit evidence establishing that

1

In addition to the filing of a Suggestion of Death, FRCP 25(c) requires Defendants to comply with FRCP
4 and 5 and provide service to the appropriate parties and nonparties of the Suggestion of Death. At this juncture,
Newton Plaintiffs are unsure if Defendants have complied with this provision. If not, the ninety (90) day time frame
for filing a Motion for Substitution would not begin until FRCP(c) has been met.
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the tax scheme is unconstitutional. After the trial, but before the court has rendered a decision, the
citizen tax-payer dies. Is the citizen tax-payer’s claim now extinguished? Of course not. The
evidence presented on his behalf does not simply evaporate because of his death. Further, the
attorneys representing the plaintiff citizen tax-payer have the ability to substitute a similarly-situated
plaintiff who is also affected by the unconstitutional tax scheme.
8.

Similarly, imagine a scenario where a plaintiff is severely injured in a car accident.

Soon after the accident, a lawsuit is filed on his behalf against the driver of the other vehicle.
Unfortunately, weeks after the lawsuit is filed, the plaintiff falls into a coma. Is the plaintiff out of
luck because he can no longer be deposed or testify at trial? Of course not. The plaintiff, through
his counsel, can still present evidence through witnesses (i.e. individuals at the scene, police officers,
doctors, accident reconstruction experts, etc.) and exhibits (i.e police reports, medical records, expert
reports, etc.) to prove his claims. There is absolutely no requirement that a Plaintiff must be deposed
or testify at trial in order to prove his claims.
9.

Lastly, Defendants contend that the Newton Plaintiffs should not be permitted to

substitute because Defendants will be prejudiced because Defendants were unable to depose or
cross-examine Newton previously, and would also have no opportunity to depose or cross-examine
any substitute. The Newton Plaintiffs do not understand this contention. Trial on this matter
concluded in August 2013. At that time, Newton was still alive. All of Newton’s claims were
presented to the court and supported by evidence. Defendants’ inability to depose or cross-examine
a substitute, after the conclusion of trial, does not prejudice the Defendant in any manner.
WHEREFORE, PREMISES CONSIDERED, the Newton Plaintiffs respectfully request
that this Court DENY any request for relief sought by Defendants through its filing of the Suggestion
of Death and any arguments for dismissal pursuant to FRCP 25. Further, Newton Plaintiffs request
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leave to substitute, within ninety (90) days, a similarly situated citizen, if the Court deems it
necessary for standing purposes.
Respectfully submitted this the 25th day of September, 2013.

/s/James H. Anderson
JAMES H. ANDERSON [ANDE4440]
WILLIAM F. PATTY [PATTW4197]
JESSE K. ANDERSON [ANDEJ8821]
BRANNAN W. REAVES [ASB-7602-B41R]
JACKSON, ANDERSON & PATTY, P.C.
P.O. Box 1988
Montgomery, AL 36102
(334) 834-5311 (334) 834-5362 (fax)
bpatty@jaandp.com; janderson@jaandp.com
Jkanderson@jaandp.com;breaves@jaandp.com

WALTER S. TURNER [ABA 6307R49W]
PO Box 6142
Montgomery, AL 36106
334-264-1616; wsthayer@juno.com
JOHN K. TANNER [DC BAR # 318873]
3743 Military Road, NW
Washington, DC 20015
202-503-7696; john.k.tanner@gmail.com
Appearing Pro Hac Vice
JOE M. REED [ABA 7499-D59J]
Joe M. Reed & Associates, LLC
524 S Union St.
Montgomery, AL 36104-4626
T(334) 834-2000; F (334) 834-2088
joe@joereedlaw.com

Case 2:12-cv-00691-WKW-MHT-WHP Document 199 Filed 09/25/13 Page 5 of 6

CERTIFICATE OF SERVICE
I hereby certify that on September 25, 2013, I electronically filed the foregoing document
using the Court’s CM/ECF system which will send electronic notification of such filing to all
registered parties:
Luther Strange, Attorney General of Alabama
By: John J. Park, Jr.
Deputy Attorney General
Strickland, Brockington Lewis LLP
Midtown Proscenium Suite 2200
1170 Peachtree Street NE
Atlanta, GA 30309
Telephone: 678.347.2200 / Facsimile: 678.347.2210
E-mail: jjp@sbllaw.net
James W. Davis
Misty S. Fairbanks Messick
Office of the Attorney General
State of Alabama
P.O. Box 300152
Montgomery, Alabama 36130-0152
Telephone: 334-242-7300/ Facsimile: 334-353-8440
jimdavis@ago.state.al.us / mmessick@ago.state.al.us
Edward Still
130 Wildwood Parkway
STE 108 PMB 304
Birmingham, AL 35209
205-320-2882; fax 205-320-2882
still@votelaw.com
James U. Blacksher
P.O. Box 636
Birmingham AL 35201
205-591-7238; Fax: 866-845-4395
E-mail: jblacksher@ns.sympatico.ca
U.W. Clemon
WHITE ARNOLD & DOWD P.C.
2025 Third Avenue North, Suite 500
Birmingham, AL 35203
Phone: (205)-323-1888; Fax: (205)-323-8907
uwclemon@waadlaw.com

Case 2:12-cv-00691-WKW-MHT-WHP Document 199 Filed 09/25/13 Page 6 of 6

Jordan Dorman Walker, Jr.
Balch & Bingham, LLP
P.O. Box 78
Montgomery, AL. 36101-0078
Phone: (334) 834-6500; Fax: (334) 269-3115
Email: dwalker@balch.com

/s/James H. Anderson
JAMES H. ANDERSON

