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MUNGER CHADWICK, P.L.C.
National Bank Plaza

333 North Wilmot, Suite 300
Tucson, Arizona 85711

Telephone: (520) 721- 1900
Facsimile: (520) 747-1550
Attorneys@mungerchadwick.com

REG'D OSBORN MALEDON PA.
MUNGER CHADWICK, P.L.C.
Northern Trust Bank Tower AUG 09
2398 East Camelback Road, Suite 240 2013

Phoenix, Arizona 85016
Telep hone: 602) 358-7348
Facs1mlle (602) 441-2779

John F. Munger / Adriane J. Parsons / Robert J. Metli
Arizona State Bar Nos. 003735/ 025100/ 018509
JFMunger@MungerChadwick.com
AJParsons@MungerChadwick.com
RIMethi@MungerChadwick.com

Attorneys for Arizona Independent
Redistricting Commissioner Richard
Stertz, in his official capacity

IN THE SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
Vince Leach, et al., Case No. CV2012-007344
Plaintiffs, |
. COMMISSIONER STERTZ’S
V. OPPOSITION TO COMMISSION’S
' MOTION FOR JUDGMENT ON THE
PLEADINGS

Arizona Independent Redistricting
Commission, et al.,

Defendants.
(Assigned to the Hon. Mark H. Brain)

Defendant Arizona Independent Redistricting Commissioner Richard Stertz (“Mr.
Stertz”) hereby opposes the Motion for Judgment on the Pleadings filed by Mr. Stertz’s
co-Defendant, the Arizona Independent Redistricting Commission (“the Commission”),

on June 5, 2013 for the reason that the Commission’s counsel do not represent Mr. Stertz
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for the purposes of the motion, and Mr. Stertz is entitled to, and wishes to, remain a party
to this lawsuit.

On or about April 3, 2013, Mr. Stertz advised the Commission in writing that the
Commission’s counsel (the law firms of Osborne Maledon P.A. and Ballard Spahr L.L.P.)
did not represent him and were not authorized to file any documents, motions or pleadings
on his behalf in any case. See letter dated April 3, 2013, attached hereto marked Exhibit
A. This was based on the fact that the Commission’s counsel do not represent Mr.
Stertz’s interests whatsoever, culminating in the Commission’s counsel ultimately calling
Mr. Stertz as a hostile witness in the related federal case of Harris v. AIRC in March 2013.
See excerpt of transcript of trial in Harris v. AIRC on March 25, 2013, p. 203:18-20,
attached hereto marked Exhibit B.

On or about April 10, 2013, undersigned counsel, on behalf of Mr. Stertz, re-
iterated Mr. Stertz’s position by advising the Commission’s counsel directly in writing
that they had a conflict of interests if they continued to attempt to represent Mr. Stertz and
that they did not have the authority to represent or speak for Mr. Stertz in any matter, nor
did they have the authority to negotiate or postulate any position on Mr. Stertz’s behalf.
See letter dated April 10, 2013, attached hereto marked Exhibit C.

In response to the above two letters, on April 15, 2013, the Commission’s counsel
wrote to undersigned counsel, disputing that they had an “ethical conflict” but
nevertheless undertaking to “ensure that the court is aware of the dispute [relating to the
Commission’s counsel’s ethical conflict] if there are any filings before the matter is
resolved.” See letter dated April 15, 2013, attached hereto marked Exhibit D.

On July 24, 2013, undersigned counsel filed a Notice of Appearance on behalf of
Mr. Stertz.

However, contrary to Mr. Stertz express instructions, and contrary to their
undertaking to advise the Court that Mr. Stertz disputed that fact that they represent his
interests, and contrary to the Commission’s appointment of Mr. Stertz’s separate counsel,
counsel for the Commission filed their Motion for Judgment on the Pleadings, expressly
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asserting to the Court that they acted on behalf of Mr. Stertz (and the other individual
commissioners), in which they requested that the individual commissioners be dismissed
from this lawsuit. See Motion for Judgment on the Pleadings (“Motion”), p. 1:25-26.

First, Mr. Stertz hereby notifies the Court that counsel for the Commission do not
represent him on this issue and that the Motion was not brought on his behalf. Thus, any
relief which the Court may or may not grant should not affect Mr. Stertz.

Second, Mr. Stertz opposes the Motion because he wishes to remain a party to the
lawsuit. Mr. Stertz will likely take independent positions on many of the various issues
that will inevitably arise in this case, just has he did in the prior related federal case of
Harris v. AIRC. For example, if Plaintiffs bring a motion to void the existing redistricting
maps and/or to create new redistricting maps, Mr. Stertz will likely support such a motion,
whereas the Commission and some of his fellow commissioners will likely oppose such a
motion.

Mr. Stertz believes that the only reason that counsel for the Commission brought
the Motion was in an effort to prevent Mr. Stertz from taking positions independent of the
Commission, and to prevent his full participation in the discovery process. This is exactly
what happened in the related federal case of Harris v. AIRC. By removing the individual
commissioners from that lawsuit (to which the plaintiffs in that case consented), counsel
for the Commission as well as counsel for other commissioners were able to exclude, or at
least dramatically hinder, Mr. Stertz’s ability to take independent positions and to provide
information that he believed was relevant and necessary to a full and fair adjudication on
the merits of the case.

One example of a point of departure (but not the only such point) between and
among Mr. Stertz, the Commission, and three of his co-Defendant fellow commissioners,
has been on the issue of the legislative privilege. The Commission and three fellow
commissioners invoked the legislative privilege in the Harris case, and will likely invoke
it in this case. This means that they will refuse to answer many of Plaintiffs’ discovery
requests directed at them. On the contrary, Mr. Stertz (and fellow commissioner Scott
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Freeman) made the decision to waive the legislative privilege and to testify to the
proceedings that led to the creation of the 2012 redistricting maps. Mr. Stertz will also
waive the legislative privilege in this lawsuit. This means that Mr. Stertz will answer
discovery requests as fully as he is permitted to do. This clearly produces dramatically
divergent responses to discovery requests and deposition responses between the individual
commissioners. This is just one example of the independent and divergent positions Mr.
Stertz will take as a party to this lawsuit,

Whether or not his fellow individual commissioners want to participate in or
oppose motions, positions and discovery requests brought by Plaintiffs, Mr. Stertz wants
to, has every right to, and is only able to as a party.

Finally, Mr. Stertz joins in the Plaintiffs’ Response in Opposition to IRC
Defendants’ Motion for Judgment on the Pleadings filed on July 1, 2013.

DATED this 8" day of August, 2013.

MUNGER CHADWICK P.L.C.

/s/ Adriane J. Parsons
John F. Munger
Adriane J. Parsons
Robert J. Metli

Attorneys for Commissioner Richard Stertz

ORIGINAL of the foregoing e-filed and a
COPY e-delivered this 8™ day of August, 2013, to:

Honorable Mark H. Brain
Maricopa County Superior Court
East Court Building-413

101 West Jefferson

Phoenix, Arizona 85003

COPY of the foregoing mailed this
9™ day of August, 2013, to:
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Lisa T. Hauser

Gammage and Burnham, P.L.L.C.
Two North Central Avenue, 15% Floor
Phoenix, AZ 85004

Attorneys for Plaintiffs

Michael T. Liburdi

Snell and Wilmer, L.L.P.
One Arizona Center

400 East Van Buren
Phoenix, AZ 85004
Attorneys for Plaintiffs

Mary R. O’Grady

Osborn Maledon, P.A.

2929 North Central Avenue, Ste. 2100

Phoenix, AZ 85012

Attorney for Defendant Arizona Independent Redistricting Commission

Joseph A. Kanefield

Ballard Spahr, L.L.P.

1 East Washington Street, Ste. 2300

Phoenix, AZ 85004

Attorney for Defendant Arizona Independent Redistricting Commission

Michele L. Forney

Arizona Attorney General’s Office
1275 West Washington

Phoenix, AZ 85007

Attorney for Defendant Ken Bennett

/s/ L. Matlack
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Richard Stertz

April 3rd, 2013

Ray Bladine, Executive Director

ARIZONA INDEPENDENT REDISTRICTING COMMISSION
1100 West Washington Street

Phoenix, Arizona 85007

Ref: Leach v, AIRC/Documents

Dear Ray,

T am i
in my d=

ting to assert my rignt to separate legal counssl, &t slats cipense, for all purpooes
=fense of the L2700 case brought egzinst me in Marioopa Suparior Court

As has hocomz readily apparent during the tria! of the Hamis case in federal coutt, the
Comimiszion's current attomeys do not represant my interests whatsozver, a fact that was
confirmed by the Commissionz attorneys cross-examining g as @ nostile witness, AL this
pairit, It is impossible for them to maintain the fsgads that my personal interesis, as a
gitting Commissioner who Is a patty to & lawsuit, are adeguately representad by them, and
thzt they have no conflict of Interast in cantinuing to attempt £o do so.

T tharefors vish to make it Clgar that the Commission’s current aticmeys do not represant
v, and they may net file anything on my bzhalf in the Leao? @se.

T am further writing to damand
Munger Chadwiick PLC, that tha s
separetely from the Commission.

at you immeadiately notify ma and my current atio
2 witl retain tham to represzent me in the Lagoh matt

i believe that an Anzwer haz alrcady beon filed on my behzif, Given that the deadlin
ticking by whan I am antitled to file an amandad Aaswer (v hlch Is, I Detieva, this Frldd‘;,
Aorit 8), please can you instruct the Comenission’s curvent attornzys to se1d to Munger
Cradwick immediately a copy of eveiy plaading or motion that all partias have filed to date,

I also re-iterate my requaest for documents last subimted te you in a lether dated February
11, 2013. Irrespactive of tha fedaral cowt’s ruling denying me my Motion to Compet fiied in
the Harriz case (for which no ressons have yet bean aiven), T am stilt entitled to copiss of
a't documants in the p:m:ssian of the Commissicn and it current attornays reiating to the
ractistiicting process of which: T wes an integral pait




Page Twe
tatter tp AIRC
Aprit 3rd, 20172

This right exists indepandent of the litigation, and the Commission’s attorneys have a duty
te provide the documents to me as ong of their clients.

If they fzil to provide these docurnents immediately, 1 wili take appropriate acton.

Since all of the above matters arz of tha utrnost urgency and T must also request your
immediate response,

Thank you Ray and as always the best to you and the rest of the stzff at the AIRC.

Sincarely,

Y
"

# "’?)
¢

E:-'/“-{ f-_;:‘;_ay'( ,’"":;i

Commissicner Richard Stertz

Arizunz Independent Redistricting Cominission

oot Mary O'Grady and Joe Kanehaeld
John Munger
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URITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Wesley W. Harris, quallfied
elector of the State of Arizona,
et al.,

Flaintiffsa,

e, CV-12-CUBSA-ROE-TIVIH -RRT
Arizona Indepondent Redistricting
Commissior, et al.,

thoeniy, Arizona
March 25, 2013
£:322 a.n
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CV-12-00894-ROS~LiVW~RRC, MARCH 25, 2013 -~ P.M.

Y. Because of that, I'm geing te ask vou guestioas that vou
¢an answer with a y2s or no., Do you undsrstand?

L., Tes.

Q. IT you feel vou can't falrly answer it yes or no, just tell

4. I shall.

Q. Mr. Stertz, you are a pusinessman. Trus?

@. You have started your own businzssss?

M2, CARYEIME:  Jast 2 minuate, Your Honer. To the
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MR, CRMPBELL: Well, ne gertasinly has presente

CHIEY JUDUE ZILVER:r f3 1% gyour position he's an
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April 10,2013 By ernail

Joe Kanpefield

Bailard Spalir LLP

1 E. Washington Street, Suitg 2300
Plioenix. A7 85004
kincficldj@bullard:paliz.con

Marv O Grady

Oshorn Malodon ny PAL

2929 North Ceateal Avenne, Suite 2100
Phcenis, Arizona 830122793

magrady eoomlaw.coi

Dear Joz and Mary.

e Len |l v, ARG UV 2D 2007544

a

i Has come W ol

cation that your Orms have filed grocess §i the Ve Lase
purperting to reprosent ouy elient, Conmissioner Rick Stertz.

Piease pote that, (o o letter dated April A, 2003, Mr Stertr expressly itstructsd the
Commission that youwr firms do not represent Gis interests in defense of the twa canes brought
against ki, As became very apparent sl the Hearris tial, in \\hw!‘ vou called My, Stetz s 6
hestile witness, you did not represent his inferests in that case, and you carnol represent his
interests inthis case, Yeu have a contiict of interest if you attampt Lo cu.*:;"f” representing bim.
Mr, Steinz thereiore specifieally instructed tie t:'t'sn-.ml,:ﬁ!.r.)n thar vou, 25 the Coramission’s
aprnevs, miay kot file aayikine on i behelf,

We are seriung to yon to confiern that neither of your firms bas authorioy to repessent or
peak for Mr. Stzrtz in any misiter, acd i pc::w alae in the shove eaze. Wor do you have the
avthority W postulate vr negotivie any position on Me. Stentz’s beluif




Kindly forward to us or to Mr. Stertz direetly copics of all pleadings, motions, asd other
piowvess filed to date in the above cuse

Pleass also send to us a complete copy of youy client files relating te Me, Sieriz, as your
former client.

Regards,

MIUNGLER CHADWICK, PLC

/s! Adriane Parsons

Adriane J. Parsons
For the Firm

Ce Ray Biadine. Executive Director of the AIRC - RBladined@szredistricting.ors
Liss Hevser. Attorney tor the Plaintiffs - Thauserizgblav.com
Mike Liburdi, Attarmey for the Plaietifis

swlevecom
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Ballard Spahr

Anril 15,2013

The Honnrable Rick Stertz

Arizona Indepanden: Redisiricting Commissian
{1060 W, Washington Strect

Phirenix, Arizons 85017

Ret  Lesedy AIRC, No, V2012007344
Dear Commissionsr Stertr

[ am writing In respomse o your letter dated 1‘!_3"1 3. 23, Jekn Munger's letter dated
April 10, 2013, and owr follow up email communicetions with Mr, Musger.  in those
comnunications, vou requesied that Ballard Spahr and Oshomn Maledon withdraw as your
counszl in the sbave cose o the eatent that you L:l‘ ¢ been pared 65 a defendmn i your officia]
capacity.

Ballerd &

I3

pahr represents the Commission as 2 public entity.  We alen represent the
mdividual f_'"01~n-.-i-'-;>*-‘iu-‘;(-'-‘-:' in the r-';rd’nﬂ Ii‘t'-'_.*-'tion hesanse 'if-u:}_." ware pamned solely in thety
otficial capacities as muﬂ er way of pleading an dut on against” the Commixsion. Eramely v
Crecthtam. 473 TS 133, 165 {1%5‘ (citadion ombtted ). An officis] capaciiy sul tis(‘ Terent f.m.,.
personzl capacity suit, I" he rovmer aftampts o z-::i.t‘ﬂ't::: oovernmant entity by naing the officer o
a detendant, whereas the latier “seckds] to impoze Endivicf ual lHability upon a goveramen: sfiicer
for zetions taken under color ol state ko Hufor v, Melo, 502 U8, 21 25 (1991 ).

As was tue in Maords the representation in Leadh concerns the decisions of the

Cognmission 22 a bady, and the reliel addresses only the Comamnission's responzibilities as a body,

Although numing the Commissivacrs s defendaats bn thelr official -:.';-ap.‘;‘:iti,::i Wwas not necessary

for the relief t}*ut Plaintifiz seek, Fiaintifts chose (o name the Cammissioners as defeadani in

addition to the Commission. Therefore, we have appeared as counsal for the Commiszion and the

Commissioners in their official capacitics and discussed this issue with Commdssion at its last
mesting.

Lwen though Ballard Spatie reprecenss the Connmisajon
{ -‘1"ci:-! capacities, this does not ereate a naditional “join: representati
nart has explicitly b

held that ws long as the public entity has “recelv

and the Combissionas in their
" siteation, The Supreme
ed notice and an opporiunin

[WENT IT3FNT 5



I'he Honorahle Bick Swere
2013

\fﬂ‘l: 15, 2}

Pegel

to respond . . . & judgment against a public szrvent *in his ofticial capacity” imposes liabilitv on
the entity that he represents,” and not on the official.  Brandon v. Holt, 469 UK, 464, 471-72
{1985).

Your April 3, 2013 letter domands “separate legal counsel, at state expense, for all
purposes in {[your] defense of the Legoh case brought againsi [you! in Maricopa Superior Court.™
As explained above, this lavsuit names vou solely in your official capacity for the purposz of
challenging the congressiomal map that the Commission enacted,  Sce Second Amended
Complaint © 12, The lawsuit secks no relief against you, end you have no personal stake in the
outcotne of the litipation.  See Bendoer v, Williamsport Aveq Sch. Dise., 475 U.S. 524, 543-14
{1984) (school bourd member susd in his eificial capacity had no personal stake in the outeome of
the litigation and thersfore had no standing te file a notice of appeal). Your letter expresses
concern that your “personal interests” are not represented by Baliard Spahr and Oshorn Maledon,
but, as described above, the rols of counssl for the Commission and the Commissioners in their
official capacitics in this lawsuit i3 o defend the Comumission’s decisions and not the personal
interests of any individual Comdssioner,

| upderstand that you did not vote for ihe congrzssionsl imap and may agree with the
Plaintiffs on some o all of their allegations. Your persona! feelings about the lwwsait and the
Commis=iun’s decisions, however, do not create @ vonflict of intevest that requires separate
comnszl throngheut the Ltizetion.

Although we believe there s no ethical eonfiier for the ressons stared sbove, we will
discuss the issues raised in your correspondenee with the Commissiop ai its next mecing. We
will slzo ensure that the court is awaie of the dispute i€ there are any filings bafore the matter is
resolved.  In addition, if we do withdraw o5 you have regirestad, we do not believe that vou ore
entitled o veceive separaic counsel st stale expensg to repressnd you in vour official capaciiy in
this lawsuit. The Conunission’s fuading s provided o defend this lawseit, and it nesd not end
should not provide zeparate counsel 8t date expense to ech ladhidus! Conunissioner named
solely in his or her official capacity. We will address this funding az well as vour request for
decasnents ail the next Comission maosting.

-+

¢

ter, 23 you kuow, the Commisston has provided separate legal counsel for
sdvizing each Commissioner rezarding whether fo waive iz or ho
legislative privilege, which s gn individoal deeision for cach Commissionzr, YVour counse! with
respact to this limited advice, and this work ip Leaca, will be subject to the budget limitations
daveloped in conperation with the Commission’s Executive Dirsctar,

0 & refated mat
the limited purpose of




The Honorehle Rick Steriz
April 13, 2913
Pag,t 3

If" vou have any questions or concems, please feel tres to reach me at my email address or
telephone number provided shove.

Sincerely,

Tnsent: A. Kanefield

JAR:TS

eo ¥oha F. Munger
Ray Bladine
Kriszisa Guniez
Moarv B, O’ Grady

Fese Harora
Landa Mehoity



