































































































Connerly, 92 Cal. App. 4th at 45 (citing Croson, 488 U.S. at 493-94); see
Shaw, 509 U.S. at 657 (“Racial classifications of any sort pose the risk of
lasting harm to our society.”). The risk that the racial classifications in
Section 8252(g) will pose lasting harm to California society is real, given that
its use of race has no termination date. Connerly’s Opening Brf. at 26-27.
I
IF THE COURT DECLINES TO
DECIDE THE MERITS OF CONNERLY’S
EQUAL PROTECTION CLAIM, CONNERLY
SHOULD BE ALLOWED TO AMEND

Connerly set forth with particularity facts in the Complaint giving rise
to an Equal Protection Clause cause of action. Connerly’s Opening Brf. at 35-
36. Respondents fail to address Connerly’s arguments that the facts in the
Complaint support such a cause of action in their Opposition Briefs. Instead,
they argue that Connerly should not be granted leave to amend his Complaint
because facial challenges may be more difficult to prove than as-applied
challenges. See State’s Opp. at 13 (discussing plaintiff’s burden for proving
a facial challenge); State Auditor’s Opp. at 22 (same). The fact that a facial
challenge may be difficult to prove on the merits has nothing to do with the
burden for establishing that the trial court abused its discretion when it denied
leave to amend the Complaint.

The California Supreme Court holds that when a demurrer is sustained

without leave to amend, appellate courts only determine whether there is a
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“reasonable possibility” that the defect can be cured by amendment. If
amendment is “possible,” the trial court has abused its discretion and its ruling
isreversed. Blankv. Kirwan,39 Cal. 3d 311, 318 (1985). Appellate courts are
not limited to plaintiffs’ theory of recovery in testing the sufficiency of their
complaint against a demurrer, but instead must determine if the factual
allegations of the complaint are adequate to state a cause of action under any
legal theory. 1d.; Quelimane Co., Inc. v. Stewart Title Guar. Co., 19 Cal. 4th
26, 38 (1998). Connerly’s burden is to establish that there is a reasonable
possibility that the Complaint can be amended to cure its defects. Careau &
Co., 222 Cal. App. 3d at 1386.

In general, great liberality should be exercised in permitting the plaintiff
to amend the complaint. See Code of Civ. Proc. § 452 (“In the construction of
a pleading, for the purpose of determining its effect, its allegations must be
liberally construed, with a view to substantial justice between the parties.”).
Thus, it is an abuse of discretion to sustain a demurrer without leave to amend
if there is a reasonable possibility that the defect can be cured by amendment.
California War Veterans for Justice v. Hayden, 176 Cal. App. 3d 982, 985
(1986).

The trial court abused its discretion in denying Connerly leave to amend
the Complaint. J.A. 195 (court concluding Complaint cannot be amended to
state a cause of action). The State misleads the Court by claiming that a trial

court does not abuse its discretion when it denies leave to amend simply
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because it believed that plaintiffs did not wish to change theories. State’s Opp.
at 11. This argument conflicts with Code of Civ. Proc. § 472¢(a), which states
that, the question of an abuse of discretion is open on appeal when a court
sustains a demurrer without leave to amend. This is true even if plaintiffs did
not request to amend the complaint. /d. The appellate court “decide[s]
whether there is a reasonable possibility that the defect can be cured by
amendment: ifit can be, the trial court has abused its discretion.” Camsi IV v.
Hunter Tech. Corp., 230 Cal. App. 3d 1525, 1538-39 (1991).

The State’s reliance on Camsi IV 1s misplaced. State’s Opp.at 11. In
Camsi 1V, the plaintiff alleged causes of action based on negligence and strict
liability, but not nuisance or continuing trespass. 230 Cal. App. 3d at 1541.
The trial court sustained defendant’s demurrer to the second amended
complaint without leave to amend. Id. at 1529. On appeal during oral
argument, the court of appeal specifically asked plaintiff’s counsel if he
wanted to amend his complaint, but he declined. See id. at 1539 (“In the
course of oral argument we also asked counsel whether CAMSI IV had
intended to plead a theory of nuisance . . . ; counsel indicated that CAMSI IV
had not pursued and would not pursue a nuisance theory.”). It was only in a
petition for rehearing to the court of appeal that plaintiff’s counsel sought
leave to amend the complaint to add new theories. /d. at 1541 (“By petition
for rehearing CAMSI IV asserts for the first time that the trial court abused its

discretion by failing to grant it leave to amend to plead theories of continuing
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nuisance and continuing trespass . . . .”). Naturally, the court of appeal
rejected this request. In contrast, Connerly has been clear that he does seek
leave to amend his complaint should this Court decide not to rule on his equal
protection argument. Connerly’s Opening Brf. at 33-34.

The State Auditor goes further by asking this Court to ignore 53 years
of case law and return to an arcane rule of pleadings that was overruled in
Austin v. Mass. Bonding & Ins. Co., 56 Cal. 2d 596, 600-01 (1961). Relying
on Taliaferrov. Indus. Indem. Co., 131 Cal. App. 2d 120, 123 (1955), the State
Auditor urges this Court to adopt an abandoned practice which forbade
plaintiffs from amending complaints to add new causes of action. State
Auditor’s Opp. at 21. As the California Supreme Court explained in Austin,
“[s]ome early cases held that an amendment stating any new cause of action
could not relate back and that a plaintiff could not amend so as to change the
legal theory of his action.” Austin, 56 Cal. 2d at 600. But under the modern
rule of pleading, an added cause of action is not regarded as “different” where
the amendment does “not essentially change the factual situation upon which
recovery was predicated.” /d. at 601; see 5 Witkin, Cal. Proc. (5th ed. 2008)
Plead, § 1235, at 672-75 (discussing evolution of the modern approach to fact
pleading). Under the modern rule, “it is the sameness of the facts rather than
the rights or obligations arising from those facts that is determinative.”
Lamont v. Wolfe, 142 Cal. App. 3d 375, 378 (1983). Connerly demonstrated

in his Opening Brief that the same facts and allegations giving rise to a
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violation of Article I, Section 31, of the California Constitution also support
a Federal Equal Protection Clause cause of action. Connerly’s Opening Brf.
at 35-36.

If Respondents’ view became law, and plaintiffs must prove there is a
substantial likelihood of success on the merits of the case in order to survive
a demurrer, then few complaints could ever be amended. That is why courts
construe a challenged complaint liberally, giving it a reasonable interpretation,
reading it as a whole, and viewing its parts in context. Blank, 39 Cal. 3d
at 318. Respondents’ proposed harsh standard sharply conflicts with the
“flexible approach” taken by courts in examining the facts alleged in a
complaint to determine if a demurrer should be sustained, Quelimane Co., 19
Cal. 4th at 39.

Accordingly, in the event this Court declines to resolve the
constitutionality of Section 8252(g), Connerly’s request for leave to amend his
Complaint to allege a Federal Equal Protection Clause cause of action should
be granted.

CONCLUSION

Based on the foregoing, and the arguments made in Appellants’
Opening Brief, Appellants respectfully ask this Court to find, as a matter of
law, that Government Code Section 8252(g) is not narrowly tailored to further
any compelling state interest, and that the State’s requirement that

commissioners be chosen in consideration of their race, ethnicity, and sex
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violates the Equal Protection Clause of the Fourteenth Amendment. In the
alternative, Appellants respectfully request this Court find that the trial court
abused its discretion in sustaining the States’ demurrers without leave to
amend, and allow Appellants to amend the Complaint to allege a cause of
action under the Federal Equal Protection Clause.
DATED: January 7, 2014.
Respectfully submitted,
MERIEM L. HUBBARD

RALPH W. KASARDA
JOSHUA P. THOMPSON

By@w\m.dm\

V' RALPH W. KASARDA

Attorneys for Plaintiffs and Appellants
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DECLARATION OF SERVICE
I, Barbara A. Siebert, declare as follows:
I am a resident of the State of California, residing or employed in
Sacramento, California. I am over the age of 18 years and am not a party to
the above-entitled action. My business address is 930 G Street, Sacramento,

California 95814.

On January 7, 2014, true copies of APPELLANTS’ REPLY BRIEF

were placed in envelopes addressed to:

KARI KROGSENG

Office of the Attorney General

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Counsel for Defendants State of California
and the Citizens Redistricting Commission

MARGARET CAREW TOLEDO
Toledo Don LLP

3001 Douglas Boulevard, Suite 340
Roseville, CA 95661-3853

STEVEN BENITO RUSSO

California State Auditor’s Office

621 Capitol Mall, Suite 1200
Sacramento, CA 95814

Counsel for Defendant Elaine M. Howle,
State Auditor of California

COURT CLERK

Sacramento County Superior Court
Gordon D. Schaber Courthouse
720 Ninth Street

Sacramento, CA 95814

e



which envelopes, with postage thereon fully prepaid, were then sealed and
deposited in a mailbox regularly maintained by the United States Postal
Service in Sacramento, California.

On January 7, 2014, a true copy of APPELLANTS’ REPLY BRIEF
was sent electronically to:

COURT CLERK
Supreme Court of California
350 McAllister Street
San Francisco, CA 94102-4797
I declare under penalty of perjury that the foregoing is true and correct
and that this declaration was executed this 7th day of January, 2013, at

Sacramento, California.

BARBARA A. SIEBERT
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