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INTRODUCTION
This case is a heavyweight bout between the country’s two major political
parties. The Democratic Plaintiffs1 contend that the Republican-led Legislature ran
afoul of Florida’s Redistricting Amendments in drawing political boundaries for
federal and state elections. The Legislature disagrees. The Non-Parties – Pat
Bainter, Matt Mitchell, Michael Sheehan, and Data Targeting, Inc. – are caught in
the crossfire. In a nutshell, the Plaintiffs contend that the Legislature conspired
with the Non-Parties, among others, to subvert Florida’s recently adopted
Redistricting Amendments. Not so.
The Non-Parties are simply political consultants. They align themselves
with the Republican Party and conservative causes. This does not mean, however,
that the Non-Parties conspired to violate the law as Plaintiffs suggest. The NonParties have disclosed all documents that detail communications with the
Legislature, individual legislators, and legislative staff. In other words, the Non1

National Democratic interests continue to fund the Plaintiffs’ participation in this
case, including the Democratic Congressional Campaign Committee, which has
been deposed under subpoena by the Florida Legislature. (App. A at 11, 17-18,
24) (collecting citations). “Plaintiffs” refers collectively to two groups of plaintiffs
in the underlying case. The first is the League of Women Voters of Florida,
Common Cause, Robert Allen Schaeffer, Brenda Ann Holt, Roland SanchezMedina, Jr., and John Steele Olmstead. The second is a comprised of Rene Romo,
Benjamin Weaver, William Everett Warinner, Jessica Barrett, June Keener,
Richard Quinn Boylan, and Bonita Agan. The National Council of La Raza, which
had been aligned with the first group, voluntarily dismissed its claims against all
Defendants on May 14, 2013.
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Parties have disclosed all information that goes to the issue of legislative intent –
the central issue in this case. There remains no justification for the Circuit Court to
allow the Plaintiffs to dig deeper into the Non-Parties’ private dealings and
deliberation where it is irrelevant to the issue of legislative intent, and where it
would chill the Non-Parties’ fundamental First Amendment right to organize,
discuss, advocate for, or otherwise petition their government together with the
people who share their ideas.
Yet the Circuit Court’s May 2, 2014 and May 15, 2014 Orders require the
Non-Parties to disclose the very type of information that would chill their
fundamental First Amendment rights. These Orders require the Non-Parties to
disclose 538 pages that contain the names, contact information, and internal
deliberations of the Non-Parties, their employees, clients, and other like-minded
individuals regarding the redistricting process. The Circuit Court required this
despite the fact that: (1) the Plaintiffs have themselves argued that such
information is wholly irrelevant to the issues in the underlying case, (2) the NonParties have already disclosed all 112 pages of documents related to their
communications with the individual legislators and legislative staff, (3) the NonParties offered to allow the use of these 538 pages of documents in a sealed
proceeding, and (4) the Circuit Court failed to offer any indicia of applying the
type of “close scrutiny” and balancing test necessary for the First Amendment’s
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associational privilege. The Circuit Court thus erred as a matter of law in entering
the May 2, 2014 and May 15, 2014 Orders.
Furthermore, the complete disregard for trade secret protections provides a
separate reason for setting aside the Circuit Court’s Orders. Florida law provides
specific procedural safeguards to protect trade secret information. The Circuit
Court’s Orders ignore them all.

There was no trade secret determination,

seemingly no in camera review for trade secret protections, and no evidentiary
hearing regarding trade secrets. Florida law requires more before the Circuit Court
may deprive the Non-Parties of their sensitive, business-specific, and privileged
information.
STATEMENT OF THE CASE AND FACTS
Issues on Appeal
There are two narrow issues now before the Court. The first is whether the
Circuit Court erred as a matter of law by failing to follow the process for balancing
the need and method for disclosing information to which the associational privilege
applies, i.e., whether the Circuit Court erred by failing to apply the First
Amendment’s balancing test.2 The second is whether the Circuit Court erred as a

2

To be clear, the issue of whether the associational privilege applies to the NonParties is not before the Court. That issue was the subject of the Circuit Court’s
March 20, 2014 Order, and is not on appeal at this time. (App. B).
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matter of law by failing to follow the process for reviewing and disclosing trade
secret information.
Nature of the Case
Section 16 of Article III to the Florida Constitution empowers the Florida
Legislature to draw political boundaries for state and federal elections in the
second year after each decennial census. Added to the Florida Constitution after
the 2010 election, Sections 20 and 21 of Article III – the Redistricting
Amendments – limit the Legislature’s ability to draw districts “with the intent to
favor or disfavor a political party or an incumbent,” and “with the intent or result
of” diminishing the ability of “racial or language minorities” to “elect
representatives of their choice.”
In 2012, as required by the Florida Constitution, the Legislature enacted its
redistricting plans. 3

The Legislature based its decisions regarding district

3

On February 10, 2012, the Attorney General petitioned the Florida Supreme
Court to determine the validity of Florida House and Senate districts enacted in
Senate Joint Resolution 1176. The Florida Supreme Court's March 9 Opinion
determined that the House plan was valid, but that 8 of 40 Senate districts were not
valid. After the Legislature revised the Senate plan during an extraordinary
apportionment session, the Attorney General petitioned the Florida Supreme Court
to determine the validity of the revised districts in Senate Joint Resolution 2-B.
The Florida Supreme Court's April 27 Opinion determined that the revised Senate
plan was valid. Congressional and House redistricting plans were submitted to the
U.S. Department of Justice for preclearance on March 13, and the revised Senate
plan was submitted on March 30. The Department of Justice's April 30 letter stated
no objection to the new maps. The Florida Senate, Legal Submissions,
http://www.flsenate.gov/Session/Redistricting/Legal (last visited May 19, 2014).
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boundaries on an “open, interactive, and inclusive redistricting process,” noting
specifically that:
Citizens had free and easy access to the same
redistricting data and applications used by legislators and
staff. Nearly 5,000 Floridians attended and more than
1,600 provided testimony at 26 public hearings in
communities around the state. Thousands more sent
comments and feedback via letters, email, voicemail, and
social media. At every committee meeting time was
reserved for members of the public, representatives of
public interest groups, or civil rights advocates to present
their ideas. More than 175 publicly submitted
redistricting plans were received by the legislature.
Together with all the citizen comments, those plans
provided a voluminous collection of specific suggestions
and redistricting scenarios for the Legislature to
consider.
The
Florida
Senate,
About
Redistricting,
http://www.flsenate.gov/
Session/Redistricting/About (last visited Feb. 28, 2013) (emphasis added).
The Non-Parties participated in the redistricting process through public
meetings and a public website where any citizen could comment on Florida’s
redistricting process. Like almost every member of the public participating in the
process, the Non-Parties did so with an eye towards best positioning their ideas,
their clients, their prospective clients, and others who might share their vision of
government. And, as is their inalienable First Amendment right, the Non-Parties
coordinated with others – the grass roots network Non-Parties’ organized to further
shared ideas and participate in the public process of petitioning their government.
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The Plaintiffs thereafter sued the Florida Legislature, arguing that the 2012
redistricting plan violated the recently adopted Redistricting Amendments.
Discovery of the legislative parties has been extensive.

In fact, the Florida

Supreme Court recently became the first court to create an exception to the
legislative privilege by allowing extensive depositions of individual legislators and
staff in an attempt to discern legislative intent. League of Women Voters of Fla. v.
Fla. House of Reps., 132 So. 3d 135 (Fla. 2013).
The Plaintiffs also sought discovery from very select political consultants,
and other organizations affiliated with the Republican Party or conservative ideas.
The Non-Parties were caught in this dragnet.
Relevant Proceedings Below
Pat Bainter, one of the Non-Parties, received a subpoena duces tecum in both
proceedings below seeking, among other documents, “[a]ny communication with
any person about”: (1) Congressional or Senate redistricting in Florida in 2012;
and (2) Congressional or Senate redistricting maps (whole or partial, completed or
draft) that were submitted to or discussed with any legislator, legislative staff
members or any legislative committee, or were submitted to or discussed with any
person with the intent that the person would convey information to any legislators,
staff member or committee. (App. C at 4)(emphasis added).
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Mr. Bainter participated in a deposition and produced a set of documents
considered responsive on November 14, 2012. (App. D). During his deposition,
Mr. Bainter testified that he had “no idea” regarding who drew the maps or any
other information regarding what the Florida Legislature relied upon in drawing
the maps. (App. D at 53-54). Following the deposition, in November 2012, the
Plaintiffs issued identical subpoenas duces tecum to two additional Data Targeting
employees, Matt Mitchell and Michael Sheehan, and to the records custodian for
the company. (App. E.) The November 2012 subpoenas sought the same records
under similarly broad parameters.
On December 4, 2012, Petitioners sought relief in the Circuit Court through
a Motion to Quash, asserting that the subpoenas were unreasonable, oppressive,
and amounted to a fishing expedition for information that was irrelevant to the
issue of legislative intent before the Circuit Court.
On January 30, 2013, the Circuit Court denied the Motions to Quash but,
among other things, limited the initial scope of production to communications with
members and staff of the Florida Legislature and with “other relevant specific
persons” the Circuit Court required the Plaintiffs to identify. On February 26,
2013, the Non-Parties disclosed all 112 pages of documents related to their
communications with individual legislators or legislative staff.
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The Plaintiffs nevertheless continued to pursue discovery of documents
beyond communication with legislators or staff. This second category of nonlegislative communications has been the focus of the dispute now before this
Court, implicating the Non-Parties’ fundamental First Amendment rights and trade
secrets concerns. (App. F).
On June 7, 2013, as a courtesy to the Circuit Court and the parties, the NonParties also filed an amended privilege log, even though they have no obligation to
do so because of their non-party status. Westco, Inc. v. Scott Lewis’ Gardening &
Trimming, Inc., 26 So.3d 620 (Fla. 4th DCA 2010). In the privileged log, the NonParties asserted their associational privilege and trade secrets, providing additional
information to the extent reasonable without revealing certain identities and
information that would infringe on the highly confidential nature of the privileges
asserted.
The Circuit Court thereafter appointed Justice Major Harding as Special
Master to assess the Non-Parties’ claims. The Non-Parties, in turn, provided
extensive written submissions to Justice Harding regarding the associational
privilege and trade secrets issues together with confidential copies of all 1833
pages of pertinent documents, and an affidavit from Mr. Bainter on behalf of the
Non-Parties. (App. G). Justice Harding considered written arguments by the
parties on the issues, reviewed the documents in camera, held an evidentiary
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hearing where he heard from Mr. Bainter, and heard legal argument from the
Plaintiffs and Non-Parties regarding the issues. The Special Master concluded in
his September 14, 2013 report to the Circuit Court (1) that the associational
privilege applies to the Non-Parties, (2) that the privilege protects all 1833 pages
under the balancing test required by the First Amendment, and (3) that he did not
need to reach the trade secrets issue because the associational privilege protects all
the documents. (App. H at 5-6.) Plaintiffs thereafter filed exceptions to the report.
At the exceptions hearing, the Circuit Court considered legal arguments on
the Special Master’s recommendation. The hearing focused primarily on whether
the Non-Parties established a prima facie case for the associational privilege to
apply. The Circuit Court neither invited nor heard legal or factual argument
regarding whether the privilege, once applicable, should yield for any particular
documents based on the First Amendment’s balancing test. (App. I).
The Circuit Court’s subsequent order reaffirmed Justice Harding’s
conclusion that the associational privilege protects the Non-Parties’ documents, but
delayed for another day the question of the balancing test required by the First
Amendment.
On April 29, 2014 – more than seven months after Justice Harding’s report
and a few short weeks before trial – the Circuit Court issued an oral ruling
requiring disclosure of 538 pages of the 1833 pages both the Special Master and
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Circuit Court had deemed privileged under the First Amendment. See (App. J).
The Circuit Court’s May 2, 2014 Order followed. (App. K). The Circuit Court
neither conducted a separate hearing to discuss nor offered an oral or written
explanation of why the First Amendment balancing test tilted in favor of disclosure
for these 538 pages. See (Apps. J and K). The Circuit Court similarly provided no
explanation for denying the Non-Parties’ trade secret concerns, or the Circuit
Court’s own failure to follow the procedural minimums required by law.
On May 15, 2014 the Circuit Court entered another order, wherein, the
Circuit Court rejected the Non-Parties’ attempt to consent to the use of 538 pages
of information in a sealed trial proceeding. (App. L). The Circuit Court’s May 15,
2014 Order also denied the Non-Parties’ request to stay the effect of its May 2,
2014 and May 15, 2014 Orders.

The Non-Parties appealed, asking for an

emergency stay to avoid imminent disclosure and irreparable harm. This Court
granted the emergency stay on May 16, 2014. This expedited appeal follows.
SUMMARY OF THE ARGUMENT
Having determined that the First Amendment’s associational privilege
applies to the Non-Parties and their documents, the Circuit Court should have
undertaken a careful and methodical process – applying the closest scrutiny – to
balance the needs of disclosing this information with the Non-Parties’ fundamental
First Amendment rights. The Circuit Court should have required the Plaintiffs to
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demonstrate that the information sought is: (1) highly relevant to the issue of
legislative intent, (2) narrowly tailored to avoid unnecessary interference with the
Non-Parties’ First Amendment rights, (3) central to the issue in the case, and that
(4) no less intrusive means of obtaining or using the information exist. But the
Circuit Court did not follow these procedures – did not apply the closest scrutiny –
designed to limit infringement on the Non-Parties’ fundamental First Amendment
right to organize, associate, and participate in the political process.
The Circuit Court’s questioning of Pat Bainter confirms that the Circuit
Court favored expediency over close scrutiny. Mere minutes after the Circuit
Court entered its oral ruling requiring disclosure of the 538 pages, after the Circuit
Court’s ostensible in camera review, and after the Circuit Court’s supposedly
careful balancing of the Non-Parties’ fundamental First Amendment rights with the
need for disclosure, the Circuit Court revealed that it did not even understand the
basic nature of Pat Bainter and the Non-Parties’ business. (App. J at 77.)
And in response to the Non-Parties claim of trade secret protections, and
only after being prompted by the Non-Parties, the Circuit Court provided a mere
two words on the issue. (App. J at 7-8.) The Circuit Court failed to make a clear
determination on whether trade secret protections apply, seemingly failed to
conduct an in camera review, and did not conduct an evidentiary hearing to
determine whether the circumstances require the disclosure of confidential
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information related to political advice the Non-Parties have provided, and the
names and contact information from the grass roots organization the Non-Parties
have organized and now maintain.
The May 2, 2014 and May 15, 2014 Orders reflect the results of the Circuit
Court’s legal errors. This Court should reverse these Orders to protect the NonParties’ fundamental First Amendment rights, and ensure consistency with wellestablished law on trade secret protections.
ARGUMENT
I.

THE CIRCUIT COURT’S MAY 2, 2014 AND MAY 15, 2014 ORDERS
FAIL TO APPLY THE CORRECT LEGAL STANDARD – OR ANY
LEGAL STANDARD FOR THAT MATTER – BEFORE REQUIRING
DISCLOSURE OF DOCUMENTS PROTECTED BY THE FIRST
AMENDMENT’S ASSOCIATIONAL PRIVILEGE.
A.

The associational privilege protects First Amendment rights
from being trampled on by the demands of litigation.

The question of whether the Circuit Court applied the appropriate legal
standard before casting aside the Non-Parties’ associational privilege as to 538
pages of documents is a question of law subject to de novo review. Cf. Varela v.
Bernachea, 917 So. 2d 295, 298 (Fla. 3d DCA 2005). 4 Rooted in the First
Amendment to the U.S. Constitution, the associational privilege is a qualified

4

At the very least the Circuit Court’s decision to disclose the 538 pages of
privileged and confidential information is an “‘application of law to fact . . .
subject to de novo review.’” Varela, 917 So. 2d at 298 (quoting Slaughter v. State,
830 So. 2d 955, 957 (Fla. 1st DCA 2002)).
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privilege designed to protect a party’s right to freely associate with like-minded
individuals or entities in pursuit of a common goal.

According to the U.S.

Supreme Court, “[i]t is beyond debate that freedom to engage in association for the
advancement of beliefs and ideas is an inseparable aspect of the ‘liberty’ assured”
by the Constitution. NAACP v. State of Ala., 357 U.S. 449, 460 (1958). The
privilege applies regardless of “whether the beliefs sought to be advanced by
association pertain to political, economic, religious, or cultural matters.” Id. at
461. Action “curtailing the freedom to associate is subject to the closest scrutiny.”
Id. at 460 (emphasis added).
For purposes of discovery, this means that once a party asserting the
privilege demonstrates “arguable first amendment infringement” through an
affidavit or testimony like that provided by the Non-Parties to Justice Harding, the
party seeking discovery must demonstrate “an interest in obtaining the disclosures
it seeks which is sufficient to justify the deterrent effect on the free exercise of the
constitutionally protected right of association.” Perry v. Schwarzenegger, 591
F.3d 1147, 1160-61 (9th Cir. 2010) (quoting NAACP v. Ala., 357 U.S. at 463).
Specifically, “the party seeking the discovery must show that the information
sought is highly relevant to the claims or defenses in the litigation – a more
demanding standard of relevance than that under [the rules of procedure].” Id.
(emphasis added).

“The request must also be carefully tailored to avoid

-13-

unnecessary interference with protected activities, and the information must be
otherwise unavailable.” Id. The trial court must then balance the burdens imposed
on the privileged party’s First Amendment rights by evaluating the “importance of
the litigation,” the “centrality of the information sought to the issues in the case,”
and “the existence of less intrusive means of obtaining the information.” Id.
(citations omitted).
In sum, the associational privilege yields only after it is subjected to the
closest scrutiny under the First Amendment’s balancing test.

See id.

This

balancing test requires courts to conclude that: (1) the information sought is highly
relevant to the case, (2) the request is narrowly tailored to avoid unnecessary
interference with First Amendment rights, (3) the information sought is central to
the issue in the case, and (4) no less intrusive means of using the information
exists. See id. The Circuit Court’s Orders fall well short of the mark.
B.

The Circuit Court’s May 2, 2014 Order fails to apply the kind
of close scrutiny required by the First Amendment.

After reviewing written submissions, hearing oral argument, and conducting
an evidentiary hearing and an in camera review, the Special Master, Justice
Harding, prohibited disclosure of all 1833 pages of the Non-Parties’ privileged and
confidential documents. (App. H at 5-6.) Justice Harding concluded that the
Plaintiffs failed to “show[] a compelling need sufficient to deny Non-Parties Pat
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Bainter, Matt Mitchell, Michael Sheehan and Data Targeting, Inc. the privilege.”
(App. H at 6.)
The Circuit Court’s May 2, 2014 Order departs from Justice Harding’s
conclusions by requiring the disclosure of 538 pages of the 1833 pages of
confidential and privileged documents. (App. K at 2.) The Circuit Court issued its
Order without holding a separate hearing to discuss why the First Amendment
balancing test tilts in favor of disclosure for these 538 pages, and without issuing
any specific finding concerning the four factors courts should consider before
disclosing information protected by the First Amendment.5 Compare (id. at 2-3),

5

At the exceptions hearing, the Circuit Court presumed its in camera review
would need more than the eyes of the Judge alone. The Circuit Court requested
that Plaintiffs provide a list, or “red flag” list as the Circuit Court called it, of
people who, if named in the privileged documents, could indicate certain
documents the Circuit Court “might need to look at further.” (App. I at 46-47).
Such a list was anticipated to narrow the Circuit Court’s review to the documents
central to the case based on the Plaintiffs’ presumption that communications
between or about contacts on the “red flag” list could have the remote potential to
influence the Legislature in the redistricting process. Such a list was never
provided, and consequently, the Circuit Court’s in camera review was not
informed by what the Court had itself acknowledged would be critical for making a
determination to yield Non-Parties’ privilege in the case.
Based on the four names the Plaintiffs contemporaneously identified on the
record, however, had the Circuit Court received the “red flag” list, not even one
privileged document of the Non-Parties would have been required for disclosure
based on the potential names Plaintiffs indicated would be “red flag” persons
central to their case. A search of Non-Parties’ privileged and confidential
documents indicates only one instance where a document matches any of the
names suggested in argument to the Circuit Court. The content of that document,
regarding release of 2010 election data for public access, and the date of that
-15-

with Perry, 591 F.3d at 1161. The May 15, 2014 Order exacerbates that error by
rejecting the Non-Parties’ offer to allow the use of these 538 pages of documents
in a sealed trial proceeding. See (App. G.)
A review of the 538 pages that the Non-Parties must now disclose reveals
that the Circuit Court’s Order is the product of a standardless standard – an ad hoc
approach that requires disclosure of some privileged documents but not other
substantially similar (and sometimes identical) privileged documents.

The

following is a list of some of the numerous inconsistencies in the Circuit Court’s
ruling:
 DATAT CONF 78 – Ordered Disclosed: e-mail regarding Senate 4a
Map;
DATAT CONF 79 – Not Ordered Disclosed: attached Map of Senate
4a.
 DATAT CONF 108-109 – Order Disclosed: e-mail and map;
DATAT CONF 228-229 – Not Ordered Disclosed: same e-mail and
same map.
 DATAT CONF 139-140 – Ordered Disclosed: map and performance
data regarding 7b 10272011 Map;
DATAT CONF 25-26 – Not Ordered Disclosed: same map and same
performance data.
document, appearing more than 9 months before any legislative committee
considered a redistricting plan, clearly distinguish the privileged document from
any evidence that could support the heightened standard of relevance necessary to
overcome Non-Parties’ privilege. The stark contrast of these results with the 538
pages the Circuit Court ordered disclosed demonstrates the magnitude of the
procedural errors in balancing Non-Parties’ privilege with the need for information
in this case.”
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 DATAT CONF 298 – Ordered Disclosed: performance data for
Senate 143COASTAL 2a 11182011;
DATAT CONF 1128 – Not Ordered Disclosed. same performance
data.
 DATAT CONF 313-314 – Ordered Disclosed: candidate area map;
DATAT CONF 1126 – Not Ordered Disclosed: same candidate area
map.
 DATAT CONF 94 – Ordered Disclosed: document regarding
grassroots coordination efforts;
DATAT CONF 8, 95-98, 125, 126-132, 162-200: Not Ordered
Disclosed:
documents regarding similar grassroots efforts;
interestingly, DATAT CONF 95 (not disclosed) is the signature block
for DATAT CONF 94 (ordered disclosed).
 DATAT CONF 1135-1141 – Ordered Disclosed: e-mail chain
regarding purely business matters, unrelated to the redistricting
process, of whether Non-Parties have the ability to do overlays for an
analysis from available data;
DATATCONF 215-220 – Not Ordered Disclosed: same e-mail chain
regarding the same subject with slight variations in the chain of
messages.
In addition, had the Circuit Court applied the closest scrutiny, the following
privileged and confidential documents would not have been ordered disclosed:
 DATAT CONF 70-72, which is identical to 212-214 –These
documents include an e-mail that has nothing to do with the
redistricting process. The e-mail instead includes an inquiry regarding
the Non-Parties’ ability to prepare “direct mailers,” which rely on
database analysis to better target recipients for specific advertising or
political campaigns. Direct mailers are a service the Non-Parties
provide to their clients. The e-mail should have, therefore, been
excluded just as DATAT CONF 215-220 and DATAT 1135-1141
noted above.
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 DATAT CONF 105 –This document is an e-mail from one of the
Non-Parties’ employees to a former state legislator (not in office at
the time of the redistricting process) regarding assistance in NonParties’ grassroots coordination efforts. The Non-Parties’ employee
refers to the legislator by his former title as a matter of courtesy. The
legislative title presumably prompted the Circuit Court to order this email disclosed when there was no basis for doing so.
 DATA CONF 248-249 –This document is an e-mail that contains no
reference to any submission to the Legislature, actual or anticipated
and is clearly a draft that reflects internal analysis that cannot justify
the Circuit Court’s order to disclose it.
 DATA CONF 257 –This document is a one-line e-mail from NonParties to a like-minded individual. The document contains no
contextual clues regarding relevance or centrality to the case.
 DATAT CONF 299-303 –This document is an e-mail chain that
represents the Non-Parties’ purely internal reflections on the data
related to the latest released legislative map – reflections that contain
a proprietary analysis for internal business purposes.
 DATAT CONF 1111 –There is no content on this page; it is simply
blank.
 DATAT CONF 1112-1115 –This document is unrelated to map
drawing exercise. It is an e-mail chain that relates to the Non-Parties’
legal considerations as they consider the universe of options available
for identifying districts by number designations that ensure equal
opportunity to elect Senators and Congressional members; it has
nothing to do with the design, map line, or drawing of any district
plan in conformity with the Constitutional standard, and therefore
again, is far from being central to the case.
The Circuit Court’s questioning of Non-Party Pat Bainter after ordering
disclosure of the 538 pages confirms that the Circuit Court’s May 2, 2014 Order
was not the product of close scrutiny as required by the U.S. Supreme Court, but
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was of the type of cursory review that invites error.

See (App. J at 77.)

Specifically, the Circuit Court asked Non-Party Pat Bainter, “[w]hat exactly does
your company do?” (Id.) The Circuit Court seemingly remained unaware that the
Non-Parties are “a political consulting firm” even though the Circuit Court had
already: concluded that the associational privilege applies to the Non-Parties, (id.);
reviewed documents that detail the Non-Parties operations and confidential client
communications; and ordered that the Non-Parties disclose 538 pages of
documents because these documents are ostensibly central to the issue of
legislative intent, otherwise highly relevant, and no less intrusive means of
obtaining the information in these documents exists.
Occam’s razor slices through the various explanations for the Circuit Court’s
decision to settle on the simplest explanation. The Circuit Court asked about the
Non-Parties business because it did not know, and it did not know because it failed
to apply “the closest of scrutiny” before ordering the privileged and confidential
documents disclosed. NAACP, 357 U.S. at 460; see also Bryan Garner, Garner’s
Modern American Usage 584 (3d ed. 2009) (discussing Occam’s razor).
C.

The Circuit Court’s May 2, 2014 and May 15, 2014 Orders
fail to include any indicia of the balancing test required by the
First Amendment’s associational privilege.
1.

FACTOR 1 – “HIGHLY RELEVANT”
INFORMATION: The Circuit Court made no
finding regarding whether the 538 pages ordered
disclosed are highly relevant, while Plaintiffs
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apparently agree that these pages are, in fact,
legally irrelevant.
The Circuit Court’s Orders make no mention of whether the Plaintiffs have
satisfied the burden of showing that the information in the 538 pages of privileged
documents is “highly relevant” to the issues before the Circuit Court. Compare
(Apps. K, L), with Perry, 591 F.3d at 1160-61. As the Ninth Circuit explained in
Perry, the “highly relevant” standard is a “more demanding standard of relevance
than that under Federal Rule of Civil Procedure 26(b)(1),” the federal analog to
Florida Rule of Civil Procedure 1.280(b)(1). Perry, 591 F.3d at 1061. The Circuit
Court ignored the high bars erected by this standard.
Had the Circuit Court applied the “highly relevant” standard, the Circuit
Court would have concluded that the information in the 538 pages of documents is
irrelevant to the case. The central issue before the Circuit Court is the Florida
Legislature’s intent, and whether that intent violated the Redistricting Amendments
during the 2012 Redistricting process.
The Non-Parties already disclosed all 112 pages of documents that include
communications between the Non-Parties and the Legislature, including individual
legislators and legislative staff. The remaining documents include the Non-Parties’
internal deliberations – discussions with employees and like-minded individuals –
regarding their strategy for participating in the redistricting process. The views
expressed and strategies outlined in these documents have no bearing on the
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underlying issue of legislative intent.

These documents show only the Non-

Parties’ intent. See Fla. Const. Art. III, Sections 21 and 22; League of Women
Voters, 132 So. 3d at 150 (explaining that “the communications of individual
legislators or legislative staff members, if part of a broader process to develop
portions of the map,” are relevant to the issue of “whether the plan as a whole or
any specific districts were drawn with unconstitutional intent”) (emphasis added);
In re Senate Joint Resolution of Legislative Apportionment 1176, 83 So. 3d 597,
641 (Fla. 2012) (referring to “the Legislature’s ‘intent’” as the appropriate
inquiry); Tamiami Trail Tours v. City of Tampa, 31 So. 2d 468, 470-71 (Fla. 1947)
(“we should, if possible, determine from the legislative record what was the
legislative intent”) (emphasis added).
The Non-Parties’ intent is just as irrelevant as the Plaintiffs’ intent. In fact,
the Plaintiffs have previously argued that the Legislature cannot seek from them
discovery related to the Plaintiffs’ intent in drawing maps for the redistricting
process. See (App. M-1 at 14.) To avoid sanctions for fraud on the Circuit Court,6

6

The Legislative Parties’ Motion for Sanctions for Plaintiffs’ Fraud on the
Court details the Plaintiffs’ duplicity. The context in which the Motion for Fraud
on the Court arose is instructive. Shortly after Plaintiffs filed the complaint they
sought immediate entry of summary judgment asking the Circuit Court to
invalidate the Legislatures’ maps and adopt maps the Plaintiffs submitted to the
Court and represented were in compliance with the constitutional amendments.
The Legislature then sought discovery regarding all aspects of the maps
offered by the Plaintiffs. The Plaintiffs quickly withdrew their maps in an attempt
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the Plaintiffs specifically explained that “there would have been nothing illegal
about [the Plaintiffs drawing maps with partisan intent] since there are no legal
restrictions on the [] Plaintiffs’ intent.” (Id. at 17) (citations omitted and emphasis
added).

The Plaintiffs further explained that the Redistricting Amendment’s

restraints on partisan politics “[do] not impose any corresponding restraints on
private citizens who submit exemplar plans.” (Id.) According to the Plaintiffs,
“[i]n evaluating a proposed map submitted by a private litigant, the focus remains
on whether the Legislature – not the submitter of the proposed map – considered
impermissible factors, such as intentionally favoring a political part or an
incumbent.” (Id.) (citations omitted and emphasis added). Here, the Non-Parties
and Plaintiffs agree.
The intent of anyone other than the Legislature is completely irrelevant to
the underlying case.

See, e.g., League of Women Voters, 132 So.3d at 150;

Tamiami Trail Tours v. City of Tampa, 31 So.2d at 470-71. The Circuit Court’s
to preclude such discovery. However, discovery revealed the Plaintiffs maps
submitted to the Court were laden with improper intent to favor the democratic
party and their incumbents. The Legislative Parties’ Motion compiles a list of
specific deposition testimony and documents to highlight the Plaintiffs’ partisan
intent. One e-mail disclosed during discovery describes one directive to a
democratic map drawer to “scoop as many Jews out of Tamarac and Sunrise” as
possible to create more favorable districts for Democrats. (App. N).
When Plaintiffs were faced with defending the Legislature’s Motion for
Sanctions for Fraud on the Court, the Plaintiffs asserted that only the Legislatures’
intent is irrelevant and the Plaintiffs’ intent is irrelevant.
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erred, moreover, by failing to even consider or analyze whether the 538 pages of
documents are highly relevant. As such, the Non-Parties’ 538 pages of privileged,
internal deliberations should be excluded from disclosure.
2.

FACTOR 2 – “NARROWLY TAILORED”
REQUEST: The Circuit Court made no finding
regarding whether the Plaintiffs’ request for
disclosure is narrowly tailored to avoid
unnecessary interference with First Amendment
rights.

The Circuit Court’s May 2, 2014 and May 15, 2014 Orders also include no
consideration of whether the Plaintiffs’ request for disclosure is narrowly tailored
to avoid unnecessary interference with fundamental First Amendment rights. See
Perry, 591 F.3d at 1061. While the Plaintiffs appear to agree that the documents
they seek are irrelevant to the central issue in the case – legislative intent – the
Plaintiffs’ persistence suggests that the public use of the Non-Parties’ information
is intended to harass, discourage, and otherwise chill the Non-Parties’ First
Amendment right to petition their government on issues that matter most to them.
Indeed, Mr. Bainter’s affidavit and testimony before Justice Harding highlight the
Non-Parties’ concerns of an unconstitutional chilling effect. Justice Harding and
the Circuit Court found these concerns compelling enough to apply the First
Amendment’s associational privilege.

Unnecessary interference – especially

without any explanation or analysis by the Circuit Court – cannot now be justified.
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3.

FACTOR 3 – IMPORTANCE OF THE LITIGATION
AND CENTRALITY OF INFORMATION TO THE
ISSUE: The Circuit Court failed to evaluate the
importance of this litigation and the centrality of
information sought to the issue in the case.

While this case may be characterized as important, there is no doubt that the
Supremacy Clause of the U.S. Constitution makes the Non-Parties’ First
Amendment rights paramount. At the very least, the Circuit Court must subject
any possible disclosure to the closest scrutiny and provide an explanation for why
the First Amendment’s associational privilege must yield for 538 pages of
documents under the relevant balancing test. See Perry, 591 F.3d at 1161. The
Circuit Court’s May 2, 2014 and May 15, 2014 Orders provide no such
explanation. And for reasons stated above in the discussion of the first factor of
the First Amendment’s balancing test (highly relevant nature of the information),
the information sought cannot be central to the issue of legislative intent when the
information is wholly irrelevant – when the Plaintiffs themselves concede that the
Non-Parties’ partisan intent does not matter. See supra.
4.

FACTOR 4 – LESS INTRUSIVE MEANS: The Circuit
Court summarily dismissed less intrusive means of
using the privileged information.

The May 15, 2014 Order compounds the Circuit Court’s mistakes by
refusing a less intrusive means of using the 538 pages of documents at trial. A
sealed proceeding, like the one Non-Parties’ suggested in their motion to determine
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the confidentiality of court records, offered the promise of a compromise between
the Non-Parties and the Plaintiffs.

More importantly, the sealed proceeding

offered a way to avoid having to weigh the First Amendment on the one hand and
Florida’s Redistricting Amendments on the other.

The Plaintiffs could have

entered into evidence and discussed the information in the 538 pages of privileged
documents, without any objection from the Non-Parties, so long as the Circuit
Court sealed the documents and the proceedings related to Pat Bainter, the NonParties’ sole witness at trial. The Plaintiffs did not agree to this approach, and the
Circuit Court dismissed it in its May 15, 2014 Order. (App. O).
The Plaintiffs’ refusal to agree to a sealed proceeding strikes at the very core
of the associational privilege:

“the importance of freedom of association in

guaranteeing the right of people to make their voices heard on public issues.”
Citizens Against Rent Control v. City of Berkley, 454 U.S. 290, 295 (1981). This
right to associate recognizes that sometimes only “by collective effort [can]
individuals make their views known,” where “individually, their voices would be
faint or lost,” id. at 294, and that often people can only undertake these collective
efforts if they can do so in private. NAACP, 357 U.S. at 462. Where these
collective efforts may prove to be controversial, “[a]nonymity is a shield from the
tyranny of the majority.” McIntyre v. Ohio Elections Com’n, 514 U.S. 334, 357
(1995).
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The Circuit Court had before it an option that would have allowed one party
to the litigation to enter into evidence and otherwise discuss privileged information
without chilling the Non-Parties’ First Amendment rights by disclosing lists of
names, contact information, and private communications.

The Circuit Court

ignored the option, and did so in error. Perry, 591 F.3d at 1161.
II.

THE CIRCUIT COURT’S MAY 2, 2014 AND MAY 15, 2014 ORDERS
IGNORE THE PROCEDURAL SAFEGUARDS FOR PROTECTING
TRADE SECRET INFORMATION.
A.

Florida law statutorily defines and protects trade secrets and
the assertion of trade secrets triggers very specific obligations.

On de novo review, this Court should also reverse the Circuit Court’s May 2,
2014 and May 15, 2014 Orders because the Circuit Court required the disclosure of
information Non-Parties claim to be trade secrets without first following the
procedural steps imposed by Florida law. Varela, 917 So. 2d at 298. Florida’s
Trade Secrets Act defines a “trade secret” as:
[I]nformation, including a formula, pattern, compilation, program,
device, method, technique, or process that: (a) Derives independent
economic value, actual or potential, from not being generally known
to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure or use;
and (b) Is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.
Fla. Stat. § 688.002(4). The Florida Statutes further provide that a trade secret
does not need to be novel or unique.

Id. §812.081(1)(c).

“Any scientific,

technical, or commercial information, including any . . . process, procedure, list of
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customers” qualifies as long as the subject is “secret,” “of value,” “for use by the
business,” “of advantage to the business,” and where “the owner thereof takes
measures to prevent it from becoming available to persons other than those
selected by the owner to have access thereto for limited purposes.” Id.
The Florida Evidence Code similarly protects trade secrets from disclosure.
It provides in pertinent part that:
A person has a privilege to refuse to disclose, and to prevent other
persons from disclosing, a trade secret owned by that person if the
allowance of the privilege will not conceal fraud or otherwise work
injustice. When the court directs disclosure, it shall take the protective
measures that the interests of the holder of the privilege, the interests
of the parties, and the furtherance of justice require. The privilege
may be claimed by the person or the person’s agent or employee.
Fla. Stat. § 90.506.
The assertion of trade secret protection triggers specific obligations for trial
courts. As the Fourth District explained in Am. Exp. Travel Related Services, Inc.
v. Cruz, 761 So. 2d 1206, 1208 (Fla. 4th DCA 2000), “[w]hen trade secret
privilege is asserted as the basis for resisting production, the trial court must
determine whether the requested production constitutes a trade secret; if so, the
court must require the party seeking production to show reasonable necessity for
the requested materials.” (Emphasis added.) This ordinarily requires the trial
court to “first conduct[] an in camera inspection to determine whether [the given
material] constitue[s] a trade secret and a subsequent evidentiary hearing on the
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issue of reasonable necessity for disclosure.”

Premiere Lab Supply, Inc. v.

Chemplex Indus., Inc., 791 So. 2d 1190, 1190 (Fla. 4th DCA 2001).
One does not waive trade secret protections by sharing trade secrets with
trusted clients, associates, and partners. Florida law clearly contemplates sharing
trade secret information with appropriate precautions. Fla. Stat. §812.081(1)(c).
As such, in camera review includes a consideration of whether the owner of a trade
secret took “measures to prevent” the trade secret “from becoming available to
persons other than those selected by the owner.” Id. (emphasis added).
B.

The Circuit Court ignored the procedural steps required by
Florida law when one party claims trade secret protection.

In this case, the Non-Parties claimed trade secret protection and the Circuit
Court referred the matter to the Special Master. Justice Harding conducted only a
“very cursory examination of the documents” for trade secret protection, (App. H
at 4), because, having concluded that the associational privilege protected all of the
documents, Justice Harding explained that he “[did] not need to deal with the
Trade Secret issue,” (Id. at 6). There was no clear finding regarding whether a
trade secret actually applied much less an evidentiary hearing regarding the trade
secret issue. Only after being prompted by the Non-Parties did the Circuit Court
make a passing statement regarding its in camera review for trade secret protection
before entering an order that would deprive the Non-Parties of their trade secrets
(and fundamental First Amendment rights) without procedural due process. See
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App. J at 7-8.7 The law requires far more than two words stated near the end of an
unrelated hearing. See Am. Express Travel Related Servs., 761 So. 2d at 1208;
Premiere Lab Supply, 791 So. 2d at 1190.
Had the Circuit Court allowed an evidentiary hearing, the Non-Parties
believe that the required hearing would have showed that the material the Circuit
Court ordered disclosed reflects research, analysis, and political advice by NonParties; an effort to organize like-minded individuals through proprietary mailing
lists; and dissemination of pertinent strategic information through such lists. This
information is clearly of value to the Non-Parties, whose business is political
consulting. The evidentiary hearing would have also showed that the Non-Parties
took reasonable measures to keep this information from becoming available to

7

After the Circuit Court listed the page numbers of the protected documents that it
required the Non-Parties to disclose, counsel for the Non-Parties, Mr. Safriet
asked:
MR. SAFRIET: And just if I can, ask a clarifying question on your
prior ruling when you listed those numbers. We also had asserted
trade secret privilege to numerous of those documents.
And the special master didn’t get there, because he found all of them
to be protected by the associational privilege. So did Your Honor do
the analysis for trade secret too when you looked at these documents,
such that we don’t need to go back through the record?
THE COURT: I did.
App. J at 7-8.
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persons other than those very select persons associated with non-parties. Trade
secret protection should therefore have applied and Plaintiffs should have had the
burden of showing a “reasonable necessity for the requested materials.” Am. Exp.,
761 So. 2d at 1208. Again, Plaintiffs could not have made this showing because
the pertinent issue is legislative intent – not the Non-Parties’ intent.
CONLUSION
Accordingly, this Court should reverse the Circuit Court’s May 2, 2014 and
May 15, 2014 Orders and allow the Non-Parties’ privileged and confidential
information to remain privileged and confidential.
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