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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

RENE ROMO, et al.,

Plaintiffs,
VS. Case No. 2012-CA-000412

KEN DETZNER, in his official capacity as
Florida Secretary of State, and PAMELA JO
BONDI, in her official capacity as Attorney

General,
/

THE LEAGUE OF WOMEN VOTERS OF
FLORIDA, et al.,

Plaintiffs,
VS. Case No. 2012-CA-000490

KEN DETZNER, in his official capacity as
Florida Secretary of State, et al.,

Defendants.

THE LEGISLATIVE PARTIES’ MOTION FOR
SANCTIONS FOR PLAINTIFES’ FRAUD ON THE COURT

Defendants, the Florida House of Representatives; Will Weatherford, in his official
capacity as Speaker of the Florida House of Representatives; the Florida Senate; and Don Gaetz,
in his official capacity as President of the Florida Senate (the “Legislative Parties) respectfully
move for entry of an order dismissing the LOWYV Plaintiffs’ First Amended Complaint and the
Romo Plaintiffs” Second Amended Complaint with prejudice as a sanction for Plaintiffs’ fraud
on the Court. In the alternative, the Legislative Parties move for entry of an order precluding

Plaintiffs from introducing alternative congressional maps at trial or any subsequent proceedings.
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In addition or alternatively, the Legislative Parties move for an award of the costs and attorneys’
fees they incurred as a result of Plaintiffs’ fraud on the Court.

INTRODUCTION

Plaintiffs seek equitable relief prohibiting enforcement of the enacted congressional
districts. Plaintiffs contend that the enacted plan was drawn with the intent to favor or disfavor
political parties or incumbents, contrary to the Florida Constitution. Art. III, § 20(a), Fla. Const.

Before any discovery, Plaintiffs initiated an expedited summary judgment proceeding,
asserting that their claims warranted immediate relief. In support of their motions, Plaintiffs
filed alternative maps, which they trumpeted as neutral, nonpartisan, and constitutional.
Plaintiffs asked the Court to adopt their alternative maps and impose them on Florida’s voters.

Contrary to Plaintiffs’ claims of nonpartisanship, the alternative maps were intentional
partisan gerrymanders. Discovery has revealed uncontroverted evidence that Plaintiffs’ map-
drawing efforts were driven by political considerations. Knowing full well that their maps were
drawn with the intent to favor the Democratic Party, Plaintiffs urged this Court to adopt them.

Plaintiffs’ misconduct is fraud on this Court. Plaintiffs misrepresented the true partisan
character of their maps. Only after the Court denied Plaintiffs’ motion for summary judgment
did the Legislative Parties discover the true nature of Plaintiffs’ maps. If this Court had accepted
Plaintiffs’ misrepresentations, it would have unknowingly facilitated a partisan gerrymander.

Because Plaintiffs” misconduct was an intentional attack on the integrity of the judicial
system, this Court should dismiss their claims with prejudice. In the alternative, the Court
should preclude Plaintiffs from offering any alternative maps in this proceeding. In addition or
alternatively, the Court should award the Legislative Parties the costs and attorneys’ fees

incurred as a result of Plaintiffs’ submission of corrupt, partisan redistricting maps to this Court.
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FACTUAL BACKGROUND

Purporting to defend the public interest, Plaintiffs brought these cases challenging the
constitutionality of the congressional map enacted by the Legislature. In reality, both the LOWV
Plaintiffs and Romo Plaintiffs are willing proxies for partisan interests that have misused this

judicial process as a tool to advance their political agendas, both in the press and the courts.

1. Plaintiffs Submitted Alternative Maps Laden with Partisan Intent

Soon after enactment of the congressional map, Plaintiffs brought these consolidated
cases, claiming that they were “citizens and registered voters . . . and organizations representing
the interests of Floridians who supported the FairDistricts Amendments and will be affected by
the Legislature’s Congressional Plan” (LOWYV Compl. 4| 7; see also Romo Compl. § 7).

Plaintiffs quickly moved to expedite the proceedings, ostensibly to allow the Court to
“implement a remedial redistricting plan in advance of upcoming deadlines” (Romo Pls.” Mot. to
Expedite and Consolidate Cases at 2; LOWYV Pls.” Mot. to Expedite and Consolidate Cases at
2). Plaintiffs claimed that “unless this Court in this early proceeding is willing to take this
seriously, we may very well be unable to ever, at least for a number of years, overcome the
effects of the violations that have occurred in this map.” Tr. of Hr’g on Mots. for Summ. J., at
159:5-9 (Apr. 18, 2012).

Plaintiffs then moved for summary judgment, claiming that the enacted plan was facially
unconstitutional. In support of their motions, Plaintiffs submitted alternative maps which they
claimed demonstrated that the invalidity of the enacted map. But the evidence is overwhelming
that, contrary to their representations to the Court, both the LOWYV Plaintiffs and Romo Plaintifts

drew their maps with the explicit intent to favor the Democratic Party.
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A. The Romo Map Was Drawn With Unlawful Partisan Intent.

The Romo Map was drawn by NCEC Services, Inc., initially at the direction of the
Florida Democratic Party, and later in consultation with the National Democratic Redistricting
Trust (the “Democratic Trust”) and the Democratic Congressional Campaign Committee (the
“DCCC”).

NCEC is a Democratic political consulting firm based in Washington, D.C. (Gersh Dep.
at 19:13-20:18.) It specializes in the analysis of election and demographic data, providing
political campaigns and organizations with detailed vote histories and predictions of future
voting behavior. (Hawkins Dep. at 28:24-29:10.) NCEC has long served as an electoral
targeting repository for the Democratic Party and the progressive movement. (/d. at47:13-18.)

In the most recent redistricting cycle, the Democratic Trust retained NCEC to draw and
analyze maps in states across the country. (Gersh Dep. at 20:19-25.) The Democratic Trust was
formed in 2009 as the official entity to raise and spend money on redistricting litigation that
favors Democratic interests. (Arceneaux Dep. at 37:16-38:2; Gersh Dep. at 11:16-19, 20:19-
21:7, 23:10-24:2; Smoot Dep. at 15:11-23, 121:20-122:3.) Established in collaboration with the
DCCC, the Democratic Trust engaged former DCCC staff as its executive director and trustees.
(Smoot Dep. at 15:11-18:13.) Its executive director, Brian Smoot, is a Democratic political
consultant and the former political director of the DCCC. (/d. at 12:5-18, 14:5-15:10.)

Work on the Romo Map began in January 2012, while the Legislature deliberated over
redistricting. Eric Hawkins, the consultant to NCEC who drew the Romo Map, provided a draft
to Scott Arceneaux, the executive director of the Florida Democratic Party, on January 5.
(Hawkins Dep. at 8:3-9; Arceneaux Dep. at 11:12-16, 117:24-118:2; Exh. A at 6-7.) It was clear

from Hawkins’ description that the Florida Democratic Party and the NCEC had not set aside
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their partisanship: “The plan is an attempt to strike a balance between a clean map and one
that is far more favorable to Democrats.” (Exh. A at 6 (emphasis added).) Hawkins testified
that a “clean map” was a legally compliant map. (Hawkins Dep. at 181:16-18.) Thus, the Romo
Map sought to strike a balance between a legally compliant map and an illegal map.

Hawkins and Mark Gersh, then the President of NCEC (Gersh Dep. at 8:11-16),
highlighted several districts for Arceneaux and the Florida Democratic Party’s attorneys at
Perkins Coie. One targeted district was District 25, which was represented by Republican David
Rivera. In direct contravention of the Constitution’s prohibition of an intent to favor or disfavor
incumbents, Arceneaux insisted that NCEC create a district that would result in the defeat of
Congressman Rivera. Gersh wrote to Perkins Coie: “At the insistence of Arceneaux, we crafted
a Hispanic district, but barely Hispanic, that would likely result in the defeat of Republican Rep.
Rivera.” (Exh. A at 4.) As Hawkins told Arceneaux: “The 25™ district remains a majority
Hispanic district but has been constructed to favor a Democratic candidate with a 53.1%
Democratic Performance.” (/d. at 7.)

At his deposition, Arceneaux admitted that he had directed NCEC to draw a district that
would result in Congressman Rivera’s defeat. (Arceneaux Dep. at 66:4-7.) Gersh agreed that
Arceneaux had made that request. (Gersh Dep. at 66:7-13.)

To accomplish this result, Hawkins placed “many of the existing Democrats” in District
18 into the “newly constructed” District 25. (Exh. A at 7.) His objective was to unite
“Democratic communities” in order to create a “Democratic opportunity” in District 25.
(Hawkins Dep. at 160:7-17.) Districts 18 and 21 became more Hispanic, while new Democratic
District 25 lost Hispanic population. (Exh. A at 7.) In fact, Hawkins was “worried” because

new Democratic District 25 was only 59.1% Hispanic. (/d.) Hawkins admitted at his deposition
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that the decrease in the Hispanic population of District 25, and consequent increase in the
Hispanic population of District 21, caused him “concerns” that the ability of Hispanics to elect
their preferred candidates would be diminished in District 25, and that Hispanics would be
“packed” in District 21. (Hawkins Dep. at 162:17-164:8, 168:5-15.) Hawkins disclosed these
concerns to Gersh before he provided the map to Arceneaux: “I also want to continue working
on additional options for the 25" to make it more Hispanic while maintaining the ~53%
[Democratic performance]. I'm a little worried that dropping it to 60% Hispanic from 72%
while increasing the 21st to 83.6% from 75.6% Hispanic might be a problem.” (Exh. A at 1.)

The next day, Hawkins explained to Arceneaux that the decrease in Hispanic population
might be a “problem,” and that he had drawn an alternative District 25 with a 65% Hispanic
population. (/d. at 11.) Hawkins also explained, however, that Democratic performance in the
alternative district decreased by 1% —from 53.1% to 52%. (Id. at7, 11.) Arceneaux rejected the
alternative district. (/d. at 10; Hawkins Dep. at 186:1-187:9.)

Soon after transmitting the map to Arceneaux, Hawkins explained to Arceneaux that he
had drawn one of Florida’s “new” districts (the State was apportioned two additional seats after
the 2010 Census) “in the central section of the state.” (Exh. A at 7.) The new district was
“solidly Republican” and “pulls in as many Republican areas as possible to make the 26™ district
and the far more marginal 8™ district possible.” (/d.) In other words, NCEC packed Republicans
into one district to enhance Democratic performance in Districts 8 and 26. As Gersh testified,
the word “possible” referred to the districts’ partisan performance. (Gersh Dep. at 83:1-12.)

At the same time, Hawkins described to Gersh his efforts to create a more Democratic
District 24, which was then represented by Republican Congresswoman Sandy Adams: “there is

an alternate configuration of FL24 that I’'m working on now which would make it more
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competitive by moving Seminole County completely back into the 7™ and giving more of
Volusia and Flagler back to the 24™» (Exh. A at 1.) Hawkins conceded that this configuration
“doesn’t look as clean but makes the 24™ more marginal.” (/d.) The final map reflected the
“alternate configuration”—the district that was less “clean” but more favorable to Democrats.

These gerrymanders did not satisfy Rod Smith, then Chairman of the Florida Democratic
Party. Smith “didn’t think the map was as favorable to Democrats as he had hoped.” (Hawkins
Dep. at 204:17-205:2.) Smith and Arceneaux “didn’t think that the map . . . was a partisan map”
and “had hoped that more would have been done.” (/d. at 203:9-21; accord id. at 315:10-316:2.)
As Chairman, Smith was the ultimate decision-maker with respect to the map. (Arceneaux Dep.
at 31:15-33:9, 63:1-3.) Arceneaux directed Hawkins to make four specific changes and added:
“I think with the slight changes we are making we will get a good map.” (Exh. A at 11.)

One of the changes that Arceneaux directed was to add Bradenton to District 13, a district
represented by Republican Congressman Vern Buchanan: “we have a good candidate down
there. We would like this district to be like it is currently- Sarasota and Manatee County but
with Bradenton in as opposed to out.” (/d.) Arceneaux conceded that this change was intended
to aid the election of a “good” Democratic candidate. (Arceneaux Dep. at 73:19-75:3.) Hawkins
explained that, at Arceneaux’s suggestion, he added Bradenton and thus united some Democratic
communities in a manner that made District 13 more favorable to Democrats. (Hawkins Dep. at
189:10-23, 304:6-305:10.) As Arcenecaux stated in an email to Senator Nan Rich, then the
Democratic leader in the Florida Senate: “CD-13 (Buchanan) — We have a good candidate here;
I’ve made some suggest[ion]s that make[] this a better district.” (Exh. A at 6.)

Another of Arceneaux’s changes was directed against Republican Tom Rooney, who

represented District 16. Arceneaux wrote to Hawkins that District 16 “is a top DCCC target.”
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(/d. at 11.) Thus, the DCCC had identified District 16 as a district in which a Democratic
challenger might defeat an incumbent Republican. In the redistricting plan then pending in the
Florida Senate, District 16 was “much more Democratic,” Arceneaux continued. (Id.) “[W]e
would like to do the same, hopefully getting up to 50% [Democratic performance].” (/d.)
Though it was impossible to increase Democratic performance as much as Arceneaux desired
(Hawkins Dep. at 241:2-19), Arceneaux admitted that his instruction violated the Constitution:

Q Okay. First of all, why would you be interested in drawing maps in
compliance with Amendment 6 whether Congressman Rooney was a top
DCCC target or not?

A Well, those were what we call swing seats. So I would be certainly
interested in how the maps impacted those particular seats.

Q Okay. And what you wanted was for them to draw a district that would
increase the Democratic performance to 50 percent Democratic
performance; right?

A Correct.

Q And in doing that, you would advantage a Democratic candidate and
disadvantage the Republican incumbent; correct?

A Correct.

Okay. And you did that with that intent, to advantage a Democratic
candidate and to disadvantage a [Republican] incumbent; correct?

A Correct.
And that flatly violates Amendment 6; correct?
MR. DEVANEY: Objection; calls for a legal conclusion.
A Yes.
(Arceneaux Dep. at 96:10-97:17.)

At the same time, Arceneaux directed NCEC to review District 14—a district represented

by Democratic Congresswoman Kathy Castor—and “work at this area some more.” (Exh. A at
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6.) Arceneaux informed Senator Rich that he anticipated a “major Castor issue.” (/d.) He
anticipated that the Democratic Congresswoman would be unhappy that the district drawn by
NCEC removed “traditionally Democratic voters” from District 14 and placed them in a district
represented by Republican Congressman Bill Young. (Arceneaux Dep. at 119:5-120:1.)
Arceneaux directed NCEC to consider whether changes might be made to accommodate the
partisan concerns that he anticipated Congresswoman Castor would have. (/d. at 79:7-24.)

Throughout the map-drawing process, the participants paid close attention to the political
performance of the districts. As Arceneaux testified, the political performance of each district
“would be information we would want to know.” (Arceneaux Dep. at 88:1-5.) According to
Hawkins, the Florida Democratic Party was “interested in having an increased Democratic
performance in some places.” (Hawkins Dep. at 139:4-18.) Thus, emails among the participants
are replete with references to the political performance of districts. (See generally Exh. A.)
Partisan performance was a paramount consideration: Hawkins’ “intent was to more accurately
draw a map that reflected the voting behavior of the state.” (Hawkins Dep. at 133:11-15.)

NCEC obtained from the Florida Democratic Party the addresses of incumbent members
of Congress. (Exh. A at 1-3.) According to Hawkins, the addresses were used to avoid pairing
Republicans, and thus avoid allegations of gerrymandering. (Hawkins Dep. at 101:5-24, 147:8-
148:16.) Hawkins knew that the effort to avoid pairing Republicans violated the constitutional
ban upon an intent to favor incumbents. (/d. at 147:24-148:8 (“Q. Is it not a fact that in drawing
maps to ensure that Republicans were not paired that that was drawing a line or a District to
favor Republican incumbents? A. I suppose, yes, you could go in that direction.”). According
to Arceneaux, incumbent addresses were useful because “politically I wanted to know where

they lived so that . . . if people get moved around, are we going to have people that are upset
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about that.” (Arceneaux Dep. at 60:5-20.) If a Democratic incumbent were “upset,” the district
might be modified: “I guess it would depend on the instance.” (/d. at 60:21-61:3.)

On January 5, Arceneaux forwarded the map to Senate Democratic Leader Nan Rich.
(Exh. A at 6.) Arceneaux’s email to Senator Rich, as well as the email chain that preceded it,
revealed the express partisan motivations of the map. (/d. at 6-7.) On January 9, though aware
that the map was drawn for a political party, Senator Rich filed the map as an amendment in the
Senate Committee on Reapportionment. See Fla. S. Comm. on Reapp., Amendment 646136
(2012). Senator Rich withdrew the map at a committee meeting two days later, explaining that
the map was deficient and did not provide “the best reflection of the requirements of the Voting
Rights Act, the Constitution and the will of the people of Florida.” See Fla. S. Comm. on
Reapp., transcript of hearing at 34 (Jan. 11, 2012) (available at http://tinyurl.com/kfcxa3w).

After introduction of the map, NCEC made further revisions to placate two dissatisfied
incumbent congressional Democrats. (Exh. A at 19.) Congresswoman Debbie Wasserman-
Schultz and Congressman Ted Deutch insisted on revisions to restore certain portions of their
actual districts to the districts drawn by NCEC. (Arceneaux Dep. at 137:25-138:22.) At
Congresswoman Wasserman-Schultz’ request, Hawkins restored the City of Miami Beach to her
district. (/d. at 138:24-140:25.) Congressman Deutch, who was “not very happy” with the map
(id. at 164:7-21), insisted that Hawkins restore to his district certain constituencies in the
northern part of his then-existing district (id. at 138:24-140:25). NCEC made these changes
despite Hawkins’ acknowledgment that a district should not be redrawn in concert with a
member of Congress. (Hawkins Dep. at 212:11-16.) The revised map was shared with
Congresswoman Wasserman-Schultz and Congressman Deutch, and both approved. (Arceneaux

Dep. at 143:17-144:3.) Gersh spoke directly to Congressman Deutch to “mollify” him, assured
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him that the district would not cause him political problems or injure his political chances, and
advised Hawkins to keep Congressman Deutch “in the loop.” (Gersh Dep. at 105:9-107:5.)

The revised map was not introduced in the Legislature. Instead, the Florida Democratic
Party recruited the Romo Plaintiffs to lend their names to this litigation. (Arceneaux Dep. at
99:15-100:9.) The Florida Democratic Party and the Democratic Trust jointly financed the
litigation—including map-drawing—through the summer of 2012, at which point the Democratic
Trust assumed sole financial responsibility. (/d. at 104:12-20, 146:14-148:12; Hawkins Dep. at
61:5-14; Smoot Dep. at 21:1-23.) Before then, the Florida Democratic Party considered itself the
“client” and retained the authority to make ultimate decisions. (Arceneaux Dep. at 102:23-
104:11.) NCEC considered its client to be the Democratic Trust. (Gersh Dep. at 21:18-22:4.)

On March 20, 2012, six days before the Romo Plaintiffs filed their motion for summary
judgment, Brian Smoot, the director of the Democratic Trust, emailed NCEC to request a map
for this litigation. (Exh. A at 38.) Smoot suggested that the Democratic Trust and the DCCC
“can help with guidance on the map.” (/d.) Rather than create a new map, the participants
elected to use the map drawn by NCEC for Senator Rich, as revised in response to comments
from Congresswoman Wasserman-Schultz and Congressman Deutch. (/d. at 37; Arceneaux
Dep. at 142:14-144:12.) The Florida Democratic Party, the Democratic Trust, and the DCCC—a
partisan entity whose mission is to elect as many Democrats to Congress as possible (Arceneaux
Dep. at 149:6-19; Gersh Dep. at 107:21-108:7)—participated in making final revisions before the
map was submitted to this Court (Arceneaux Dep. at 142:23-144:12, 174:16-22).

Perkins Coie recommended three revisions to the map: (1) that the black voting-age
population of District 23, a historically performing minority district, be increased from

approximately 48% to over 50%; (2) that the black voting-age population of District 3, likewise a
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historically performing minority district, be increased “by any degree whatsoever”; and (3) that
the compactness of the map be improved, “so that [its mean compactness score] is at least as
high as the mean compactness score of the Legislature’s enacted map.” (Exh. A at 41-42.) Even
the lawyers’ proposed revisions to the already gerrymandered map were infected with partisan
intent: “I know the difficulty of moving lines and still maintaining Dem performance and
equal population, so I really appreciate your fast work on this.” (/d. at 42 (emphasis added).)

To achieve the first recommendation, Perkins Coie, at Arceneaux’s suggestion, opined
that it might be possible to transfer some precincts with heavy minority populations from District
22 to District 23 “and still keep CD 22 a Democratic-performing district.” (/d.) As Arceneaux
later explained, “I would have preferred [District 22] to remain a Democratic performing district
if at all possible.” (Arceneaux Dep. at 151:8-154:5.) The swap made Arceneaux “incredibly
nervous” because it affected Democrats in Districts 19 and 22. (/d. at 159:23-160:23; Exh. A at
44.) His concern was that exchanging neighborhoods in cities that incumbents “wanted to
represent or were representing” would cause “political problems.” (Arceneaux Dep. at 160:24-
161:9.) NCEC cautioned that a “redraw here should be done with Congressman Deutch as it will
impact his” District 19. (Exh. A at 40.) Arceneaux agreed: “We will need to check in with
Deutch’s office since we work around his district.” (/d. at 44.)

Arceneaux asked NCEC to provide political performance data that reflected the swap, as
he “wanted to know what the impact of the change would be.” (Arceneaux Dep. at 167:14-
169:4.) NCEC responded that Democratic performance in District 19 remained unchanged, and
that Democratic performance in District 22 fell by 0.6% as “majority black precincts” were

transferred from District 22 to District 23. (Exh. A at 58.)
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Perkins Coie’s suggestion that the map be made more compact was rejected on partisan
political grounds. NCEC explained that continual improvements in the Legislature’s enacted
plan had “made it more compact” than the Romo Map. (/d. at 41.) “Achieving a further level of
compactness will require time and will introduce additional political issues.” (/d.)

For example, NCEC explained that District 13 would become more compact if Bradenton
were removed from the district (id.), but Arceneaux had insisted on Bradenton’s inclusion in
District 13 because the Democratic Party had a “good candidate down there” (id. at 11). To
remove Bradenton would “be a detriment to Democratic Performance and cancel one of the
goals of the Democratic map.” (Id. at 41.) When asked at his deposition which of the “goals”
would be canceled by the proposed change, Arceneaux answered that District 13 “would become
less of a swing district and more of a Republican district . . . . And that would not have been
something we would have been happy about.” (Arceneaux Dep. at 156:22-157:12; accord id. at
157:13-17 (“Q. Right. And so what was the goal of the—of the Democratic map that was being
canceled by that change? A. Well, I guess it would be a less Democratic district.”).)

Like NCEC, Arceneaux rebuffed the suggestion that the map be made more compact:
“We don’t want to mess with gains elsewhere for the sake of compactness or what is the point.”
(Exh. A at 44.) Arceneaux meant “Democratic gains.” (Arceneaux Dep. at 161:21-162:10.) He
recognized that “making certain districts more compact would have made them more
Republican,” and argued that the districts should remain unchanged to maintain their Democratic
performance. (/d. at 162:11-21.) Smoot agreed that the adjustments would “defeat the purpose
of moving forward.” (Exh. A at 40.) One of the goals was to avoid a decrease in Democratic

performance from NCEC’s earlier gerrymander. (Arceneaux Dep. at 154:14-17, 155:15-156:10.)
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The final map made little change to the map provided to Senator Rich. NCEC revised
District 3 to increase its black voting-age population, causing alterations to Districts 4, 6, and 27.
The revisions demanded by Congresswoman Wasserman-Schultz and Congressman Deutch, and
the effort to increase the minority population of District 23, caused adjustments to Districts 16,
17, 18, 21, and 22. The remaining districts remained virtually unchanged. District 25, which
had been “constructed to favor a Democratic candidate” (Exh. A at 7), and “likely result in the
defeat of Republican Rep. Rivera” (id. at 4), did not change. Districts 8 and 26, the Democratic
performance of which had been made “possible” by packing Republicans into a new district (id.
at 7), were practically unchanged. District 24, which was not as “clean” as it might have been,
but was more favorable to Democrats (id. at 1), was virtually unchanged. District 13, which had
acquired Bradenton because the Florida Democratic Party had a “good candidate down there”
(id. at 11), continued to include Bradenton. District 16, which was a “top DCCC target” (id. at
11), maintained or even increased its Democratic performance (id. at 48, 58). And the revisions
that Congresswoman Wasserman-Schultz and Congressman Deutch had demanded were retained
in the final product. (Arceneaux Dep. at 144:13-19; Hawkins Dep. at 112:25-113:4.)

Exhibit B illustrates the similarities between the map offered by Senator Rich and the

Romo Map."! In thirteen of twenty-seven districts, more than 99% of the population was

! Exhibit B is a standard statistical report produced by the Florida Senate’s District
Builder application. The report indicates the population overlap between Senator Rich’s map
and the Romo Map. The third column—entitled “Share of Plan A”—indicates the share of a
district’s population in Senator Rich’s map that was included in districts in the Romo Map. For
example, the following excerpt indicates that, in Senator Rich’s map, District 1 contained
696,344 people, and that 696,300 of them—99.99%—resided in District 1 in the Romo Map:
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identical. (Exh. B.) In six additional districts, more than 90% of the population was identical.
(I/d.) And in all but two districts, at least 83% of the population was unchanged. (/d.)

As NCEC completed the map, the partisan stakeholders approved the map for submission
to the Court. Democratic Congresspersons Wasserman-Schultz, Deutch, and Alcee Hastings
were consulted about the map. (Arceneaux Dep. at 166:4-167:11.) Charles Kelly of the DCCC
conferred with Steve Paikowsky, campaign manager to Congresswoman Wasserman-Schultz.
(Exh. A at 98-99.) Congressman Deutch, who had been “blindsided” by the earlier draft (id. at
83), reviewed and approved detailed maps (id. at 41, 43, 72, 94; Arceneaux Dep. at 164:7-21;
Hawkins Dep. at 109:7-13, 328:25-329:16). Smoot, who served as a liaison between the
Democratic Trust and members of Congress (Arceneaux Dep. at 163:17-25), contacted
Congressman Hastings’ office and informed his aide that the earlier map, with some precinct
changes, would be introduced into the litigation. (Exh. A at 111; Smoot Dep. 105:15-16.)

Perkins Coie emailed the DCCC and the Democratic Trust for their approval: “You all
have the political data Eric [Hawkins] sent. Do we want to move forward with this?” (Exh. A at
63.) The DCCC and members of Congress were “interested parties,” and the Democratic Trust
had always made an effort to “brief them.” (Smoot Dep. at 87:8-14; accord id. at 30:17-31:8.)

Kelly Ward, the director of the DCCC (id. at 31:3-4), commented that the final product “seems

| Plan A Total Share of
Population |  Plan A
District D

District 1 Bo5 344

District 1 696,300 00,900
District 2 44 0.01%

Exhibit B also includes visual comparisons of the two maps. Black lines indicate the boundaries
of districts in Senator Rich’s map. Red lines indicate the boundaries of districts in the Romo
Map. Red lines appear only to the extent that the Romo Map differs from Senator Rich’s map.
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like a better map for us overall” (Exh. A at 63). After discussing a “political issue” with Gersh,
the DCCC approved. (Id. at 63, 73, 83.) The Democratic Trust approved (id. at 69), as did the
Florida Democratic Party (id. at 69). One consideration of importance to the Florida Democratic
Party was whether the map “would be more Democratic than the map that got presented by the
legislature” and whether the map was “politically good that we can defend (sic).” (Arceneaux
Dep. at 170:21-171:12.) The Florida Democratic Party believed that it retained authority to grant
“final sign-off,” but all parties were “comfortable” with the map. (/d. at 172:13-173:8.)

The Florida Democratic Party estimated that Democrats would gain two congressional
seats if the litigation were successful: in Central Florida and in Pinellas County. (/d. at 176:21-
177:7.) Its fundraising consultant was more optimistic, predicting gains of three to six seats. (/d.
at 176:9-20.)

On March 26, 2012, the Romo Plaintiffs submitted the Romo Map to this Court as a
central piece of evidence in support of their motion for summary judgment. They did not
disclose that the map was drawn with partisan intent. They did not disclose the intentional
efforts made to construct districts favorable to Democrats. To the contrary, the Romo Plaintiffs
asserted the exact opposite. Their counsel asserted that “the use of our map is as an exemplar.”
Tr. of Hr’g on Mots. for Summ. J., at 166:15 (Apr. 18, 2012). Their expert witness, Stephen
Ansolabehere, testified that the Romo Map “complies with the stipulations of the Florida
Constitution concerning race, party, and incumbency, as well as geographical compactness.”
Expert Affid. of Stephen Ansolabehere q§ 110 (Mar. 26, 2012). Professor Ansolabehere
compared the Romo Map to the enacted plan and, finding that their partisan compositions

differed, inferred that the enacted plan was the product of partisan manipulation. /d. Y 46-51.
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Though aware of the illegal partisan considerations that dictated their map, the Romo
Plaintiffs presented the Romo Map as a politically neutral, constitutional redistricting plan and
asked the Court to adopt the Romo Map as its own and impose it on the citizens of Florida. In
their motion, the Romo Plaintiffs urged the Court to “immediately convene the parties to address
the appropriate remedy, including a Court-drawn remedial map (with or without assistance of a
special master) and adoption of one of the remedial maps proposed by the parties, depending on
the time remaining before the relevant congressional election deadlines.” Romo Pls.” Mot. for
Summ. J. and Inj. Relief, at 40 n.5 (Mar. 26, 2012). At the hearing, the Romo Plaintiffs repeated
the invitation: “And the Court would then go about with the process of drawing a new plan,
either in toto or in part, which, you know, could be done either with the aid of the parties, either
the existing maps that they proposed or others, or through the . . . employ of the special master.”
Tr. of Hr’g on Mots. for Summ. J., at 176:6-12 (Apr. 18, 2012).

B. The LOWY Map Was Drawn With Unlawful Partisan Intent.

Like the Romo Plaintiffs, the LOWV Plaintiffs are controlled by nonparties. Their
alternative map was drawn by Strategic Telemetry at the direction of a “committee” that included
FairDistricts, Now, Inc. (“FairDistricts”); the law firm Jenner & Block (“Jenner”); and the
Democratic political consulting firm Hamilton Campaigns. (Wieneke Dep. at 57:11-58:11.)

FairDistricts was formed soon after adoption of Amendment 6. (Friedin Dep. at 30:8-9.)
FairDistricts funds and oversees this litigation for the LOWYV Plaintiffs. (Butzin Dep. at 11:2-12,
95:14-21.) Its chief executive officer is Ellen Friedin, an attorney who served as campaign chair
for the political committee that sponsored Amendment 6 as a ballot initiative. (Friedin Dep. at
8:6-25, 30:14-17, 34:5-14, 35:7-10.) For legal advice, FairDistricts engaged Jenner (id. at

111:12-21), a law firm that had represented Democratic Party interests for a substantial period of
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time (Wieneke Dep. at 93:2-9). It also retained attorneys Gerry Hebert (Friedin Dep. at 111:12-
21), who, during the previous redistricting cycle, was General Counsel to IMPAC 2000, the
National Redistricting Project for Congressional Democrats, see http://voterlaw.com/bio.htm,
and Dan Gelber, a former Democratic State Senator (Friedin Dep. at 111:12-21.)

Jenner retained Washington, D.C.-based Strategic Telemetry to prepare an alternative
map. (I/d. at 55:7-21, 142:11-14.) Strategic Telemetry is owned by Ken Strasma, a former
employee of NCEC who, during the previous redistricting cycle, had served as technical liaison
to the legislative redistricting office of the Democratic National Committee and worked for
Democrats on IMPAC 2000. (Dreschler Dep. at 8:5-13, 61:13-62:7.) Strategic Telemetry
specializes in “microtargeting,” which enables political campaigns, through complex algorithms,
to assess the likelihood that individual voters will turnout to vote and support a particular
candidate. (/d. at 29:15-33:23; Wieneke Dep. at 13:13-15:17.) Strategic Telemetry performed
microtargeting for then-Senator Barack Obama’s presidential campaign in 2008. (Wieneke Dep.
at 16:2-6, 21:2-6; Dreschler Dep. at 29:4-12.) Its clients have included the Democratic National
Committee, the DCCC, the Florida Democratic Party, John Kerry for President, and such
“progressive” organizations as MoveOn.org and SEIU. (Dreschler Dep. at 34:15-36:7 & Exh. 1;
Wieneke Dep. at 20:10-21:6, 21:24-22:1, 23:9-15.) At its corporate-representative deposition,
Strategic Telemetry described itself as a “Democratic firm.” (Dreschler Dep. at 298:4-7.)

Jenner also retained David Beattie of Hamilton Campaigns. (Beattie Dep. at 5:6-13,
34:11-20.) Hamilton Campaigns is the oldest partisan political consulting firm in the country.
(Id. at 19:22-24:14.) In partisan races in the United States, it serves only Democratic candidates.
(Id.) Since 1964, Hamilton Campaigns has been a political consultant to the Florida Democratic

Party and its candidates. (/d. at 32:18-25.) Between July 2007 and June 2013, Hamilton
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Campaigns earned nearly $1.7 million from the Florida Democratic Party (id. at 33:7-11), and it
is one of three principal consulting firms utilized by Congresswoman Debbie Wasserman-
Schultz. (Paikowsky Dep. at 24:11-25:1.) Jenner retained Hamilton Campaigns to analyze data,
given its knowledge of “electioneering and election data.” (Beattie Dep. at 35:22-36:18.)

The principal map-drawer was Brad Wieneke, then a consultant to Strategic Telemetry.
(Wieneke Dep. at 12:18-13:4, 53:11-13.) Wieneke’s task was to “quarterback the map drawing
for the team.” (Dreschler Dep. at 56:21-57:7.) At times, Wieneke assigned components of the
map-drawing to Andrew Dreschler, vice president of Strategic Telemetry, and John O’Neill. (/d.
at 8:2-4; Wieneke Dep. at 53:14-17.)

With its team assembled, Jenner defined the criteria that would guide the map-drawers.
In a memorandum circulated on October 17, 2011, Jenner concluded that the Constitution’s new
prohibition upon an “intent to favor or disfavor a political party” required redistricting maps to
be manipulated to approach “political balance.” (Exh. C at 13-14.) The objective was to draw a
map “that basically created an equal number of seats for each party” (Wieneke Dep. at 91:1-
11)—even though (as Beattie recognized) geographic concentrations of Democrats in urban
areas and minority districts naturally places them into fewer districts and gives redistricting maps
a Republican predisposition (Beattic Dep. at 69:9-21, 71:11-73:19, 74:22-76:19).> Rather than
draw a map without an intent to achieve a particular political result, Jenner’s “philosophy was to
create a map that reflected the vote totals for the state of Florida, which meant creating a map

that had more Democratic seats.” (Wieneke Dep. at 136:23-137:5; see also Dreschler Dep. at

2 See also In re Senate Joint Resolution of Legislative Apportionment 1176, 83 So. 3d
597, 642-43 (Fla. 2012).
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75:7-21.) Jenner determined that Florida was a “50/50 state” (Dreschler Dep. at 294:18-23;
Wieneke Dep. at 193:12-195:20), and it set out to engineer an equal political outcome.

Wieneke explained that the “only real target number was getting 11, 12, 13 Democratic
seats.” (Wieneke Dep. at 213:15-24.) At the beginning of the process, because it was unknown
how many Democratic seats it would be “possible” to create, “the goal was to get as close to 50
percent as possible.” (Id. at 213:25-214:22.) Even after Strategic Telemetry reduced the
minority populations of minority districts, however, those districts were “sucking up” large
numbers of Democratic voters that could not be redistributed to other districts. (/d. at 220:2-11.)
The objective, however, was to increase the number of Democratic seats to “something closer to
50/50.” (Dreschler Dep. at 101:4-22; accord id. at 294:25-295:1 (““And one of the objectives was
to create a map that had as much [political] balance as possible . . . .”).)

Jenner’s theory that map-drawers were required to use partisan performance data to
engineer an artificial partisan balance contradicted the views of other members of the map-
drawing committee. Before Jenner circulated its memorandum, Friedin had opined that map-
drawers are not obligated to maximize political balance and that maps drawn to create more
partisan balance are not more compliant. (Exh. C at 13-14; Friedin Dep. at 96:4-21, 98:21-24.)
In fact, long before the adoption of Amendment 6, Friedin had emphatically denied in testimony
before a committee of the Florida Legislature that Amendment 6 demanded partisan balance:

REPRESENTATIVE WEATHERFORD: Yes. And I am assuming that partisan

equality and balance are very important principles and probably the genesis for

what your petitions—why you have brought these petitions forth. Would that be
correct?

MS. FRIEDIN: No. I—I think—I wouldn’t put it that way. I would say that
partisan fairness and the lack of partisan rigging of districts is what we are about.

REPRESENTATIVE WEATHERFORD: But not partisan equality?
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MS. FRIEDIN: Not necessarily, no. This is, you know, you have to remember
that this is something—Iisten, when Democrats were in charge of the Legislature
this is something that Republicans introduced.

Now the fact—and it has been—it has been championed by Republicans and
Democrats in Florida for many, many years. I don’t think anybody is looking for
partisan equality. I think what we are trying to avoid is a situation what exist
today where the Legislature draws these maps to accomplish a particular political
result where districts are assigned to be, Republicans districts or Democratic
districts as opposed to districts for the people and that is what we are trying to
accomplish here.

Fla. S. Comm. on Reapp. & Fla. H.R. Select Pol’y Council on Strategic & Econ. Plan., transcript
of proceedings at 102-103 (Feb. 11, 2010) (available at http://tinyurl.com/legislativetestimony).
Now, in reliance on the opinions of out-of-state Democratic Party attorneys Jenner and Hebert,
Friedin’s “opinions totally changed.” (Friedin Dep. at 96:22-97:8, 98:21-101:19, 105:5-8.)

Wieneke also disagreed with Jenner. Wieneke understood that Amendment 6 requires
districts to be drawn without regard to partisanship (Wieneke Dep. at 88:15-90:22), and prohibits
the creation of “individual districts for the purpose of creating balance or creating specific leans
Democratic, safe Democratic, leans Republican partisan seats” (id. at 153:7-154:1).
Nevertheless, as a non-lawyer, Wieneke did not oppose Jenner’s wishes: “It wasn’t really my
choice. I mean, I’'m essentially a tool of the client and I’'m going to draw what they ask for.”
(Id. at 91:25-92:23; accord id. at 91:23-24 (“FairDistricts was my client, and [ was going to draw
according to their understanding.”).) Wieneke understood that he was the “soldier” and not the
“general”: “If they had told me to draw seats that resembled small forest animals and I did not
believe it was going to harm anyone, I would have done so.” (/d. at 94:20-95:7.)

Hours before Jenner circulated its memorandum, Friedin emailed Wieneke: “Are you

clear on what principles you will use when preparing the draft?” (Exh. C at 7.) From his
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“notes,” Wieneke prepared an outline of his “mapping principles.” (/d. at 5-7.) Under the
heading “Do not Favor Disfavor Party or Incumbent,” Wieneke wrote:
OK, generally we want a map that looks like it is doing this, but Democrats
currently have 6 of 25 seats and all 6 of those seats are minority majority or

minority coalition seats. Underlying goal is to increase the number of safe
Democratic seats and the number of competitive seats.

(Id. at 6 (emphasis added).) The outline continued: “Also, probably best if we preserve Debbie
Wasserman’s Seat 20.” (Id. (emphasis added).)

Four hours later, Wieneke emailed Dreschler that Friedin “had a mini freak out over this
email and asked me to do the follow up email as she didn’t want our actual principles in
writing.” (ld. (emphasis added).) Wieneke found Friedin’s reaction “odd” because, in his view,
their communications were “covered by privilege,” and the notion that their communications
would be discoverable was “a bit of a fantasy.” (Id.) He concluded: “If you want me to write
out my principles to have a discussion with, but you don’t want my actual principles, you should
probably call me to tell me what you actually want.” (/d.) Dreschler responded: “Weird. I
would send a heads up to [Strasma] so he doesn’t reply all.” (I/d.) Wieneke circulated a “follow
up email” that deleted from the outline the partisan statements quoted above. (/d. at 3-4.)

Wieneke testified that Friedin had called him and said, “I’m upset that you wrote this
down. We need to fix this.” (Wieneke Dep. at 161:16-162:13.) He described the conversation
as terse and heated. (/d. at 147:10-22.) According to Wieneke, Friedin indicated that Wieneke’s
principles were either different from “what she had in mind or different [from] what she wanted
[him] to write down.” (/d. at 147:10-148:20.) Friedin testified that Wieneke’s principles did not
reflect FairDistricts’ principles. (Friedin Dep. at 170:18-172:4.) According to Dreschler, Friedin
insisted that Wieneke’s email be deleted. (Dreschler Dep. at 48:3-25, 174:9-20.) Dreschler

testified that he deleted the email, though he never deletes emails. (/d. at 47:3-48:25, 332:8-10.)
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To Wieneke, the principles in his outline reflected those in Jenner’s memorandum. His
statement that the goal was to “increase the number of safe Democratic seats” reflected his
understanding, after discussion with Friedin and review of Jenner’s memorandum, of Jenner’s
“contention that we could draw individual districts using partisan data for the purpose of creating
a balanced overall state map.” (Wieneke Dep. 153:7-154:1; see also id. at 143:9-144:5.)

With the “goal of a 50/50 split” between the political parties, before it began to draw the
map, Strategic Telemetry purchased political-performance data from NCEC. (/d. at 118:18-23,
195:15-20; Dreschler Dep. at 127:14-128:10.) The political data were needed in order to create a
map with a predetermined political balance. (Wieneke Dep. at 136:23-137:5.) This too directly
contravened the legislative testimony Friedin provided before the adoption of Amendment 6:

MS. FRIEDIN: Well, I think that there are many examples of times, and Senator
Thrasher, with all—with all the experience that you have and the redistricting
experience, specific redistricting experience you have, you know that there have
been many times in which and probably almost every time in which districts are
examined to determine whether they’re going to be good for an existing
incumbent or not or whether they’re going to be for a party or not.

We are asking you to not look at that information anymore. To eliminate that
consideration from your calculus.

MS. FRIEDIN: ... Another way [that intent would be divined] would be the data
that you use to rely on to draw a particular district. Now, we—there is no
question and this question has been raised time and time again in these hearings.

We understand the data must be used in drawing minority districts, but it doesn’t
have to be used in drawing the non minority districts. So registration and

performance data shouldn’t and doesn’t have to the used.

Fla. S. Comm. on Reapp. & Fla. H.R. Select Pol’y Council on Strategic & Econ. Plan., transcript

of proceedings at 77, 80 (Feb. 11, 2010) (available at http://tinyurl.com/legislativetestimony).
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While it acquired and used political performance data (Dreschler Dep. at 76:23-77:9),
FairDistricts refused to pay for it. (Friedin Dep. at 160:12-23, 220:1-8.) Steve Paikowsky, a
consultant to FairDistricts who served as campaign manager for Democratic Congresswoman
Debbie Wasserman-Schultz and as a political consultant to Democratic candidates and the
DCCC (id. at 222:11-223:1, 236:8-11; Paikowsky Dep. at 12:19-16:21), contacted an attorney at
Perkins Coie and requested that the fee be waived (Paikowsky Dep. at 58:25-59:24). Ultimately,
the political data purchased by Strategic Telemetry was paid in place of FairDistricts by the
Democratic Trust and the Florida Democratic Party. (Gersh Dep. at 14:12-15:17; Exh. C at 68.)

Strategic Telemetry began with a blank slate and analyzed the political performance of
different regions of the State. (Dreschler Dep. at 93:7-23, 242:5-9.) Strategic Telemetry then
drew some districts specifically as Democratic seats and other districts specifically as Republican
seats. (Id. at 240:6-242:4, 245:11-18.) In the remainder of the State, where it could not draw
districts as clearly Democratic or Republican districts, Strategic Telemetry considered political
performance among other criteria to guide its construction of districts. (/d. at 243:1-244:11.)

This approach contradicted Friedin’s legislative testimony that Amendment 6 prohibits
map-drawing “to accomplish a particular political result where districts are assigned to be
Republican districts or Democratic districts as opposed to districts for the people,” see Fla. S.
Comm. on Reapp. & Fla. H.R. Select Pol’y Council on Strategic & Econ. Plan., transcript of
proceedings at 103 (Feb. 11, 2010) (available at http://tinyurl.com/legislativetestimony), and
from “setting up a district in a particular partisan way” or “for the purpose of incorporating a
certain number of Democrats or a certain number of Republicans,” id. at 104, 105. In legal

matters, however, Friedin deferred to Jenner (Wieneke Dep. at 158:24-159:10; Friedin Dep. at
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60:19-62:7), and Strategic Telemetry created districts expressly to “effect a specific political
result either for the Democratic Party or the Republican Party” (Friedin Dep. at 91:17-21).
Map-drawing decisions were made by committee. (Wieneke Dep. at 57:11-20.) The
committee included Jenner attorneys Michael DeSanctis and Paul Smith, as well as Hebert,
Friedin, Gelber, and Beattie. (/d. at 57:21-58:11.) The committee participated in map-drawing
both in person and through dozens of interactive online sessions, known as GoToMeetings, that
allowed participants to view and discuss changes to the map in real time. (/d. at 62:21-63:6;
Dreschler Dep. at 264:5-13, 268:9-12.) In connection with these interactive sessions, Strategic
Telemetry provided spreadsheets that displayed measures of the political performance of each

29 ¢

district and classified districts as “safe Republican,” “leans Republican,” “safe Democratic,” and
“leans Democratic.” (Wieneke Dep. at 211:15-212:24; Dreschler Dep. at 263:4-264:4.) As the
map-drawers drew the districts, the committee discussed the partisan performance of districts.
(Wieneke Dep. at 212:25-213:14.) The committee “cared about the total leans Democratic, safe
Democratic, and total. They cared about the total Democratic seats. They cared about the total
Republican seats.” (/d. at 213:15-24.) And they directed map-drawers to make “lots” of changes
in response to the political performance of the districts. (Dreschler Dep. at 263:4-266:18.)

Strategic Telemetry used political data “throughout the process.” (/d. at 130:25-132:1.)
It would “draw a handful of districts and check on their performance prior to moving on.” (/d. at
132:2-23.) It “continuously looked at the performance data throughout this process” to achieve
its “objective of creating balanced maps.” (/d. at 132:24-133:8; accord id. at 269:3-13.)

The map-drawers drew districts “based off of a to-do list coming from the committee.”

(Wieneke Dep. at 97:23-98:4.) On October 19, Wieneke hosted two GoToMeeting meetings.
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(Exh. C at 18-21.) Wieneke then emailed Dreschler a “to-do” list that arose from the meetings.

(Id. at 22; Wieneke Dep. at 164:20-167:20.) The list included the following partisan directives:

e “move CD 11 entirely within Hillsborogouh (sic) taking in Dem friendly areas (even
though it will reduce minority populations).”

e ‘“seeif we can carve a dem friendly Pinellas county.”

o “See if we can get a toss up out of CD2/Leon/Panhandle.”

o “See if there is enough dem population for a district in Daytona/Volusia.”
o “Sarasota has been moving Dem, see what we can carve there.”

e “Ifwe don’t do Jacksonville/Gainesville, see what Gainesville will support on its own.”

(Exh. C at 22 (emphases added).)

The instruction to “get a toss up out of CD2/Leon/Panhandle” referred to an attempt to
make District 2, which is represented by Republican Congressman Steve Southerland, “more
Democratic” and “more competitive.” (Wieneke Dep. at 181:24-182:16.) In Wieneke’s words,
“people were just hoping to get a competitive seat.” (Id. at 182:10-14; accord id. at 192:2-16
(“So to get up to, you know, 11, 12, 13 Democratic seats, we need to create Democratic seats
that did not exist on the previous map.”).) Later, when the map was complete, Wieneke noted:
“We believe we strengthened [District 2] to a ‘leans democratic district.”” (Exh. C at 61-62.)

The instruction to create a Democratic district in Volusia County was subsequently
followed by the following instruction with respect to District 24, which included Volusia
County: “Assuming they approve your [Districts] 26 and 7, then try within reason to adjust
[District] 24 to be as strongly dem as possible. 1f you get that far, then work on zeroing out most
of the changes so we can easily do the fill in districts.” (/d. at 28 (emphasis added).) At his
deposition, Dreschler noted that District 24 was “underperforming on Democratic performance,

and we were trying to get it to be more of a balanced seat.” (Dreschler Dep. at 205:13-206:8.)
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Wieneke’s instruction to “carve” a Democratic district in Sarasota County pursued the
“overall intention . . . to create a statewide map that had roughly 50/50 representation.”
(Wieneke Dep. at 182:21-183:8.) “[B]y some counts, we were at 11 seats, by some counts we
were at 13 seats. So we were looking to get a seat that might potentially be a future Democratic
seat to even up that number.” (/d.) Similarly, Wieneke’s instruction as to Gainesville was to
evaluate whether Gainesville would support a Democratic district. (Dreschler Dep. at 337:7-13.)

As the drawing progressed, Strategic Telemetry systematically removed Democrats from
districts of high Democratic concentration and redistributed them to enhance the Democratic
performance of neighboring districts. (Wieneke Dep. at 218:22-219:8.) “Our intention was kind
of across the board in African-American districts to lower the number of African-Americans and
certainly to lower the number of Democrats in these districts and kind of in surrounding areas to
create what we would call influence districts.” (/d. at 63:19-23; accord id. at 77:18-78:3 (“[W]e
were universally lowering the African-American population across these districts to try to spread
out the Democratic vote, create these influence districts, create these opportunity districts.”).)
The same effort to relocate Democratic voters to change the political performance of adjacent
districts also applied to non-minority districts, as Strategic Telemetry transferred Democrats
from safe Democratic seats to neighboring districts for political purposes. (/d. at 219:9-11.)

Strategic Telemetry also manipulated the political composition of three districts in South
Florida with predominantly Hispanic populations. In South Florida, consistent with its objective
to give each party a “roughly equal number of seats,” Strategic Telemetry purposefully created
one “safe Republican seat” and “one safe Democratic seat,” and a third Hispanic district that
“was more of a toss-up.” (I/d. at 177:7-178:21.) The creation of a safe Democratic seat was

intentional. (Id. at 179:7-18 (“[O]ur intention was to create a Democratic seat opposite of [the
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Republican seat].”); Dreschler Dep. at 208:25-209:3 (“Q. And there was an objective, was there
not, in creating a Hispanic district in Miami-Dade that would elect a Democrat, not a
Republican? A. In terms of keeping it balanced, yes.”).) Strategic Telemetry performed an
analysis and found that, “at best, one of these seats can be turned democratic.” (Exh. C at 32.)

Initially, it was unclear whether it would be possible to draw a Democratic Hispanic
district in South Florida. “[S]ee if you can get [a District 18] that maintains the same (or better
higher) % hispanic with better Dem performance,” Wieneke wrote to O’Neill on October 28.
(Id. at 24.) On November 4, Wieneke wrote to Friedin: “[A]ssuming we can carve a democratic
Hispanic district in Miami-Dade[,] we are going to have to look at local elections down there to
make sure that they would actually vote for a Dem in non-statewide races.” (Id. at 79.) The
initial results were unpromising. On November 9, Wieneke wrote to Friedin that “support for the
Dem among Hispanic voters was only 45%,” to which Friedin responded: “I am afraid I do not
understand. :( (sic)” (Id. at 83.) Still, the final product contained Hispanic districts that were
purposefully drawn to be Republican and Democratic seats. (Wieneke Dep. at 177:7-178:21.)

To accomplish the desired partisan outcome in South Florida, Strategic Telemetry used
data that Beattie had developed through a statistical method known as factor analysis. (/d. at
178:22-180:9; Beattie Dep. at 81:1-82:22.) These data enabled Strategic Telemetry to identify
precincts—referred to as Surge Hispanic Democratic Precincts—that voted or trended
Democratic and contained heavy concentrations of non-Cuban Hispanics. (Exh. C at 23; Beattie
Dep. at 66:7-18, 67:19-22, 84:5-13, 123:3-12; Wieneke Dep. at 176:11-22.) Strategic Telemetry
excluded these precincts from its safe Republican seat and assigned them to the two districts that

were foreordained as Democratic and toss-up seats. (Wieneke Dep. at 178:22-179:1, 180:4-9.)
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As the map-drawing continued, so did the search for Democratic seats. On October 31,
O’Neill wrote to Dreschler: “Right now just trying to generally figure out where we can pick up
seats.” (Exh. C at 25.) Dreschler understood this statement to refer to Democratic seats
(Dreschler Dep. at 200:12-23), and conceded at his deposition that an effort to “pick up”
Democratic seats is inconsistent with Amendment 6 (id. at 201:4-11). Reflecting the inherent
difficulty of drawing a map that affords Democrats an equal number of seats, and in contrast to
Strategic Telemetry’s numerous efforts to create Democratic seats, Dreschler was unable to
recall any effort to “pick up” Republican seats (id. at 201:12-23), or a single reference among
70,000 pages of documents to any effort to create a Republican district (id. at 336:6-339:12).

On December 27, Wieneke wrote of a conversation with Friedin. (Exh. C at 41.) He had
“talked her out of a bunch of changes,” but she insisted on some: “They want to scoop as many
Jews out of Tamarac and Sunrise as they can.” (/d.) Friedin had directed Wieneke to remove
Jewish voters in Tamarac and Sunrise from District 23, an African-American district, and place
them in Districts 19 and 20 (id.), which were represented by Democratic Congressman Ted
Deutch and Democratic Congresswoman Debbie Wasserman-Schultz. Tamarac was to be placed
in District 19, while areas of Sunrise that were “purple/blue”—i.e., not Republican—and no
more than 10% black were to be transferred to District 20. (/d.; Dreschler Dep. at 291:3-9.)

Wieneke was “not a fan of these moves.” (Wieneke Dep. at 202:17-204:6.) The changes
made an existing, claw-like extension of District 23 “skinnier” and breached some municipal
boundaries. (Exh. C at 41.) Wieneke believed that Friedin’s objective was to bring “better
Dems” into Districts 19 and 20 (Wieneke Dep. at 204:11-15), as Friedin and others from South
Florida believed that “Jewish condominiums and Jewish-dense areas” had “very high

Democratic performance,” even if the political data suggested otherwise (id. at 201:14-202:4,
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203:15-204:2). At her deposition, Friedin insisted that her intent was to preserve communities of
interest. (Friedin Dep. at 225:24-228:7.) After the maps were finalized, Friedin asked Wieneke
why part of Miramar west of I-75 was included in District 20—the district represented by
Congresswoman Debbie Wasserman-Schultz. (Exh. C at 49.) Wieneke responded that
additional population was necessary, and “I’m guessing we used Miramar instead of Southwest
Ranches because it is friendlier area and gets more democratic Hispanics into the district.” (/d.)
Strategic Telemetry’s communications throughout the map-drawing process reveal
personal identification with the Democratic Party. The map-drawers used first-person pronouns

99 ¢C

such as “we,” “us,” and “our” to ally themselves to the Democratic Party. For example, Wieneke
wrote that certain precincts in South Florida “either vote Dem or are moving our way.” (/d. at
23.) In another email, he referred to districts that lean Republican but “will trend our way.” (/d.
at 42.) Elsewhere, Wieneke suggested that Beattie “tag the districts that are going to trend for us
and against us,” and opined that “all three of our maps should grow in our favor.” (/d. at 46.)
And Dreschler wrote to Friedin that in certain races “we will still need a strong candidate but the
amount of money needed to win will be significantly less.” (/d. at 63.) In each case, the first-
person pronoun signified the Democratic Party. (Wieneke Dep. at 185:1-13; Dreschler Dep. at
189:23-190:3, 297:9-16, 302:16-303:15, 321:3-9; Beattiec Dep. at 154:17-155:15.) Similarly,
Wieneke described an estimate of political performance that overstated Democratic performance
as “optimistic” (Exh. C at 45; Dreschler Dep. at 301:2-14), and to an area of high Democratic
concentration as “friendlier” (Exh. C at 49; Dreschler Dep. at 305:5-19). Dreschler did not find

such vernacular unusual “because we’re a democratic firm” that sometimes refers to Democrats

as “we,” “us,” and “our”—and to Republicans as “them.” (Dreschler Dep. at 298:1-16.)
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When the map was complete, Friedin called for a “final decision on how to characterize
the fairness impact” of the map. (Exh. C at 45.) The fairness (i.e., political) impact of the map
was “[c]rucial for internal communications with partners and funders.” (/d.) According to
Paikowsky, it was important to some of FairDistricts’ funders that the map be more favorable to
Democrats than the benchmark map. (Paikowsky Dep. at 101:14-20; see generally id. at 96:9-
105.25.) The committee had considered one “combo” measure of political performance that
averaged the results of four or five statewide elections, as well as a measure that averaged only
the 2008 presidential and 2010 gubernatorial elections. (Exh. C at 43-48; Dreschler Dep. at
301:19-302:2, 311:20-312:14, 313:23-315:7, 318:21-319:23.) The two-race average showed
stronger Democratic performance and fewer competitive districts. (Exh. C at 51; Dreschler Dep.
at 299:12-300:7, 312:8-12). Friedin asked whether, for donors, the two-race average was
sufficiently accurate, and Beattie responded that the four-race average was the “most honest.”
(Exh. C at 51.) Dreschler opined that the two-race average told a “better story.” (/d. at 63.)

In a summary prepared at Friedin’s request, Dreschler wrote: “On the house, we have 5
safer Dems. On the Senate, we have | safer Dem, in Congress, we have 2 safer Dems. These 8
races, we will still need a strong candidate but the amount of money needed to win will be
significantly less.” (/d.) At their depositions, neither Friedin nor Dreschler remembered the
purpose of this partisan analysis. (Friedin Dep. at 248:2-19; Dreschler Dep. at 320:5-321:2.)

On January 6, 2012, the League of Women Voters of Florida, Inc., and Common Cause
submitted Jenner’s map to the Florida Legislature and requested as a “courtesy” that it be offered
as an amendment in committee. (Exhs. D & E.) The request was a ploy. As Jenner wrote in

October 2011, “the legislature is obligated to choose a map that produces more partisan balance
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. Again, this means we must introduce a fair map for them to reject.” (Exh. C at 14.) On

January 9, Friedin wrote to Wieneke: “Now let’s go on the attack!!!!” (/d. at 49.)

Representative Will Weatherford, Chairman of the House Redistricting Committee,
agreed to introduce Jenner’s map. In a letter to Chairman Weatherford, the League of Women
Voters of Florida, Inc., and Common Cause wrote that their “proposals comply with Article III,
Sections 20 and 21 in every respect.” (Exh. F at 1.) On January 27, the House Redistricting
Committee defeated the proposal by a unanimous vote of 0-21. See Fla. H.R. Comm. on Redist.,
transcript of proceedings at 59-61 (Jan. 27, 2012) (available at http://tinyurl.com/Jan27Meeting).

On March 9, 2012, the Florida Supreme Court construed the identical, new redistricting
standards applicable to state legislative districts. The Court rejected the LOWV Plaintiffs’
argument that map-drawers must establish a forced equilibrium between the political parties:

We reject any suggestion that the Legislature is required to compensate for a

natural packing effect of urban Democrats in order to create a “fair” plan. We

also reject the suggestion that once the political results of the plan are known, the

Legislature must alter the plan to bring it more in balance with the composition of

voters statewide. The Florida Constitution does not require the affirmative

creation of a fair plan, but rather a neutral one in which no improper intent was

involved.
In re Senate Joint Resolution of Legislative Apportionment 1176, 83 So. 3d 597, 643 (Fla. 2012).
The Florida Constitution did not require “political fairness or competitiveness,” or an artificial,
partisan proportionality, but merely prohibited an intent to favor or disfavor political parties. Id.
at 641-42. The Court concluded that the Constitution “prohibits intent, not effect, and applies to
both the apportionment plan as a whole and to each district individually.” Id. at 617. Thus, the

attempt to achieve statewide partisan balance through manipulation of the political performance

of individual districts directly violated the new and explicit standards in the Florida Constitution.
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Wieneke appropriately speculated at his deposition that “if we were to restart this process
today with the guidance of the Supreme Court already having ruled, the Jenner memo would read
differently and the guidance I was given would be different.” (Wieneke Dep. at 194:6-18.)

Nevertheless, on March 26, 2012, well aware that the Supreme Court had rejected their
interpretation and embraced the plain language of Amendment 6, the LOWYV Plaintiffs submitted
their partisan map to this Court. The LOWYV Plaintiffs did not disclose that districts were drawn
as partisan districts in an effort to achieve statewide parity between Democrats and Republicans.
Rather, the LOWYV Plaintiffs argued that their map “achieves all of Florida’s constitutional
criteria” and that the “Court is therefore required to impute improper intent to the Legislature.”
LOWYV PIs.” Mot. for Summ. J. at 19 (Mar. 26, 2012). Their reply in support of summary
judgment pronounced their alternative map to be “Fully Constitutional.” LOWYV Pls.” Reply on
Mot. for Summ. J. at 35 (Apr. 12, 2012). Like the Romo Plaintiffs, the LOWYV Plaintiffs invited
the Court to adopt its corrupt map: “[G]iven the shortage of time, the Court can and should

adopt a lawful map in the record or draw its own map as part of the remedial phase.” Id. at 38.

I1. Plaintiffs Falsely Claimed that Their Maps Were Neutral and Asked This Court to
Impose Them on Florida’s Voters

Although both the LOWYV Plaintiffs and the Romo Plaintiffs drew their maps with
impermissible intent to favor the Democratic Party, they nonetheless repeatedly represented to
this Court that the maps were neutral and nonpartisan. See, e.g., Romo Pls.” Mot. for Summ. J.
and Inj. Relief, at 11 (Mar. 26, 2012) (“The Romo Plaintiffs’ proposed alternative plan, by
contrast, corrects these compactness problems while creating a political balance that is far more
neutral.”); LOWYV Pls.” Mot. for Summ. J. at 19 (Mar. 26, 2012) (“[T]he Coalition’s alternative

congressional plan achieves all of Florida’s constitutional criteria . . . . The Court is therefore
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required to impute improper intent to the Legislature”), id. at 42 (noting the Supreme Court’s
statement that “the Coalition’s [Senate] plan does not appear to purposefully draw Democratic
districts but rather to draw logical, compact districts in a neutral manner” and then asserting that
“[t]his is no less true of the congressional plan that is before this Court.”); see also Expert Affid.
of Stephen Ansolabehere 4 110 (Mar. 26, 2012) (“The Romo map complies with the stipulations
of the Florida Constitution concerning race, party, and incumbency.”).

Plaintiffs cannot justify their representations to this Court on any purported constitutional
requirement to create a “balanced” plan. In In re Senate Joint Resolution of Legislative
Apportionment 1176, the Florida Supreme Court rejected Plaintiffs’ arguments that maps must
be drawn to create partisan balance. 83 So. 3d at 643 (“We reject any suggestion that the
Legislature is required to compensate for a natural packing effect of urban Democrats in order to
create a ‘fair’ plan. We also reject the suggestion that once the political results of the plan are
known, the Legislature must alter the plan to bring it more in balance with the composition of
voters statewide.”) Instead, the Constitution requires a “neutral [plan] in which no improper
intent was involved.” Id. The Supreme Court issued that decision on March 9, 2012 — over two
weeks before Plaintiffs filed their impermissible maps.

Not only did Plaintiffs falsely tout the neutrality of their alternative maps, but they also
urged the Court to adopt their illegal maps. See Romo Pls.” Mot. for Summ. J. and Inj. Relief, at
40 n.5 (Mar. 26, 2012) (“The Romo Plaintiffs request that, in the event the Court enters a
summary judgment order declaring all or part of the 2012 Congressional Plan invalid, the Court
immediately convene the parties to address the appropriate remedy, including a Court-drawn
remedial map (with or without the assistance of a special master) and adoption of one of the

remedial maps proposed by the parties”) (emphasis added); LOWYV Pls.” Reply of Coalition Pls.
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on Mot. for Summ. J., at 38 (Apr. 12, 2012) (“[G]iven the shortage of time, the Court can and
should adopt a lawful map in the record or draw its own map as part of the remedial phase”)
(emphasis added). Nonetheless, this Court denied Plaintiffs” motions for summary judgment.

After their efforts to impose their illegal maps proved unsuccessful, Plaintiffs fought a
prolonged battle to shield their partisan agendas from discovery. On December 11, 2012, the
Court compelled Plaintiffs to respond to discovery about their alternative maps. On January 17,
2013, the Court rejected Plaintiffs’ construction of its ruling, which would have limited
discovery to maps to be offered at trial. On February 7, the Court denied the Romo Plaintiffs’
motion for clarification or reconsideration, rejecting their contention that the attorney-client and
work-product privileges preclude production of at least some documents the Court had ordered
them to produce. On March 5—after the LOWYV Plaintiffs pledged to introduce no alternative
map at trial and, on that ground, refused to produce court-ordered discovery—the Court ordered
discovery by a date certain and directed the LOWYV Plaintiffs to pay reasonable expenses
incurred by the House. The Court memorialized its ruling on March 13, imposing sanctions and
a deadline for compliance. The LOWYV Plaintiffs not only abandoned, on the advice of counsel,
the alternative map that (together with state legislative maps) FairDistricts had paid Strategic
Telemetry more than $250,000 to draw (Friedin Dep. at 253:18-23; Dreschler Dep. at 226:4-24
& Exh. 3), but they abandoned their counsel (Jenner) as well (Wieneke Dep. at 161:1-8).

The Romo Plaintiffs likewise made the strategic decision to abandon their alternative
map. Nonetheless, unlike the LOWYV Plaintiffs, the Romo Plaintiffs intend to introduce new
alternative maps at trial. See LOWYV Pls.” Final Disclosures at 62 (Oct. 28, 2013); Romo Pls.’
Pretrial Disclosures at 38 (Oct. 28, 2013). Days before its disclosure in February 2013, an

alternative map that the Romo Plaintiffs intend to present at trial was vetted by the Democratic
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members of Florida’s congressional delegation (other than the three African-American members)
at the headquarters of the DCCC in Washington, D.C. In attendance were Democratic leader
Nancy Pelosi, the director of the Democratic Trust, and the chairman and staff of the DCCC.
(Smoot Dep. at 38:17-50:21.) Thus, notwithstanding the withdrawal of the summary judgment
maps, Plaintiffs still seek to introduce at trial maps drawn to meet the approval of high-ranking
Democratic Party officials and politicians.
ARGUMENT

A trial court has inherent authority to impose severe sanctions, including dismissal, when
a plaintiff has perpetrated a fraud on the court. Here, Plaintiffs perpetrated such a fraud when
they offered their maps as evidence and asked this Court to adopt their maps without disclosing
that the maps had been with illegal, partisan intent. This Court should sanction Plaintiffs’
unconscionable scheme by dismissing their claims or precluding Plaintiffs from offering any
alternative maps in this proceeding. In addition, the Court should award the Legislative Parties

the costs and attorneys’ fees they incurred as a result of Plaintiffs’ fraud on the Court.

1. A Trial Court May Dismiss an Action Due to Fraud on the Court

A trial court has the “inherent authority” to dismiss an action when a plaintiff has
perpetrated a fraud on the court. Tramel v. Bass, 672 So. 2d 78, 83 (Fla. 1st DCA 1996); Cox v.
Burke, 706 So. 2d 43, 46 (Fla. 5th DCA 1998). This authority exists because “no litigant has a
right to trifle with the courts.” Wenwei Sun v. Aviles, 53 So. 3d 1075, 1076 (Fla. 5th DCA 2010);
Morgan v. Campbell, 816 So. 2d 251, 253 (Fla. 2d DCA 2002). A party “who has been guilty of
fraud or misconduct in the prosecution or defense of a civil proceeding should not be permitted
to continue to employ the very institution it has subverted to achieve [their] ends.” Cabrerizo v.

Fortune Int'l Realty, 760 So. 2d 228, 229 (Fla. 3d DCA 2000) (citing Hanono v. Murphy, 723 So.
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2d 892, 895 (Fla. 3d DCA 1998)); Rosenthal v. Rodriguez, 750 So. 2d 703, 704 (Fla. 2d DCA
2000) (same); see also Horiales v. Loeb, 291 So. 2d 92, 93 (Fla. 3d DCA 1974) (“One who
engages in a fraudulent scheme forfeits all right to the prosecution of a lawsuit.”). As the First
DCA held in Baker v. Myers Tractor Services, Inc., 765 So. 2d 149, 150 (Fla. 1st DCA 2000),
“[h]onesty is not a luxury to be invoked at the convenience of a litigant. Instead, complete
candor must be demanded in order to preserve the ability of this Court to effectively administer
justice. . .. [A] system that relies upon an adversary’s ability to uncover falsehoods is doomed to
failure.”

Fraud on the court occurs where “it can be demonstrated, clearly and convincingly, that a
party has sentiently set in motion some unconscionable scheme calculated to interfere with the
judicial system’s ability impartially to adjudicate a matter by improperly influencing the trier of
fact or unfairly hampering the presentation of the opposing party's claim or defense.”
Hutchinson v. Plantation Bay Apartments, LLC, 931 So. 2d 957, 960 (Fla. 1st DCA 2006);
Wenwei Sun v. Aviles, 53 So. 3d 1075, 1076 (same); Sky Dev., Inc. v. Vistaview Dev., Inc., 41 So.
3d 918, 920 (Fla. 3d DCA 2010) (same); Ramey v. Haverty Furniture Companies, Inc., 993 So.
2d 1014, 1018 (Fla. 2d DCA 2008) (same). When reviewing a case for fraud, the court should
consider “the proper mix of factors and carefully balance a policy favoring adjudication on the
merits with competing policies to maintain the integrity of the judicial system.” Cox, 706 So. 2d
at 46.

Thus, courts dismiss claims when a plaintiff makes false or misleading representations
during the course of a proceeding. See Baker v. Myers Tractor Serv., Inc., 765 So. 2d 149, 151
(Fla. 1st DCA 2000) (affirming dismissal where plaintiff made “false statements” on an issue

“directly related to a central fact necessary to establish his claim”); Cox, 706 So. 2d at 46
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(affirming dismissal where plaintiff gave “false or misleading answers in sworn discovery”);
Metro. Dade County v. Martinsen, 736 So. 2d 794, 795 (Fla. 3d DCA 1999) (finding that trial
court abused its discretion when it failed to dismiss a claim where “plaintiff's misrepresentations
and omissions . . . subverted the integrity of the action”); Hanono v. Murphy, 723 So. 2d 892,
895 (Fla. 3d DCA 1998) (finding that trial court abused its discretion when it failed to dismiss a
claim after plaintiff made false statements); O Vahey v. Miller, 644 So. 2d 550, 551 & n.1 (Fla.
3d DCA 1994) (finding that plaintiff’s “repeated lies under oath concerning his personal
background and education . . . constituted such serious misconduct and such an obvious affront
to the administration of justice that we cannot interfere with the trial judge's discretionary
determination to dismiss the action outright” even though those statements “did not directly
concern the cause of action itself”); Hogan v. Dollar Rent A Car Sys, Inc., 783 So.2d 1211, 1213
(Fla. 4th DCA 2001) (affirming dismissal where plaintiff made false statements in an attempt “to
thwart the discovery process”™); Desimone v. Old Dominion Ins. Co., 740 So. 2d 1233, 1234 (Fla.
4th DCA 1999) (affirming dismissal where plaintiff made “deliberate misrepresentations” during
discovery); Savino v. Fla. Drive In Theater Mgmt., Inc., 697 So. 2d 1011, 1012 (Fla. 4th DCA

1997) (affirming dismissal due to plaintiff’s “repeated fabrications”).

I1. Plaintiffs Have Committed Fraud on the Court, Warranting Dismissal of Their
Claims

Plaintiffs’ behavior is precisely the kind of misconduct that warrants dismissal for fraud
on the court, as they “sentiently set in motion some unconscionable scheme calculated to
interfere with the judicial system’s ability impartially to adjudicate a matter by improperly
influencing the trier of fact or unfairly hampering the presentation of the opposing party’s claim

or defense.” Hutchinson, 931 So. 2d at 960. Here, Plaintiffs attempted to interfere with this
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Court’s ability to determine the constitutionality of the enacted map, as well as the Legislative
Parties’ defense of that map, by asking this Court to compare the enacted map with alternative
maps that were purportedly neutral, but were actually drawn with intent to favor Democrats.
Plaintiffs then asked this Court to adopt their illegal plans and impose them on Florida
voters, misleading the Court about the true character of their maps. See Baker, 765 So. 2d at 151
(affirming dismissal where plaintiff made “false statements” on an issue “directly related to a
central fact necessary to establish his claim”). Plaintiffs sought to quickly try this case before the
Legislative Parties had any opportunity to take discovery and uncover Plaintiffs’ partisan
agendas. Id. at 151 (noting that “a system that relies upon an adversary’s ability to uncover
falsehoods is doomed to failure.”). Their egregious misconduct — which, if successful, would
have imposed an illegal, partisan map on Florida voters — warrants the dismissal of their claims.
The fact that Plaintiffs have withdrawn their summary judgment maps does not excuse
their past actions, as a party “who has been guilty of fraud or misconduct in the prosecution or
defense of a civil proceeding should not be permitted to continue to employ the very institution it
has subverted to achieve [their] ends.” Cabrerizo, 760 So. 2d at 229; Horjales, 291 So. 2d at 93
(“One who engages in a fraudulent scheme forfeits all right to the prosecution of a lawsuit.”).
While this Court should “balance a policy favoring adjudication on the merits with
competing policies to maintain the integrity of the judicial system,” Cox, 706 So. 2d at 46, here,
dismissal would not insulate the enacted plan from scrutiny. A plaintiff that has not committed a
fraud on the Court may challenge the enacted plan at any time. These Plaintiffs, however,
forfeited any claim to equitable relief from this Court when they decided to submit alternative
maps with known partisan intent, and urged the Court to impose them on Florida’s voters. To

preserve the integrity of the courts, Plaintiffs’ misconduct warrants the dismissal of their claims.
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Dismissal is warranted even though Plaintiffs claim that they have “corrected” their
earlier misconduct. (LOWV Motion for Partial Summary Judgment at 9; Romo Motion for
Partial Summary Judgment at 13-14). Plaintiffs withdrew their improper summary judgment
maps only after the maps were presented to this Court under false colors, and affer the
Legislative Parties engaged expert witnesses and expended substantial resources to demonstrate
why this Court should reject them. And courts reject belated attempts to “correct” a fraud on the
court. For example, in Andrews v. Palmas De Majorca Condo., 898 So. 2d 1066 (Fla. 5th DCA
2005), the defendants’ fraud on the court “was discovered minutes before the hearing on their
motion for relief from judgment was to be heard.” Id. at 1070. The defendants’ “response was
simply to withdraw the motion and say ‘never mind,” hoping the problem would just go away.”
Id. The court nonetheless found that the defendants “conduct fails to comport with the standards
of integrity required by the judicial system. Such misconduct must be discouraged in the
strongest possible way. Although the [defendants] have a right to have their case heard, they
can, and have, by their own conduct, forfeited that right.” Id. Here too, Plaintiffs forfeited any

right to present their claims when they decided to submit corrupt maps to this Court.

III. In the Alternative, The Court Should Preclude Plaintiffs From Submitting
Alternative Maps

In the alternative, the Court should preclude Plaintiffs from offering any alternative
congressional maps in this proceeding. Courts may preclude parties from presenting evidence as
a sanction for various kinds of misconduct. See, e.g., Binger v. King Pest Control, 401 So. 2d
1310, 1314 (Fla. 1981) (noting that a court may exclude evidence when a party fails to comply
with the court’s pretrial orders); Delta Information Servs., Inc. v. Joseph R. Jannach M.D. &

Assocs., 569 So. 2d 1353, 1354 (Fla. 3d DCA 1990) (affirming order precluding party from

MIAMI 994513 4 O



Romo, et al. v. Detzner, et al. Case No. 2012-CA-000412
League of Women Voters, et al. v. Detzner, et al. Case No. 2012-CA-000490

offering evidence on damages for failure to comply with discovery orders). Exclusion of
Plaintiffs’ maps is a particularly appropriate sanction here, as Plaintiffs’ misconduct threatens the
“judicial system’s ability impartially to adjudicate a matter by improperly influencing the trier of
fact or unfairly hampering the presentation of the opposing party’s claim or defense.”
Hutchinson, 931 So. 2d at 960. Plaintiffs’ submission of improper partisan maps demonstrates
their willingness to use this judicial process as a means to advance Democratic political interests.
Moreover, although both the LOWYV Plaintiffs and Romo Plaintiffs have strategically abandoned
maps tainted with illegal partisan intent, the new alternative maps they intend to introduce at trial
were likewise drawn by NCEC and vetted by members of Congress and other high-ranking
Democratic Party officials (Smoot Dep. at 38:17-50:21). To preserve the integrity of the judicial
process, this Court should preclude Plaintiffs from introducing any alternative maps at trial.
With this sanction, Plaintiffs could still attempt to establish their claims through the extensive
documentary and testimonial record available to them; they could not, however, use their maps

as evidence.

IV. The Court Should Award the Legislative Parties Any Costs and Attorneys’ Fees
Incurred Due to Plaintiffs’ Misconduct

In addition to the sanctions requested above, the Legislative Parties request that the Court
award them the costs and attorneys’ fees incurred as a result of Plaintiffs’ improper introduction

of alternative maps laden with partisan intent. The Florida Supreme Court has recognized that a

3 Likewise, given their previous attempts to impose on Florida’s voters maps laden with
improper partisan intent, Plaintiffs should not be permitted to introduce any maps in any
proceedings subsequent to trial, including any proceeding concerning what, if any, remedy this
Court may order. Because the Legislature is vested with constitutional authority to enact
congressional redistricting plans, the Court should allow it—rather than proxies for the
Democratic Party—to redraw any districts in the first instance. See Art. I, § 4, U.S. Const. (“The
Times, Places and Manner of holding Elections for Senators and Representatives, shall be
prescribed in each State by the Legislature thereof . . ..”)
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court may award a party costs and attorneys’ fees based on another party’s inequitable conduct
during the litigation. See Moakley v. Smallwood, 826 So. 2d 221, 224 (Fla. 2002) (“The
inequitable conduct doctrine permits the award of attorney’s fees where one party has exhibited
egregious conduct or acted in bad faith.”) (quoting Bitterman v. Bitterman, 714 So. 2d 356, 365
(Fla. 1998)). Under the inequitable conduct doctrine, a court may award costs and fees when
“where one party has acted vexatiously or in bad faith” in either the “actions that led to the
lawsuit” or “in the conduct of the litigation.” Moakley, 826 So. 2d at 224.

Courts may therefore award costs and fees incurred as a result of a party’s fraud on the
court. See Hoegh v. Estate of Johnson, 985 So. 2d 1185 (Fla. 5th DCA 2008) (finding that
party’s “attempt to perpetrate a fraud on the court by knowingly seeking to have a forged will
admitted to probate constituted egregious conduct” warranting award of attorneys’ fees);
Andrews v. Palmas De Majorca Condo., 898 So. 2d 1066, 1069 (Fla. 5th DCA 2005) (upholding
trial court’s order finding that a party “perpetrated a fraud on this Court and therefore awards
sanctions [including] all attorney’s fees and costs incurred” as a result of the fraud) Rydell v.
Rutter, 834 So. 2d 883, 884-85 (Fla. 5th DCA 2002) (denying review of trial court decision
awarding attorneys’ fees as a result of party’s fraud on the court); Patsy v. Patsy, 666 So. 2d
1045, 1047 (Fla. 4th DCA 1996) (finding that the “inherent power possessed by the courts”
authorizes the “imposition of attorney’s fees . . . for litigating in bad faith” and upholding award
of fees and costs based on fraud on the court).

Here, Plaintiffs’ summary judgment motions consumed hundreds of hours of legislative
time—and court time—costing the Legislative Parties, and ultimately Florida’s taxpayers, at
least $100,000. See Exh. G, Affidavit of George N. Meros, Jr., at 2. The Legislative Parties

would not have incurred these expenses had Plaintiffs not introduced their corrupt maps.
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Indeed, no hearing on Plaintiffs’ summary judgment motions would have been necessary if
Plaintiffs had disclosed that the alternative maps supporting their motions were drawn with
illegal partisan intent. The Court should award the Legislative Parties the costs and attorneys’
fees that they incurred responding to Plaintiffs’ alternative maps. See Patsy, 666 So. 2d at 1047.

CONCLUSION

This Court should dismiss the LOWYV Plaintiffs’ First Amended Complaint and the Romo
Plaintiffs’ Second Amended Complaint with prejudice as a sanction for their fraud upon the
Court. Alternatively, the Court should preclude Plaintiffs from offering any alternative maps at
trial or any subsequent proceeding in this case. Finally, the Court should award the Legislative

Parties the costs and attorneys’ fees they incurred as a result of Plaintiffs’ fraud on the Court.
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From: Eric Hawkins

To: Eric Hawkins; Mark AOL
Sent: 1/4/2012 8:39:39 PM
Subject: RE: FL: Florida Supreme Court ready to start hearing redistricting complaints

| should note that there is an alternate configuration of FL24 that I'm working on now which would make it more
competitive by moving Seminole County completely back into the 71 and giving more of Volusia and Flagler back to
the 24, This doesn’t look as clean but makes the 24" more marginal. | also want to continue working on additional
options for the 25™M to make it more Hispanic while maintaining the ~53% DFPFM. I'm a little worried that dropping it to
60% Hispanic from 72% while increasing the 213t to 83.6% from 75.6% Hispanic might be a problem.

Eric Hawkins

NCEC Services, Inc.
202-459-2170
ehawkins@ncecservices.com

From: Eric Hawkins

Sent: 01/04/2012 3:27 PM

To: Mark ACL

Subject: RE: FL: Florida Supreme Court ready to start hearing redistricting complaints

Here are the stats for the Fair Districts Plan (HISP26_01022012) and the plan I've been working on (D23_20MD2}.

Eric Hawkins

NCEC Services, Inc.
202-459-2170
ehawkins@ncecservices.com

From: MG2590@aol.com [mailto:MG2590@aol.com]

Sent: 01/04/2012 1:33 PM

To: ehawkins@ncec.org

Cc: Tom Bonier

Subject: Fwd: FL: Florida Supreme Court ready to start hearing redistricting complaints

From: Hodge@DCCC.ORG

To: Redistricting@DCCC.ORG

Sent: 1/4/2012 1:19:55 P.M. Eastern Standard Time

Subj: FL: Florida Supreme Court ready to start hearing redistricting complaints

Orlando Sentinel - Florida Supreme Court ready to start hearing redistricting complaints

By: Aaron Deslatte

01/04/12
http://blogs.orlandosentinel.com/news_politics/2012/01/florida-supreme-court-ready-to-start-hearing-redistricting-
complaints html?utm_source=feedburner&utm medium=feed&

utm campaign=Feed%3 A+news%2Fpolitics%s2Fpoliticalpulse+%28Central+Florida+Political+Pulse%629

TALLAHASSEE — A full two months before Florida lawmakers are likely to pass the final version of new legislative
maps, the state Supreme Court on Wednesday issued an order setting the guidelines for how complaints about the
maps are to be filed and considered.

The high court will be tasked with reviewing legislative maps — state House and Senate districts — after lawmakers
pass them, and before qualifying for public offices begins in June.
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What’s new this time, the order notes, is that the court will also have to consider whether lawmakers adhered to the
Fair Districts standards, which include protecting racial and language minorities, and drawing maps compactly
without the intent of protecting incumbents or political parties. The order specifies that in order to comply with the
constitutional requirement that the court ”permit adversary interests to present their views,” the court will start
accepting written comments (but no emails) and schedule oral arguments “by such number of persons as the Court
shall deem appropriate to present the issue fully.”

Before the court gets to review them, Attorney General Pam Bondi’s office will get a crack at the task. And
afterward, the federal Department of Justice will have to approve the plans. Congressional maps get handled a bit
differently, with Gov. Rick Scott having veto power over them.

Lawmakers plan to start advancing versions of legislative and congressional maps next week, when the earlier-
than-normal 60-day session starts,

Here’s the court order,

Adam Rex Clarence Hodge

South Region Press Secretary

Democratic Congressional Campaign Committee
430 South Capitol Street, SE

Washington, DC 20003

(202) 485-3430 (o)

(202) 701-7380 (c)

hodge@dccc.org

(@hodgerc
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Redacted

From: mg2590@aol.com [maiito:mg2590@aol.com]
Sent: Thursday, January 05, 2012 05:47 PM

To: Elias, Marc (Perkins Coie)

Subject: Re: (no subject)

| am about to call Kelly and talk with her.

Arcenaux has a draft of the map. He suggested four changes. We can make them. So the process moves along. | have also told
Eric to prepare the question about VRA info.

Mark

From: Elias, Marc (Perkins Coie) (Perkins Coie) <MElias@perkinscoie.com>
To: mg2590 <mg2590@aol.com>

Sent: Thu, Jan 5, 2012 6:40 pm

Subject: Re: (no subject)

T have no idea. Just great.

Marc E. Elias

Perkins Coie LLP

700 13th St, NW
Washington, DC 20005
202-434-1609 (ph)
202-654-9126 (fax)
melias@perkinscoie.com

From: Mark Gersh <mg2590@aol.com>
Date: Thu, 5 Jan 2012 16:25:52 -0600

To: Marc Elias <melias@perkinscoie.com>
Subject: Re: (no subject)

Marc:

001080
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