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Pltf. Tr. Ex. 107 (“Voting Age Population by Race and Ethnicity – District 12”); see also 

Pltf. Tr. Ex. 71, ¶ (1)(a)(xiv) and (xviii). 

123. The boundary the NCGA drew to separate Davidson County citizens 

districts is depicted below.  It is bizarrely shaped and visually not compact. 
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Pltf. Tr. Ex. 24 (Map of CD 12 in Davidson County). 

C. Race, Better Than Politics, Explains the Voters and Voting 

Tabulation Districts Placed In CD 12 

124. Plaintiffs’ expert Dr. David Peterson reviewed a segment boundary analysis 

of CD 12.  Pltf. Tr. Ex. 15, ¶ 2.  The segment boundary analysis was developed by 
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Dr. Peterson in the Shaw litigation as a method of examining whether race or partisanship 

motivated the drawing of electoral district lines.  Pltf. Tr. Ex. 15, at 2 n.1.  Dr. Peterson 

conducted the same analysis after the 2000 Census, which was cited with approval and 

relied on by the United States Supreme Court in assessing whether racial or political 

considerations predominate.  See Hunt, 526 U.S. at 550.  The Court finds that 

Dr. Peterson’s testimony is credible and his methodology reliable.  

125. A segment analysis produces data upon which a determination can be made 

whether the evidence suggests that the reason a boundary line was drawn was in order to 

gather African-Americans or, alternatively, Democrats into a district.  Pltf. Tr. Ex. 15, at 

3-4 (Second Peterson Affidavit); see also Pltf. Tr. Ex. 122 (Peterson Dep. 37:1-25). 

126. Dr. Peterson’s segment boundary analysis determined that racial 

considerations provided a better explanation for the lines of CD 12 than did partisan 

considerations.  Pltf. Tr. Ex. 15, ¶¶ 3, 18; see also Tr. 211:11-220:25 (Peterson). 

127. The population of CD 12 comprises 30.3% of the population of the six 

counties that comprise it.  Pltf. Tr. Ex. 17, ¶ 34.  The likelihood that a person of a given 

race, who lives within these six counties, was included within CD 12 is as follows: 

 

Likelihood That a Person of a Given Race Was Put in CD 12 

(Registered Voters) 

Population 

Group 

Population 

in Six-County Area 

Population in 

CD 12 

White 993,642 67.4% 158,959 16.0% 

Black 396,078 26.9% 254,119 64.2% 
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Id. ¶¶ 34-36.  Accordingly, an African-American who lives in this six-county area is 

more than four times as likely than a white person to reside in the enacted CD 12.  Id. 

128. The following table illustrates the racial composition of the voting 

tabulation districts that were retained in enacted CD 12 from the benchmark district, and 

which were moved into or out of the enacted CD 12: 

Racial Composition of VTDs in Former vs. New CD 12  

(Registered Voters) 

  Black White 

Remained in CD 12 54.0% 31.9% 

Moved into CD 12 44.0% 37.1% 

Moved out of CD 12 23.2% 64.0% 

  

Id. ¶ 38.  

129. Race is a much strong predictor than party registration of which voters and 

VTDs were placed in CD 12 and which were not.  Pltf. Tr. Ex. 17, ¶¶ 44-46, 49-53; see 

also Tr. 312:12-314-21, 318:13-319:9 (Ansolabehere). 

130. The following table compares the likelihood that a person of a given race 

and party was placed in CD 12: 

Likelihood that a Person of a Given Race and Party was put in CD 12 

(Registered Voters) 

Party of 

Registration 

Population 

Group 

Population 

In Envelope 

Population in 

CD 12 

Percent of 

Group in 

CD 12 

Democrat White 280,915 51,367 18.3% 

Black 334,427 217,266 65.0% 

Republican White 448,914 61,740 13.8% 

Black 10,341 6,199 59.9% 

Undeclared White 262,024 45,496 17.4% 

Black 51,061 30,505 59.7% 
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Pltf. Tr. Ex. 17, ¶ 44, Table 7.  If an individual within the envelope is African-American, 

the odds that she was included within CD 12 were approximately four times higher than 

if she were white—irrespective of party.  Id. 

131. These disparities are significantly greater under new CD 12 than they were 

under the prior map.  For instance, under the old map, 40.4% of white Democrats were 

included within CD 12.  Id. ¶ 45.  

132. The following table compares the percentages of Democratic registered, 

Republican registered, and Undeclared voters within racial groups retained in, moved 

into, and moved out of CD 1 from the benchmark district: 

Partisan Composition Within Racial Groups of Populations of VTDs 

Kept In, Moved Into, and Moved Out of CD 12 

(Registered Voters) 

  Among Whites Among Blacks 

  Dem. Rep. Unreg. Dem. Rep. Unreg. 

Remained in 

CD 12 

31.1% 40.4% 28.4% 85.7% 2.4% 11.3% 

Moved 

Into CD 12 

34.3% 36.2% 29.2% 87.0% 2.5% 14.0% 

Moved Out 

Of CD 12 

29.3% 45.1% 24.5% 95.6% 2.5% 12.9% 

  

Id., Table 11.  
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V. EVIDENCE ESTABLISHING THAT CD 1 IS NOT NARROWLY 

TAILORED  

A. Race Was Used More Than Necessary to Comply with the VRA in 

CD 1 

133. In every election in CD 1 since 1992, the African-American candidate of 

choice won decisively, regardless of whether the district was majority-BVAP.  Tr. 284:3-

285:6, 287:2-19 (Ansolabehere); see also Tr. 565:18-566:22, 636:5-15 (Hofeller).  

134. The Department of Justice precleared the 1997 and 2001 iteration of CD 1 

when the BVAP of the district was, respectively, 46.54% and 47.76%.  See Pltf. Tr. Ex. 

69 (“Congressional Races 1992-2010,” Exhibit 81 to Deposition of Erika Churchill). 

135. A BVAP in excess of 50% is not necessary for African Americans to elect 

candidates of choice to Congress in the area served by CD 1.  Tr. 172:10-173:12, 186:4-

14 (Butterfield); see also Tr. 287:2-19 (Ansolabehere).  African-American candidates of 

choice can be competitive in a congressional district east of I-95 that contains as little as 

45% BVAP.  See, e.g., Tr. 200:7-202:7 (Butterfield).  

136. At the time the 2011 Congressional Plan was adopted, the NCGA did not 

have before it any functional analysis of voting history suggesting that African-American 

candidates’ of choice cannot prevail in a congressional district in the area in which CD 1 

is located unless the district is majority-BVAP.  In fact, the evidence before the General 

Assembly was to the contrary:  The African-American candidate of choice had prevailed 

in every election since 1992 without exception.  See Pltf. Tr. Ex. 69 (“Congressional 
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Races 1992-2010,” Exhibit 81 to Deposition of Erika Churchill); see also Tr. 284:3-

285:6, 287:2-19 (Ansolabehere); Tr. 565:18-566:22, 636:5-15 (Hofeller). 

B. CD 1 Is Not Narrowly Tailored to Remedy Any Potential Section 2 

or Section 5 Violation Because It Incorporates Substantial Areas 

Where No Section 2 or 5 Remedy Is Required 

137. The final configuration of CD 1 extends from rural parts of eastern North 

Carolina into urban areas of Durham County.  The extension of CD 1 into Durham 

County destroyed the rural and agricultural community of interest that had existed in CD 

1 since it was first formed in 1992.  See Shaw v. Hunt, 861 F. Supp. 408, 470 (E.D.N.C. 

1994). 

138. As reconfigured, more than 20% of the voting age population in CD 1 

resides in Durham County.  CD 1 contains 295,606 black citizens of voting age of whom  

59,755 reside in Durham County.  Pltf. Tr. Ex. 106 (“Voting Age Population by Race and 

Ethnicity – District 1”) 

139. Extending CD 1 into Durham County did not remedy any potential Section 

5 violation.  Durham County was not covered by Section 5 at the time CD 1 was enacted.  

Pltf. Tr. Ex. 78 (2011 Section 5 Submission for Congressional Plan, Attachment NC11-

C-27C-1).  Extending CD 1 into Durham County was not designed to remedy, and did 

not remedy, any potential Section 2 violation for the black citizens of Durham County. 

140. In 1986, the United States Supreme Court held that no Section 2 violation 

existed in Durham County because of the “sustained success black voters have 
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experienced” over the past six elections in electing their preferred candidate to House 

District 23.  Gingles, 478 U.S. 30 at 71. 

141. The “sustained success” of black voters in Durham County  in electing their 

candidates of choice noted by the Supreme Court in 1986 continued for the intervening 

25 years.  Since 1986, the preferred candidates of black voters in Durham County have 

repeatedly been elected to the State Senate, the State House, the Board of County 

Commissioners, the City Council, the School Board and other elected offices.  Pltf. Tr. 

Ex. 143, at 99-103. 

C. Defendants Concede that CD 12 was Not Narrowly Tailored to 

Comply with the Voting Rights Act 

142. Defendants have advanced no argument or evidence that the predominant 

use of race in drawing CD 12 was narrowly tailored to serve a compelling government 

interest.  

CONCLUSIONS OF LAW 

VI. RACE PREDOMINATED IN THE DRAWING OF CD 1 AND CD 12 

A. Governing Principles 

143. Equal protection principles deriving from the Fourteenth Amendment 

govern a State’s drawing of electoral districts.  Miller v. Johnson, 515 U.S. 900, 905 

(1995).  “Racial gerrymandering, even for remedial purposes, may balkanize us into 

competing racial factions; it threatens to carry us further from the goal of a political 

system in which race no longer matters[.]”  Shaw v. Reno (“Shaw I”), 509 U.S. 630, 657 
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(1993).  Thus, “race-based districting by our state legislatures,” regardless of motive, 

“demands close judicial scrutiny.”  Id. 

144. To prove a racial gerrymandering claim, Plaintiffs must first prove that race 

was the dominant factor in drawing CD 1 and/or CD 12.  Shaw I, 509 U.S. at 643; see 

also Page v. Va. St. Bd. of Elections, No. 3:13cv678, 2015 WL 3604029, at *6 (E.D. Va. 

June 5, 2015). 

145. Plaintiffs may meet their burden “either through circumstantial evidence of 

a district’s shape and demographics or more direct evidence going to legislative purpose, 

[of showing] that race was the predominant factor motivating the legislature’s decision to 

place a significant number of voters within or without a particular district.”  Miller, 515 

U.S. at 916; see also Alabama Legislative Black Caucus v. Alabama, 135 S. Ct. 1257, 

1267 (2015). 

146. Direct evidence may include statements by legislative officials involved in 

drawing the redistricting plan and preclearance submissions submitted by the State to the 

Department of Justice.  Shaw I, 509 U.S. at 645; Page, 2015 WL 3604029, at *9; Clark v. 

Putnam Cnty., 293 F.3d 1261, 1267-68, 1272 (11th Cir. 2002). 

147. The fact that a legislature considers other factors when drawing a district 

does not preclude a finding that race predominated.  Bush v. Vera, 517 U.S. 952, 963 

(1996).  Race predominates when it is the most important criterion—“the criterion that, in 

the State’s view, could not be compromised.”  Shaw II, 517 U.S. at 907. 
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148. The goal of drawing districts of equal population is a “background” 

redistricting principle and “is not one factor among others to be weighed against the use 

of race to determine whether race ‘predominates.’”  Alabama, 135 S. Ct. at 1270. 

149. Where Plaintiffs submit sufficient direct evidence of racial predominance, 

they need not submit an illustrative remedial plan demonstrating that race better explains 

the boundaries of a challenged district than other non-racial factors.  See, e.g., Page, 2015 

WL 3604029, at *7 n.12; see also Bush, 517 U.S. at 969-70 (concluding that race 

predominated over political motives without considering an alternative plan); Clark, 293 

F.3d at 1271 (same); Miller, 515 U.S. at 919 (same, as to other proffered justifications for 

challenged district);  

150. A State’s use of race as a proxy for advancing political goals constitutes 

evidence of racial predominance.  See Clark, 293 F.3d at 1271-72.  

B. Race Predominated in CD 1 and CD 12 

151. Race predominated in the construction of CD 1.  Race was the most 

significant factor used by Dr. Hofeller in drawing the district, and other redistricting 

criteria and goals were subordinated to the use of race.  The NCGA’s goal of ensuring 

that the BVAP in CD 1 exceeded 50% drove the intentional placement of a significant 

number of black voters within CD 1 and non-Black voters outside CD 1.  The record 

unambiguously and clearly reflects that race was “the criterion that, in the State’s view, 

could not be compromised” when drawing CD 1.  Shaw II, 517 U.S. at 907. 

Case 1:13-cv-00949-WO-JEP   Document 137-3   Filed 10/26/15   Page 9 of 19



 

 

64 

152. Race also predominated in the construction of CD 12.  The NCGA 

purposefully drew CD 12 “at” a BVAP level that was above the BVAP found in the 

benchmark CD 12, in an avowed effort to ensure preclearance pursuant to Section 5.  

Regardless of the NCGA’s purpose, using the BVAP level of the benchmark CD 12 as a 

racial floor establishes racial predominance.   

153. In addition, the NCGA purposefully included a substantial number of 

African-American residents of Guilford County in CD 12 because Sen. Rucho and Rep. 

Lewis apparently believed doing so was necessary to avoid “retrogression” for Section 5 

purposes.  The intentional placement of a significant number of black voters within CD 

12 establishes racial predominance.  

154. Dr. Hofeller’s use of a racially charged presidential election in 2008, 

involving the first time in American history that an African-American candidate was 

running for election, and that was only loosely correlated with political performance, 

when two other statewide elections occurred in the same election involving white 

Gubernatorial and Senate candidates that were much more closely correlated with 

political performance, belies the suggestion that politics, not race, was the predominant 

purpose in drawing CD 12.   The selection and use of that election to draw CD 12, which 

had the effect of sorting voters by race, provides further evidence of racial predominance 

in the drawing of CD 12. 

155. For the reasons stated above, the Court finds that the NCGA in effect used 

race as a proxy for political affiliation in constructing CD 12, and that race was the 

Case 1:13-cv-00949-WO-JEP   Document 137-3   Filed 10/26/15   Page 10 of 19



 

 

65 

predominant factor used in drawing the district, with other redistricting criteria and goals 

subordinated to the use of race.  

VII. THE NCGA’S USE OF RACE WAS NOT NARROWLY TAILORED TO 

SERVE A COMPELLING GOVERNMENT INTEREST 

A. Governing Principles 

156. Because Plaintiffs have carried their initial burden of establishing that race 

predominated the construction of both CD 1 and CD 12, Defendants must satisfy strict 

scrutiny by proving that the district lines were (i) narrowly tailored (ii) to meet a 

compelling governmental interest.  See Shaw I, 509 U.S. at 643. 

157. A race-based redistricting plan is narrowly tailored only if the legislature 

has a “strong basis in evidence” supporting its use of race to construct a district.  

Alabama, 135 S. Ct. at 1274.  

158. The Court may assume that compliance with the Voting Rights Act is a 

compelling government interest.  See Shaw II, 517 U.S. at 915; Bush, 517 U.S. at 977; 

Page, 2015 WL 3604029, at *16.  

159. A redistricting plan is not narrowly tailored and fails strict scrutiny if a state 

goes “beyond what was reasonably necessary” to comply with the Voting Rights Act.  

See, e.g., Shaw I, 509 U.S. at 655.  A state has no compelling interest “in avoiding 

meritless [Voting Rights Act] lawsuits,” Shaw II, 517 U.S. at 908 n.4. 

160. Prior to the Supreme Court’s decision in Shelby County v. Holder, 133 

S. Ct. 2612 (2013), Section 5 of the Voting Rights Act barred covered jurisdictions from 

implementing any voting change that has a discriminatory purpose or would have the 
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effect of reducing the ability of minority voters to elect a candidate of their choice.  42 

U.S.C. §§1973c(b), (c) (2006).  A district is narrowly tailored under Section 5 when a 

legislature has “a ‘strong basis in evidence’ to believe race-based measures are necessary 

to preserve the minority community’s ability to elect its candidate of choice.”  Alabama, 

135 S. Ct. at 1274. 

161. Section 5 cannot be used to “justify not maintenance, but substantial 

augmentation, of the African-American population percentage” in the challenged district.  

Bush, 517 U.S. at 983; see also Page, 2015 WL 3604029, at *17.  

162. Section 2 requires legislatures to create majority-minority districts only 

where three preconditions are met: (1) the minority group is “sufficiently large and 

geographically compact to constitute a majority” in a single-member district; (2) the 

minority group is “politically cohesive”; and (3) a white majority votes “sufficiently as a 

bloc to enable it . . . usually to defeat the minority’s preferred candidate.”  Thornburg v. 

Gingles, 478 U.S. 30, 50-51 (1986).  If these preconditions are met, the court must then 

apply a totality of circumstances analysis to determine whether there has been a violation 

of Section 2.  Lewis v. Alamance Cnty., 99 F.3d 600, 604 (4th Cir. 1996).  

163. To satisfy the third of these preconditions, Defendants must present strong 

evidence that there is legally significant racial bloc voting, which exists where the white 

voting bloc usually defeats the minority bloc’s candidate of choice.  Gingles, 478 U.S. at 

51.  Moreover, in order to prove that there is legally significant racially polarized voting, 

Defendants must show that it exists in individual districts rather than larger areas that 
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include the contested district.  See id. at 59 n.28; cf. Alabama, 135 S. Ct. at 1265 (“A 

racial gerrymandering claim . . . applies to the boundaries of individual districts” and 

“does not apply to a State considered as an undifferentiated ‘whole.’”).
6
 

B. In Drawing CD 1 and CD 12, The NCGA Did Not Narrowly Tailor 

Its Use of Race to a Compelling Government Interest 

164. Although Defendants did not concede that race was the predominant factor 

in CD 1, they nonetheless argued in the alternative that the State’s admitted use of race in 

drawing the district was narrowly tailored to serve a compelling government interest in 

complying with Section 2 and Section 5 of the Voting Rights Act.  Defendants have 

offered no justification for the State’s use of race in drawing CD 12.  Accordingly, 

because Defendants bear the burden of proof with respect to the narrow tailoring analysis 

under strict scrutiny, see Shaw II, 517 U.S. at 908, and have failed to carry that burden, 

the Court concludes that CD 12 is an unconstitutional racial gerrymander in violation of 

the Fourteenth Amendment. 

165. Section 5 does not provide a compelling government interest as to CD 1.  

166. Prior to Shelby County, the following counties were covered under Section 

5:  Anson County, Beaufort County, Bertie County, Bladen County, Camden County, 

Caswell County, Chowan County, Cleveland County, Craven County, Cumberland 

County, Edgecombe County, Franklin County, Gaston County, Gates County, Granville 

                                              
6
 Thus, evidence of racially polarized voting in North Carolina generally, or in other parts of the state, is 

irrelevant to the question at hand in a Gingles analysis:  Whether racially polarized voting exists within 

the specific district at issue sufficient to usually defeat the African-American candidate of choice.  

Gingles, 478 U.S. at 51.  Here, Defendants have failed such a showing.  The evidence, indeed, strongly 

suggests the contrary in these two districts.  
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County, Greene County, Guilford County, Halifax County, Harnett County, Hertford 

County, Hoke County, Jackson County, Lee County, Lenoir County, Martin County, 

Nash County, Northampton County, Onslow County, Pasquotank County, Perquimans 

County, Person County, Pitt County, Robeson County, Rockingham County, Scotland 

County, Union County, Vance County, Washington County, Wayne County; Wilson 

County.  None of these jurisdictions are currently covered under Section 5. 

167. Section 5 no longer can serve as a compelling state interest justifying the 

use of race in drawing CD 1 because Shelby County invalidated the coverage formula and 

rendered Section 5 inapplicable to North Carolina and its political subdivisions.  See 

Shelby Cnty., 133 S. Ct. at 2631 (declaring Section 4(b) of the Voting Rights Act 

unconstitutional and holding that “[t]he formula in that section can no longer be used as a 

basis for subjecting jurisdictions to preclearance”). 

168. Even assuming Section 5 remains a compelling interest, the General 

Assembly did not narrowly tailor its use of race in drawing CD 1.  

169. The record does not contain any analysis of the specific or approximate 

BVAP level necessary to preserve African-Americans’ ability to elect their candidate of 

choice in CD 1.  Defendants thus failed to establish that in increasing the BVAP in CD 1, 

the State “went no further than was reasonably necessary” to comply with the Voting 

Rights Act.  See, e.g., Shaw I, 509 U.S. at 655. 

170. Moreover, the record reflects that African-American’ candidates of choice 

had prevailed in every election held in CD 1 under the benchmark plan in a district with 
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