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INTEREST OF AMICI CURIAE!

This brief is submitted on behalf of the National
Asian Pacific American Bar Association (“NAPABA”),
the Asian American Legal Defense and Education
Fund (“AALDEF”), and a coalition of other signatories
committed to representing and serving the interests of
the Asian American and Pacific Islander (“AAPI”) com-
munity (collectively, “Amici”). See Appendix A. Amici
routinely file briefs in cases in this Court and other
courts on issues of significant concern for AAPI com-
munities.

NAPABA is a national association of AAPI attor-
neys, judges, law professors, and law students, repre-
senting the interests of over eighty national, state,
and local AAPI bar associations and nearly 50,000
attorneys who work in solo practices, large firms, cor-
porations, legal services organizations, nonprofit or-
ganizations, law schools, and government agencies.
Since its inception in 1988, NAPABA has served as a
national voice for AAPIs in the legal profession and has
promoted justice, equity, and opportunity for AAPIs. In
furtherance of its mission, NAPABA opposes discrimi-
nation, including on the basis of race, religion, and
national origin, promotes access to justice and legal

! The parties have consented to the filing of this brief. No
counsel for a party authored this brief in whole or in part, and no
counsel or party made a monetary contribution intended to fund
the preparation or submission of this brief. No person other than
amici curiae, its members, or its counsel made a monetary contri-
bution to its preparation or submission.
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services, and promotes the equitable treatment of all
under the law.

AALDEF, founded in 1974, is a New York-based
national organization that protects and promotes the
civil rights of Asian Americans. By combining litiga-
tion, advocacy, education, and organizing, AALDEF
works with Asian American communities across the
country to secure human rights for all. AALDEF has
monitored elections through annual multilingual exit
poll surveys since 1988. Consequently, AALDEF has
documented both the use of, and the continued need
for, protection under the Voting Rights Act of 1965
(“VRA”). AALDEF has litigated cases around the coun-
try under the language access provisions of the VRA,
and seeks to protect the voting rights of language mi-
nority, limited English proficient (“LEP”), and Asian
American voters. AALDEF has litigated cases that im-
plicate the ability of Asian American communities of
interest to elect candidates of their choice, including
lawsuits involving equal protection and constitutional
challenges to discriminatory redistricting plans. See,
e.g., Favors v. Cuomo, 881 F. Supp. 2d 356 (E.D.N.Y.
2012); Diaz v. Silver, 978 F. Supp. 96 (E.D.N.Y. 1997);
OCA-Greater Houston v. Texas, 867 F.3d 604 (5th Cir.
2017); Complaint, All. of South Asian Am. Labor v.
The Bd. of Elections in the City of New York, No. 1:13-
cv-03732 (E.D.N.Y. July 2, 2013), ECF No. 1; Com-
plaint, Chinatown Voter Education All. v. Ravitz, No.
1:06-cv-0913 (S.D.N.Y. Feb. 6, 2006, ECF No. 1.

Amici have longstanding histories of serving the
interests of Asian Americans, Native Hawaiians, and
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Pacific Islanders. Amici collectively represent vast
swaths of AAPI communities and their work seeks to,
among other things, politically empower the AAPI
community, ensure that the AAPI community has
meaningful access to legal services, and that limited
English proficient communities have meaningful ac-
cess to public services.

SUMMARY OF ARGUMENT

Amici represent and serve the interests of the
many different subgroups and populations that consti-
tute the broader AAPI community and submit this
brief in support of Respondents. Amici agree with the
district court’s finding that the addition of a citizen-
ship question will likely lead to an undercount of non-
citizen households of at least 5.8 percent. See New York,
et al. v. United States Dep’t of Commerce, et al., 351
F. Supp. 3d 502, 592 (S.D.N.Y. 2019). This chilling of
participation in the 2020 Decennial Census (“2020
Census”) will have a disproportionate effect on the
AAPI community, which (1) would be uniquely harmed
by the citizenship question, (2) would receive no coun-
tervailing benefit from the citizenship question, and (3)
has historical concerns when governmental decision-
making lacks transparency and fails to consider the
needs of this fast-growing community.

First, the AAPI community would be uniquely
harmed because it is comprised of large numbers of
non-citizens, language minorities, and persons who
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are otherwise hard to count in any census, all of whom
are susceptible to the admitted chilling effect from a
citizenship question.

Second, this particularized harm to the AAPI com-
munity is not outweighed by the government’s pur-
ported interest in voting rights enforcement. The AAPI
community has a proven track record of voting rights
enforcement, without using citizenship data from the
decennial census, and its efforts will be stymied by cen-
sus undercounting that would make it harder to estab-
lish majority-minority districts.

Third, the AAPI community has historical experi-
ence with the misuse of census data—including the
incarceration of Japanese Americans during World
War II and the sharing of information pertaining to
Arab Americans following 9/11—that counsels against
deference to administrative decision-making about the
citizenship question, which was rife with procedural
anomalies.

These heightened concerns for the AAPI commu-
nity come at a crucial moment, because Asian Ameri-
cans are the fastest-growing racial group in the
country and stand to make substantial gains in politi-
cal representation based on that population growth.
Therefore, Amici have a vested interest in opposing the
addition of a citizenship question that will result in the
undercounting of this growing community on the 2020
Census, and urge this Court to affirm the district
court’s decision.

*
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ARGUMENT

I. The Asian American and Pacific Islander
Community is a Recognized and Quickly-
Growing Minority Group That Has a Vested
Interest in Being Accurately Counted in
the 2020 Census.

The AAPI? community is a growing, integral, and
vibrant part of American society.? Despite enduring a
painful history of exclusion, AAPI populations have
grown consistently over the last half-century as the
Immigration and Nationality Act of 1965—which abol-
ished national origin quotas that favored migration
from Europe and severely restricted migration from
Asia and other non-European countries*—opened the

2 The Asian American and Pacific Islander community is di-
verse and contains persons from many regions, of differing eth-
nicities and religious backgrounds. The Census Bureau includes
multiple regions and countries of origin, such as East Asia, South
Asia, Southeast Asia, and the Pacific Islands, in this community.
Throughout the brief, Amici use “AAPI” to refer collectively to the
different segments of the broader AAPI community. Either “Asian
American” or “Pacific Islander” used alone refers to each distinct
subgroup. References to “Pacific Islander” include Native Hawai-
ians. Moreover, while Amici mostly use the singular “community”
for ease of reference when describing AAPI communities, we
acknowledge that there are many communities within that larger
rubric.

3 Beginning in 1978, Congress first officially recognized the
contributions of the AAPI community through the initiation of
“Asian/Pacific American Heritage Week.” H.R.J. Res. 1007, 95th
Cong., 92 Stat. 920 (1978). And in 1992, Congress, permanently
designated each May as “Asian/Pacific Heritage Month.” H.R.
5572, 102nd Cong., 106 Stat. 2251 (1992).

4 Immigration and Nationality Act of 1965, Pub. L. No. 89-
236, 79 Stat. 911; see also Tom Gjelten, In 1965, A Conservative
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doors to large-scale immigration from Asia to the
United States.® Since then, the AAPI community has
experienced rapid growth. Recent Census Bureau fig-
ures show that there are about 20 million AAPI per-
sons in the United States, or about six percent of the
national population.® Of this figure, 5.8 percent iden-
tify as Asian American and about 0.2 percent identify
as Pacific Islander.” Between 1980 and 2000, the size
of the Asian American community roughly quadrupled;
between 2000 and 2015, it grew by seventy-two per-
cent.® This makes the AAPI community the fastest
growing of any major racial or ethnic group in the
United States.® Asian Americans are projected to

Tried To Keep America White. His Plan Backfired, NPR: Weekend
Edition Saturday (Oct. 3, 2015, 6:57 AM), https://www.npr.org/
2015/10/03/445339838/the-unintended-consequences-of-the-1965-
immigration-act.

5 D’Vera Cohn et al., Pew Research Center, The Rise of Asian
Americans 9, 36 (2013), https://www.pewsocialtrends.org/wp-content/
uploads/sites/3/2013/04/Asian-Americans-new-full-report-04-2013.
pdf. (“The Rise of Asian Americans”).

6 U.S. Census Bureau, Population Estimates, July 1, 2017,
https://www.census.gov/quickfacts/fact/table/US/PST045217.

" Id. Given that some individuals may identify with more
than one race or ethnicity, these percentages likely are higher.

8 The Rise of Asian Americans, supra note 5, at 19; Gustavo
Lopez et al., Pew Research Center, Key Facts About Asian Amer-
icans, a Diverse and Growing Population (2017), https://www.pew
research.org/fact-tank/2017/09/08/key-facts-about-asian-americans/.
(“Key Facts About Asian Americans”).

® Key Facts About Asian Americans, supra note 8.
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become the largest immigrant group in the United
States by 2055.1°

The AAPI community not only is growing quickly,
but is increasingly diverse. No single country of origin
dominates, with persons of Chinese, Filipino, and In-
dian origin constituting the largest representative
countries within the AAPI community.!! Geograph-
ically, the community is spread throughout the United
States, with the heaviest concentration—about forty-
five percent of Asian Americans—living in the western
United States.'? As of 2015, Asian Americans com-
prised fifty-six percent of the population in Hawaii, six-
teen percent of California, ten percent in New Jersey,
ten percent in Nevada, and ten percent in Washing-
ton.'® Although the AAPI community is concentrated
in these states, other areas of the country are also ex-
periencing increases in the AAPI population. Major cit-
ies in Arizona and Nevada are witnessing rapid growth
in the AAPI population, while Chicago is home to
twenty-eight percent of the Midwest’s Asian American
population and thirteen percent of its Pacific Islander
population.! Significant AAPI populations also live in

10 Id.

1 Id.

2 Id.

18 Id.

14 Meredith Higashi et al., National Asian Pacific American
Bar Association, Interpreting Justice: Progress and Challenges
on Language Access, An Asian Pacific American Perspective 9
(2017), https://cdn.ymaws.com/www.napaba.org/resource/resmgr/
Language_Access/NAPABA_LanguageAccessReport_.pdf. (“Lan-
guage Report”).
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Cleveland, Detroit, and Minneapolis-St. Paul.’> The
South is seeing similar growth. In North Carolina, for
example, the AAPI population grew by eighty-five per-
cent between 2000 and 2010, and in Georgia, by eighty-
three percent.! And Arkansas and Alabama have seen
a 151 percent and eighty-seven percent growth in their
Pacific Islander population, respectively.!’

Further, the AAPI community includes people who
speak many languages,'® with more than one hundred
Asian and Pacific Islander languages and dialects spo-
ken in the United States.!® Seventy-seven percent of
AAPIs speak a language other than English at home—
more than any other population group.?’ Moreover, just
over half of foreign-born Asian American adults either
speak only English at home or speak English very well,
resulting in almost half of this group primarily speak-
ing languages other than English at home or having
limited proficiency in English.?! And of the 25.9 million
individuals who are LEP, twenty-one percent are AAPI.??

Given the many international streams that feed
into the broader AAPI community, a majority of Asian
Americans are foreign-born, compared with the U.S.

5 Id.

16 Language Report, supra note 14.

7 Id.

18 The Rise of Asian Americans, supra note 5 at 24.
¥ Language Report, supra note 14 at 9.

2 Id.

21 The Rise of Asian Americans, supra note 5 at 24.

22 Language Report, supra note 14 at 9.
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population overall.?® Indeed, seventy-four percent of
Asian American adults are foreign-born.?* And a higher
percentage of Asian Americans become naturalized cit-
izens than all foreign-born adults in the United States.?

In short, the AAPI population is diverse and grow-
ing rapidly. The community embraces people who trace
their origins to many countries and whose paths to the
United States are as varied as the people who have
walked them.

II. The Undercounting That Will Result From
the Inclusion of a Citizenship Question in
the 2020 Census Will Uniquely Harm the
AAPI Community.

In this litigation, the district court found that add-
ing a citizenship question to the 2020 Census would
lead to an “incremental net decline in self-response
rates of at least 5.8%” in non-citizen households. See
Dep’t of Commerce, 351 F. Supp. 3d at 592. The district
court further acknowledged that such a decline in
self-response rates would lead to an undercount in
non-citizen households. Id. At trial, even Petitioners’
attorneys conceded that adding a citizenship question
to the census would cause a decline in self-response. Id.
at 583. Such undercounting will jeopardize an accurate
census count and have significant implications for all

2 The Rise of Asian Americans, supra note 5 at 23.
2 Id.
% Id. at 24.
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communities in the United States, especially the AAPI
community.

A. The AAPI Community Has a Large Share
of Non-citizens, Who Would Be Vulner-
able to Undercounting as a Result of
the Citizenship Question.

Despite having a high percentage of immigrants
who choose to naturalize after coming to the United
States, many AAPI persons reside in the United States
under different immigrant and nonimmigrant sta-
tuses. To the extent that the inclusion of a citizenship
question would chill responses from non-citizens—
whether with or without legal status in the United
States—the AAPI community would bear a significant
portion of that harm.

The Department of Homeland Security (“DHS”)
reports that in 2017 about thirty-eight percent of all
persons who became legal permanent residents (“LPR”)
were born in an Asian country.?® This represented the
largest group by region of LPRs’ countries of origin.?’
In 2018, of the 533,557 immigrant visas the United
States issued worldwide, 190,840 were allotted to people

%6 U.S. Dep’t of Homeland Security, Yearbook of Immigration
Statistics 2017, Table 3, Persons Obtaining Lawful Permanent
Resident Status by Region and Country of Birth: Fiscal Years
2015 to 2017, https://www.dhs.gov/immigration-statistics/yearbook/
2017/table3.

27 Id.



11

from Asia, or about thirty-six percent of the total.?®
This was an increase of about 21,000 immigrant visas
from 2010.%° Indeed, between 2001 and 2010, about 1.6
million immigrants entered the United States from an
Asian country with an immigrant visa.?’ As for Pacific
Islanders, between 2007 and 2009, fourteen percent of
this subgroup in the United States were foreign-born.3!
In addition, some populations of Pacific Islanders, like
the Marshallese community, have a special relation-
ship with the United States. Citizens of the Republic
of the Marshall Islands are covered under the Compact
of Free Association (“COFA”) and can freely enter, law-
fully reside, and work in the United States, and are
nonimmigrants distinct from other migrants.?? An es-
timated 40,000 COFA migrants live in the United
States.?3 Accordingly, the AAPI community consists of
many non-citizens authorized to reside in the United
States.

2 U.S. Dept of State, Report of the Visa Office (2018),
https:/travel.state.gov/content/dam/visas/Statistics/AnnualReports/
FY2018AnnualReport/FY18AnnualReport%20-%20TablelIl.pdf.

2 Asian Pacific American Legal Center et al., A Community
of Contrasts, Asian Americans in the United States 19 (2011)
https:/www.advancingjustice-aajc.org/sites/default/files/2016-09/
Community_of Contrasts_US.pdf. (“Community of Contrasts”).

30 Id. at 19-20.

81 Id.

32 Pearl A. McElfish, Marshallese COFA Migrants in Arkansas,
112 J. Ark. Med. Soc’y 241, 259 (2016).

3 Id.
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Moreover, the AAPI community is comprised of a
significant number of persons who remain unauthor-
ized immigrants, making up about thirteen percent of
the 11.1 million unauthorized immigrants who live in
the United States.?* For example, some of these unau-
thorized immigrants are eligible for Deferred Action
for Childhood Arrival (“DACA”). The U.S. Citizenship
and Immigration Services (“USCIS”) reports that be-
tween 2012 and 2016, it approved the vast majority of
the 37,089 requests for deferred removal action under
DACA by persons of Asian origin from India, Pakistan,
the Philippines, and South Korea.?® Thus, the AAPI
community also has a large share of unauthorized im-
migrants, who are most likely to remain silent and un-
dercounted in the 2020 Census.

It is worth noting that the chilling effect from the
inclusion of the citizenship question would not be
limited to unauthorized immigrants. Unauthorized
immigrants, like DACA recipients, are often in the
same family as authorized immigrants and native-
born Americans, making categorizing households by
citizenship status a difficult task.?® Between the large

3¢ Key Facts About Asian Americans, supra note 8.

% U.S. Dep’t of Homeland Security, Number of I-821D, Con-
sideration of Deferred Action for Childhood Arrivals by Fiscal
Year, Quarter, Intake, Biometrics and Case Status 2012-2016
(Sept. 30), https://www.uscis.gov/sites/default/files/USCIS/Resources/
Reports%20and%20Studies/Immigration%20Forms%20Data/All%20
Form%20Types/DACA/daca_performancedata_fy2016_qtr4.pdf.

3 Michael D. Nicholson et al., Center for American Progress,
The Facts on Immigration Today: 2017 Edition, https://www.
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number of naturalized citizens, authorized non-
citizens, and unauthorized immigrants in the AAPI
community, the majority of AAPI persons have direct
experience with the United States immigration sys-
tem, or have family with direct experience. Indeed,
thirty-two percent of Asian American adults are non-
citizens—both authorized and unauthorized.?” Includ-
ing a citizenship question could lead any person—even
if he or she is a citizen—to think twice before discuss-
ing immigration status with the government,?® for fear
of exposing non-citizen relatives.

This risk of undercounting AAPI persons—citizen
or non-citizen, authorized or unauthorized—would
come at a crucial juncture for this community. If
properly counted, the AAPI community stands to make
great strides from the 2020 Census. Data collected
through the census affects many critical aspects of
American life, from allocating political representatives
to distributing financial resources via federal assis-
tance to states, localities, and families.?® Accordingly,
an accurate census count is essential to fairly allocate

americanprogress.org/issues/immigration/reports/2017/04/20/430736/
facts-immigration-today-2017-edition/.

37 William H. Frey, Commentary: These Are the Groups Most
Likely to Stop Participating in the U.S. Census, Fortune (Mar. 29,
2018), http://fortune.com/2018/03/29/us-citizenship-question-census/.

3 The Rise of Asian Americans, supra note 5 at 118. Thirty-
one percent of foreign-born Asian Americans say they came to the
United States to reunite with family.

3 U.S. Census Bureau, Why We Conduct the Decennial Cen-

sus (2017), https:/www.census.gov/programs-surveys/decennial-
census/about/why.html.
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resources and political representation for the next dec-
ade. Given the AAPI community’s increasing presence
in the United States, it is critically important that the
2020 Census accurately count its membership so that
the community can be fully and properly represented
in the myriad ways census data is used.

B. The AAPI Community Has a High Pro-
portion of Persons Who Are Particu-
larly Distrustful of the Census and Who
Are Hard to Count.

As a baseline, the 2020 Census faces the prospect
of low participation, even without the citizenship ques-
tion. Published in January 2019, the 2020 Census Bar-
riers, Attitudes, and Motivators Study Survey (“2020
CBAMS Survey”) found that fewer than seven in ten
households plans on responding to the census.*’ As the
report concluded, “[t]his rate is cause for concern be-
cause the decennial census is designed to count every
person in the United States, and actual response rates
are often lower than intended response rates.”! The
2020 CBAMS Survey further confirmed that many
people believed, or were uncertain, “that the census is
used to keep track of people who are in the country

40 Kyley McGeeney et al., U.S. Census Bureau, 2020 Census
Barriers, Attitudes, and Motivators Study Survey Report: A New
Design for the 21st Century 1,67 (2019), https://www2.census.gov/
programs-surveys/decennial/2020/program-management/final-
analysis-reports/2020-report-cbams-study-survey.pdf). (“CBAMS
Survey”).

41 Id. at 67.
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without documentation or those who have committed
a crime.”*?

Members of the AAPI community are particularly
vulnerable to these concerns. Of all major minority
groups in the United States, Asian Americans are the
least familiar with the census?*® and are the least likely
to fill out the census form.* This is particularly the
case for younger, less educated Asian Americans.*
Asian Americans also report being concerned that
their answers to the census would not be confidential,
and that the answers would be shared with other
government agencies.*® The Census Bureau itself
acknowledged that fear of repercussions was one of the
main reasons why people reported they would not re-
spond to the census, with the most concerned groups
being Asian Americans not proficient in English and
those born outside the United States.*”

Further, within the National Advisory Committee
to the Census Bureau, the Administrative Records, In-
ternet, and Hard to Count Population Working Group
(“Working Group”) issued a final report in July 2016
explaining the impact that a citizenship question will
likely have on the AAPI community’s participation in

2 Id.

4 Id. at 32.

4 Id. at 24-25.

4 Id. at 1.

46 Id. at 39-41.

47 CBAMS Survey, supra note 40 at 2, 43—46.
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the 2020 Census.*® First, the AAPI community has a
disproportionately large share of the subgroups that
the Working Group has identified as particularly hard
to count, such as “racial and ethnic minorities” and
“persons who do not speak English fluently.”*® Indeed,
nearly one in five Asian Americans live in a hard-to-
count census tract.’® Second, the Working Group
acknowledged that Asian immigrants distrust the cen-
sus because some come from countries that do not have
a census system or have experienced harm resulting
from such systems in their home countries.”® Third,
Asian immigrants are likely to live in “unconventional”

48 U.S. Census Bureau, Census Advisory Committees, Ad-
ministrative Records, Internet, and Hard to Count Populations
Working Group, Final Report (2016), https:/www.census.gov/
about/cac/nac/wg-admin_internet.html.

4 The Census Bureau has considered the following groups as
“[glroups that have typically been harder to reach and/or enumer-
ate”: racial and ethnic minorities; persons who do not speak English
fluently; lower income persons; homeless persons; undocumented
immigrants; young mobile persons; children; persons who are an-
gry at and/or distrust the government; LGBTQ persons. See U.S.
Census Bureau, National Advisory Committee on Racial, Ethnic,
and Other Populations, Administrative Records, Internet, and
Hard to Count Populations Working Group, Final Report (July
19, 2016), https://www2.census.gov/cac/nac/reports/2016-07-admin_
internet-wg-report.pdf. (“Working Group Report”).

% Leadership Conference Education Fund et al., Will You
Count? Asian Americans and Native Hawaiians and Pacific Is-
landers (NHPIs) in the 2020 Census (April 17, 2018), http://civil
rightsdocs.info/pdf/census/2020/Fact-Sheet-AA-NHPI-HTC.pdf.

51 Working Group Report, supra note 49 at 8.
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households with extended families, making them even
harder to count.”

As for Pacific Islanders, the Working Group ex-
plained that this population may be difficult to enu-
merate due to, among other things, distrust of the U.S.
government as well as inadequate explanations of why
the census is necessary and what will be done with the
collected data.® The distrust reported by AAPI persons
is unsurprising as this sentiment is confirmed by the
Census Bureau’s own prior experience.’® See Part IV
infra. Further, many Pacific Islanders are either LEP,
live in multi-family and multi-generational house-
holds, or live with uncertainty about immigration sta-
tus.5®

Tellingly, and in line with the issues identified by
the Working Group, the 2020 CBAMS Survey recom-
mends engaging multicultural partners to create an ef-
fective communications campaign to increase census
participation.’® Such efforts are necessary as AAPI
populations have historically been at risk of being un-
dercounted by the census.?”

52 Twenty-six percent of Asians live in multigenerational
households. See Key Facts About Asian Americans, supra note 8.

% Working Group Report, supra note 49 at 9.

54 See Brief of Former Directors of the U.S. Census Bureau
as Amici Curiae in Support of Appellees, Evenwel v. Abbott, 136
S.Ct. 1120 (2016) (No. 14-940).

% Working Group Report, supra note 49 at 9.

% CBAMS Survey, supra note 40 at 67.

57 Thomas Mule, U.S. Census Bureau, 2010 Census Coverage
Measurement Estimation Report: Summary of Estimates of
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Thus, the Census Bureau was aware of the exist-
ing barriers to census participation within the AAPI
community. Yet none of these concerns appear to have
been considered in Secretary Wilbur Ross’s (“the Sec-
retary”) ultimate decision to add the citizenship ques-
tion. Including an untested citizenship question in the
2020 Census risks exacerbating the problems the Cen-
sus Bureau itself identified early on as affecting the
AAPI community in particular.

C. The AAPI Community Is Comprised of
Many Different Language Minorities,
Who Are Especially Vulnerable to the
Downstream Harms of Undercounting.

In 2000, just over thirty-nine percent of Asian
Americans were not proficient in English.5® Recent es-
timates show that three-quarters of Asian Americans
speak a language other than English at home, with
thirty-five percent of this population qualifying as
LEP.%® Pacific Islanders also have high rates of limited
English proficiency.

These statistics demonstrate that serving the
needs of AAPI populations hinges on adequate lan-
guage support, which in turn depends on the financial

Coverage for Persons in the United States 15 (2012), https://www.
census.gov/coverage_measurement/pdfs/g01.pdf.

% See James Thomas Tucker, Enfranchising Language Mi-
nority Citizens: The Bilingual Election Provisions of the Voting
Rights Act, 10 N.Y.U. Legis. & Pub. Pol’y 195, 197 (2006).

9 Working Group Report, supra note 49 at 8.
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assistance that flows from accurate census counting.
For example, members of the AAPI community rely on
the services of legal aid organizations for assistance
addressing housing claims, domestic violence, and hu-
man trafficking.%° Organizations that serve these pop-
ulations use census data to determine language and
outreach needs to identify how to better serve the com-
munity. And many of these legal organizations are
funded by the Legal Services Corporation (“L.SC”), a
congressionally chartered organization that is statuto-
rily required to use census data to determine the
amount of funds available for legal aid programs in ge-
ographic areas across the country.’? Of the approxi-
mately two million individuals served by the LSC, over
23,000 identify as AAPIL.%? An inaccurate census count
could result in inappropriate funding allocations to
LSC-funded organizations, and lead to misidentifying
the language needs of the populations LSC-funded or-
ganizations serve, including AAPI communities.

Language barriers can also impact the fundamen-
tal right to vote. For this reason, Congress sought
to provide protections to language minority voters
through Section 203 of the VRA. Under Section 203,
jurisdictions® must provide language assistance to a

60 Asian Pacific American Legal Resource Center, APALRC
2017 Program Report, http://www.apalrc.org/apalrc-2016-program-
report/.

61 Omnibus Consolidated Rescissions and Appropriations
Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321 (1996).

82 Language Report, supra note 14 at 46.

6 The VRA defines a jurisdiction or political subdivision
as the unit of government in charge of voter registration. See
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language minority if the population includes either: (1)
five percent or more of voting-age citizens who are
LEP; or (2) more than 10,000 voting-age citizens who
are LEP, and the rate of total voting-age citizens that
are LEP and have less than a fifth grade education is
higher than the national rate.’* A recent study found
that 138 jurisdictions around the country are within
2.5 percentage points of the five percent voting-age
LEP citizen (“VACLEP”) cutoff for VRA coverage,
and/or within 5,000 persons of the 10,000 population
threshold.®® The study also found that “Asian language
groups are far more likely to be close to coverage under
the population threshold.”®® Given that Asian language
groups are likely to be close to meeting the thresholds
for Section 203 protections, accurately counting the
AAPI community is imperative so that the minority
language protections function as intended.

These voting protections are particularly im-
portant to ensure that the political gains the AAPI
community has made are sustained. Last year saw
the highest number of AAPI persons ever elected

Bernard Fraga and Julie Lee Merseth, Examining the Causal Im-
pact of the Voting Rights Act Language Minority Provisions, dJ.
Race, Ethnicity, and Politics, 1, 37 n.4 (2016).

64 U.S. Census Bureau, Dep’t of Commerce, Decennial Census
of Population and Housing, Section 203 Language Determinations
(2017), https://www.census.gov/programs-surveys/decennial-census/
about/voting-rights/voting-rights-determination-file.html.

% Fraga and Merseth, supra note 63 at 1, 41.
6 Id. at 41.
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to Congress: twenty.’” Ensuring robust political repre-
sentation will also help ensure that critical services,
such as LSC-funded legal aid, reach vulnerable AAPI
persons. And such representation will only materialize
if voter protections, including the language minority
provisions of Section 203, are implemented. This pro-
gress will be threatened, however, if the AAPI commu-
nity is undercounted in the 2020 Census.

III. The Concrete Harms From the Inclusion
of the Citizenship Question Would Not Be
Outweighed by Any Real Benefits, and
Would Actually Undermine the Stated Goal
of Enforcing Voting Rights.

Including a citizenship question on the 2020 Cen-
sus would not only result in vast undercounts of the
AAPI community, but would also undermine the pur-
ported purpose for which the citizenship question is be-
ing included—full enforcement of Section 2 of the VRA
by the Department of Justice (“DOJ”).

There is no question that the VRA has been an ef-
fective tool to protect against discrimination in voting
for communities of color and language minority groups
all across the country, including for Asian American
and LEP voters. For many years, Asian Americans
have effectively used Sections 2, 203, 208, and 5 of the

67 Agnes Constante, For Second Congress In a Row, Elected
Asian Americans and Pacific Islanders Hit New High, NBC News
(Dec. 26, 2018 5:35 AM), https:/www.nbcnews.com/news/asian-
america/second-congress-row-elected-asian-americans-pacific-
islanders-hit-new-n950371.
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VRA to protect their communities from discrimination
in voting, using existing American Community Survey

(“ACS”) data.®

While Amici would welcome robust enforcement of
the VRA by the DOJ, Amici are aware of no new cases
brought by the current DOJ administration under Sec-
tion 2 (or any provision) of the VRA.% By contrast, prior
to January 2017, the DOJ has extensively and success-
fully enforced the VRA to protect communities of color,
including the Asian American community.”

68 See, e.g., Huot v. City of Lowell, 280 F. Supp. 3d 228 (D.
Mass. 2017); Chinese Progressive Association v. City of Boston,
No. 1:06-cv-11598 (D. Mass. 2005); Favors, 881 F. Supp. 2d 356;
Diaz, 978 F. Supp. 96; OCA-Greater Houston v. Texas, 867 F.3d
604 (5th Cir. 2017); All. of South Asian Am. Labor v. The Bd. of
Elections in the City of New York, No. 1:13-cv-03732 (E.D.N.Y.
2013); Chinatown Voter Educ. All. v. Ravitz, No. 06-cv-0913
(S.D.N.Y. 2006).

89 See U.S. Dep’t of Justice, Voting Section Litigation, Cases
Raising Claims Under Section 2 of the Voting Rights Act,
https://www.justice.gov/crt/voting-section-litigation (last updated
Sept. 27, 2018) (“Voting Section Litigation”). The DOJ’s last listed
complaint under Section 2 of the VRA was filed on January 10,
2017, before former Attorney General Jeff Sessions was sworn
into office. As far as Amici are aware, the only VRA-related action
taken by the current DOJ administration was the voluntary with-
drawal of a key argument in a Section 2 discriminatory purpose
claim in an existing case involving Texas voter identification
laws. The court granted the DOJ’s motion, but specifically re-
jected the basis of DOJ’s given reasoning for withdrawing the
claim. See Veasey v. Abbott, 248 F. Supp. 3d 833 (S.D. Tex. 2017).

70 See Voting Section Litigation, supra note 69 (listing cases
in which the DOJ has enforced the VRA to protect the AAPI

community, including United States v. City of Boston, MA, No.
05-11598 (D. Mass. 2005) (protecting the Chinese and Vietnamese
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Indeed, since Congress enacted the VRA in 1965,
the short form decennial census has never included a
citizenship question, yet prior DOJ administrations
have been able to effectively enforce the VRA for dec-
ades. From 2000 through January 2017, for example,
the DOJ brought thirty cases under Section 2 of the
VRA alone.”™ It is therefore unsurprising that former
Acting Attorney General for the DOJ’s Civil Rights Di-
vision John Gore conceded in his deposition in this lit-
igation that the DOJ does not need citizen voting-age
population (“CVAP”) data to enforce the VRA.™

In 1975, when Congress extended the VRA to
cover “language minorities” such as Asian Americans,
it recognized that “[d]iscrimination against Asian
Americans is a well-known and sordid part of our

communities); United States v. City of Hamtramck, MI, No. 00-
73541 (E.D. Mich. 2000) (Arabic and Bengali); United States v.
Alameda County, CA, No. 11-3262 (N.D. Cal. 2011) (Chinese);
United States v. City of Walnut, CA, No. 07-2437 (C.D. Cal. 2007)
(Chinese and Korean); United States v. City of Rosemead, CA, No.
05-5131 (C.D. Cal. 2005) (Chinese and Vietnamese); United
States v. San Diego County, No. 04-1273 (S.D. Cal. 2004) (Filipino
and Vietnamese)).

v See Voting Section Litigation, supra, note 69.

2 Dan M. Clark, Deposition of DOJ Official in Census
Suit Admits Citizenship Query Might Be Unnecessary, New York
Law Journal (Nov. 6, 2018 2:39 PM), https:/www.law.com/
newyorklawjournal/2018/11/06/deposition-of-doj-official-in-census-
suit-admits-citizenship-query-might-be-unnecessary/ (“ ‘You agree,
right, Mr. Gore, that CVAP data collected through the census
questionnaire is not necessary for DOJ’s VRA enforcement ef-
forts? Ho asked. ‘I do agree with that. Yes,” Gore replied.”)
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history.”” Section 203 includes these language provi-
sions of the VRA, which “provide language assistance
during elections for certain language minority
groups.”’ Like many Section 2 cases, Section 203 cases
utilize citizenship data in their calculations.” AAL-
DEF, has litigated extensively under the VRA and Sec-
tion 203 in particular. In AALDEF’s considerable
enforcement experience on behalf of the Asian Ameri-
can community, the already-available ACS citizenship
data has been not only sufficient for VRA claims, but
even preferable in providing more up-to-date data than
decennial census data. In light of rapid population
growth, particularly for the Asian American commu-
nity,’® decennial census data has the inherent draw-
back of only being collected every ten years, and in
many instances might be outdated by the time of liti-
gation under Section 2 of the VRA.”” ACS data, on the

" S. Rep. No. 94-295 at 28 n.21 (1975); 42 U.S.C. §§ 1973b(f),
19731(c)(3); see also S. Rep. No. 94-295, at 28-30 (noting that “lan-
guage minority citizens have been the target of discrimination in
almost every facet of life”).

™ U.S. Census Bureau, Section 203 Language Determina-
tions (2017), https://’www.census.gov/programs-surveys/decennial-
census/about/voting-rights/voting-rights-determination-file.html.

5 When Congress reauthorized and extended these language
provisions of the VRA in 2006, it specifically instructed the Cen-
sus Bureau to shift to the use of ACS data and conduct more fre-
quent determinations than those of the decennial census. See id.

"6 See supra Part 1.

T According to the Census “Population Clock,” as of July
2018, the United States has a “[n]et gain of one person every 18
seconds.” U.S. Census Bureau, U.S. and World Population Clock,
https://www.census.gov/popclock/ (last visited Mar. 27, 2019).
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other hand, is calculated more frequently” and thus
better captures data for the fastest-growing demo-

graphic groups.

In Thornburg v. Gingles, 478 U.S. 30 (1986), the
Supreme Court set out the requirements for racial or
language minority groups to bring successful claims
under Section 2 of the VRA. Historically, Asian Ameri-
cans have been unable to satisfy the first threshold re-
quirement of Gingles, which requires the minority
group “to demonstrate that it is sufficiently large and
geographically compact to constitute a majority in a
single member district.”” Id. at 50. For many years,
Asian Americans have not had sufficient population
sizes to form the majority of a legislative district.

Such population growth would certainly add up over the ten years
between decennial censuses.

8 See U.S. Census Bureau, Dep’t of Commerce, American Com-
munity Survey (ACS), https:/www.census.gov/programs-surveys/
acs/data.html (last visited Mar. 27, 2019).

 ACS data collected throughout the decade would be more
accurate to calculate potential majority districts than decennial
census data. Many non-citizens naturalize throughout the course
of a decade. Lawful permanent resident immigrants typically be-
come eligible for naturalization in five years. The waiting period
is four years for asylees who have permanent resident status and
three years for spouses of U.S. citizens. For fiscal years 2011-
2017, over 1.8 million Asian immigrants naturalized in the
United States. An average of 257,750 Asian immigrants natural-
ized in the U.S. in each of those years. See U.S. Dep’t of Homeland
Security, Profiles on Naturalized Citizens: 2011-2017 Country of
Birth, https://www.dhs.gov/profiles-naturalized-citizens (last visited
Mar. 30, 2019)
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Discriminatory immigration policies and quotas kept
the Asian American population relatively low, until the
Immigration and Nationality Act of 1965 finally al-
lowed Asian immigrants to enter the United States in
substantial numbers.?° Since then, the AAPI commu-
nity has become the nation’s fastest growing racial
group of the 2010 census,? with about 21.4 million peo-
ple by 2016.82

The 2020 census, if conducted properly, could be
the first census to yield Asian American or AAPI
Gingles majorities in a substantial number of jurisdic-
tions around the country at the congressional, state
senate, state assembly/house, city council, and/or
school board legislative district levels.?® Including the
citizenship question on the 2020 Census—despite hav-
ing sufficient ACS citizenship data—will likely have
the effect of undercounting existing Asian American
majority districts that can currently bring Section 2

80 See infra note 85.

81 See U.S. Census Bureau, Dep’t of Commerce, The Asian
Population: 2010, at 1, 4 (2012), https://www.census.gov/prod/cen2010/
briefs/c2010br-11.pdf.

82 UU.S. Census Bureau, Dep’t of Commerce, FFF: Asian-
American and Pacific Islander Heritage Month: May 2018, https://
www.census.gov/newsroom/facts-for-features/2018/asian-american.
html (last updated August 3, 2018).

8 The 2010 Census yielded a modest number of Asian major-
ity districts at various legislative district levels around the coun-
try. The 2020 Census could likely yield many more potential
Asian majority districts in multiple jurisdictions. See U.S. Census
Bureau, The Asian Population: 2010, at 13, Table 4 (2012),
https://www.census.gov/prod/cen2010/briefs/c2010br-11.pdf.
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claims, as well as preventing potential Asian American
or AAPI-majority districts from being created in the fu-
ture for Section 2 claims.?

In short, the likely harms from adding a citizen-
ship question to the 2020 Census are not outweighed
by any real benefit in terms of voting rights enforce-
ment. Based on Amici’s experience, ACS citizenship
data has always been sufficient to enforce the VRA to
protect Asian American voters, and has been particu-
larly effective in capturing the rapid growth of our
community. In fact, adding a citizenship question to
the decennial census would actually undermine the
purported reason for doing so—enforcing Section 2 of
the VRA—at the exact historical moment when many
Asian American communities could potentially satisfy
the threshold requirement of the Gingles test to bring
a Section 2 claim, for the first time. A thorough vetting
of the costs and benefits of a citizenship question would
have recognized these additional harms—including
the weakening of Asian Americans’ ability to enforce
voting rights, at a moment when that ability should be
strengthened—and would have eroded any proffered
justifications based on VRA enforcement.

84 See supra Part IL.A.
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IV. The Abnormalities in the Administrative
Process Raise Concerns About Lack of
Governmental Transparency, a Matter of
Historical Importance to the AAPI Com-
munity.

Given the history of exclusion® and discrimina-
tion®® against AAPI subgroups in the United States,
Amici are especially concerned about the procedural
anomalies in the administrative processes that led to
the Secretary’s decision to add a citizenship question
to the 2020 Census. The Secretary made this decision
despite substantial evidence that the question would
depress turnout for non-citizen and minority communi-
ties, including the AAPI community. See Part II supra.
This undercounting not only was found to violate the
Administrative Procedure Act and the Enumeration

8 Until 1943, federal policy barred immigrants of Asian de-
scent from even becoming United States citizens, and it was not
until 1952 that racial criteria for naturalization were removed al-
together. See Chinese Exclusion Act of 1882, Pub. L. No. 58-61,
ch. 126, 22 Stat. 58, 58-61 (prohibiting immigration of Chinese
laborers; repealed 1943); Immigration Act of 1917, Pub. L. No.
874-98, ch. 29, 39 Stat. 874, 874-98, and Immigration Act of 1924,
ch. 190, 43 Stat. 153 (banning immigration from almost all coun-
tries in the Asia-Pacific region; repealed 1952). It was not until
1965 that Congress eliminated anti-Asian immigration quotas.
See Immigration and Nationality Act of 1965, Pub. L. No. 89-236,
79 Stat. 911 (1965).

8 Terrace v. Thompson, 263 U.S. 197 (1923), upheld the
Alien Land Laws that precluded persons of Asian descent from
owning land. Gong Lum v. Rice, 275 U.S. 78 (1927) upheld the
segregation of a Chinese American schoolgirl, finding that she
had not been denied equal protection under the Fourteenth
Amendment because she could attend a school for colored chil-
dren.
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Clause; it uncomfortably echoes the AAPI community’s
experience of exclusion, discrimination, and, at the
very least, is passive neglect of the AAPI community’s
needs and rights.

Indeed, the specter that a citizenship question
could deter participation in the 2020 Census is partic-
ularly concerning to the AAPI community, given its
long and difficult journey to become eligible for Ameri-
can citizenship in the first place.’” When Congress
enacted the first naturalization statute in 1790, it re-
stricted the right of naturalization to “any alien, being
a free white person.”® The next three iterations of the
naturalization statute in 1792, 1795, and 1802 like-
wise explicitly limited the right of naturalization to
“free white person[s].”®® Although the Naturalization
Act of 1906 did not explicitly limit the right of natural-
ization to “white persons” nor categorically exclude any
racial or ethnic group, this Court determined that only
“white persons” who were of European descent were
eligible for naturalization and specifically held that
individuals of Japanese and Indian ancestry could
not become naturalized citizens. See Takao Ozawa v.

87 See generally Charles J. McClain, Tortuous Path, Elusive
Goal: The Asian Quest for American Citizenship, 2 Asian L.J. 33
(1995).

8 Naturalization Act of 1790. Act of Mar. 26, 1790, ch. 3, § 1,
1 Stat. 103 (repealed 1795).

8 Naturalization Act of 1795, 1 Stat. 414; Naturalization Act
of 1798, 1 Stat. 566; Naturalization Law of 1802, 2 Stat. 153. In
1870, Congress extended the naturalization laws to “aliens of Af-
rican nativity and to persons of African descent.” See Naturaliza-
tion Act of 1870, 16 Stat. 254.



30

United States, 260 U.S. 178 (1922); United States v.
Thind, 261 U.S. 204 (1923). Congress did not repeal
the remnants of the “free white persons” naturaliza-
tion restriction until it passed the Immigration and
Nationality Act of 1952.%° Thus, the United States has
excluded individuals of Asian and Pacific Islander an-
cestry from naturalization for the vast majority of the
time it has existed as a nation.

In Evenwel v. Abbott, four former Census Bureau
officials informed this Court that the Bureau “has had
to contend with significantly increased distrust, based
on concerns about government intrusion and privacy”
and wrote that “a citizenship inquiry would invariably
lead to a lower response rate to the Census.”! Accord-
ing to a 2001 report prepared by the Census Bureau,
confidentiality of census data has long been a concern
for Americans, despite the Bureau’s confidentiality
obligations and practice of avoiding disclosure.”?
Although Petitioners and at least one amicus brief filed
in their support® cite this prohibition on the sharing

% See Pub. L. 82-414, 66 Stat. 163 (1952).

91 See Brief of Former Directors of the U.S. Census Bureau,
supra note 54.

9 1.S. Census Bureau, Dept. of Commerce, A Monograph on
Confidentiality and Privacy in the U.S. Census, July 2001,
https://www.census.gov/history/pdf/ConfidentialityMonograph.
pdf. (“Confidentiality Monograph”).

9 See, e.g., Brief of Oklahoma et al., as amici curiae in Sup-

port of Petitioners in New York v. Dep’t of Commerce, Case No.
18-966.



31

of data,* they ignore what social science data and for-
mer Census Bureau officials have warned about the
lack of trust in the Bureau’s ability to comply with its
confidentiality obligations. Nor do they acknowledge
that the Bureau has admitted that it has breached
these obligations in the past.® Two lamentable disclo-
sures of census data have impacted the AAPI commu-
nity in particular.

First, for many individuals in the AAPI commu-
nity, especially those of Japanese descent, much of the
distrust towards the Census Bureau is rooted in the
Bureau’s role in facilitating the forcible removal and
incarceration® of Japanese Americans during World
War II, as detailed in the Bureau’s own 2001 report.*’
Notably, Congress enacted the Second War Powers Act

% According to 13 U.S.C. § 9, the Bureau is prohibited from
publishing private information, and the Bureau’s employees are
sworn to protect confidentiality.

% See generally Confidentiality Monograph, supra note 92.

% The Japanese American Citizens League has provided
guidance on the most appropriate language to describe the expe-
rience of Japanese Americans during World War II. National
Japanese American Citizens League, Power of Words Handbook
(2015), https/jacl.org/wordpress/wp-content/uploads/2015/01/Rev.-Term.-
Handbook.pdf.

9% See generally Confidentiality Monograph, supra note
92; see also J.R. Minkel, Confirmed: The U.S. Census Bureau
Gave Up Names of Japanese-Americans in WWII (Mar. 30, 2007),
https://www.scientificamerican.com/article/confirmed-the-us-
census-b/?amp(“Minkel”). For a more detailed discussion, see the
brief filed by the Korematsu Center as amici curiae, New York v.
Dep’t of Commerce, No. 18-5025 (S.D.N.Y. 2018).
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in 1942, which effectively overrode the Census Bu-
reau’s confidentiality obligations,”® and made census
data available to “any branch or agency of the Govern-
ment . . . for use in connection with the conduct of the
war.”®® According to a 1980 memorandum written by
former Bureau director Vincent Barraba, the 1940 cen-
sus data was “the single most important source of in-
formation used for evacuation and resettlement
purposes.”’® Further, former Census Bureau Director
Kenneth Prewitt stated in 2001 that “[t]he historical
record is clear that senior Census Bureau staff proac-
tively cooperated” with the incarceration of Japanese
Americans, and “that the census tabulations were di-
rectly implicated in the denial of civil rights to citizens
of the United States who also happened to be of Japa-
nese ancestry.”'®! Prewitt apologized for the Census
Bureau being “less than forthcoming in publicly ac-
knowledging its role” in the incarceration process for
many years, and acknowledged that the incarceration

% In 1910, President William Taft issued a Proclamation in
advance of the thirteenth decennial census stating that “[t]he
sole purpose of the census is to secure general statistical infor-
mation regarding the population and resources of the country. . . .
There need be no fear that any disclosure will be made regarding
any individual person or his affairs.” https://www.census.gov/
2010census/news/pdf/1910_census.pdf; see also U.S. Census Bu-
reau, Events in the Chronological Development of Privacy and
Confidentiality in the U.S. Census Bureau, https://www.census.
gov/history/pdf/PrivConfidChrono.pdf.

9 Minkel, supra note 97.
100 Confidentiality Monograph, supra note 92 at 15.
101 Id. at 16.
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of Japanese Americans “was a sad, shameful event in
American history.”!?

Second, a more recent example of the Census Bu-
reau sharing its data occurred during the aftermath of
9/11, which has been compared to the incarceration of
Japanese American citizens.!®® In response to requests
from DHS, in August 2002 and December 2003, the
Census Bureau provided specially tabulated popula-
tion statistics on Arab Americans to DHS, including
detailed information on how many people of Arab back-
grounds live in certain zip codes, sorted by country of
origin.'” Although Bureau officials maintain that such
data sharing was legal and justified by the PATRIOT
Act,'% this repeated pattern of compromising confiden-
tiality in the name of national security eroded public
confidence and resulted in trust in the Government

102 Id

108 See, e.g., Leti Volpp, The Citizen and the Terrorist, 49
UCLA L.Rev. 1575 (2002); Harold Hongju Koh, The Spirit of the
Laws, 43 Harv. Int’l L.J. 23, 33-39 (2002).

104 Lynette Clemetson, Homeland Security Given Data on
Arab-Americans, New York Times, July 30, 2004, https://www.
nytimes.com/2004/07/30/us/homeland-security-given-data-on-arab-
americans.html.

105 See id. In the post-9/11 environment, the experiences of
the AAPI and the Arab, Middle Eastern, and North African com-
munities are recognized as a common, collective experience due
to shared impacts, perception, and organizing. Further, the AAPI
community includes a large number of Muslims and those per-
ceived to be Muslim or Arab. For example, programs like the
National Security Entry-Exit Registration System included both
Asian and Middle Eastern countries that were Muslim majority.



34

reaching an all-time low.1% As Prewitt recently noted,
“I think the Census Bureau has to bend over back-
wards to maintain the confidence and trust of the pub-
lic.”®" The addition of a citizenship question, as
discussed above, will only continue undermining pub-
lic trust in the Census Bureau.®

This history must temper any deference given to
governmental explanations for the collection of citizen-
ship data, and governmental promises not to disclose
such data. And the AAPI community has historical rea-
son to be wary of, and to advocate careful scrutiny of,
lack of transparency in governmental decision-making
processes. This is particularly true where, as here, the
district court found ample evidence in the record here
that the Secretary did not adequately consider (or
worse, disregarded) the potential impact on non-
citizens and other minority groups.

Here, the procedural irregularities prior to the
Secretary’s decision and in the proceedings before the
district court are troubling. The federal government
has recognized Asian Americans and Pacific Islanders
as minority groups deserving of protection.'®® Yet

106 See Pew Research Center, Public Trust in Government:
1958-2017 (Dec. 14, 2007), https://www.people-press.org/2017/12/
14/public-trust-in-government-1958-2017/.

107 Minkel, supra note 97.

108 Id

109 As noted above, Congress, in passing the VRA, described
the historical justification for including Asian Americans in the

legislation as follows: “Discrimination against Asian Americans
is a well-known and sordid part of our history.” Voting Rights Act



35

neither the Secretary’s March 26, 2018 Memoran-
dum,'® announcing the reinstatement of a citizenship
question, nor his June 21, 2018 Supplemental Memo-
randum,! make any mention of how including the cit-
izenship question would affect the AAPI community.
And despite uncontroverted evidence that the Secre-
tary began contemplating the addition of a citizenship

of 1965, S. Rep. No. 94-295 at 28-30, 28 n.21 (1975), reprinted in
1975 U.S.C.C.A.N. 774, 794-96. The Department of Labor has
explicitly recognized Asian Americans as a “traditionally under-
served population.” 29 U.S.C. § 718. Moreover, various compo-
nents of the federal government have recognized and documented
the challenges faced by the AAPI community, including the Equal
Employment Opportunity Commission, which released a special
report on Asian Americans in the American workforce: Equal Em-
ployment Opportunity Commission, Asian Americans in the
American Workforce, https://www.eeoc.gov/eeoc/statistics/reports/
american_experiences/asian_americans.cfm; and the Department
of Education Office for Civil Rights, the Department of Justice
Civil Rights division, and the White House Initiative on Asian
Americans and Pacific Islanders, which issued a joint fact sheet
specific to enforcing civil rights actions on behalf of AAPI stu-
dents: U.S. Dep’t of Justice, U.S. Dep’t of Education White House
Initiative on Asian Americans and Pacific Islanders, Combatting
Discrimination Against AANHPI and MASSA Students, https:/
www2.ed.gov/about/offices/list/ocr/docs/aanhpi-massa-factsheet-
201606.pdf.

10 Tn his March 26, 2018 memorandum requesting a citizen-
ship question on the 2020 Census, the Secretary included very
limited analysis of how the citizenship question could affect dif-
ferent minority groups. Notably, the entire memorandum con-
tained no analysis or mention of the potential impact of a
citizenship question on Asian Americans or the AAPI community.
See Pet. App. 548a-563a.

11 See Pet. App. 546a-547a.
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question as early as March 2017,'2 the Commerce De-
partment did not test the question in accordance with
standard social science and statistical practices before
the Secretary issued his March 26, 2018 Memoran-
dum.!’® Indeed, that Memorandum ran contrary to
much of the advice and recommendation provided by
Census Bureau officials.!*

Although the Census Bureau continues to main-
tain that it is bound by its Title 13 obligations, see 13
U.S.C. § 1, et seq., and will not share any of the data it
collects in the 2020 Census, this litigation has uncov-
ered an open question about whether the PATRIOT
Act supersedes Title 13. In January 2010, the Justice
Department’s Office of Legal Counsel (“OLC”) issued
an opinion finding that no provisions of the PATRIOT
Act would compel the Secretary of Commerce to dis-
close protected census information to federal law

12 See 351 F. Supp. 3d at 569 (citing deposition testimony of
Earl Comstock).

138 See id. at 541 (noting that the Secretary had concluded
that the “citizenship question has been well tested” without
detailing any such testing or addressing how the testing would
apply on the 2020 decennial census questionnaire); 558-561 (de-
scribing the Census Bureau’s standard process for testing census
questions and that Census Bureau experts who testified con-
cluded that the question was not adequately tested for purposes
of the decennial census questionnaire).

14 See id. at 647-58 (explaining that the Secretary’s explana-
tions “were unsupported by, or even counter to, the evidence be-
fore the agency”).
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enforcement or national security officers where such
disclosure would otherwise be prohibited by the Cen-
sus Act, 13 U.S.C. §§ 8, 9, 214.'**> This administration
has not provided a clear answer as to whether it agrees
with the stance taken by the Justice Department in
2010, as indicated in a June 12, 2018 email from Ben
Aguinaga, a former Justice Department attorney, who
advised then Acting Assistant Attorney General for
Civil Rights John Gore that “I don’t think we want to
say too much there in case the issues addressed in the
OLC opinion or related issues come up later for re-
newed debate.”’® When Gore was deposed in connec-
tion with the proceedings before the district court, he
declined to answer questions about this topic, on the
grounds of the deliberate process privilege.!'” The Jus-
tice Department’s vague responses provide no assur-
ance that, once again, national security will not be

115 Census Confidentiality and the PATRIOT Act, Memoran-
dum Opinion for the General Counsel, Department of Commerce,
January 4, 2010, https:/’www justice.gov/sites/default/files/olc/opinions/
attachments/2016/03/18/2010-01-04-census-confidentiality.pdf.

16 Hansi Lo Wang, DOJ Asked About Census Confidentiality,
Crafted Intentionally Vague Answer, NPR (Nov. 19, 2018, 10:09
PM), https://www.npr.org/2018/11/19/669378077/confidentiality-
of-responses-to-u-s-census-may-come-up-for-renewed-debate.

U7 Id. (citing deposition testimony of John Gore).



38

used to justify the sharing of purportedly confidential
data.!®

CONCLUSION

As the record before this Court makes clear,
adding a citizenship question to the 2020 Census is
unnecessary and will likely cause lasting harm to mi-
nority communities, including the AAPI community.
Petitioners have failed to demonstrate the need for a
question that would outweigh the admitted effects from
the undercounting of non-citizens, including many
AAPI persons. As argued by Respondents, affirming
the district court’s decision is the faithful application
of the Constitution and the Administrative Procedure
Act, as it would signal that government decision-mak-
ing must be transparent, rational, and lawful. Amici
add that affirming the decision below will protect the
AAPI community by ensuring that its members will

18 On December 12, 2018, a group of social science organiza-
tions whose members include census data users from the public,
private, and academic sectors wrote a letter to the Secretary
expressing their concerns regarding census confidentiality. See
Population Association of America, PAA Urges U.S. Commerce
Secretary to Protect Census Data Confidentiality (Dec. 12, 2018),
https:/www.populationassociation.org/2018/12/12/paa-urges-u-s-
commerce-secretary-to-protect-census-data-confidentiality/.
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be properly counted and included in the 2020 Census.
Accordingly, Amici respectfully ask that this Court af-
firm the district court’s decision.
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