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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

LEAGUE OF WOMEN VOTERS OF
PENNSYLVANIA, et al.,
Petitioners,

\2 Docket No. 261 MD 2017

COMMONWEALTH OF
PENNSYLVANIA, et al.,
Respondents.

[PROPOSED] ORDER

AND NOW, this day of , 2017, upon consideration of
Respondent Governor Tom Wolf’s Preliminary Objections to Petition for Review,
and any response thereto, it is hereby ORDERED that Respondent’s Preliminary

Objections are SUSTAINED, and Governor Wolf is DISMISSED as a party.

BY THE COURT:




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

LEAGUE OF WOMEN VOTERS OF
PENNSYLVANIA, et al.,
Petitioners,

V. Docket No. 261 MD 2017

COMMONWEALTH OF
PENNSYLVANIA, et al.,
Respondents.

NOTICE TO PLEAD

TO: Michael Churchill
Benjamin D. Geffen
Mary M. McKenzie
THE PUBLIC INTEREST LAW CENTER
1709 Benjamin Franklin Parkway, 2™ Floor
Philadelphia, PA 19103

You are hereby notified to file a written response to these Preliminary
Objections within thirty (30) days from service hereof or a judgment may be entered
against you.

Respectfully submitted,

DATE: August 10, 2017 By: /s/Thomas P. Howell
THOMAS P. HOWELL
Deputy General Counsel
Attorney ID No. 79527
OFFICE OF GENERAL COUNSEL
333 Market Street, 17th Floor
Harrisburg, PA 17101
Tel: (717) 783-6563

Counsel for Respondent, Tom Wolf,
Governor of Pennsylvania



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

LEAGUE OF WOMEN VOTERS OF
PENNSYLVANIA, et al.,
Petitioners,

V. Docket No. 261 MD 2017

COMMONWEALTH OF
PENNSYLVANIA, et al.,
Respondents.

PRELIMINARY OBJECTIONS OF RESPONDENT GOVERNOR TOM
WOLF TO PETITION FOR REVIEW

Respondent Tom Wolf, the Governor of Pennsylvania, by and through his
undersigned counsel, hereby raises Preliminary Objections to the Petition for
Review filed in the above-captioned case pursuant to Pennsylvania Rule of
Appellate Procedure 1516(b) and Pennsylvania Rule of Civil Procedure 1028(a)(4).
In support of his Preliminary Objections, Respondent Wolf alleges as follows:

Background

1. On June 15, 2017, Petitioners filed the Petition for Review in the instant
matter, invoking this Honorable Court’s original jurisdiction. See Petition § 41.

2. Petitioners challenge the constitutionality of the legislative

apportionment of congressional districts in Pennsylvania, which was proposed in the

General Assembly as Senate Bill 1249 of 2011 (SB1249), and enacted as Act 131 of



2011 (Act of Dec. 22, 2011, P.L. 598, No. 131) (heremnafter, “Act 1317).
Specifically, Petitioners allege that Act 131 violates the free expression and
association, equal protection and free and equal clauses of the Pennsylvania
Constitution.

3. Act 131 was signed into law on December 22, 2011 by then-Governor
Thomas W. Corbett. See, Act 131 of 2011 (Act of Dec. 22, 2011, P.L. 598, No.
131), as amended, 25 P.S. § 3596.101 et seq.

4, Governor Wolf was elected in November 2014 and inaugurated on
January 20, 2015 (over three years after the passage of Act 131), and had no role in
the enactment of Act 131.

5. Governor Wolfis not charged with any statutory or constitutional duties
with respect to the enforcement or administration of Act 131.

6. Petitioners name Governor Wolf as a Respondent in his official
capacity only, asserting that “Governor Wolf is responsible for signing bills into law
as well as the faithful execution of [Act 131].”

7. Petitioners make no further allegations regarding Governor Wolf, and

seek no relief against him. See Petition, § 50-51 (Prayer for Relief).



Preliminary Objection of Respondent Governor Wolf - Legal
Insufficiency of the Pleading/Failure to State a Claim (Demurrer),
Pa.R.C.P.1028(a)(4)

8. Paragraphs 1-7 above are reincorporated by reference as if fully set
forth herein.

9. The caption of the Petition and paragraph 35 of the Petition identify
Governor Wolf as a respondent in his official capacity only.

10.  The sole averment that mentions Governor Wolf is paragraph 35 which
alleges that Governor Wolf “is responsible for signing bills into law as well as the
faithful execution of [Act 131].” See Petition, 9 35.

11.  The Petition does not allege any facts to support a claim that Governor
Wolf plays any role in enforcing or administering Act 131, or even had any role in
its enactment.

12.  As Petitioners themselves aver, the General Assembly, rather than the
Governor, 1s charged with establishing the boundaries of congressional districts, and
“would be responsible for implementing the relief Petitioners seek.” Petition, 4 34.

13.  As a matter of law, Act 131 does not vest any powers or duties of
administration or enforcement of its provisions in the Office of the Governor. In fact,

Act 131 does not impose any obligation on the Governor at all. See 25 P.S. §

3596.101 et seq.



14.  None of the averments of the Petition allege any action or inaction by
Governor Wolf that could be deemed to provide a cause of action against him.

15. The Governor’s general obligation to “faithfully execute” the laws or
sign legislation into law is insufficient to render the Governor a proper respondent.
See, e.g., Pa. School Boards Ass’n, Inc. v. Commonwealth Ass’n of Sch. Adm’rs.,
696 A.2d 859, 868 (Pa. Cmwlth. Ct. 1997) (challenge to constitutionality of a statue
does not render the Governor proper defendant), appeal dismissed, 704 A.2d 631
(Pa. 1998); Rode v. Delarciprete, 845 F.2d 1195, 1208-09 (3d Cir. 1988) (same).

16. The relief sought by the Petitioners can be ordered against the
government unit respondents and therefore the Governor is not an indispensable
party who must be named. See Pa.R.A.P. 1513(b) (“Where a public act or duty is
required to be performed by a government unit, it 1s sufficient to name the
government unit, and not its individual members, as respondent.”).

17.  Without a substantive allegation against Governor Wolf, the Petition is
legally insufficient against Governor Wolf. See Wagaman v. Attorney General, 872
A.2d 244,247 (Pa. Cmwlth. Ct. 2005).

18.  Without a substantive allegation against Governor Wolf, there exists no
legal claim or controversy between Governor Wolf and the Petitioners.

19.  The existence of a case or controversy requires: (1) a legal controversy

that 1s real and not hypothetical, (2) a legal controversy that affects an individual in



a concrete manner so as to provide the factual predicate for a reasoned adjudication,
and (3) a legal controversy with sufficiently adverse parties so as to sharpen the
1ssues for judicial resolution. Id. (citing Dow Chem. Co. v. United States Envtl. Prot.
Agency, 605 F.2d 673, 678 (3d Cir. 1979).

20. In the absence of such case or controversy, a case should be dismissed
as moot. Mistich v. Comm., Pa. Bd. of Probation and Parole, 863 A.2d 116, 119
(Pa. Cmwlth. Ct. 2004).

21. Because Governor Wolf has no role in the administration or
enforcement of Act 131, there exists no case or controversy between Governor Wolf

and the Petitioners.
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WHEREFORE, for the reasons above, Petitioners fail to state any legal claim

or identify any case or controversy against Respondent Governor Wolf, and

Governor Wolf respectfully requests dismissal of the Petition against him.

Date: August 10, 2017

By:

Respectfully submitted,

DENISE J. SMYLER
General Counsel

/s/ Thomas P. Howell
THOMAS P. HOWELL

Deputy General Counsel
Attorney ID No. 79527

LINDA C. BARRETT
Deputy General Counsel
Attorney ID No. 46543

SEAN M. CONCANNON
Deputy General Counsel
Attorney ID No. 205998

OFFICE OF GENERAL COUNSEL
333 Market Street, 17® Floor
Harrisburg, PA 17101

Tel: (717) 783-6563

Fax: (717) 787-1788

Counsel for Respondent Tom Wolf,
Governor of Pennsylvania



CERTIFICATE OF SERVICE

I, THOMAS P. HOWELL, hereby certify that on this 10" day of August 2017, the
foregoing Preliminary Objections of Respondent Governor Tom Wolf to Petition for
Review has been served upon counsel in the manner indicated below, which service

satisfies the requirements of Pennsylvania Rule of Appellate Procedure 121:

VIA eService

Counsel for Petitioners:

Mary M. McKenzie

Michael Churchill

Benjamin D. Geffen

THE PUBLIC INTEREST LAW CENTER

1709 Benjamin Franklin Parkway, 2" Floor

Philadelphia, PA 19103

Tel: (215) 627-7100

Fax: (215) 627-3183

Email: mchurchill@pubintlaw.org; bgeffen@pubintlaw.org;
mmckenzie@pubintlaw.org

Counsel for Secretary Pedro A. Cortés and Commissioner Jonathan M. Marks:

Timothy E. Gates

Ian B. Everhart

Kathleen M. Kotula

DEPARTMENT OF STATE

Office of Chief Counsel

306 North Office Building

Harrisburg, PA 17120

Tel: (717) 783-0736

Fax: (717) 214-9899

Email: tgates(@pa.gov; ieverhart(@pa.gov; kkotula@pa.gov




Counsel for Pennsylvania General Assembly:

Kathleen A. Gallagher

Carolyn Batz McGee

CIPRIANI & WERNER, P.C.

650 Washington Road, Suite 700

Pittsburgh, PA 15228

Tel: (412) 563-2500

Fax: (412) 563-2080

Email: kgallagher@c-wlaw.com; cmcegee(@c-wlaw.com;

Counsel for Joseph B. Scarnati, 111:

Brian S. Paszamant

Jason A. Snyderman

John P. Wixted

BLANK ROME LLP

One Logan Square

130 North 18™ Street

Philadelphia, PA 19103

Tel: (215) 569-5791

Fax: (215) 569-5555

Email: paszamant@blankrome.com; snyderman(@blankrome.com;
jwixted(@blankrome.com

[continued on next page]



VIA First-Class Mail, Postage Prepaid

Counsel for Petitioners:

David P. Gersch

John A. Freedman

R. Stanton Jones

Helen Mayer Clark

Daniel F. Jacobson

John Robinson

Elisabeth S. Theodore

ARNOLD & PORTER KAYE SCHOLER LLP

601 Massachusetts Ave., NW

Washington, DC 20001-3743

Tel: (202) 942-5000

Fax: (202) 942-5999

Email: david.gersch@apks.com; john.freedman(@apks.com;
stanton.jones(@apks.com; helen.clark(@apks.com;
daniel.jacobson@apks.com; john.robinson({@apks.com;
elisabeth.theodore@apks.com

Steven L. Mayer

ARNOLD & PORTER KAYE SCHOLER LLP
10" Floor, Three Embarcadero Center

San Francisco, CA 94111

Tel: (415)471-3163

Fax: (415) 471-3400

Email: steven.mayer(@apks.com

Andrew D. Bergman

ARNOLD & PORTER KAYE SCHOLER LLP
700 Louisiana Street, Suite 4000

Houston, TX 77002

Tel: (713) 576-2430

Fax: (713) 576-2499

Email: andrew.bergman(@apks.com

[continued on next page]



Counsel for Michael C. Turzai:

Jason Torchinsky

Shawn Sheehy

HOLTZMAN VOGEL

JOSEFIAK TORCHINSKY PLLC

45 North Hill Drive, Suite 100

Warrenton, VA 20186

Tel: (540) 341-8808

Fax: (540) 341-8809

Email: jtorchinsky@hvijt.law; ssheehy(@hvit.law

Counsel for Michael J. Stack I11:

Lazar M. Palnick

1216 Heberton Street
Pittsburgh, PA 15206

Tel: (412) 661-3633
Email: lazarp@eartlink.net

Counsel for Pennsylvania General Assembly:

John E. Hall

CIPRIANI & WERNER, P.C.

650 Washington Road, Suite 700
Pittsburgh, PA 15228

Tel: (412) 563-2500

Fax: (412) 563-2080

Email: jhall@c-wlaw.com

Counsel for the Commonwealth of Pennsylvania:

Josh Shapiro

Attorney General

OFFICE OF THE ATTORNEY GENERAL
Appellate Litigation Section

16™ Floor, Strawberry Square
Harrisburg, PA 17120

/s/ Thomas P. Howell

THOMAS P. HOWELL
Deputy General Counsel



