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Defendant Glenn F. McConnell files this brief asombined response in opposition to
Plaintiffs’ supplemental filing on January 26 (“Su@mental Filing”) and as a reply to Plaintiffs’
Response in Opposition to Defendant McConnell'siomotor summary judgment. Plaintiffs
have offered no substantive reasons why summagmedt is not appropriate. Instead, they
merely suggest it is premature. But quite the gpas true: summary judgment is not only
appropriate at this point, it ®mpelled Less than three weeks from trial, Plaintiffs énav
provided no indication that they have any cogniedb&ory or evidentiary support for their
claims. And because Plaintiffs have not laid theassary legal or factual predicates for their
claims, any further discovery would be irrelevaBimply put, now that Plaintiffs have finally
revealed that they are challenging only Senateaibist21 and 25, summary judgment is plainly
warranted because, among other things, they hageanding in District 21 and they have not
offered the basic proof essential to support timéntional “packing” and dilution claimsg.,
some opinion testimony and facts purporting to sivdat black population is needed to elect
their candidate of choice.

After months of motions practice, oral argumelné production of an expert report, and
discovery, Plaintiffs have provided no valid argumner evidence that the Senate Plan violates
the Voting Rights Act or the federal Constitutidm. fact, Plaintiffs have now had at least four
opportunities to make a cognizable claim and haited each time. Following oral argument on
Defendants’ Motions to Dismiss, this Court graciguganted Plaintiffs one last chance to state
a basis for their lawsuit. But once again theyenfarled. All that Plaintiffs’ latest filings prev
is they have not stated a valid claim, they havewidence to support the claims they purport to

advance, and they have no standing to bring tiralienge. This meritless, speculative and
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internally inconsistent suit should end now thas itrystal clear that nmaterialfact is disputed.
Summary judgment should be entered in favor of Bddat Glenn F. McConnell.

l. PLAINTIFFS HAVE REPEATEDLY CONCEDED THAT THEY CA NNOT
MAKE OUT A VALID VOTE DILUTION CLAIM

Plaintiffs have staked their entire case on thegation that the Senate Plan “packs”
black voters into districts to dilute their votistzength. Yet, Plaintiffs have failed to plead or
offer any evidence to prove the elements necessaypport this allegation, and they have
openly admitted as much. For that reason alohef #&leir claims must fail. Yet even beyond
these fatal threshold flaws, Plaintiffs’ latesirfgs and expert report demonstrate that they have
madeno effort to prove vote dilution, however defined fact, under the metric they suggest,
the Senate Plan contaimoreblack “crossover” or “influence” districts thanaitiffs’ proposed
alternative. Because Plaintiffs do not even atteimprovide facts establishing in any way,
underanystandard, that the Senate Plan dilutes or otheiwipairs black voting strength, it is
quite impossible to show that the Legislatumendedhe Plan to have this undefined and
unsupported effect. Thus, Plaintiffs have offemedcognizable theory or material facts to
support any of their claims and summary judgmentukhbe entered in favor of Defendant
McConnell.

1. In two separate court filings, Plaintiffs hasandidly admitted they cannot satisfy
the “preconditions” necessary to state a valid diligtion claim set out iiGingles v. Thornburg
478 U.S. 30, 50 (1986)SeePIs.” Opp. to Defs.” Mots. to Dismiss at 18 (“Defiamts are correct
that the Amended Complaint makes no attempt tefgatieGinglespreconditions.”);
Supplemental Filing at 6 (“Plaintiffs cannot safitfie Ginglespreconditions . . . .”)id.

(“Plaintiffs openly concede that Section 2 doesgivé Plaintiffs entitlement to thereationof

majority black districts or crossover districts.’As established in Defendant McConnell’s prior
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briefing, these concessions that Plaintiffs cammatisfy either the first (majority-in-a-districty o
third (white bloc voting) of th&inglespreconditions means that their Section 2 claimstrba
dismissed.SeeMem. of Points and Auths. in Support of Def. Mc@eli's Mot. to Dismiss at 9-
17 (“Mot. to Dismiss”); Reply in Support of Def. Monnell’'s Mot. to Dismiss at 3-7. Plaintiffs
nonetheless continue to insist that their allegatibapurposefuleffort to dilute minority voting
power somehow excuses their failure, and keeps #iwir Section 2 and constitutional claims.
But, as Defendant McConnell’s prior filings plairdgtablish, this is clearly not true for either
Section 2 or the Constitutiorbee, e.g.Mot. to Dismiss at 23-26.

Again, the claims of the plaintiffs Moinovich v. Quilter507 U.S. 146 (1993), were
identicalto Plaintiffs’ claims here. That is, toinovichplaintiffs alleged that Ohio had
“intentionallydiluted minority voting strength” by “packing” aridisregard[ing] the
requirements of the Ohio Constitution” on neutratricting principles, thereby “depriv[ing]
[minorities] of ‘influence districts’ in which they. . could elect their candidate of choice.if .
their candidate attracts sufficient cross-over sdtem white voters.”ld. at 154, 158-159
(emphasis added). And the Supreme Court rejebtaddlaims for failure to satisfy the third
Ginglesprecondition.See idat 158. Thus, it is clear as can be that therailo satisfy the
Ginglespreconditions, particularly the third preconditiimn white bloc voting, is fatal to a
Section 2 claim even if it is alleged that the tido is purposeful.SeeReply in Support of Def.
McConnell's Mot. to Dismiss at 6-7. In short, tledear holding inVoinovichforecloses . . . the
plaintiffs’ position, that discriminatory intentale can violate 8 2 even without discriminatory
results.” Johnson v. DeSoto County Board of Commissiorn@$-.3d 1556, 1562 (11th Cir.

1996).
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Plaintiffs’ responses to this black letter law areritless. First, Plaintiffs assert that
Voinovichdoes not apply here “since Plaintiffs here dossatk the affirmative creation of a [sic]
ability-to-elect district.” Supplemental Filing &t To the contrary, Plaintiffs here seek pregisel
what theVoinovichplaintiffs sought (and obtained in district cour., the dismantling of state-
created majority-black districts to “create” mirtgrblack districts where blacks allegedly have
the “ability to elect” candidates with the helpwatfite crossover votesSee, e.gVoinovich 507
U.S. at 150.

Second, Plaintiffs cit&arza v. County of Los AngeJé&d8 F.2d 763, 766 (9th Cir. 1990)
for the proposition that, “[t]o the extent thatealistricting plan deliberately minimizes minority
political power, it may violate both the Voting Rig Act and the Equal Protection Clause of the
Fourteenth Amendment.” B@arzawas decided befordoinovichand, in any event, it is quite
obviously true that deliberately diluting minoritgting power ‘ayviolate” Section 2 or the
Constitution, but only if Plaintiff establishes semvidentiary basis for concluding that the
redistricting plan dilutes minority voting strengile., by satisfying th&ingles preconditions,
particularly the white bloc voting requirement. uBhthe Section 2 claims clearly must be
dismissed.

2. On the constitutional question, it is true ttiet allegation of a deliberate effort to
dilute minority voting strength is cognizable undlee Fourteenth Amendment. The fatal flaw
here is that Plaintiffs have simply offerad proofthat could in any way support this allegation.
Their supplemental filing consistently reaffirmsthhey are sticking to their original theory in
alleging that “race was the predominant fattecausehe demographics of the plan show that
Defendantgpackedadditional black voters into districts contraryni@tural population shift [sic]

and contrary to traditional redistricting principleé Supplemental Filing at 4q. at 7
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(“Defendants decided . . . to create as many ntgjblack districts as possible . . . in an effort t
reduce or eliminate the ability of black voterdbiaachedlistricts from influencing the outcome
of those elections or deciding the outcome by j@rtogether with members of the white
community.”);id. at 10 (“The Senate Plan [is] an intentional eftorinarginalize black voting
power by drawing the nine majority-minority Sendistricts . . . to an arbitrary 50-percent
BVAP standard.”).

Thus, Plaintiffs are making only a purposeéfainovichclaim that majority black
districtsharmblack voters by diluting their voting power thrdugacking, and are not advancing
the “analytically distinct'Shawclaim that the majority-black districts are uncasional
because they “separate” or “segregate” black antewbters. SeeMot. to Dismiss at 19-22.
Indeed, although Defendant McConnell’'s Motion temiss expressly argued that they cannot
satisfy such &hawsegregation claimg. at 27-33, Plaintiffs do not in any way suggest thay
could satisfy that standard or are advancing sudhim. Thus, having consciously decided to
contend that the majority-black districts here loklately harm black voters through “packing,”
in order to secure the closer judicial scrutinypeded to such packing claims, Plaintiffs must
now offer some proof to support this claim of irttenal racist activity.

It is black letter law that plaintiffs advancing“packing” dilution claim must prove that
too manyblack voters have been includedao fewdistricts. SeeMot. to Dismiss at 14. But
Plaintiffs have decided to off@o evidence of black and white voting patterns toneagtempt to
establish how much black population is neededdote black-preferred candidate or how much
in excess of that ideal number constitutes “packingdeed, Plaintiffs’ supplemental filing
expressly admits that they “do not know exactly iercentage of BVAP is required in each

district.” Supplemental Filing at 15. And Plaifgi expert report offers no analysis on this
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question. But if Plaintiffs do not know or seelpi@ve how much isequiredto elect a black
candidate of choice, then they obviously cannottbaythe percentages in the Senate Plan are
too much Thus, because Plaintiffs do not even attemphtiw that black voters can elect their
preferred candidates at lower BVAPs than thereratiee Senate Plan, they cannot possibly
show that any of the Senate Districts are “packed.”

Plaintiffs must also show that the alleged “packadck voters could have been
redeployed elsewhere to create an additional dikcthstrict. SeeMot. to Dismiss at 14; Reply
in Support of Def. McConnell's Mot. to Dismiss d&.1But Plaintiffs have made absolutely no
effort to make this showing either. Indeed, indogd Plaintiffs proposed plan providéswer
electable districts than the enacted Plan, eveeniidintiffs’ ownflawed idea of the
extraordinarily low BVAP needed to elect. Thoudhiftiffs have steadfastly refused to define
the “crossover” districts they seek to create Isyriintling the Senate Plan’s majority-black
districts, the lowest possible BVAP Plaintiffs mentanywhere i83% SeeSupplemental
Filing at 16. Even assuming that all districtsldo@main electable for blacks and thus avoid
retrogression at this low BVAP level (which thewiply could not), the Senate Plan provides
moredistricts above 33% BVAP than Plaintiffs would ypide—specifically, fifteen districts in
the Senate Plan to only fourteen in Plaintiffs’gweed alternativeSeeExhibit A (BVAP
Comparison Chart). Obviously, the Senate Planaaoossibly be dilutive since it has more
majority-black districtplusmore allegedly “electable” 33% districts than Pldis’ alternative.
When an enacted planlessdilutive than a plaintiff's alternative under thiaptiff's ownview
of dilution, there is no material factual disput&ince Plaintiffs have not evémed to prove their
sole allegation in this case, summary judgment lshioe entered in favor of Defendant

McConnell on all claims.
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3. Plaintiffs seek to excuse their complete failtor offer any evidence even
suggesting that the Senate Plan is dilutive byiagek somehow switch the burden to
Defendantgo prove that the plan ot dilutive. Specifically, Plaintiffs argue that efdants
cannot justify the creation of “majority black dists when they themselves cannot satisfy the
Gingles preconditions Supplemental Filing at 7 (emphasis in originaBut the notion that
Defendants are somehow required to justify thetimeaf majority-black districts was, again,
unequivocally and explicitly rejected Woinovich in words equally applicable to Plaintiffs’
claim here:

By requiring [Defendants] to justify the creatiohnoajority-minority districts, the

District Court placed the burden of justifying apjgmnment on the State. Section

2, however, places at least the initial burdenrof/mg an apportionment’s

invalidity squarely on the Plaintiff’'s shoulders.. The burden of “show[ing]” the

prohibited effect, of course, is on the plaintiffs.
Voinovich 507 U.S. at 155-56.

To be sure, if Plaintiffs establistpaima faciecase, then the burden of justification shifts
to the DefendantSee, e.gid. at 155;Shaw v. Hunt517 U.S. 899, 907-08 (1996 {aw ).

But, again, Plaintiffs cannot establisiprama faciecase of deliberate vote dilution (and have not
even alleged the “analytically distincEhawviolation caused by “separating” voterS§ee idat
905 (“The plaintiff bears the burden of proving thee-based motive.”).

In any event, Senator McConnell is still entittedsummary judgment even if he bears
the burden on whether majority-black districts tlblack voting strength or satisBhaw
because such districts are necessary to complySeittion 5, since there is literally no dispute
on these questionsSeeMot. to Dismiss at 24-26. It is black-letter léwat summary judgment

should be denied only when “a juapplying th[e applicable] evidentiary standacguld

reasonably find for either the plaintiff or the deflant.” Anderson v. Liberty Lobby, In&77
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U.S. 242, 255 (1986) (emphasis added). Plaintifisr no evidence to support their packing
allegations or to show that the Legislature had@rance of proving no retrogression under
Section 5 if they had dismantled the majority-bldedtricts as Plaintiffs suggest. The enacted
Senate Plan, meanwhile, received preclearancetfierdustice Department and thuskmewit
satisfies Section 5 by avoiding retrogression.aAesult, no rational fact-finder could conclude,
even if Defendants have the burden, that the niggbtack districts are “packed” or unnecessary
for Section 5 preclearance. Indeed, the Supremet@as long held that a defendant moving for
summary judgment does not bear the burdemegatingthe opponent’s claims.Celotex Corp.
v. Catrett 477 U.S. 317, 323 (1986). Rather, a defendaentisled to summary judgment any
time the plaintiff “has failed to make a sufficiesttowing on an essential element of her case.”
Id. Here, since Plaintiffs have expressly statedttieyf do not even attempt to prove the
essential elements of their case, summary judgmeverranted.

This is particularly true because the applicabidentiary standard und&hawis
whether there is “a strong basis in evidence t@stpthe conclusion that the Voting Rights Act
required the districts to be drawn as enactgldaw 1| 517 U.S. at 915. Given the complete
absence of evidence that lower BVAP districts waatsfy Section 5 and Dr. Engstrom’s
uncontestedinding (in his Section 5 report) that there is fypsive and persistent racial bloc
voting” in South Carolina, Defendants necessardg h strong evidentiary basis for concluding
that preserving the majority-black districts inith@an was needed to comply with Section 5.
Exhibit B (Engstrom Section 5 Report) at 6. Anitils especially true given the 2006
amendments to Section 5, which require statesgsepve minority voters’ “ability . . . to elect

their preferred candidates of choice.” 24 U.S.@9%3c. Thus, it isindisputedhat the Senate
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Plan is not dilutive and that Section 5 requireglltlegislature to maintain the BVAP levels it
did. Summary judgment is therefore required.

If the rule were somehow otherwise, every jurigdit covered by Section 5 would be
forced to stand trial based solely on the sortvef-ehifting and unsupported allegations levied
by Plaintiffs here. Clearly that is not what thgp&me Court had in mind when it warned that
“courts must ‘exercisextraordinary cautionn adjudicating claims that a State has drawn
district lines on the basis of race.Easley v. Cromarties32 U.S. 234, 242 (2001) (quoting
Miller v. Johnson515 U.S. 900, 916 (1995)) (emphasis in origindlhere is simply no dispute
over a material fact for this court to resolve.

Il. PLAINTIFFS HAVE NOW FOCUSED THEIR CLAIMS ON ONL Y TWO

DISTRICTS THAT THEY LACK STANDING TO CHALLENGE, AND THAT

DO NOT VIOLATE THE VOTING RIGHTS ACT OR CONSTITUTIO N

Plaintiffs’ supplemental filing makes explicitlyear that their suit is aimed solely at
Senate Districts 21 and 25. Supplemental FilinbOat But even this now-narrowed attack is
deeply and irreparably flawed for a host of reasoraldition to those identified above. As to
District 21, Plaintiffs clearly lack standing, aimdany event Plaintiffs have presented no
cognizable argument or competent evidence to stiipar “packing” claim. As to District 25,
there is nallegation much less proof, that this district was intengibyndesigned to either
dilute black voting strength through “packing” or“separate” voters in violation &haw
District 25 cannot be packed because it contaihs 28115%BVAP in the Senate Plan and
Plaintiffs’ proposed alternative woutdisethe BVAP to 30.44%.

Thus, there igo evidence to support either of the two constitutiipneognizable injuries
that can potentially stem from race-based redtgtge—minority dilution undeioinovichor

racial separation und&haw Consequently, it is undisputed that race wasicened only to

10
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avoid vote dilution to comply with Section 2 andawoid retrogression in compliance with
Section 5. Since state compliance with “federall Fdoes not raise an inference of intentional
discrimination[, but rather] demonstrates obediagnate Supremacy Clause of the United
States Constitution,” there are no facts to esthldi potential constitutional violation.
Voinovich 507 U.S. at 159.

1. Plaintiffs’ latest filings conclusively estadth that they have no standing to
challenge District 21. In their supplemental fijrPlaintiffs candidly admit that Moses Mims,
who they allege resides in Senate District 25tHfesonly Plaintiff with in-district standing under
the Senate Plan.” Supplemental Filing at 14. fKedSupreme Court has been clear that
standing exists “only with respect to the distirctvhich the plaintiff resides.’Shaw I| 517
U.S. at 904. Thus, because none of them resiBésinict 21, Plaintiffs lack standing to
challenge this district.

Even if they could challenge the district, Pldisthave provided no material facts to
support their claim. Most important, Plaintiffs keano effort to show that District 21 could be
drawn at the level they propose without retrogreggn violation of Section 5 of the Voting
Rights Act, 42 U.S.C. § 1973c. Specifically, Ptdfa’ proposed changes to District 21 would
reduce its BVAP to 45.23%, from 51.59% under thea®e Plan and 50.72% under the
benchmark plan. Yet, by failing to offer any arsadysuggesting that black voters’ “ability to
elect” would not be diminished by reducing the BV#&5%, Plaintiffs fail to establish a
prima faciecase that the Senate Plan included more blacks/tan necessary. Indeed, no one
has suggested that District 21 could remain eléetal black voters (as it must, under Section

5) at a BVAP below 50%. After all, this Court itfispreviously set the district's BVAP at

11
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52.33%, for the express purpose of avoiding reasgjon. SeeColleton County Council v.
McConnel| 201 F. Supp. 2d 618, 661-63 (D.S.C. 2002).

Even if Plaintiffs had produced evidence timajority-black districts are “packed,” their
challenge to District 25 would still fail. Thi3.15%district has no conceivable relation to
Plaintiffs’ (unsupported) theory of the case;, that “the Senate Plan [is] an intentional eftort
marginalize black voting power by drawing the nmajority-minority Senate Districts described
above to an arbitrary fifty-percent BVAP standand antentionally adding BVAP to districts
merely because they happen to elect black SenatStgplemental Filing at 10. This 23%
district, currently represented by a white Repuniccannot possibly be “packed” with more
black voters than necessary to elect a black catelimf choice. And, in any event, Plaintiffs’
planincreaseghe BVAP in this district to 30.44%. This propdseemedy” is at odds with any
“packing” claim and confirms what Defendant McColhhas predicted all along: there is no
connection whatever between Plaintiffs’ baselessigations and the actual facts of this case.

2. On top of all this, Plaintiffs’ proposal isélf race-conscious. Plaintiffs’ proposed
changes in District 25, for instance, actuaécreasentegration in Districts 25 and 26 by
raising the BVAP in District 25 from 23.15% to 38% and lowering the BVAP in District 26
from 28.46% to 19.94%. Indeed, under the Senate, Blistrict 25 and neighboring District 26
are precisely the types of districts Plaintiffsgant to desire in their Complaint because both
contain nearly the exact black voting age demogecapdmposition of South Carolina as a
whole, 26.7%.SeeDef. McConnell's Mot. for Summary J. at 9. YeliRtiffs’ proposal would
break up these “increasingly integrated” distriéts). Compl. at § 42, in an obviously race-
conscious effort to increase the BVAP in Distribtéhd decrease the BVAP in District 26.

Moreover, since Districts 25 and 26 under the SeR&nN are integrated, not “segregated,”

12



3:11-cv-03120-PMD-HFF-MBS  Date Filed 02/07/12 Entry Number 98  Page 13 of 19

Plaintiffs cannot challenge them und&raw even if they had not already abandoned any such
claim. AsEasleyholds, aShawplaintiff must propose a plan with “significantlyeateracial
balance” not the “significantly greater” racianbalanceproposed by Plaintiffs herdasley

532 U.S. at 258.

Plaintiffs’ proposal in District 21 is no bettefhere, Plaintiffs would manipulate district
lines for the sole purpose of lowering the BVARDistrict 21 over 6% from the Senate Plan and
nearly 5.5% from the benchmark plan. In tandenhwiese changes, Plaintiffs would also
manipulate the lines of neighboring District 2Qaisimilarly race-conscious effort to raise that
district's BVAP by over 10% from the benchmark. tNaly would these clearly race-conscious
maneuvers cause District 21 to retrogress in vaoladf Section 5, but they would do nothing to
create any of the new crossover districts thanBfts purportedly desire.

In short, Plaintiffs engage in precisely the saaee-conscious redistricting they accuse
Defendants of, and for the same avowed purposeam@iing minority voting strength. The
Legislature made the sound policy judgment, baseehvadence of “persistent and pervasive
racially polarized voting,” that BVAP levels coutt be lowered as Plaintiffs now propose in
districts where black voters are currently electimgjr candidates of choice. Exhibit B
(Engstrom Section 5 Report) at 6. Plaintiffs, nwelaifte, would lower BVAP levels, even in the
face of racially polarized voting, in the hopespfeading minority influence. Thus, even
accepting Plaintiffs’ allegations as entirely trédaintiffs’ and Defendants’ plans have the same
methodology and goal: manipulating existing destlines to preserve and enhance minority
voting strength. The difference is that Defendgpitm is entitled to a strong presumption of

validity, complies with Section 5’s non-retrogressrequirement, has empirical evidence to

13
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show that its districts enable black voters totelleeir candidates of choice, and provides more
“electable” districts under the only metric Plaffsieven mention (33% BVAP).

lll.  PLAINTIFFS STILL HAVE NOT PROVIDED A VALID ALT  ERNATIVE TO
THE SENATE PLAN

Even if all the foregoing were not fatal to Pl#ist case, Plaintiffs still have not offered
a valid alternative proposal. Most important, Riiéis’ submitted alternative does not comply
with this Court’s order to identify the specificstticts they challenge and offer an alternative for
those districts. In addition, under clear Supr&oert precedent, this Court literabgannot
adopt Plaintiffs’ proposed plan because it woulde=d this Court’s narrow authority to remedy
only the districts challenged in this suit. Andeevf that were not true, Plaintiffs’ proposed
changes themselves subordinate traditional distggirinciples to deliberately harm minority
voters by pairing black Democratic Senators withitevRepublican Senators in super-majority-
white districts and dramatically reducing BVAP irfisting minority districts. While such
“cracking” and “pairing” were the traditional toalsed in the South’s regrettable past to
suppresdlack voting strength, they have never been acddpteany court anywhere, much less
as aremedyfor alleged minority vote dilution. Thus, becatdeintiffs have, again, failed to
provide this Court with a valid alternative planremedy, summary judgment should be granted.
1. Most important, Plaintiffs have failed to comptith this Court’s order to provide
an alternative plan for the specific districts tlodnallenge. At the January 19 Motion to Dismiss
Hearing, this Court instructed Plaintiffs’ counsel'define your claim, the districts you
challenge and provide the Defendants with an atera remedy plan.” Tr. 63:5-6. As
explained above, Plaintiffs have finally narrowkdit claims to Senate Districts 21 and 25. But
the alternative plan they offer is not narrowedhtese specific districts. Instead, they propose an

alternative that would require this Court to redtheentire Senate Plan.

14
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First, the regional map that purportedly is des@yto fix only Districts 21 and 25 does
not just include those districts and adjacent idistrbutl14 districtsstretching across the entire
middle of the state. For example, it includes aggr of Districts 36 and 40, which do not need
to be altered to “fix” either District 21 or 25.n4d, while the alternative regional plan decreases
the BVAP in “packed” District 21 from 51.59% to 23%, itincreaseshe BVAP in District 39
from 52.93% tb5.20%and District 40 from 50.46% taR2.72%and effectively maintains the
BVAP in District 36 at51.13% (it is 51.15% in the Senate Plan), even thougkdldistricts
(according to the Complaint) were also “packedHisT again, reveals the incoherence of
Plaintiffs’ theory and how their “remedy” does rsalive the identified “problem.”

Far worse, Plaintiffs’ purportedly “regional” mépnot a “regional fix” at all because it
cannot fit into the existing Senate Districts surrding the 14 districts in the “regional” map. A
quick glance at the proposed “regional” map ancetiected Senate Plan demonstrates that this
is true. For instance, the southeastern boundafiBsstrict 39 in Plaintiffs’ proposal do not
match up with the northern boundaries of Distrietid the Senate Plan. Instead, proposed
District 39 would actually bisect enacted Distdé&. Thus, for this Court to adopt Plaintiffs’
proposed “regional fix” it would also need to redgrBistrict 45’'s boundaries. And this same
problem attendall of the boundary lines at the edges of Plaintiffsgional” map. The map
attached as Exhibit C demonstrates this visuallindicating areas that are included in the
fourteen “regional” districts in the Senate PlahWwauld be left out of those districts in
Plaintiffs’ “regional” plan, and other areas tha¢ aot within the fourteen “regional” districts in
the Senate Plan but would be annexed into thosectisn Plaintiffs’ proposal.SeeExhibit C
(Comparison Map 1). And the map attached as EixBilliustrates how Plaintiffs’ “regional

fix” would render many districts outside the “regigrossly underpopulated, in violation of the

15
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Constitution’s one-person-one-vote mand&eeExhibit D (Comparison Map 2). Thus, the
districtsaroundPlaintiffs’ regional map would have to be extengivedrawn, either as the
Plaintiffs propose or in some other way, bahnotbe drawn as they are in the Senate Plan.
From all this, it is clear that Plaintiffs have dg&eir challenges to Districts 21 and 25 as a
stalking horse to redraw the entire Senate Plam.frmnarrowingtheir remedial request, then,
Plaintiffs’ proposed alternative map has actublyadenedhe sweep of their claims. This can
hardly be what the Court had in mind when it asR&dntiffs to “define” their claims.

2. In fact, because Plaintiffs’ proposal wouldueg this Court to redraw the entire
Senate map, clear Supreme Court precedent actadbigs this Court from adopting their plan.
UnderUpham v. Seamod56 U.S. 37 (1982), this Court has authority tdify the Senate Plan
only as “necessary to cure any constitutional ausory defect.”ld. at 43. Thus, even if this
Court accepts Plaintiffs legally flawed and faclpainsupported claims, it can redraw only
District 21 and District 25. This is because “neafionment is primarily a matter for legislative
consideration and determination” and “judicial @élbecomes appropriate only when a
legislature fails to reapportion according to fed@onstitutional requisites.Id. at 41 (quoting
White v. Weiser412 U.S. 783, 794-95 (1973)). Thus, out of resfm the Legislature’s
“primary jurisdiction” over redistricting, when adjting a validly enacted plan, federal courts
must take great caution to avoid “intrud[ing] upiate policy any more than necessanyl’ at
42 (quotingWhite 412 U.S. at 795). And just recently the Supré&oart reaffirmed this rule in
Perry v. Perez-- S. Ct. --, 2012 WL 162610 at *4 (Jan. 20, 20'®/here a State’s plan faces
challenges under the Constitution or § 2 of than{pRights Act, a district court should still be
guided by that plan, except to the extent thosal lelgallenges are shown to have a likelihood of

success on the merits.”).
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Plaintiffs’ sweeping re-draw of the entire Seralan squarely ignores this unambiguous
Supreme Court precedent. Thus, in addition tongigahis Court’s explicit directions,
Plaintiffs’ proposal is patently improper and tluasinotbe adopted by this Court.

3. Plaintiffs allege that the Senate Plan igntraditional redistricting principles,
but their proposal violates many firmly-rooted ftahs. For example, it pairs incumbents.
Within their “regional” plan, Plaintiffs would pBenator Nicholson, a black Democrat, against
Senator O’Dell, a white RepublicageeExhibit E (Incumbent Pairings Map); Exhibit F
(Incumbent Pairings Chart). And this is not théygriace Plaintiffs would pair a black Senator
against a white incumbent: Plaintiffs’ proposedti$ 41 would pit Senator Ford, a black
Democrat, against Senator McConnell, a white Repaibland President Pro Tempore of the
Senate, in a district containing only 26.56% BVAd3s than half the BVAP in Senator Ford’s
benchmark districtSeeExhibit A (BVAP Comparison Chart). Certainly, thegislature cannot
be faulted for refusing to expose two black Sersatodefeat for the sake of lowering the BVAP
by 6% in District 21 (and thereby exposing yet &eoblack Senator to defeat).

Moreover, as explained above, Plaintiffs’ stateypdoposal providefewerdistricts over
33% BVAP, the lowest level at which Plaintiffs segtyminority voters might be able to elect
their candidates of choice, than the enacted piey ¢hallenge Seesuprap. 7. (Plaintiffs, as
noted, provide no evidence to suggest minority ngoite every district actuallgould elect their
candidates of choice at this low BVAP level.) Blaintiffs’ “packing” claims, require them to
show how the allegedly “packed” minority populatioould have been placed elsewhere to
createadditional electable districts. Plaintiffs’ proposal herewever, does just the opposite: it

dismantles majority-minority districesnd createdewer“electable” districts.
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And Plaintiffs’ proposal would also cause stanidyrogressive ripple effects throughout
the state. It would dismantle benchmark majorigek districts 30, 32, and 45 (and 45.8%
BVAP District 29) to districts with BVAP between 286 and 43.5% SeeExhibit A (BVAP
Comparison Chart). Needless to say, dismantlinghty half the “electable” black districts is at
war with South Carolina’s traditional principle $&ction Scomplianceand would doom the
plan because there is no evidence to rebut theobyoint that such dramatic reductions greatly

diminish minorities’ ability to elect.

For the foregoing reasons, as well as those st ifo Defendant McConnell’s opening

brief, summary judgment should be entered in fafdefendant McConnell.

Signature page follows.
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February 7, 2012
Greenville, South Carolina

Respectfully submitted,

s/ William W. Wilkins

William W. Wilkins Fed ID No. 4662
Kirsten E. Small Fed ID No. 10005
Andrew A. Mathias Fed ID No. 10166
NEXSEN PRUET, LLC

55 East Camperdown Way (29601)
Post Office Drawer 10648

Greenville, SC 29603-0648

PHONE: 864.370.2211
BWilkins@nexsenpruet.com

Michael A. Carvin (admittegro hac vicg
Louis K. Fisher (admittedro hac vice
JONES DAY

51 Louisiana Avenue, NW
Washington, DC 20001-2113

PHONE: 202.879.3637
macarvin@jonesday.com

Attorneys for Defendant Glenn F. McConnell
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