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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

SHANNON PEREZ, et al.,

Plaintiffs,
V.

STATE OF TEXAS, et al.,

Defendants.

MEXICAN AMERICAN LEGISLATIVE
CAUCUS, TEXAS HOUSE OF
REPRESENTATIVES (MALC),

Plaintiffs,
V.

STATE OF TEXAS, et al.,

Defendants.
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FORCE, et al.,

Plaintiffs,
V.

RICK PERRY,
Defendant.

MARAGARITA V. QUESADA, et al.,

Plaintiffs,
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RICK PERRY, et al.,

Defendants.
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JOHN T. MORRIS, CIVIL ACTION NO.
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[Consolidated case]

Plaintiff,
V.
STATE OF TEXAS, et al.,

Defendants.

EDDIE RODRIGUEZ, et al.,
CIVIL ACTION NO.
SA-11-CA-635-OLG-JES-XR
[Consolidated case]

Plaintiffs,
V.
RICK PERRY, et al.,

Defendants.
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STATEMENT OF INTEREST OF THE UNITED STATES WITH RESPECT TO THE
REDRAWING OF INTERIM MAPS ON THE BASIS OF PROBABLE VIOLATIONS OF
SECTION 5 OF THE VOTING RIGHTS ACT
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INTEREST OF THE UNITED STATES

The United States files this Statement of Interest pursuant to 28 U.S.C. 8 517, which
authorizes the Attorney General to attend to the interests of the United States in any pending suit.

The case presents important questions regarding the intersection of Sections 2 and 5 of
the Voting Rights Act. Section 5 of the VVoting Rights Act precludes covered jurisdictions from
implementing voting changes without receiving “preclearance” for those changes. 42 U.S.C. §
1973c. The Attorney General has primary responsibility for enforcing and administering Section
5. See 42 U.S.C. 88 1973c(a), 1973(d). The Attorney General also has broad authority to
enforce Section 2. See 42 U.S.C. § 1973j(d). The United States thus has a strong interest in
ensuring the statute is properly interpreted and applied.

The United States has a particular interest in the redistricting plans at issue in this case. It
currently is defending the related judicial preclearance action filed by the State of Texas in the
District Court for the District of Columbia. See Texas v. United States, No. 1:11-cv-1303
(D.D.C., filed July 19, 2011). The United States has argued in that action that the State’s
proposed Congressional and State House plans fail to comply with Section 5. See United States’
Mem. Opp. Summ. J., Texas v. United States, No. 1:11-cv-1303 (D.D.C., filed Oct. 25, 2011),
ECF No. 79-2 (hereinafter Texas v. United States, U.S. Opp. Mem.). The district court denied
the State’s motion for summary judgment. See Order Denying Summary Judgment, Texas v.
United States, No. 11-1303, 2011 WL 6440006 (D.D.C. Dec. 22, 2011). That case has
proceeded to trial. Presentation of the evidence concluded on January 26, 2012. Closing
arguments are scheduled for January 31, 2012, with all remaining filings due by February 6,

2012. The United States expects that the D.C. Court will decide the matter expeditiously.
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SUMMARY OF ARGUMENT

The United States submits this brief in response to the Court’s Order dated January 23,
2012, which raises a number of factual and legal questions in anticipation of the need for new
interim plans. The United States does not seek to address all of the questions posed by this
Court; rather, we address only this Court’s question regarding the allocation of burdens in
determining whether the State’s plans stand a reasonable probability of failing to gain
preclearance under Section 5 of the Voting Rights Act. Thus, this Statement of Interest
addresses only the consideration this Court must give to the pending Section 5 objections being
litigated in the D.C. Court when fashioning new interim plans.*

In its per curiam opinion dated January 20, 2012, the Supreme Court stated that a district
court fashioning an interim plan pending Section 5 preclearance should be guided by the State’s
enacted plan, except to the extent that constitutional and Section 2 challenges to that plan are
shown to have a likelihood of success on the merits. See Perry v. Perez, Nos. 11-713, 11-714,
11-715, slip op. at 5 (S. Ct. Jan. 20, 2012). With respect to outstanding Section 5 challenges,
however, the Supreme Court reaffirmed that judicial determinations under Section 5 rest solely
with the District Court for the District of Columbia. See id. at 6. As such, “[t]he calculus with
respect to [Section] 5 challenges is somewhat different,” as the district court fashioning an
interim plan “should presume neither that a State’s effort to preclear its plan will succeed nor that
it will fail.” 1d. Thus, while this Court must find that Plaintiffs are likely to succeed on their

constitutional and Section 2 challenges before departing from the enacted plan on the basis of

' This Statement of Interest does not address the likelihood of success of Plaintiffs’ constitutional
and Section 2 challenges to the proposed Congressional and State House plans. In fashioning
any interim redistricting plan, however, this Court should rely on the evidence presented at trial
in this case to determine whether Plaintiffs have demonstrated that they are likely to succeed on
the merits.
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such challenges, the Court must refuse to take guidance from the State’s policy judgments to the
extent they “reflect aspects of the state plan that stand a reasonable probability of failing to gain
85 preclearance.” Id. The Court held that “[r]easonable probability” in this context means that
the Section 5 challenge “is not insubstantial.” Id.

Nothing in the Supreme Court’s decision shifted the allocation of burdens with respect to
Section 5. Rather, the State retains its burden to secure preclearance and its burden of proving
that each of its enacted plans “neither has the purpose nor will have the effect of denying or
abridging the right to vote on account of” race, color or language minority status. 42 U.S.C. §
1973c(a). And here, where the District Court for the District of Columbia denied the State’s
motion for summary judgment and proceeded to trial on the Section 5 challenges, the challenges
to the State’s plans certainly are not insubstantial. Indeed, the D. C. Court’s denial of summary
judgment more than establishes a reasonable probability that the State’s enacted plans will fail to
gain preclearance.? Thus, in fashioning its new interim redistricting plans, this Court should not
incorporate the State’s policy judgments with respect to any aspects of the State’s enacted plans
for which there are outstanding “not insubstantial” challenges under Section 5, in this case as
more than aptly demonstrated through the objections lodged in the D.C. Court. In other words,

in addition to any departures from the enacted plans that this Court makes upon determining that

> While dispositive in this case, there need not be a denial of a motion for summary judgment in
order to meet the “not insubstantial” standard. In fact, the evidence presented here goes well
beyond the level required. For example, a decision by the Attorney General to interpose an
objection to a proposed change would establish the requisite substantiality of a challenge.
Similarly, as in this case, a decision by the United States to deny in its answer that a jurisdiction
is entitled to judicial preclearance under Section 5 would demonstrate that a challenge is not
insubstantial. The Court need not at this point define the bare minimum of evidence that would
be necessary to establish that the ‘not insubstantial’ test is met; it suffices for purposes of this
case to conclude that where the D.C. District Court has denied summary judgment in judicial
preclearance proceedings, a court drawing interim maps may easily conclude that the Section 5
challenge is not insubstantial.
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Plaintiffs are likely to succeed on their constitutional and Section 2 claims, this Court should
adhere to the State’s policy judgments with respect to aspects of the plan challenged under
Section 5 only to the extent that the parties in the D.C. case have lodged no credible claim under
Section 5.
ARGUMENT

AS TO ASPECTS OF PLANS CHALLENGED UNDER SECTION 5 OF THE

VOTING RIGHTS ACT, THIS COURT SHOULD REFUSE TO FOLLOW THE

STATE’S POLICY JUDGMENTS BECAUSE THE DENIAL OF SUMMARY

JUDGMENT IN THE JUDICIAL PRECLEARANCE ACTION ESTABLISHES A

REASONABLE PROBABILITY THAT THE PLANS WILL FAIL TO GAIN

PRECLEARANCE

Section 5 of the Voting Rights Act requires the State to show that each of its enacted
plans “neither has the purpose nor will have the effect of denying or abridging the right to vote
on account of” race, color or language minority status. 42 U.S.C. 8 1973c(a). The “effect”
prong precludes preclearance of voting changes that “would lead to a retrogression in the
position of racial minorities with respect to their effective exercise of the electoral franchise,” as
measured against the jurisdiction’s existing practice. Beer v. United States, 425 U.S. 130, 141
(1976); see Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 478 (1997). The retrogression prong
thus prohibits changes from the existing, or benchmark, plan that will, because of race, color, or
membership in a language minority group, “diminish[] the ability . . . to elect their preferred
candidates of choice.” 42 U.S.C. § 1973c(b). The “purpose” prong precludes preclearance of
voting changes motivated by “any discriminatory purpose.” 42 U.S.C. 8 1973c(c). Until a
newly enacted plan gains preclearance under Section 5, the State may not use that plan to

conduct an election. 42 U.S.C. § 1973c(a); see Perry v. Perez, Nos. 11-713, 11-714, 11-715, slip

op. at 2 (S. Ct. Jan. 20, 2012).
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To the extent that a district court must draft interim redistricting plans pending a
preclearance determination, however, the Supreme Court recently has instructed that the district
court should take guidance from the policy judgments reflected in a State’s enacted plan to the
extent those policies do not lead to violations of the Constitution or the VVoting Rights Act. See
Perry v. Perez, slip op. at 4-5. Thus, while an enacted plan will serve as the starting point for a
district court drawing an interim plan, the court cannot incorporate challenged districts into its
plan where a plaintiff has demonstrated a likelihood of success on the merits of its constitutional
or Section 2 challenges to those districts. See id. at 5-6. Nor can the district court follow the
State’s policy judgments where aspects of the State’s enacted plan “stand a reasonable
probability of failing to gain [Section] 5 preclearance.” Id. at 6. Because judicial preclearance
under Section 5 in this case rests solely with the District Court for the District of Columbia, a
local district court determining whether a Section 5 challenge “is not insubstantial” should take
guidance, to the extent possible, from pleadings, evidence, developments, or decisions in the
judicial preclearance action. Ibid. The court also may be guided by the Attorney General’s
assessment of the plan at issue.

Here, the District Court for the District of Columbia denied summary judgment in the
judicial preclearance action, thus establishing definitely that the Section 5 challenges to the
enacted plans are not insubstantial. See Order Denying Summary Judgment. Out of respect to
the court with jurisdiction over the Section 5 challenges, this Court should take guidance from
that court’s summary judgment decision and the parties’ submissions in the judicial preclearance
action when determining whether to depart from the State’s policy judgments in crafting any new
interim plans. Cf. Perry v. Perez, slip. op. at 6, 10. The Supreme Court has instructed this Court

not to displace the policy judgments of the State in order to achieve de minimus population
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deviations or minimal precinct splits in districts where there are no pending legal challenges. See
id. at 8-9. In the case of pending Section 5 challenges, however, this Court must deviate from
the State’s enacted plans where there is a not insubstantial possibility that failing to do so would
diminish the number of minority ability-to-elect districts as compared to the benchmark plan or
would sanction aspects of the enacted plans that may have been adopted with a discriminatory
purpose. Before refusing to adhere to the State’s policy judgments because of possible Section 5
violations, however, this Court must find that departures from the State plan are justified,
because the relevant aspects of the enacted plans face a not insubstantial challenge under the
statute. See id. at 6, 9-10.

As to retrogression, for example, the District Court for the District of Columbia
determined that the State used an improper standard and/or methodology to determine the
number of minority ability-to-elect districts under the benchmark plan as compared to the
proposed plan. See Texas v. United States, Order Denying Summary Judgment at 24-34
(explaining why the State’s methodology was inadequate and explaining factors to be considered
in determining ability-to-elect status). Because the State House plan reduces the number of
minority ability-to-elect districts from 50 benchmark districts to 45 districts under the proposed
plan, there is a reasonable probability that the plan will fail to gain preclearance. See Texas v.
United States, U.S. Opp. Mem. at 8 (House Districts 33, 35, 41, 117, and 149 lost ability-to-elect
status under the enacted plan).

This Court thus would be justified in ensuring that any interim State House plan has at
least 50 minority ability-to-elect districts in order to comply with Section 5. Cf. Texas v. United
States, U.S. Opp. Mem. at 7-8. These districts could include any coalition districts in which

minority groups currently have the ability to elect their preferred candidate. See Texas v. United
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States, Order Denying Summary Judgment at 34-37 (distinguishing existing ability-to-elect
coalition districts for purposes of Section 5 retrogression analysis from the creation of coalition
districts under Section 2); Texas v. United States, U.S. Opp. Mem. at 8, 13-14 (identifying
benchmark District 149 as one such district).® With respect to the Congressional plan, this
Court’s interim plan would have to include at least 11 minority ability-to-elect districts in order
to avoid impermissible retrogressive effect under Section 5. See Texas v. United States, U.S.
Opening Trial Brief at 4 (setting forth 10 benchmark districts and noting lost ability-to-elect
status in Congressional Districts 23 and 27).

As to discriminatory purpose, the district court in the judicial preclearance action
determined that summary judgment was also inappropriate because the State had failed to
demonstrate that its statewide plans were not enacted with discriminatory purpose. See Texas v.
United States, Order Denying Summary Judgment at 41-43. In particular, the summary
judgment decision noted that despite the substantial population growth among Hispanics in
Texas over the last decade, none of the State’s four additional Congressional seats was a
Hispanic ability-to-elect district under the enacted plan. See id. at 40, 42 n.37; see also Texas v.
United States, U.S. Opp. Mem. at 36-37. This Court should not defer to the State’s policy
judgments with respect to the creation of the new Congressional districts since the proposed plan
faces a not insubstantial challenge based on credible allegations that the plan was enacted with a

discriminatory purpose and has a discriminatory effect.

*The Supreme Court’s recent decision does not affect the recognition of coalition districts as
minority ability-to-elect districts for purposes of a district court’s Section 5 analysis. Perry v.
Perez, slip op. at 10. Although the Court noted that this Court “had no basis” on which to
“create a minority coalition district,” ibid., it did not hold that a court could not intentionally
create such a district based on appropriate evidence of cohesiveness and racial bloc voting.

9



Case 5:11-cv-00360-OLG-JES-XR Document 591 Filed 01/27/12 Page 10 of 22

This Court likewise should not follow the State’s policy judgments with respect to certain
districts in the Congressional and State House plans on the basis of evidence that the State
intentionally replaced politically active Hispanic voters previously in those districts with less
mobilized Hispanic voters. See Texas v. United States, U.S. Opp. Mem. at 12-13, 32 (House
District 117 as an example of such action); id. at 24-25, 37-38 (Congressional District 23 as an
example of such action). The loss of minority ability-to-elect districts under the State House
plan (Districts 33, 35, 41, 117, and 149) also suggests that the State acted with a discriminatory
purpose in enacting its plans. See id. at 30. This Court likewise should decline to incorporate
the State’s race-based actions with respect to districts or counties in which the State cracked
large Hispanic populations, or pulled strangely shaped minority populations out of certain
districts, in order to submerge minority voters in larger Anglo populations, thereby reducing
minority voting strength. The Supreme Court noted that those districts “appear to be subject to
strong challenges” under Section 5. Cf. Perry v. Perez, slip op. at 10 (citing U.S. Opp. Mem. at
38). See also Texas v. United States, U.S. Opp. Mem. at 31-32 (in the House plan, for example,
evidence of cracking in the Dallas-Fort Worth area and use of precinct-level racial data in
proposed District 41); id. at 38 (in the Congressional plan, evidence of discriminatory purpose in
the enacted Dallas-Fort Worth districts).

Where this Court departs from the State’s enacted plans on the basis of impermissible
retrogression under the proposed State House and Congressional plans or evidence of
discriminatory intent in the creation of State House and Congressional districts, it must justify
that action by identifying with specificity the relevant aspects of those plans that face a not
insubstantial challenge under Section 5. In doing so, it may rely on the State’s failure in the

District Court for the District of Columbia to thus far meet its burden of showing that each of its

10
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enacted plans “neither has the purpose nor will have the effect of denying or abridging the right
to vote on account of” race, color, or membership in a language minority group. 42 U.S.C. §
1973c(a).
CONCLUSION

In fashioning new interim plans pending judicial preclearance under Section 5 of the
Voting Rights Act, this Court should deviate from the policy judgments reflected in the State’s
enacted plans where those judgments reflect aspects of plans that are subject to a “not
insubstantial” Section 5 challenge. In this context, this Court easily may conclude based on the
record of the proceedings before the District Court for the District of Columbia — including the
pleadings, Order Denying Summary Judgment, and evidence presented at trial —that the State’s
enacted maps are subject to Section 5 challenges that are not insubstantial.

Date: January 27, 2012
Respectfully submitted,

ROBERT PITMAN THOMAS E. PEREZ
United States Attorney Assistant Attorney General
Western District of Texas Civil Rights Division
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