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Qualifications
I have been retained by the State of Texas as an expert to provide an analysis in this case
concerning whether the maps enacted by the State of Texas for the Texas House, Texas Senate,
and U.S. Congress retrogress under Section 5 of the Voting Rights Act. I have also been retained
by the State of Texas in Perez v. Perry, a case arising under Section 2 of the Voting Rights Act.
My rate of compensation as a testifying expert is $400 per hour. I am a tenured associate
professor of political science at Rice University. At Rice, I have taught courses on redistricting,
elections, political representation, voting behavior and statistical methods at both the
undergraduate and graduate level. Over the last twenty-five years, I have worked on redistricting
and Voting Rights Act issues involving numerous states and local governments. I have
previously provided expert reports and/or testified as an expert witness in voting rights and
statistical issues in a variety of court cases, working for the U.S. Attorney in Houston, the Texas
Attorney General, a U.S. Congressman and various cities and school districts.
In the 2000 round of Texas redistricting, I was retained to provide advice to the Texas
Attorney General in his role as Chair of the Legislative Redistricting Board. I subsequently
served as the expert for the State of Texas in the state and federal litigation involving the 2001
redistricting for U.S. Congress, the Texas Senate, the Texas House of Representatives, and the
Texas Board of Education. I have also worked as an expert in redistricting and voting rights
cases in New Mexico, Mississippi, Wisconsin, Florida and Alabama. The details of my
academic background, including all publications in the last ten years, and work as an expert,
including all cases in which I have testified by deposition or at trial in the last four years, are
covered in the attached vita (Appendix A). In preparing the opinions set forth in the testimony
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below I have relied on election, registration, and demographic data provided by the state, and the
expert reports and supplemental materials provided by the defendants’ experts in this case.
Overview
The three maps at issue in this case are the electoral maps adopted by the state of Texas
in 2011 for the Texas House (H283), the Texas Senate (S148), and the U.S. Congress (C185).
These maps will be referred to as the adopted maps or adopted plan. The question of
retrogression requires a comparison of a given minority group’s ability to elect its candidates of
choice under the adopted plan to the plan that was in place previously. The prior plan is referred
to as the benchmark plan. The maps in the benchmark plan were H100 for the Texas House,
S100 for the Texas Senate, and C100 for the U.S. Congress.
The primary dispute in this case between the State of Texas and the defendants is whether
the enacted plan, especially for the Texas House and U.S. Congress, reduces the ability of
Hispanic voters to elect their candidates of choice.1 Resolving this dispute requires a comparison
of the ability of Hispanic voters to elect their candidates of choice in the benchmark and adopted
plans.
Under the Court’s Summary Judgment Opinion a functional analysis is required to
determine whether the ability of Hispanic voters to elect their candidates of choice has been
retrogressed in the enacted plan. Any such analysis first requires determining which of the
districts in the benchmark and enacted plans should be considered. As the Court explained,
“population statistics are significant and an important starting point for a retrogression analysis.”

1

The Department of Justice has indicated that the State is entitled to declaratory judgment that
the Senate map does not violate Section Five of the Voting Rights Act. As to the ability of black
voters to elect their candidates of choice, the Department of Justice does not contend that any of
the enacted maps retrogress the ability of black voters to elect their candidates of choice.

DIRECT TESTIMONY OF DR. JOHN ALFORD

PAGE 3

Case 1:11-cv-01303-RMC-TBG-BAH Document 162-1

Filed 01/17/12 Page 5 of 33

Court Op. at 29. Once the districts at issue are identified, then a functional analysis may be
employed to determine whether the enacted plan retrogresses.
In this case, the Department of Justice’s expert, Dr. Lisa Handley, used demographics to
identify the districts she considered relevant to the question of whether the ability of Hispanic
voters to elect their candidates of choice was retrogressed in the Texas House and U.S. Congress.
Dr. Handley considered all districts in the benchmark and enacted plans where Hispanic Voting
Age Population (HVAP) was at least 50%.
While Dr. Handley’s demographic metric may be overly broad, including as it does
districts with Hispanic Citizen Voting Age Populations (HCVAP) as low as 26%, it has the
virtue of certainly including all of the districts that a more restrictive metric would include. For
this reason and to simply the Court’s task in comparing my conclusions to Dr. Handley’s, I have
adopted her standard in selecting the districts for my analysis.
Using these districts as a starting point, below I set forth my analysis of whether the
enacted maps retrogress the ability of Hispanic voters to elect their candidates of choice.
Reconstituted Election Analysis
The Justice Department Guidance provides that the determination of retrogression
“requires a functional analysis of the electoral behavior within a particular jurisdiction.” As the
Court has explained, a functional analysis looks to “whether minority voters will be effective in
their exercise of the electoral franchise” and should take into account “data that pertains to actual
minority citizen voting strength.” Court Op. 31. This data may include voter cohesion, turnout,
voter registration, population shifts, and consideration of future election patterns. Id. 32.

The

Justice Department Guidance provides no further instruction on how to choose elections for
analysis or how to perform that analysis.
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I have adopted a functional approach that incorporates all of the above factors and
predicts Hispanic voter success in the benchmark and adopted plans. This approach is referred to
in the social science literature as reconstituted election analysis. Dr. Handley also uses
reconstituted election analysis in reaching her conclusions, and indeed reconstituted election
analysis is widely used both in the social science literature and in the actual redistricting process
whenever it is necessary to compare minority voters’ electoral success between alternative
districts in either a single plan or between different plans. 2
Reconstituted election analysis involves identifying a set of past elections and using the
actual votes cast in those elections to help us in comparing minority voter success in a
benchmark and an adopted plan. For example, the 2010 statewide election for Lieutenant
Governor was between a Hispanic Democratic candidate, Linda Chavez Thompson, and an
Anglo Republican candidate, David Dewhurst. The results from this election provide us with the
number of votes cast for these candidates in each voting precinct in the State of Texas. This
means that for any precinct in Texas we could answer the question of whether Chavez
Thompson—this Hispanic candidate of choice—would have been elected by the voters of that
precinct. Importantly, the various factors playing into the potential success of a Hispanic

2

Reconstituted election analysis is sometimes referred to as “exogenous” election analysis
because while we are concerned with a specific districted office, here for example the Texas
House, we base our analysis on other statewide contests. Statewide election contests are used for
reconstituted election analysis because only statewide contests provide the data to reconstitute an
election both in the benchmark and in the adopted plan. By contrast, district-wide contests
cannot be used in a reconstituted election analysis because they provide no voting results outside
the boundaries of the existing district. Thus, there is no voting data for precincts that fall in the
adopted plan but not in the benchmark plan. Dr. Handley summarizes this point in her report
where she says “the exogenous index has been included to provide a relative measure of
effectiveness when comparing the benchmark to proposed districts.”
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candidate of choice are all represented here in their actual impact on turnout and cohesion both
for supporters of the Hispanic candidate and supporters of the Anglo candidate.
We can take advantage of this actual measurement of minority voter strength at the polls
to produce a measure of the ability of Hispanic voters to elect their candidates of choice for any
actual or proposed district within the state. To do this, we simply sum the precinct vote totals for
the candidates for all of the precincts contained within a given district. For example, by
summing precinct level votes to the level of benchmark House District 36, we can see that while
Chavez Thompson lost the actual statewide race for Lieutenant Governor, had the election been
decided only by the voters in House District 22—as it existed in H100—Chavez Thompson
would have prevailed by a margin of over 30%.
We can use reconstituted election analysis not only to demonstrate what the election
results were in a given district, but also what the election results would have been in an adopted
district. Because we know which precincts are included in an adopted district (or any proposed
district), we can sum the vote totals in those precincts to measure Hispanic voter success. The
most important point is that whether we are summing the actual precinct election results to
estimate Hispanic voter strength in a proposed district, in an adopted district, in an actual
existing district, or in the State of Texas as a whole the result is simply a summation of actual
votes cast. Whether the district is an existing district or a proposed district makes no difference
since in neither case are we utilizing projected or estimated voting behavior.
Because it is based on actual votes cast, reconstituted election analysis incorporates all of
the factors the Court has identified as relevant to determining minority voter effectiveness. For
example, if Hispanic voter registration and turnout are high in Hidalgo County then a
reconstituted election analysis using precincts from Hidalgo County will reflect these turnout and
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registration characteristics. Likewise, if Hispanic voters in Bexar County do not uniformly vote
for the same candidate, then a reconstituted election analysis based on precincts taken from
Bexar County will reflect this lack of Hispanic cohesion in the vote totals cast.
In sum, reconstituted election analysis is the best available social science tool that
provides a quantitative measurement of minority voter effectiveness that is based on the factors
identified by the Court.
Texas House
To analyze the question of whether the adopted plan for the Texas House retrogresses
Hispanic voter success, I have performed a reconstituted election analysis on H100 and H283. I
have performed this analysis for the districts identified by Dr. Handley. As I noted earlier, Dr.
Handley’s use of a 50% VAP threshold of inclusion may be overly broad, including as it does
districts with Hispanic Citizen Voting Age Populations (HCVAP) as low as 26%, but it has the
virtue of certainly including all of the districts that a more restrictive metric would include. For
this reason and to simplify the Court’s task in comparing my conclusions to Dr. Handley’s, I
have adopted her standard in selecting the districts for my analysis. These districts constituted
all of the districts in Texas where Hispanic voters may have the ability to elect their candidates
of choice. Accordingly, my analysis is a statewide functional analysis of the ability of Hispanic
voters to elect their candidates of choice.
After identifying the relevant districts, the next step in a reconstituted election analysis is
to identify elections that will be probative. The three most common considerations are the
presence of a minority candidate on the ballot, the relative recency of the election contest, and
ballot placement of the contest. Dr. Handley’s index utilizes all of these factors. She selects one
election from each of the five most recent general election cycles. The election she picks from
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each cycle is the election nearest the top of the ballot that also features a Hispanic candidate who
is the candidate of choice of Hispanic voters. Dr. Handley’s five elections are identified below
in Table 1.
Table 1:
Elections used in Dr. Handley’s Five Election Index
Year
2002
2004
2006
2008
2010

Race
Governor
Court of Criminal Appeals
Lt. Governor
U.S. Senate
Lt. Governor

Candidates, Ethnicity, and Party Affiliations
Perry (AR) v. Sanchez (HD)
Keasler (AR) v. Molina (HD)
Dewhurst (AR) v. Alvarado (HD)
Cornyn (AR) v. Noriega (HD)
Dewhurst (AR) v. Chavez‐Thompson (HD)

I have performed a reconstituted election analysis for H100 and H283 using Dr.
Handley’s five elections. In addition, I have performed a reconstituted election analysis based
upon 10 elections identified prior to the enactment of the H283 by the Texas Office of the
Attorney General (“OAG 10”). Like Dr. Handley’s index, the OAG 10 includes the five most
recent election cycles and selects contests from the top of the ballot that also feature Hispanic
candidates. The OAG 10 index includes Dr. Handley’s five elections.3
I have also performed a reconstituted election analysis based upon the five most recent
elections in the OAG 10. I have done so because recent elections best reflect current conditions
that may impact minority voter success, including factors like population shifts. Table 2 lists the
OAG 10 elections in chronological order.

3

The OAG 10 was identified prior to the enactment of the maps at issue in this case and
disclosed to the Department of Justice before Dr. Handley issued her report. The index and the
results of reconstituted election analysis based on that index were available to the Texas
legislature and those working on their behalf during the redistricting process.
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Table 2:
10 Elections used in the OAG 10 Election Index
Year
2002
2004
2006
2008
2010

Race
Governor
Court of Criminal Appeals
Railroad Commissioner
Lt. Governor
Court of Criminal Appeals
U.S. Senate
Texas Supreme Court
Lt. Governor
Land Commissioner
Texas Supreme Court

Candidates, Ethnicity, and Party Affiliations
Perry (AR) v. Sanchez (HD)
Keasler (AR) v. Molina (HD)
Carillo (HR) v. Scarborough (AD)
Dewhurst (AR) v. Alvarado (HD)
Keller (AR) v. Molina (HD)
Cornyn (AR) v. Noriega (HD)
Johnson (AR) v. Yanez (HD)
Dewhurst (AR) v. Chavez‐Thompson (HD)
Patterson (AR) v. Uribe (HD)
Guzman (HR) v. Bailey (AD)

Using the elections identified above, I have performed a reconstituted election analysis
for each of the districts at issue (as identified by Dr. Handley) in the benchmark and adopted
plans. This analysis shows the number of times the Hispanic candidate of choice prevails in
these elections in each benchmark and adopted district. To determine retrogression, I have
compared the overall success of Hispanic voters in each plan. The full results of this analysis are
set forth in Appendix B of my direct testimony and show that there is no retrogression in the
adopted plan for the Texas House.
Although there are 36 districts with an HVAP of 50% or greater between the two plans,
the level of Hispanic voter success in reconstituted elections only changes in 10 of those districts.
Thus, to test whether Hispanic electoral success has changed on a statewide basis, one can in this
case choose only to examine these districts. There may be other districts where Latino voting
strength is enhanced or reduced because of changes to Latino voting power in the Democratic
primary election. The DOJ has not offered any suggestion that there has been retrogression in
this regard, and given the demographic changes in the districts I deem it unlikely – in all Latino
majority voting districts the demographic changes were slight. There may be districts in the
proposed plan where Latino voters gain control of a solid Democratic district where Latino
DIRECT TESTIMONY OF DR. JOHN ALFORD
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voters had previously not been able to consistently control the Democrat primary. But since my
analysis concludes that the map does not retrogress functionally and coupled with my
observation of the demographics, there is no need to address this possibility to conclude that the
maps are as a whole not retrogressive.
Table 3a shows the demographics for these 10 districts and Table 3b sets forth the
number of electoral wins for the Hispanic candidate of choice for these 10 districts in the
benchmark and adopted plans for all three election sets. Because there are 10 districts that
change, there are a maximum of 50 elections (5 elections x 10 districts) that could be won by
Hispanic candidates of choice in Dr. Handley’s five election index as well as the five most recent
elections in the OAG’s list. There are a maximum of 100 elections (10 elections x 10 districts)
that could be won by Hispanic candidates of choice in the OAG 10.
Table 3a:
HVAP and HCVAP under the Benchmark and Adopted Plans, 2002-2010 (House Districts
with HVAP > 50% in which there are any differences between the Results of the
Reconstituted Elections between the Benchmark and Adopted Plans)
%HVAP
District
31
34
35
41
43
74
80
117
118
137

Benchmark
95.2
61.6
56.4
81.8
76.3
65.8
74.3
58.7
64.7
59.8

Adopted
94
67.7
54.9
76.2
76.5
76.6
86.1
62.7
64.8
55.3

%HCVAP
Benchmark
93.6
58.2
54.6
77.5
71.7
59.7
67.2
58.8
61.9
25.6

Adopted
88.9
64.6
52.5
72.1
71.7
69.4
79.7
63.8
64.7
26.3

Table 3b:
Number of Elections Won by the Hispanic Candidate of Choice in Reconstituted Elections
under the Benchmark and Adopted Plans, 2002-2010 (House Districts with HVAP > 50%
in which there are any differences between the Results of the Reconstituted Elections
between the Benchmark and Adopted Plans)
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Dr. Handley’s 5 Elections
District
Benchmark
33
3
34
3
35
2
41
4
43
5
74
1
80
5
117
3
118
5
137
3
Total Wins
34
Difference Between Adopted
and Benchmark:

Filed 01/17/12 Page 12 of 33

OAG’s 10 Elections

Adopted
0
4
1
3
5
5
5
1
5
5

Benchmark
6
6
5
7
9
4
9
5
7
8

Adopted
0
9
4
5
10
10
10
2
10
10

34

66

70

0

5 most Recent
Elections in OAG’s 10
Benchmark
Adopted
2
0
2
4
1
1
4
2
4
5
2
5
4
5
2
2
2
5
5
5
28

+4

34
+6

As demonstrated in Table 3b, the Hispanic candidate of choice prevails in precisely the
same number of reconstituted benchmark and adopted elections using Dr. Handley’s five
election index. Using the OAG 10, the Hispanic candidate of choice prevails in 66 out of 100
reconstituted benchmark plan elections and 70 out of 100 reconstituted adopted plan elections.
In the five most recent OAG elections, the Hispanic candidate of choice prevails in 28 out of 50
reconstituted benchmark plan elections and 34 reconstituted adopted plan elections.
Accordingly, all three approaches demonstrate that Hispanic voters are at least as successful, if
not more successful, in electing candidates of choice in the adopted plan compared to the
benchmark.
Two features of my statewide functional approach bear mentioning. First, it is
particularly well suited to measuring Hispanic voter effectiveness as the output of the analysis is
a comparison of the number of exogenous elections in which Hispanic voters are successful in
electing their candidates of choice.
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Second, it permits a statewide analysis of whether Hispanic voter effectiveness has been
changed that takes into account the degree of change in each district. For example, the issue of
redrawing of district lines in Nueces County and the loss of District 33 are central concerns
raised by the Defendants. The results of the statewide functional analysis presented in Table 3b
provide a clear empirical explication of those changes. Both Districts 33 and 34 in the
benchmark plan were Nueces County districts that provided some but not maximal electoral
success for Hispanic candidates of choice. In both districts the benchmark plan index values
show that Hispanic candidates of choice succeeded in 6 elections and were defeated in 4
elections, a pattern consistent with the fact that entering the redistricting cycle the incumbents in
both District 33 and 34 were Republicans elected in 2010 that were not the candidates of choice
of Hispanic voters. The adopted plan combines parts of benchmark District 33 and District 34 to
create a single Hispanic district (adopted District 34). Again, Table 3b makes clear that while
this combination results in the loss of 6 election successes (using Dr. Handley’s five election
index) from District 33, in the process it adds 3 election successes to the index value of District
34. This net loss of 3 election successes in Nueces County is more than offset by increases
elsewhere in the adopted plan.
Dr. Handley’s Approach
Dr. Handley has adopted a different approach to determine whether H283 is
retrogressive. Just as I did above, Dr. Handley performed a reconstituted election analysis for
the relevant districts based on her five election index. Dr. Handley’s sole basis for determining
whether a district is effective in the adopted plan is analysis of this reconstituted or “exogenous”
election analysis.
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Where we differ is that rather than retain the full set of effectiveness information
contained in her reconstituted election analysis, Dr. Handley uses a binary approach. She
determines whether a district is “effective” in the benchmark and whether it is “effective” in the
adopted plan. She then adds up the number of effective districts in each plan and determines that
since there are fewer effective districts in the adopted plan than in the proposed plan that H283 is
retrogressive. For the adopted plan a district is effective if the Hispanic candidate of choice
prevailed in 3, 4, or 5 elections and ineffective if the Hispanic candidate of choice prevailed in 0,
1, or 2 elections. Dr. Handley says in her supplemental report that she also compares the
exogenous scores in the benchmark and proposed plans. Handley Supp. Report 2. But there is
no reason to compare the exogenous scores to check for performance decreases and ignore
performance increases (which Dr. Handley does). And in fact there is no instance in which Dr.
Handley’s opinion turns on measuring the difference between benchmark and proposed on
exogenous scores as opposed to just the exogenous score in the benchmark being 0, 1, or 2.
While Dr. Handley does not choose to use this same reconstituted election approach to
assess district effectiveness in the benchmark plan, a topic I will address below, it is a simple
matter to apply her binary approach to the reconstituted analysis for both the benchmark and
proposed plans.
As shown in Table 3b above, the number of districts that scored three out of five
elections or above decreased by one district. The reason for this change is that Dr. Handley’s
exogenous election data show that Districts 33 and 117 drop from three out of five elections or
above in the benchmark plan to below three out of five elections in the adopted plan, while
District 74 increases from below three out of five elections in the benchmark plan to above three
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out of five elections in the adopted plan. With two districts moving down and one moving up,
there is a net loss of one.
However, Dr. Handley’s analysis does not take into account the bright-line rule
articulated by the Court in its Summary Judgment Opinion in footnote 22. This bright-line rule
establishes that a given minority population will have the ability to elect its candidate of choice
when the citizen voting age of that population is equal to or greater than 60%. A more detailed
functional analysis is not necessary for those districts because the demographic makeup of those
districts “essentially guarantees that, despite changes in voter turnout, registration, and other
factors that affect participation at the polls, a cohesive minority group will be able to elect its
candidate of choice.” Court Op. 29. Applying this rule here, the HCVAP in District 117
increased from 58.8% in the benchmark to 63.8% in the adopted plan. Thus, under the Court’s
bright-line rule, District 117 should be considered a district in the adopted plan that provides
Hispanic voters the ability to elect the candidate of their choice and there is “no need to make
further inquiries into minority voters’ ability to elect” their candidates of choice in this district.
Id. 30. Applying the Court’s bright line rule to exclude District 117, Dr. Handley’s exogenous
election analysis shows that the number of Hispanic ability to elect districts did not change from
the benchmark to the adopted plan.
Dr. Handley does not reach this conclusion, however, because she uses a different index
to assess minority effectiveness in the benchmark plan from the one (outlined above) that she
uses to assess minority effectiveness in the adopted plan. For her benchmark effectiveness
determination, Dr. Handley alters her reconstituted election analysis by factoring in a second
index of endogenous election analysis. This consideration of endogenous election analysis only
changes the binary status of 2 benchmark districts—Districts 35 and 74. Both districts are
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ineffective minority districts based on an application of her binary rule to the reconstituted
election analysis. By giving her endogenous election index more weight than her reconstituted
election analysis, Dr. Handley counts these as effective benchmark districts.
Thus, using this approach, while still applying the Court’s bright-line rule, the number of
Hispanic ability districts between the benchmark and enacted plan is reduced by two. The results
under this approach are different than an approach that relies on exogenous analysis (described
above) because elevating the effectiveness of District 35 in the benchmark leads to District 35
being counted as a loss, while elevating District 74 in the benchmark plan eliminates the credit
the state would receive for raising District 74 from ineffective in the benchmark to an effective
district in the adopted plan.
Dr. Handley’s reliance on endogenous election data in this manner is problematic for
several reasons. First, the formula by which the endogenous and reconstituted election results
are combined to determine effectiveness in the benchmark plan is arbitrary. It is not based on
traditional or accepted methods of analysis in either redistricting litigation or the applicable
social science literature. Nor is there any analysis provided in Dr. Handley’s report to guide the
Court in assessing whether this particular mathematical combination of indices provides an
accurate and reliable predictor of future district performance.
Second, the absence of any endogenous election results for the adopted plan creates
unavoidable anomalies when Dr. Handley’s combined endogenous and reconstituted election
analysis measure for the benchmark plan is used as a basis for direct comparison with the solely
reconstituted election analysis measure for the adopted plan. Dr. Handley’s treatment of
Districts 35 and 74 provide a concrete illustration of this problem. In the benchmark plan
District 35 scores 40% (two out of five) in Dr. Handley’s reconstituted election analysis. In the
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adopted plan District 35 scores a 20% (one out of five) in Dr. Handley’s reconstituted election
analysis. While both of these values would suggest a district that is not effective in either the
benchmark or the adopted plan, Dr. Handley averages the 40% reconstituted election analysis
benchmark value with the 80% endogenous value for District 35 yielding a combined benchmark
effectiveness index of 60%. The problem here becomes clear if we consider what the exogenous
election score in the adopted District 35 would have to be to avoid retrogression under Dr.
Handley’s approach. If the district in the adopted plan was identical to the district in the
benchmark plan, Dr. Handley would nevertheless find retrogression based upon her use of
endogenous election analysis. In fact, the State would have had to improve reconstituted election
analysis performance in District 35 from the benchmark 40% (two out of five) to 60% (three out
of five) in order to avoid retrogression according to Dr. Handley. A measure of retrogression
that requires substantially improving minority opportunity in an existing district in order to avoid
a finding of retrogression is fundamentally flawed. Dr. Handley’s Supplemental Report says that
it is in fact the decrease of the exogenous score that leads to her conclusion on House District 34
(at page 2), but considering the relative exogenous scores in the benchmark and proposed only
when they go down is a one-sided analysis that makes her approach even worse because it does
not address the increase in Latino voting strength in districts like District 74, as I discuss below.
In District 74 Dr. Handley’s benchmark reconstituted election analysis score is 20% (one
out of five) and the adopted reconstituted election analysis score is 100% (five out of five). Dr.
Handley’s index does not record this as an improvement in the ability of Hispanic voters to elect
their candidate of choice in District 74 and does not give Texas any credit for this improvement
in her retrogression analysis. This is so because Dr. Handley’s reliance on endogenous data
results in her treatment of District 74 as a performing district in the benchmark plan. This is
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problematic not simply because it understates the improved opportunity of Hispanic voters in
District 74. Again, consider what Dr. Handley’s approach would have produced had the state
left District 74 unchanged. District 74 would move from a performing district in the benchmark
plan (with a combined endogenous and reconstituted election analysis benchmark score of 60%)
to a non-performing district in the adopted plan (with a reconstituted election analysis adopted
score of 20%). Given Dr. Handley’s standard, the state would have been required to improve
reconstituted election analysis performance in District 74 from 20% to 60% in order to avoid
retrogressing in District 74. Under her revised “comparison” approach from her Supplemental
Report it is not clear whether Dr. Handley would continue to class District 74 as an ability
district if it had not been changed.
Third, the use of endogenous data is problematic because it gives substantial weight to
special circumstances in the district’s past that may or may not be relevant to the district’s
performance going forward. Reconstituted election analysis avoids this flaw by relying on
characteristics of the existing district that can be measured in precisely the same fashion in both
the benchmark and the adopted plan and, importantly, will also be present and play out in a
similar manner in the district going forward. Note that the combined endogenous / reconstituted
election analysis index used by Dr. Handley has neither of these characteristics.
District 74 illustrates this. District 74 scores a 100% in Dr. Handley’s endogenous index
because Representative Gallego, first elected to the House in 1990, has been able to win reelection throughout the last decade. This is so despite the fact—as illustrated by Dr. Handley’s
benchmark exogenous score—that voters in this district have not typically supported other
Hispanic candidates of choice. This illustrates that under some circumstances, in this case a
highly regarded, long-term incumbent, a district with a seemingly non-performing exogenous
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index can in fact elect the Hispanic candidate of choice. Presumably this minority success could
continue in District 74 assuming Representative Gallego’s continued presence on the ballot.
There are two problems with this assumption. First, the test for retrogression cannot depend
upon whether a given candidate continues to run for office. Here this is not merely hypothetical
– Representative Gallego has announced he will not seek re-election to House District 74 but
will instead run from Congressional District 23. Second, we have no way of creating an index
value for the adopted plan that would mathematically incorporate this circumstance into a
numerical index that would allow the adopted district to be fairly compared to the existing
district.
For the foregoing reasons, the best approach to comparing a benchmark plan to an
adopted plan is to rely on reconstituted election analysis, as it is the best available index of
minority ability to elect across the two plans. This is, after all, precisely the purpose for which
reconstituted election analysis was developed and has always been utilized by both those
involved in redistricting and the Courts.4 As Dr. Handley states in regard to her assessment of
her benchmark districts in her Table 1, “the exogenous index has been included to provide a
relative measure of effectiveness when comparing the benchmark to proposed districts.” That is
exactly what I have done here in reaching my conclusion that Dr. Handley’s reconstituted
election analysis data, interpreted in light of the Court’s bright line rule, do not show
retrogression in the Texas House.

4

To avoid confusion it is important to distinguish the role of endogenous vs. exogenous election
analysis in probing voter cohesion. In the context of cohesion, at least as it relates to prongs 2
and 3 of the Gingles test in a Section 2 case, both the endogenous and the exogenous elections
are available for exactly the same geography and the courts have generally given preference to
endogenous election analysis where it is available, with exogenous election analysis being used
only when there is an insufficient number of endogenous elections available to provide a
sufficient analysis of voter cohesion and polarization.
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Combined Minority Districts
Professor Handley identifies four districts in the benchmark plan (the 27th, the 46th, the
120th, and the 149th) that fall short of meeting her population standard for Hispanic or Black
districts, but that nonetheless merit consideration in her view because they have high electoral
effectiveness index values. According to Professor Handley, District 27 is sufficiently
strengthened in the adopted plan (with Black VAP rising from 34.6% in the benchmark to 42.9%
in the adopted plan) that it constitutes an additional effective Black district as noted above. Two
other districts, the 46th and the 120th, retain 100% effective exogenous election index values,
and so are not in dispute. That leaves only District 149 at issue in the combined minority
category.
District 149 in the old plan is lost from Harris County in the adopted plan as a
consequence of the reduction in the number of districts in Harris County from 25 in the old plan
to 24 in the adopted plan. In terms of demographics, District 149 is not a majority or a plurality
district for any single minority group, nor does any combination of two minority groups reach 50
percent. The only way to reach a citizen majority in the district is to combine Blacks plus
Hispanics plus Asians. In addition it is not a district that performs very well for Democrats, with
only a 20 on Dr. Handley’s exogenous index over the last decade.
In addition, voters from the three minority groups in District 149 do not usually vote
cohesively in Democratic primary elections in the district. Table C1 in Appendix C contains
Ecological Inference estimates for Anglo, Black, Hispanic, and ‘Other’ (mostly Asian) voters in
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the 13 Democratic primary contests since 2002 in which there has been at least one minority
candidate that received 5% or more of the votes cast statewide5.
Eight of the contests include a Hispanic candidate (or candidates) opposed by an Anglo
candidate (or candidates), with no Black candidate on the ballot. In all of these contests a
majority of Hispanic voters supported the Hispanic candidate(s). In contrast, a majority of Black
voters supported the Hispanic candidates in only three of the eight contests, and in two of those
contests the estimates of Black vote for the Hispanic candidate were only 52% and 54%. In only
one of the eight contests was their evidence of cohesive Black voter support for the combined
Hispanic candidates.
Three of the contests include a Black candidate (or candidates) opposed by an Anglo
candidate (or candidates), with no Hispanic candidate on the ballot. In one contest, the 2008
Presidential nomination, an estimated 91% of Blacks voted for Barack Obama, compared to only
37% of Hispanic voters. In the other two contests both Hispanics and Blacks gave a majority of
their support to the Anglo candidate(s).
One contest included Black, Hispanic, and Anglo candidates, and in that contest Blacks
and Anglos gave a majority of their support to the candidate that shared their race or ethnicity,
while Hispanic split their vote. The one remaining contest involved a Black and a Hispanic
candidate, with no Anglo candidate. In that contest Blacks supported the Black candidate, while
both Anglos and Hispanics split their vote.
The lack of cohesion between Black and Hispanic voters in the Democratic primary is not
unique to District 149. The same lack of cohesion is clear in all the other districts in Texas that I

5

While it would be preferable to include contests with Asian candidates in the cohesion analysis,
there are no Asian candidates in the statewide elections utilized for the cohesion analysis, and
Rep. Vo has run unopposed in the Democratic primary in the district.
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have examined. This also matches what Dr. Engstrom, an expert for the Latino Task Force in the
Section 2 case, and the only other expert in that trial to present cohesion analysis for primaries,
found in his analysis. He concluded in his report that: “Latinos are consistently supportive of
candidates from within their own group, in both the general and primary elections. African
Americans share this preference in general elections, at least in contests without major
candidates from their group, but not in Democratic primaries” (page 18)6.
Congress
In her report on the congressional plan, Dr. Handley notes that “the Benchmark Plan
includes ten minority districts that offer minority voters the ability to elect minority-preferred
candidates” (page 6). This includes seven Hispanic districts and three Black districts. Turning
to the adopted plan she concludes that “using the Election-Focused Approach, this brings the
number of effective Hispanic districts to seven – the same number of effective Hispanic districts
as in the Benchmark Plan” (page 8). For the plurality Black districts she concludes that “there is
no gain in the number of effective minority districts when plurality black districts alone are
considered” (page 9), and indeed, based on her analysis there are the same three effective Black
districts (the 9th, the 18th, and the 30th) in both the benchmark plan and the adopted plan. This
seven Hispanic and three Black districts in both the benchmark and adopted plans is the same
district count reported to the Court by the Department of Justice in filings with this Court. Thus
neither the Department of Justice nor its expert Dr. Handley dispute that the adopted
Congressional plan contains at least as many effective minority districts as the benchmark plan.

6

Appendix C includes tables similar to Table 4 that report an Ecological Regression minority
cohesion analysis for each of the other coalition districts mentioned by Intervenors in any of the
legislative plans.
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Applying the same statewide functional analysis that I report above for the Texas House
confirms that the adopted Congressional plan does not retrogress, and in fact improves minority
voter opportunity. Again, as detailed above for the Texas House, I have performed a
reconstituted election analysis for C100 (the benchmark plan) and C185 (the adopted plan) using
Dr. Handley’s five elections. In addition, I have performed a reconstituted election analysis
based upon 10 elections identified prior to the enactment of the C185 by the Texas Office of the
Attorney General (“OAG 10”). I have also performed a reconstituted election analysis based
upon the five most recent elections in the OAG 10. Tables 4a and 4b below provide the
demographics and reconstituted election analysis respectively for the nine districts that meet Dr.
Handley’s 50% plus Hispanic VAP standard.
Table 4a:
HVAP and HCVAP under the Benchmark and Adopted Plans, 2002-2010 (Congressional
Districts with HVAP > 50%)
%HVAP
District
15
16
20
23
27
28
29
34
35

Benchmark
78.7
79.1
68.0
62.8
69.2
75.7
72.3
‐‐
‐‐
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Adopted
77.2
77.6
66.0
63.8
45.1
73.6
71.7
79.0
58.3

%HCVAP
Benchmark
71.9
74.5
63.8
58.4
63.8
68.3
56.0
‐‐
‐‐

Adopted
71.0
72.7
62.9
58.5
41.1
65.9
56.3
71.7
51.9
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Table 4b:
Number of Elections Won by the Hispanic Candidate of Choice in Reconstituted Elections
under the Benchmark and Adopted Plans, 2002-2010 (Congressional Districts with HVAP
> 50%)
Dr. Handley’s 5 Elections
District
Benchmark
15
5
16
5
20
5
23
2
27
3
28
5
29
5
34
0
35
0
Total Wins
30
Difference Between Adopted
and Benchmark:

OAG’s 10 Elections

Adopted

Benchmark

Adopted

4
5
5
0
0
5
5
5
5
34

10
10
10
3
6
8
10
0
0
57

9
10
10
1
0
10
10
10
10
70

+4

5 most Recent
Elections in OAG’s 10
Benchmark
Adopted
5
5
5
2
2
3
5
0
0
27

+13

5
5
5
1
0
5
5
5
5
36
+9

Using Dr. Handley’s five election index, the reconstituted election analysis shows an
improvement of four elections successes for Hispanic candidates of choice in the adopted plan
when compared to the benchmark plan. As there are five elections in a full decade for a single
district, this represents the gain of almost an entire district in the adopted plan. This
improvement is also clear using the OAG ten elections, where the improvement, at 13 elections,
is a little more than a full district (10 elections). Using the five most recent elections in the OAG
ten yields a gain of nine elections, just one election short of two full districts.
The gains suggested in the statewide functional analysis comport closely to the actual
district changes that are reflected in the adopted plan. District 27 in the benchmark plan was
performing in about half of the reconstituted elections, and in fact had failed to elect the
candidate of choice of Hispanic voters in the district in 2010. The reconfiguration of the 27th
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into the new 34th District represents a substantial improvement. The new 34th is a district with
perfect exogenous election results on all three indexes, and is an open district as well.
The reconstituted elections show that District 23 in the benchmark was a weak district for
Hispanic candidates of choice, and the district had also failed to elect the candidate of choice of
Hispanic voters to Congress in 2010. While exogenous election success was reduced in the
adopted plan, the 23rd remains a majority Hispanic district (at 58.5 percent HCVAP and 54.1
percent SSVR), and still shows some exogenous election wins in the OAG ten election index.
This weakening of the 23rd District, and its associated loss of at most two out of five elections, is
more than offset by the gain of five elections (on the Handley index) associated with the
reconstituted election score for the newly created 35th District.
While, as discussed above, Dr. Handley does not choose to use this same reconstituted
election approach to assess changes in districts, it is a simple matter to apply her binary approach
to the reconstituted analysis for both the benchmark and proposed plans. In the benchmark plan
there are three districts with reconstituted election scores above 50% based on her five election
index (the 15th, the 27th, and the 28th). In the adopted plan there are four districts with
reconstituted election scores above 50% (the 15th, the 28th, the 34th and the 35th), for a net gain of
one district in the adopted plan. Using the same binary approach applied to the OAG ten election
index produces exactly the same result of a gain of one district. Applying the binary approach to
the most recent five elections in the OAG ten produces a gain of two districts between the
benchmark and the adopted plan.
Despite the fact that a discrete binary approach applied to her reconstituted election index
produces the net gain of one seat, Dr. Handley, as noted above, concludes that there is no net
gain in the adopted plan. This is because she averages her reconstituted election index (what she
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terms “exogenous minority effectiveness”) with her endogenous election index. The only thing
this changes here is the treatment of the 23rd District in the benchmark plan. With the
endogenous score of 67.7% and the exogenous score of 40% averaged together it has an index
value of 53.5%, and based on this narrow margin above 50% is counted as effective. This
highlights the impact of factoring in endogenous election on only one side of the comparison
(here an exogenous index value of 40% becomes a ‘one’ based on the endogenous score, but if it
remained unchanged in the adopted plan would give the same district a score of zero for the
adopted plan). It also illustrates how small differences get magnified by a discrete counting
approach. Had there been only one less election win in the five election exogenous index for the
23rd District, the average of 67.7% and 20% would have produced an index value of 43.5% for
the benchmark plan, and there would be only six effective districts in the benchmark compared
to seven in the adopted plan.
Here the magnification of one election result is particularly acute, as we can see from the
actual election results in Dr. Handley’s Appendix B to her earlier report in this case. In the
reconstituted election for the 2002 Governor’s contest in the 23rd District the win for Sanchez is
very narrow. Shifting the vote of less than 300 voters out of over 125,000 voters in the election
would have resulting in a loss for Sanchez in the district. That would have shifted the exogenous
index for the benchmark 23rd from 2 out of 5 (40%) to one out of five (20%), and in turn would
have moved the averaged index from 53.5 to 43.5, which would have shifted the entire
benchmark plan down one Hispanic district from seven to six.
And again, Dr. Handley cannot graft her revised comparative approach from her
Supplemental Report in order to conclude that District 23 must have retrogressed because such a
conclusion (that a lowering from 2/5 to 0/5 is retrogression) begs the question of why Dr.

DIRECT TESTIMONY OF DR. JOHN ALFORD

PAGE 25

Case 1:11-cv-01303-RMC-TBG-BAH Document 162-1

Filed 01/17/12 Page 27 of 33

Handley will not consider increases to districts in the proposed maps that are already performing
but get even better (like House District 34). Dr. Handley cannot use relative exogenous scores
only to make things appear worse for the Texas maps without considering the increases in
minority voting strength that occur at the other end of the spectrum.
District 25
District 25 is not included in the list of Congressional districts that provide minority
voters an opportunity to elect candidates of choice in either the specifics provided to the court by
the Department of Justice nor is it mentioned as such in the report of the Department’s expert Dr.
Handley. The demographics for the district show why. The district has an Anglo CVAP of over
60%, a Hispanic CVAP of about 25%, and a Black CVAP that is under 10%. The SSVR is only
20.4 %, making the district slightly lower in the percent of Hispanic registered voters than the
state as a whole, and the same is probably true for Black registered voters as well. The only
thing that distinguishes the 25th district is that it is a majority Democratic district. As such it
tends to elect the candidate of choice of both Black and Hispanic voters in the general election as
both groups are majority Democrat. To achieve this, minority voters in the district must depend
on very substantial Anglo crossover vote. Clearly it cannot be the case that Anglos usually vote
as a bloc to defeat the candidate of choice of minority voters in the district.
Moreover, there is substantial evidence that Blacks and Hispanics do not vote cohesively
in the Democratic primary. Table C2 in Appendix C contains Ecological Inference estimates for
Anglo, Black, Hispanic, and ‘Other’ (mostly Asian) voters in the 13 Democratic primary contests
since 2002 in which there has been at least one minority candidate that received 5% or more of
the votes cast statewide.
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Eight of the contests include a Hispanic candidate (or candidates) opposed by an Anglo
candidate (or candidates), with no Black candidate on the ballot. In all but one of these contests
a majority of Hispanic voters supported the Hispanic candidate(s). In contrast, a majority of
Black voters supported the Hispanic candidates in only one of the eight contests. In seven of the
eight contests over two-thirds of Black voters voted for the Anglo candidate(s), as did a majority
of Anglo voters.
Three of the contests include a Black candidate (or candidates) opposed by an Anglo
candidate (or candidates), with no Hispanic candidate on the ballot. In one contest, the 2008
Presidential nomination, an estimated 96% of Black voted for Barack Obama, compared to 49%
of Hispanic voters. In the other two contests both Hispanics and Blacks gave a majority of their
support to the Anglo candidate(s).
One contest included Black, Hispanic, and Anglo candidates, and in that contest each
group gave at least a plurality of their support to the candidate that shared their race or ethnicity.
The one remaining contest involved a Black and a Hispanic candidate, with no Anglo candidate.
In that contest Anglos and Blacks both supported the Black candidate, while Hispanics supported
the Hispanic candidate.
In the 25th Congressional District neither the Hispanic nor the Black eligible population
proportions come close to reaching any threshold level, either alone or in combination. Nor are
Blacks and Hispanics cohesive in the Democratic primary. The key factor at work is
partisanship. In partisan general elections across Texas, Democratic voters, regardless of race or
ethnicity, join together in support of the Democratic candidate, regardless of the race or ethnicity
of that candidate. Currently, the majority of Black and Hispanic voters favor Democratic
candidates. If, under these conditions the 25th District is a protected district, then it is hard to see
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how any other majority Democratic district, assuming it had at least one eligible minority
resident, would not also be a protected district.

Senate
Neither the Department of Justice nor its expert Dr. Handley dispute that the adopted
Senate plan contains at least as many effective minority districts as the benchmark plan. This can
be confirmed by the same functional approach used above.
Applying the same statewide functional analysis that I report above for the Texas House
confirms that the adopted Senate plan does not retrogress, and in fact improves minority voter
opportunity. Again, as detailed above for the Texas House, I have performed a reconstituted
election analysis for S100 and S148 using Dr. Handley’s five elections. In addition, I have
performed a reconstituted election analysis based upon 10 elections identified prior to the
enactment of the S148 by the Texas Office of the Attorney General (“OAG 10”). I have also
performed a reconstituted election analysis based upon the five most recent elections in the OAG
10. Tables 5a and 5b below provide the demographics and reconstituted election analysis
respectively for Dr. Handley’s seven HVAP majority Senate districts.
Table 5a:
HVAP and HCVAP under the Benchmark and Adopted Plans, 2002-2010 (State Senate
Districts with HVAP > 50%)
%HVAP
District
6
19
20
21
26
27
29

Benchmark
73.7
65.6
73.4
67.3
65.9
86.2
79.0
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%HCVAP
Adopted
70.0
63.0
73.8
67.9
64.8
86.2
79.6

Benchmark
57.9
60.8
67.8
61.0
62.6
79.8
74.0

Adopted
53.0
59.1
68.2
59.8
60.9
79.8
74.5
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Table 5b:
Number of Elections Won by the Hispanic Candidate of Choice in Reconstituted Elections
under the Benchmark and Adopted Plans, 2002-2010 (State Senate Districts with HVAP >
50%)
Dr. Handley’s 5 Elections
District
Benchmark
6
5
19
4
20
3
21
4
26
5
27
5
29
5
Total Wins
31
Difference Between Adopted
and Benchmark:

OAG’s 10 Elections

5 most Recent
Elections in OAG’s 10
Benchmark
Adopted

Adopted

Benchmark

Adopted

5
4
5
5
5
5
5

10
8
7
8
10
10
10

10
8
9
10
10
10
10

5
3
3
3
5
5
5

5
3
4
5
5
5
5

34

63

67

29

32

+3

+4

+3

Using Dr. Handley’s five election index, the reconstituted election analysis shows an
improvement of three elections successes for Hispanic candidates of choice in the adopted plan
when compared to the benchmark plan. As there are five elections in a full decade for a single
district, this represents the gain of about a half of a district in the adopted plan. This
improvement is also clear using the OAG ten elections, where the improvement is 4 elections.
Using the five most recent elections in the OAG ten yields the same gain of 3 elections as Dr.
Handley’s five election index. Looking at the individual districts the source of the improvement
in Hispanic voter opportunity in the proposed plan is clear. District 20, which has a slightly
higher Hispanic population in the proposed map, improves by one or two elections in all of the
indexes. District 21 also improves, again by one or two elections in all the indexes. In no
district in the table is there any indication of any decline in election success.
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Senate District 10
Senate District 10 in the benchmark plan is 62.7 percent Anglo CVAP indicating that
even if Blacks, Hispanics and Others were all voting cohesively they would still not constitute a
majority in the district. In addition the reconstituted election analysis indicates that Senate
district 10 has a score of zero under both Dr. Handley’s five election index and the OAG 10
index. Even if we applied Dr. Handley’s endogenous index calculation the district would have
an endogenous score of only 20%, which would exclude it under either Dr. Handley’s standard
of excluding and district with an endogenous effectiveness index below 50%, or by her standard
of excluding districts with an average on the endogenous and exogenous indexes that falls below
50% (here the average would be only 10%).
In addition, there is substantial evidence that Blacks and Hispanics do not vote cohesively
in the Democratic primary in District 10. Table C3 in Appendix C contains Ecological Inference
estimates for Anglo, Black, Hispanic, and ‘Other’ (mostly Asian) voters in the 13 Democratic
primary contests since 2002 in which there has been at least one minority candidate that received
5% or more of the votes cast statewide.
Eight of the contests include a Hispanic candidate (or candidates) opposed by an Anglo
candidate (or candidates), with no Black candidate on the ballot. In all of these contests a
majority of Hispanic voters supported the Hispanic candidate(s). In contrast, a majority of Black
voters supported the Hispanic candidates in only one of the eight contests. In seven of the eight
contests two-thirds or more of Black voters voted for the Anglo candidate(s), a level of support
for the Anglo candidate over the Hispanic candidate that was higher than that shown by Anglo
voters.
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Three of the contests include a Black candidate (or candidates) opposed by an Anglo
candidate (or candidates), with no Hispanic candidate on the ballot. In two of these contests
Hispanic voters gave a majority of their votes to the Anglo candidate. In the remaining contest
both Hispanics and Blacks gave a majority of their support to the Anglo candidate(s).
One contest included Black, Hispanic, and Anglo candidates, and in that contest Anglos
and Blacks gave a majority of their votes to the Black candidate while Hispanic voters majority
of their votes to the Hispanic candidate. The one remaining contest involved a Black and a
Hispanic candidate, with no Anglo candidate. In that contest Anglos and Blacks both supported
the Black candidate, while Hispanics supported the Hispanic candidate.
In the 10th Senate District, like the 25th Congressional District, neither the Hispanic nor
the Black eligible population proportions come close to reaching any threshold level, either alone
or in combination. Nor are Blacks and Hispanics cohesive in the Democratic primary. But
unlike the 25th Congressional District, the 10th Senate District is not even a Democratic majority
district. Not a single Democrat wins in any of the reconstituted election analysis and the election
of an Anglo Democrat to the Senate seat in 2008 stands as the sole indication of Democratic
success. If, under these conditions the 10th District is a protected district, then not only would
any majority Democratic district be a protected district, but so would any Republican majority
district that elected any Democratic candidate, even once.
Senate District 15 is also mentioned by some of the Intervenors as a coalition district that
may have been weakened in the adopted plan due to a slight reduction in minority population
(the combined Black and Hispanic VAP declined from 67.6% in the benchmark to 61.2% in the
adopted plan). However the exogenous election performance of District 15 remains unchanged
on Dr. Handley’s five election index, and on the OAG 10 election index. Setting aside the issue
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of whether it is a functioning coalition district, with no decline in election performance there has
been no functional reduction in the ability of minority voters in District 15 to elect their
candidate of choice.

I declare under penalty of jury that the testimony set forth above is true and correct to the best of
my knowledge and belief.
DATED: January 17, 2012

John Alford
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