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Tad Ottman, by name, by Senator Fitzgerald because Mr. Ottman had been designated as the 
employee tasked with redistricting, and everyone in the office apparently forwarded any 
redistricting-related materials to Mr. Ottman. In response to an open records request that Senator 
Fitzgerald's office received some time in the spring of201 J, Mr. Ottman provided the e-mail to 
Senator Fitzgerald's office. Once Mr. Ottman provided the e-mail in response to the open 
records request, he deleted the e-mail and, you have said, did not retain a copy in either 
electronic or hard copy fonnat 

On December 8, 20 II, Senator Fitzgerald's office received a neW open records request, 
from The Center for Media and Democracy, seeking records mentioning the American 
Legislative Exchange Councilor "ALEC" and dating between October 1.2010 and December I, 
2011. Apparently, another member of Senator Fitzgerald's staff had retained a copy of the 
e-mail in hard copy fonnat, and on December 12,2011, the January 20, 2011 ALEC e-mail was 
provided to The Center for Media and Democracy. After providing the document, you have said, 
Senator Fitzgerald's office did not retain any copies in either hard copy or electronic format. 
The Baldus plaintiffs served their subpoenas for deposition and duces tecum on Mr. Ottman 
between December 4 and December 13,2011. Although all of Senator Fitzgerald's files were 
searched for responsive documents, you have said, this e-mail simply was overlooked,and 
inadvertently not produced. 

Mr .. Ottplan did not participate in the January 27, 2011 "ALEC Conference Calion 
Redistricting" �i�d�e�n�t�i�f�i�~�i�n�l�h�e� January 20, 2011 e-mail.an4 h.e did �n�o�~� have �~�y� other materials 
in his possession, custody, or control relating to that conference call. 

March 1, 2011 e-mail reporting on the ALEC Redistricting Working Group 

A second document that we brought to your attention, Which is attached,.is ane,.mail 
dated March I, 2011. The e-mail appears to have been sent from Courtney O'Brien at ALEC 
and then forwarded· by Senator Fitzgerald to Cindy Block the same day. The e-mail containsa· 
discussion of an ALEC "Redistricting Working Group" and refers to the "first conference call" 
of the Redistricting Working Group held on January 27, 2011. This is the same date as the 
"ALEC Conference Call on Redistricting" identified in the January 20.2011 e-mail. 

You have said Mr. Ottman did not receive this e-mail and, as noted above. did not 
participate in the January 27, 2011 "ALEC Conference Call on Redistricting." 

It is our understanding that this e-mail, like the January 20, 2011 e-mail, was retained by 
Senator Fitzgerald's office and provided in response to The Center for Media and Democracy's 
open records request, after which time it was not retained. Nor was it produced. 

Records searched tor responsivemaleriais 

The records that Mr. Onman says he searched for responsive materials include both hard 
copy records and electronically stored infonnation (UES'''). Addressing the fonner, it is our 
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understanding that a separate portion of Senator Fitzgerald's office containing Mr. Ottman's 
desk and filing cabinets had been set up to receive and store any redistricting materials, and that 
in early 2011, all hard copy materials relating to redistricting were sent to the office that 
Mr. Ottman occupied-apparently full-time-a1 Michael Best & Friedrich. Once Mr. Ottman 
was working from an office at Michael Best, you have said, Senator Fitzgerald's office 
forwarded any hard copy redistricting materials to Mr. Ottman at the Michael Best office. All 
hard copy redistricting materials in the possession, custody, or control of Senator Fitzgerald's 
office, including Mr. Ottman as his state employee, should have been. at Michael Best by early 
20 II. All of these hard copy files and documents were searched, you have said, in response to 
the Baldus plaintiffs' subpoenas and have been produced. Mr. Ottman also contacted the other 
employees of Senator Fitzgerald's office to determine if they had any materials responsive to the 
Baldus plaintiffs' subpoena, and any responsive materials you believe have been produced. You 
have said there are no remaining collections of hard copies of documents or other materials that 
reasonably might be expected iocontain materials responsive to the Baldus plaintiffs' subpoenas 
that have not been searched. 

Mr. Ottman also searched several different potential sources ofESI that might contain 
materials responsive to the Baldus plaintiffs' subpoena. First, responsive ESI was found on state 
computers at the Micliael Best offices, and Mr. Ottman (and other witnesses) testified attheir 
depositions about those computers and files. All computers at Michael Best'cor'ltaining 
potentially responsive ESI were searched, you have . said, and all remaining responsive materials 
were produced. We use the term "remaining" speciflc8Ily because, as Mr. Ottman testified at his 
deposition, not all ESI (or hard copy materiais) pertaining to redistricting were retained .. Before 
May 3, 2011. some materials, both in hard copy and ESI, were discarde4. After May 3, 20 11, 
however, regular document management procedures were implemented and followed and, you 
have said, no hard copy materials or ESI relating to redistrictiilg were destroyed or discarcl¢. 

Second, Mr. Ottman also searched his e-mail for responsive materials. Mr. Ottman 
testified he. maintained two e-mail accounts that'he used for redistricting purposes: his State 
e-mail account and his own personal e-mail account. Mr. Ottman searched the inboxes of both 
e-mail accounts, you have said, for any responsive materials andproduced.those. Mr. Ottman's 
personal practice is to "empty" his deleted e-mail items on a daily basis, so for those e-mails that 
Mr. Ottman deleted, they would not have been captured in a superficial search of his e,..mail 
inboxes. 

That raises a question about whether any of the e-mails that Mr. Ottman deleted and then 
"emptied" from his email would have been retained on any other server or backup device. You' 
infonned us �t�h�a�~� according to JeffYlvisaker Of the Legislative Teclmology Services Bureau 
("L TSB"), L TSB maintains the e-mail server fot the State government e-mail accounts, and that 
once the holder of a State e-mail address deletes an e-mail and then "empties" the deleted items, 
the deleted e-mail is retained on backup tapes. The backup system was completed in July 2011, 
intended to function as a disaster recovery system for recent e-mail. Because the L TSB re-uses 
the backup tapes. they are overwritten every 28-34 days, and so any e-mail that has been deleted 
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from a user's inbox and then emptied from the deleted items may be irretrievable. In response to 
the Baldus plaintiffs' subpoena, Mr. Ottman considered going to the LTSB to ask that its 
electronic archives be searched for any deleted e-mail. However, Mr. Ottman said he had 
retained all redistricting-related e-mail after May 3, 2011, and he assumed any e-mails that he 
had deleted before December 2011 would have been overwritten on any backup tapes maintained 
by LTSB. Accordingly, he determined that asking LTSB to search its electronic archives would 
be futile, and so he did not request that search. In swnmary, Mr. Ottman believes he searched all 
e-mail files that were still in existence in December 2011 for responsive e-mails and produced all 
responsive files-Without exception. 

You also infonned us that, in response to the subpoena duces tecum that the Baldus 
plaintiffs served'on Tony Van Der Wielen ofLTSB, Mr. Van Der Wielen himself searched 
LTSB's records for materials responsive to the BaldUs �p�l�a�i�r�t�t�i�f�f�s�~� requests, which were 
essentially identical to the requests contained in the December' 13, 2011 subpOena duces tecum to 
Mr. Ottman. Mr. Van Der Wielen prooucedall responsive materials. Mr. Van Der Wiclen 
�~�r� has infonned you that in the ten years he has been. working at LTSB, he never has deleted 
any e-mails, and if there were any e-mails in LTSB's possession, custody, or control relating to 
redistricting, he would have produced them. Mr. Van Der Wielen confinned, however, that he 
did not at any time search any L TSB baclfup tapes fur potentially responsive ESI. 

Third, .there are shared docunient management system ("DMS") servers ihat might 
contain documents relating to redistricting. One of the servers is separated by caucus, suct) that 
members of the Democratic caucus have access to documents on one portion ofthe.DMS, and 
the members of the Republican 'caucus have access to docwnents on another pOrtion oftfie OMS. 
A second server is shared by the offlces of all �m�e�m�~�r�s� of the legislature, although it is separated 
by office, such that each office only has �a�c�~�~�s� to. its own files on Qteserver. Mr. Qttman:did not 
search either of these shared servers,for potentially responsive documents,. you have said, 
because they would not be expected to contain arty docwnentsthat were not already available to 
Mr. Ottman from another source. In theory, they would be duplicative of those· other �d�,�9�c�w�:�n�e�~�t�s�.� 

Pleaseinfonn us immediately if we have not correctly Sl$marized or stated the 
information that you provided to us pertaining to .ourdiscussions since March 1,2012, relating to 
the search for and production of materials in response to the subpoenas the Baldus plaintiffs 
served. As stated throughout our conversations and earlier in this letter; we wish to bring this to 
a conclusion. To that end, we also are enclosing affidavits for Mr. Ottman and 
Mr. Van Der Wielen attesting to the infonnation that you provided. If those affidavits are 
accurate. and complete, please have Messrs. Otnnan and Van Der Wielen sign them and return 
them to us. If the affidavits must be modified or revised in any way, pleaSe let \is know, and we 
will provide a version of either or both documents to you in Microsoft Word fonnatso that you 
can revise them for the witnesses' signatures. 

The State's pending appeal to the U.S. Supreme Court and the plaintiffs' virtually 
inevitable cross-appeal probably means that this case will continue for some time. The 
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plaintiffs' motion for fees and costs, which includes significant time spent on discovery, also 
remains pending. It adds significance to the discovery issues we continue to discuss and now 
seek to resolve. We look forward to your prompt response. 

DMP:aeg 
Enclosures 

GODFREY & KAHN, S.C. 

4W 
.P and 

Case: 3:15-cv-00421-bbc   Document #: 116-23   Filed: 05/02/16   Page 5 of 6



Case: 3:15-cv-00421-bbc   Document #: 116-23   Filed: 05/02/16   Page 6 of 6


