Fairbanks North Star Borough
Department of Law
P.O. Box 71267
Fairbanks, Alaska 99707
Phone: (907) 459-1318

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN RE: 2011 REDISTRICTING CASES: )

P

Case No. 4FA-11-2209CI

BRIEF OF AMICUS CURIAE FAIRBANKS NORTH STAR BOROUGH
REGARDING MOTION FOR SUMMARY JUDGMENT REGARDING RILEY
PLAINTIFFS’ CLAIM HOUSE DISTRICTS 1 THROUGH 5 HAVE
UNNECESSARILY HIGHER DEVIATIONS FROM THE IDEAL DISTRICT

L. Introduction: Interest of the Fairbanks North Star Borough.

The Fairbanks North Star Borough (FNSB) submits this brief as amicus curiae in
support of the Plaintiffs in this matter. The Defendant Alaska Redistricting Board
(Board) focuses on deviation statistics that are wholly irrelevant because they were not
achieved while creating constitutionally compliant districts, and has failed to meet its
burden that House Districts 1 through 5 do not contain unnecessarily higher deviations
from the ideal district.

II.  Legal Standards.

In its motion for summary judgment on the Riley Plaintiffs’ claim that House
Districts 1 through 5 have unnecessarily higher deviations than the ideal district, the
Board focuses on the overall deviation of the 2013 Proclamation Plan, and then focuses
on the low deviations in each district, as though there is a bright line rule. However, the
Board did not achieve the low deviations that they boast about while creating districts

that comply with the Alaska Constitutional requirements of compactness, contiguity and
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relative socio-economic integration. The Alaska Supreme Court has already ruled that
the constitutional requirements of contiguity, compactness and socio-economic
integration should not be compromised in order to attain mathematical equality. In
Hickel, the court explained':

District 28 also fails for its lack of compactness. The corridor which
extends into the Mat—Su Borough was prompted by a desire to attain
mathematical equality among legislative districts. However, we have
previously noted that population deviations up to 10 percent require no
justification and that the Board may use larger deviations in order to
effectuate the requirements of article VI, section 6. Kenai Peninsula
Borough v. State, 743 P.2d 1352, 1260 (Alaska 1987). The Board's failure
to create a compact district is not justified by rigid adherence to
mathematical equality.

Not only does adherence to mathematical equality not justify disregarding the
compactness requirement, it is also clear that there is no “safe” deviation that alleviates

the Board of its mandate to create districts as near as practicable to the ideal district:
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The whole thrust of the ‘as nearly as practicable’ approach is inconsistent
with adoption of fixed numerical standards which excuse population
variances without regard to the circumstances of each particular case . . . .

(Dhe ‘as nearly as practicable’ standard requires that the State make a
good-faith effort to achieve precise mathematical equality. . . . Unless
population variances among congressional districts are shown to have
resulted despite such effort, the State must justify each variance, no matter
how small.?

! Hickel v. Southeast Conference, 846 P.2d 38, 56 (Alaska 1992).
2 Eganv. Hammond, 502 P.2d 856, 867 (Alaska 1972).
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III. It is not possible to determine whether the deviations are too high because
there are districts within the Fairbanks North Star Borough that do not meet

the constitutional standard of compactness.

The essence of the Board’s motion for summary judgment is that the overall
deviation in House Districts 1 through 5 is less than one percent, and the overall deviation
of the 2013 Proclamation Plan is 4.2%, the lowest in redistricting history. If fact, this is
repeated so frequently in the motions that it is somewhat of a mantra for the Board.
However, deviations among districts, and even among plans, are not judged on a
comparative basis to other redistricting cycles. Instead, the Board is charged with the
responsibility for creating compact, contiguous, relatively socio-economic districts as
near as practicable to the ideal based upon conditions that exist in the current redistricting
cycle; variations from the population of an ideal district must be justified, i.e., the
practicability part of the analysis is that the population of a district may sometimes be
slightly over or under the ideal in order to ensure that the other constitutional
requirements can be achieved.

In its Written Findings in Support of ARB’s 2013 Proclamation Plan, it claims,
“The Board only increased deviations in order to maximize compliance with the Alaska
constitutional requirements.” However, the exact opposite appears to be true with
respect to the Fairbanks’ house districts based upon the transcript of the Board’s

proceedings, and is inconsistent with the argument the Board makes in its brief with

* ARB00017352 (Written Findings, p. 8 of 8, para. 20(¢)).
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respect to the Fairbanks’ senate districts (arguing that higher deviations are “negligible”
and “constitutionally insignificant™).*

The Board discussion when drafting the Fairbanks’ house districts centered around
population deviations, and on July 6, 2013, Board member Holm, when presenting his
draft plan, referenced this as a reason for his decisions (e.g. “The deviations here are, in 1
is minus 28 folks, which is pretty smooth.”; “...and I only had to cross Chena Hot
Springs for the purpose of population a little bit.”®; “I needed a few extra folks, so I went
up in here and I picked up a few folks up in this area right here.”’; “I put these folks in
there for the deviations, so 5 right now is—Iet’s look here, is plus 73 folks. I can take

these folks out of here, but I think it makes us a real problem.”

) The Board again
discussed the issue of compactness the following day, July 7, 2013. Despite an
admission that population could be shifted to create more compact districts,’ the Board
chose to move forward with the “anvil” in House District 5.'°

There is no way to know whether the deviations in the Fairbanks’ districts are too

high because there are constitutionally infirm districts that are being analyzed. It is the

Board that must justify any variance, and they have not even attempted to do so, instead

* Memorandum of Points and Authorities in Support of Defendant Alaska Redistricting Board’s Motion for
Summary Judgment re: Riley Plaintiffs’ Claim Senate Districts A, B, and C Have Unnecessarily Higher Deviations
from the Ideal District, p. 9 of 12.

*7/6/13 Transcript, p. 44, 1. 8-9.

®7/6/13 Transcript, p. 44, 1. 14-16.

77/6/13 Transcript, p. 44, 1. 22-24.

%7/6/13 Transcript, p. 45, 1. 9-12.

’ ARB00016816, Tr. p. 62, 1. 3-5: “You can do it, but like we said, you just have to rotate everything. 5 goes up to
4, and 4 goes over into 3, so it’s not impossible.”

197/7/13 Transcript, p. 56-63. (ARB 00016814-00016816.)
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simply proclaiming that the deviations are low, therefore they must be valid. This is

simply insufficient to meet their burden on summary judgment.

IV. Conclusion.

Based on the foregoing, it is respectfully submitted that the court should deny the
Board’s motion for summary judgment.

DATED at Fairbanks, Alaska thisﬂﬁ day of September, 2013.

FAIRBANKS NORTH STAR BOROUGH

QQLL& \/\SL/

Jill S. Dolan
Assistant Borough Attorney
ABA No. 0405035
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CERTIFICATE OF SERVICE

I hereby certify that on the 26th day of September, 2013, a true and correct copy of the foregoing document was
served upon each of the following by electronic mail:

Michael J. Walleri

Jason Gazewood

Gazewood & Weiner, PC

1008 16™ Avenue, Suite 200
Fairbanks, AK 99701
walleri@gci.net
mwalleri@fairbanksaklaw.com
jason@fairbanksaklaw.com

Joseph N. Levesque
Levesque Law Group, LLC
3380 C Street, Suite 202
Anchorage, AK 99503
joe@levesquelawgroup.com

Thomas F. Klinkner

Birch Horton Bittner & Cherot
1127 W. 7" Avenue
Anchorage, AK 99501
tklinkner@bhb.com

Marcia R. Davis

Calista Corporation

301 Calista Court
Anchorage, AK 99518
mdavis@calistacorp.com

Thomas E. Schulz

715 Miller Ridge Road
Ketchikan, AK 99901
tschulz235@gmail.com

Joe McKinnon

1434 Kinnikinnick Street
Anchorage, AK 99508
Jjmckinn@gci.net
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Michael D. White

Nicole A. Corr

PATTON BOGGS LLP

601 West 5™ Ave., Suite 700
Anchorage, AK 99501
mwhite@pattonboggs.com
ncorr@pattonboggs.com

Scott A. Brandt-Erichsen
Borough Attorney
Ketchikan Gateway Borough
1900 1** Ave., Suite 215
Ketchikan, AK 99901
scottb@kgbak.us

Natalie Landreth

Native American Rights Fund
801 B Street, Suite 401
Anchorage, AK 99501

nlandreth@narf.org

Carol Brown

Association of Village Council Presidents
P.O. Box 219, 101 A Main Street

Bethel, AK 99550

cbrown@avcp.org

Supreme Court, State of Alaska
Jjhotho@appellate.courts.state.ak.us
mmay@appellate.courts.state.ak.us

Superior Court, State of Alaska
kkrug@courts.state.ak.us
astuart@courts.state.ak.us
4FAClerk@courts.state.ak.us
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