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APPENDIX B
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THE UNITED STATES COURT FOR THE
SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

Civil Action No. 91-0787

Paur, C,Hanr,us'lVnscH,
Plaintifr,

MlcrAEL Frcunus, ett ail.,
I ntsrtt enfrr -Plfl;in,tiff s,

vs.

Guv HuNr, at a1,,,

Def endnnts.

MEMORANDUM OPINION

lFiled Mar. 9, L9921

Before COx, Circuit Judge; HAND, Senior District
Judge, and ALBRITTON, District Judge.

BY THE COURT

INTRODUCTION

On Septe'mber 23, 1991, Plaintiff Paul Charles Wesch
brought this aetion seeking deelaratory and injunetive re-
lief against the Governo,r of Alabafr&, as well as other
state offieials, contending, inter ali,e, that the present
State law defining eongressional dis,triets in the State of
Alabama, violates Art. f, $ Z of the Constitution. Based
on 1990 eensus data, Wesch specifieally alleges that if
the L992 congressional etrections were to be, held under the
present districting plan, it would violate his right to the
constitutionally mandated t'one-person, one-vote" seheme
of representation.
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Pursuant tfr 28 U.S.C . S 2284 ( a') , this three-judge eourt
was convened. On December 9, 1991, Michael Figures and
others, who assert a claim under the Voting Rights Act,
42 U.S.C. S 1973 e,t sag., were granted leave to interverre.
A two day trial was held.

Having considered the evidence and the post-trial sub-

missions of the parties, the court enters the following
findings of fact and conclusions of law.

FINDINGS OF FACT

1. The Plaintiff Paul Charles Wesch is a eitizen of the

United States and is a resident and registered voter in
the First Congressional District of Alabama as presently
configured.

Z. The Intenrenor-Plaintiffs, Miehael Figures and

others, are African-American citizens of the United
States and the State of Alabama. They have been allowed

to intervene in this litigation both on their own behalf

and on behalf of all African-American citizens of the

State of Alabama.

B. It was agreed by atl parties, including the Plaintiff-
Intervenors, that the complaint of intenrention would pro-

eeed on an allegation that $ 2 of the Voting Rights Act
has been violated, insofar as the class represented by the

intenrenors had been denied meaningful access to the vot-
ing process that would allow thern to elect candidates of
their choiee.

4. The court no,tes that the original eornplaint was filed
in September, a fact known to the Plaintiff-Intervenors
who chose not to intervene until December 4, 1991. There-
fore, the Plaintiff-Interveno,rs were permitted to inter-
vene only after they agreed to comply with all procedures

and deadlines in plaee.

b. The Defendant Guy Hunt is the Governor of Ala..

bama. The Defendant Billy Joe Camp is the Secretary
of State of Alabama. The Defendants Lionel 'W. Noon&rt,
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Harry D'Olive, Devon Wiggrils, Otha Lee Biggs, Jerry
Bogan, Clarence Watters, and Tom 'W. Turner are the
Probate Judges of the seven counties which presently
comprise the First Congressional District of Alabama. All
Defendants are sued both in their individual and official
capacities. All Defendants have signiflcant duties in the
administration of congressional elections in Alabama.

6. This eourt advised the parties of its intent to eul-
ploy Professo,r Harold Stanley as the court's expert
to assist in considering any and all plans for redistricting
that might be submitted, and to advise the court on the
statistical issues in regard to any possible redistricting.
The court extended to the parties the opportunity to state
if there were any objections to the court's selection of this
expert. No objections were filed. After the trial, the
parties were also given the opportunity to objeet to the
statistical information relied on by Professor Stanley, the
same information underlying this order. No objeetions
were filed.

7. In 1981, the Alabama Legislature enacted the eur-
rent version of Ala. Code S L7-20-L (198?), which divided
the state into seven congressional districts. During 1990,
the Bureau of the Census of the United States Depa fr-
ment of Commeree eonducted a census of the United
States, including the State of Alabaffi&, pursuant to eorr-
stitutional authority. On January 16, 1991, the Clerk of
the United States House of Representatives notified Gov-
ernor Hunt that Alabama would retain seven seats in the
House of Representatives following the 1990 eensus.
(Statement of Agreed Facts and Exhibit A thereto.)

8. According to the 1990 census, Alabama's total popu-
lation is 4,040,587 persons. In order to achieve exact
population equality among each of Alabama's seven con-
gressional districts, the ideal population of each district
would be 577 ,227 persons. ( Statement of Agreed Facts
and Exhibit B thereto.)

9. Alabama's most populous congressional distriet is
Distriet 5, which has 603,726 persons. Accordingly, Dis-
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trict 5 varies from the "ideal" population by 26,499 per-
sons, or 4.59 % . Alabama's least populous congressional
distriet is District 6, which has 532,748 persolrs. Accord-
ingly, Distriet 6 varies frorn the "ideal" population by
44,479 persoils, or 'l .7L% . The difference between the
populations of the most populous and least populous dis-
triets is 70,978 persoils, which constitutes a relative over'
all variance from the ideal population of Lz.S%. ( State-
ment of Agreed Facts, Exhibit B. )

10. African-Americans do not aonstitute a majority in
any of Alabama's existing congressional districts. (State-

ment of Agreed Facts, Exhibit C. ) However, according
to the 1990 census data, the African-Ameriean population
in Alabama is sufficiently eomp acf, and contiguous to per-
mit the ereation of a eongressional district in whieh 65%
or more of the residents are African-Amerieans. The
parties agree that sueh a distriet should be created. ( Sup-
plemental Stipulation filed January 3, L992.'l

11. On Febru ary 8, 1991, the Alabama l*gislature r€-
ceived the 1990 eensus data on magnetic tape from the
Bureau of Census, and this information was loaded, as

received, into the computer system maintained by the Ala-
hama Legrslature's Permanent Joint Legislative Commit-
tee on Reapportionment ("Reapportionment Committee").
The population data in the Reapportionment Committee's
computer data base is the offieial 1990 census daha, eom-
piled and released by the Bureau of the Census and is
accurate and reliable information for redistricting pur-
poses. (Statement of Agreed Facts. ) On July 15, 1991,

the Secretary of Commerce advised that there would be
no adjustment to the 1990 census figures as origrnally
transmitted to the Alabama Legislature.

L2. The total population of eaeh existing congressional
district is reflected in Appendix A to' this opinion. The
total population of each existing congressional district by
race is reflected in Appendix B; the total population by
raee of each of Alabama's 67 counties is refleeted in Ap-
pendix C; and the vo'ting age population by race of eaeh
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of the 67 counties is reflected in Appendix D. The names,
dates when first elected, and horne, addresses of Alabama's
ineumbent congressmen are reflected in Appendix E.

13. On April 2, 1991, the Reapportionment Committee
adopted a set of guidelines for redistricting. ( Plaintiff's
Exhibit 1; deposition of Marilyn Terry, pp. 24-25.) The
Guidelines set forth a fair set of criteria for congressional
redistricting. fn addition to mandating eo,mpliance with
population equality or the, "one-person, one-vote" rule and
the requirements of the Voting Rights Act, these guide
Iines includet{ the following criteria:

3. All legislative and eongressional distriets will be
composed of contiguous and reaso,nably compact geo-
graphy.

4. Where possible, Iegislative and eongressional dis-
tricts shoukl attempt to preserve communities of in-
terest, including without lirnitation municipalities
and concentrations of blacks and other ethnic minori-
ties, where sueh efforts do not violate the other stated
criteria.

5. Counties should be used as district building blocks
where possible, and to the extent consistent with other
aspeets of these criteria.

a. Where county lines eannot be maintained, dis-
trict boundaries should follow as closely as prac-
ticable the local voting precinct bound ary lines
in order to minimize voter confusion and cost of
election administration.

b. Where voting precinct bound ary lines cannot
be followed and also meet the geographic guide*
Iines as shated in this section, district lines mustr
follow census block geography in order to main-
tain the integrity of the statistical analy,sis.

6. Efforts will be made to preserve cores of existing
districts where such efforts are consistent with and
do not violate the other eritefia s,tated herein.
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L4. The Alabama Legislature adjourned its 1991 reg-
ular session on July 29, 1991, without enacting a con-
gressional redistricting plan. ( Statement of Agreed Faets,
Paragraph 13. ) It was argued that the Legislature might
delay the primaries for congressional elections, allowing
it time to adopt and have precleared a constitutional re-
districting plan. If that were done, two primaries would
have to be held, entailing added cost to the taxpa)rers.

15. By statute, Alabama's congressional primaries will
be held June 2, L992. The qualifying deadline for candi-
dates is sixty days prior to the primatY, or April 3, L992.r

In order for a legislatively-enacted congressional redis-
tricting plan to receive the "preclearance" from the Jus-
tice Department required by $ 5 of the Voting Rights Act,
42 IJ.S.C. $ 1973c, in time for the April 3 qualifying dead-

line, such a plan should have been submitted to the Jus-
tice Department no later than Febru ary 3, L992.

16. Under Alabama law, the calling of special sessions

of the Legrslature is a discretionary call on the part of
the Governor. Ala. Const. Art. V, $ L22. The Governor's
answer filed on October 29, 1991, indicated that the Gov-

ernor did not plan to call a special session of the Legisla-
ture for the purposes of redistricting.

L7. At the time this case was filed, this court eon-

sidered it highly unlikely that the legislative process eould
produce a congressional redistricting plan and have it
precleared in time for the L992 congressional primaries
to be held as scheduled. Nothing was presented to this
court to indicate that the Legislature would convene for
the purpose of adopting a plan of redistricting in time
to be precleared for these elections. Nothing was pre-
sented to indicate that even if a special session was called
for the purpose of considering redistricting, that a suc-
cessful effort would follow, or that even if the Legislature

1 AIa. Code S$ 17-16-6 to -11 (Supp. 1990).
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was allowed to consider the matter after the regular term
commenced on Febru ary 4, L992, that a plan would be
forthcorning, and if fortheoming, there would be time to
have such plan precleared. The court considered this case

on a fast track in Iight of the impending primary. All
parties participating in this case were put on notice of
this faet.

18. Consequently, the eourt finds that the only means
by which Alabama's L992 congressional primaries may be

held in a timely manner (other than under the current
districting s'cheme which, for reasons enumerated in the
Conclusions of Law, the court rejects) is pursuant to an
interim redistricting plan ordered by this court.

19. The parties have submitted six proposed redistrict-
ing plans to the court for its consideration : ( 1) the "Reed,
Plan," Plaintiff's Exhibits 3 and 7; Q) the "Sam Pierce
Zero Plan," Plaintiff's Exhibits 2 and 6 (here after the

"Pierce Plan"); (3) the "Hilliard Plan," Intenrenors'
Exhibits 3 and 3A; (4) the "Unity PIan," Intervenors'
Exhibits 1 and 1A; (5) the "Modified Unity PIan," fn.
tervenors' Exhibits 2 and 2A; and (6) the "CD25 Plan,"
Intervenors' Exhibits 4 and 4A,

20. Of the six plans ,submitted, only the Reed PIan was
considered in its final form by the Reapportionment C,orn-

mittee. 'The Pierce Plan, however, is a modification of a
plan called the "Larry Dixon PIan" which was considered
by the Reapportionment Committee. The Pierce Plan
modifled the Laruy Dixon Plan to some extent, but the
basic format is similar. The Legislature of the State of
Alabama created an Interim Task Force on Reapportion-
ment by Act #87-356. By Act #90-388 that task force
became the staff to the Permanent Committee on Reap-
portionment of the Alabama Legislature. The task force
scheduled a series of publie hearings in regard to redis-
tricting matters, and under the instructions given to the
Reapportionment Committee, as set forth in the Guide-
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lines for Legislative and Congressional Redistricting, the
Reapportionment Committee meetings and public hearings
were open to the public and all plans presented to the Re-
apportionment Committee were to be made available to
the public for its input. These public meetings were held
in aceordance with the schedule outlined in the appendix
to the motion to dissolve filed by Evans (Tab ,fi141 .
Among those plans considered by the Reapportionment
Committee, and one tha:t apparently was to be presented
to the Legislature, was the Larry Dixon Plan.

'The Reapportionment Committee conducting the hear-
ings was made up both African-Americans and Whites.
Publie input to the Reapportionment Committee in regard
to the nespective plans rras from both African-Americans
and Whites.

2L. Neither The Pierce Plan nor the Larry Dixon Plan
was adopted by the Alabama Legrslature.

22. 'Vle take judicial notice of the fact that the Legisla'
ture has since adopted a plan which substantially differs
from any plan that was submitted to this court. 'W'e also

note the fact that the adopted Plan has neither been pre-
qleared by the Justice Department nor approved by the
District Court for the District of Columbia.

29. Only two of the plans submitted-the Pierce PIan
and the Reed Plan-achieve population equality among
the districts. Under the Pierce PIan two districts contain
one person less than the ideal district population of
577,22'l . Under the Reed Plan, one district has two fewer
voters than the ideal. The Hilliard Plan has a total devia-
tion of .7L'7o and an average deviation of .63 %, The
Modified Unity Plan shows a deviation of L.6% with an
average of .52%. The Unity Plan exhibits a total devia-
tion of 1.15% and an average of .27%, Finally, the CD25
Plan has a deviation of .02%. Deviations in all these
plans are not justified by any particular goal or interest.
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24. Both the Pierce and Reed Plans contain a district
with more than 65% African-American population. Under
the Pieree PIan, District 7 contains an African-American
population comprising 67 .69 % of the total residents of
that District and 63.58,% of that District's voting age
residents. These percentages slightly exceed those in the
majority African-American district ( District 4l created
by the Reed Plan: 66.69% total population and 62$3%
voting age population. (Plaintiff's Exhibits 2 and 3; TR
15-16. ) More significantly, &s of December 1990, the
African-American percentage of registered voters in the
Pierce Plan's District 7 was 55.55%, which is 3% greater
than the African-American percentage of registered voters
in the Reed Plan's District 4.

25. Both the Reed Plan and the Pierce Plan provide
African-Americans in Alabarna with a substantial ma-
jority so as to permit them an opportunity to elect a ean-
didate of their choice. The district in the Pierce Plan
is slightly more weighted beeause it includes higher per-
eentages of African-Americans in total population, voting
age population and registered voter population.

26. The Hilliard Plan includes two majority Afric&r-
American districts, with an Afric&D-Arrlerican population
of 59.33% and 61.98%respectively. Although this plan
was submitted by the intervenors, they took the position
that the Hilliard Plan probably provided obstacles of suffi-
cient nature to cast doubt on their opportunity to elect
candidates of their ehoice in these districts.

27. There are significant differences between the Pierce
PIan and the Reed Plan in terms of compactness of their
districts. District 1 of the Pierce Plan includes six closely
contiguous counties in southwest Alabaffi&, whereas Dis-
trict 1 under the Reed Plan includes Mobile County to the
south and Tuscaloosa County to the north. District 2
under the Pierce Plan is Iargely composed of counties in
the southeast corner of the state, while the Reed Plan's
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District 2 stretches from Mobile County, in the extreme
southwest corner of the State, to Lee County, in east
central Alabama. The Pierce Plan is superior to the Reed
Plan in terms of compactness.2

28. The Pierce Plan maintains the integrity of individ-
ual voting precincts to a far greater degree than does the
Reed Plan. The Pierce Plan splits only 10 voting pre-
cincts statewide, whereas the Reed Plan splits at least
51 . (Plaintiff's Exhibits 2 and 3.) A redistricting plan
should minimir,e precinct splitting when possible because of
administrative problems encountered in the conduct of
elections when precincts are split.

Furthermore, it is possible to construct a majority
African-American district in Alabama using precinets as
building blocks.

29. The Pierce Plan splits seven counties. The Reed
Plan splits eight counties. The Hilliard Plan splits thirty-
one counties.

30. The Pierce Plan also maintains the cores of exisb
ing districts to a much greater extent than the Reed
PIan. Again, the most striking differences between the
plans in this regard are apparent in Districts 1 and 2.

There are also significant differences in District 3. The
following table reflects the percentage of residents of ex-
isting Districts 1, 2, and 3 who remain in those districts
under the Pierce and Reed Plans:

2 The Reock Test indicates that the Reed PIan eontains a district
which is the least compact of any of the 35 districts analyzed
by the Reapportionment Office. The Reed Plan's District t has a
Reock Test measurement with less than 0.2 and by eomparison, the
average of the Pierce districts under the Reock Test is 0.41.

The Reock Test is a relatively simple method of measuring the
relationship between the area of the district and the area of the
smallest possible circumscribing circle. The resulting measure is a
number between I to 0, with numbers closer to one being more eom-
pact. See Karcher u. Dagget,, 462 LI.S. 725,766-67 (1983).
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Pierce

97.2

86.7

85.2

Reed

64.3

57.0

75.0

1

2

3

31. As a consequence of its apparent disregard for
maintaining the cores of existing Districts 1 and 2, the
Reed Plan would also separate the incumbent congress,-
men in those districts fro'm a large percentage of their
eurrent constituents. Under the Reed Plan, Congressman
Callahan, the incumbent in the present District L, would
be placed in District 2. ( Plaintiff's Exhibit 20.) Dis-
trict 2 under the Reed Plan contains only 25.6% of Co,n-
gressman Callahan's existing constituents. Likewise, the
Reed Plan would place Congressman Dickinson, the pres-
ent incumbent in District 2, in District 3 against Dis-
trict 3's incumbent, Congressman Browder. ( Plaintiff's
Exhibit 20.) 75.0% of the current residents of District
8-Congressman Bro,wder's present constituenf,s-s1's in-
cluded in the Reed Plan's District 3. However, only
I-9.0% of Co,ngressman Dickinson's present constituents
are included in that District.

32. Ano,ther consequence of the Reed Plan's distortion
of Districts 1 and 2 is that the Pierce Plan better pre-
serves the co,mmunities, of inte,rests in those, two, districts.

CONCLUSIONS OF LAW

33. The court has jurisdiction pursuant to the ou-
thority contained in 28 If.S.C. $ $ 1331, 1343, 2284 and 42
IJ.S.C. S L97L et I'eq.

34. Congressional redistricting is primarily and fore-
most a state legislative responsibility. It is therefore with
great reluctance that we order an interim plan to be-
eome effective for the upco,ming L992 elections. It is out
of deference to the Legislature that we have delayed our
ruling until this time. In fact, we have afforded it every
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opportunity to fashion its o,wn plan in order that it could
fulfill its responsibility under the Constitution.s

35. Unfortunately, the Legislature has not yet pre-
cleared its adopted plan so, that it can be in place for the
impending elections, and we are bound by the Constitu-
tion not to permit these elections under the present dis-
tricts.a

36. First and foremost, any court ordered redistricting
plan must achieve precise population equality among its
districts. WesberrA 1). Sanders, 376 IJ.S. 1 (1964) ; Kirk-
patnck ,t). Preisler, 994 U.S. 526 (1969). This is to elt-
sure that "as nearly as is practicable one man's vote in
a congressional election will be worth as much as

I It was argued that the Legislature was unable to fulfill its obli-
gation to redistrict because the census information it received in
February 1991 might be subject to eorrection. This argument fails
because the Supreme Court has previously indicated that the fact
that the latest correction of the census is not available at the time
the problem is addressed is of no moment to that effort. Korclt er
a. Dagget, 462If .S. 725, 729 ( 1983) .

* The Alabama law establishes the qualifying date for upcoming
primary elections at, April 3, 1992, and as noted suprd,, the ability
of the Legislature to preclear its newly adopted plan appears illu-
sory. Those who may desire to seek congressional offfice, and who
must qualify by April 3, L992, are left in a quandary as to what
will be their district, when they are to qualify, when will the
primaries actually be conducted, and, potentially, whether an election
will be held at all. In addition to candidates being left in sueh a

quand a;ty, certain requirements of the law impact on the election
officials, including the Probate Judges and others, who must conduet
these elections. Lastly, the voters are impacted by the effect of
potential delays as it affects the quality of their representation
in the national legislature. For these reasons, this court finds that
there is an emergency that requires judicial attention under the
law in order to provide adequate relief for all affected, including
the plaintiff. Since this is so, it becomes necessary for the court to
consider an appropriate plan in light of the iudicial standards im-
posed in drafting such plans as against those that might be consid-
ered by a legislature. Ch,apmnn a. Meier,420 Ir.S. 1 (1975); Connor
tt. F'i,nch, 43L Ir.S. 407 (1977).
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another's." Wesberrv, 376 IJ.S. at 7-8. Put another wey,
Art. f, S 2 prohibits any population deviations among
districts in a congressional redistricting plan without
proper justification. I{'irkpatri,ck, 394 If.S. at, 531.

37. Among the plans submitted, only two meet this
rigorous standard 6-the Pierce Plan and the Reed PIan.
All the other plans which were submitted have unac-
ceptable deviations. Further, none of the proponents of
these plans provide an adequ ate justification for the de.
viation and we have "no authority to depart from the
constitutional mandate of perfect equality in order to
achieve some non-constitutional policy" that we believe
will serve the public good.o Connor, 431 LJ.S. at 4L7.

38. If it is possible under constitutional restrictions,
a court should consider expressed state policies and pref-
erence$. The Reapportionment Committee established

r Precise population equality is a demanding standard requiring
the states to "justify each variance no matter how small." Karcher,
462 LI.S. at 730 (quoting Kirlcpatrich, 394 IJ.S. at 530-31 (citations
omitted) ) . See Hustert u. State Bd. of Elections, 777 F. Supp. 634
(N.D. Iil. 1991) (rejecting a plan with a .00297% population devia-
tion because the plan's proponent eould not justify its equality
inferiority in comparison with another submitted plan with a
.00017 % deviation).

The advancement of information processing technologies in the
Iast decade since Karcher have raised the deviation standard to an
"absolute population equality," giving greater authority to the
Court's 1983 statement that "rapid advances in eomputer technology
and education during the last two decades rnake it relatively simply
to draw contiguous districts of equal population and at the same
time to further whatever secondary goals the state has." Karcher,
462Ir.S. at732.

0 Some of these parties argue that the population deviations in
their plans ean be zeroed out easily. This may be so, but we remind
the parties that this type of cornputation is not this eourt's responsi-
bility. If a party wishes to propose a plan for adoption by a court,
then it is incumbent upon that party to fashion a plan that comport.s
with the law.

Case 2:21-cv-01536-AMM   Document 78-19   Filed 12/23/21   Page 59 of 90



L48a

guidelines by which to measure a proposed apportionment
plan. These guidelines reflect constitutional considera-
tions established by case and statutory law. Any redis-
tricting plan should take into consideration: compact-
ness/contiguity; preservation of political subdivisions I

maintenance of communities of interest; and presel:\ra-

tion of the core areas of existing districts.

89. Compactness addresses the geographic shape of dis-
tricts. The most eompact distriet is the district that is
configured in the smallest possible area. See Karcher, 462
IJ.S. at 756-57. Preservation of political subdivisions
promotes efficient representation, empowers a constit-
ueney's ability to organize productively, and serves as a
deterrent to partisan gerrymandering. Burton 1). Hobbi,e,

561 F. Supp. !029,1035 (M.D. Ala. f983); EIA 1). Klahr,
408 IJ.S. 108 (197L\. Protecting eommunities of interest
is meant to keep intact "distinctive units which share

common concerns with respect to one or more identifiable
features such as geography, demograPhY, ethnicity, eul-
ture, socio-economic status or trade." Carstens 1). La,m,rn,

548 F. Supp. 68 ( D.C. Colo. 1982 ) . Preserving eores of
existing congyessional districts prevents needless modifi-
eations and avoids pitting two ineumbent congressmen

against one another. Ka,rcher, 462 IJ.S. at 740. Based

on the findings made above, we conclude that the Pierce
Plan better satisfies the above criteria than does the Reed

Plan, or any of the o,ther Plans.

40. With regard to the majority African-Ameriean
distriet, the parties entered into the following stipulation:

According to 1990 data co'mpiled and released by
the United States Bureau of the Census, the African
American population in the State of Alabama is suffi-
ciently comp act and contiguous to, comprise a single
member significant majority $S'1, or more) Afri-
can American Congressional district. Consequently,
all parties agree that a significant maiority African
American Congressional district should be ereated.
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(Supplernental Stipulation dated January 8, 1992.) This
stipulation avoided the necessity of the cour0 eonsidering
prolonged testimony regarding whether S 2 of the Voting
Rights Act requires the ereation of such a district under
the circumstances present in this ease. This court will
honor the stipulation, and aceordingly, will not make an
independent determination of whether $ 2 of the Voting
Rights Act requires the ereation of a majority African-
American congressional distriet in Alabama at this time.
The court has found that the Pierce PIan creates a rna-
jority African-American district that provides African-
Americans a reasonable opportunity to elect a candidate
of their choice, and does so without the need for exten-
sive gerqrmandering. The court deems it inappropriate
to make a judieial determination relative to what S z
requires under the eircumstances present in this ease in
Iight of the stipulation; the parties do not contest the
matter and therefore it would be imprudent for the court
to address it. This ease does not require this court to
decide whether the creation of a majority African-Ameri-
can district is mandated by either S 2 or the Constitution
and as a matter of judicial restraint we do not under-
take to do so.

41. Therefore, having followed the mand ate in Karcher,
while keeping in mind the desirability of preserving eom-
pactnes,s, cores of all districts, communities of interest,
and po'litical subdivisions, we adopt the Pierce Plan ex-
cept to the extent mentioned below.?

First, w€ have discovered no justifiable basis for the
faet that the Pierce Plan places Congressman Erdreich
and Congressman Harris in the same district. The Su-

? When no plan submitted to a court fully eomports with objec-
tives and criteria that should be incorporated in a judicially approved
plan, a court should fashion its own plan to satisfy relevanl Iegal
criteria and incorporate the most desirable aspects of the plans pre-
sented to the court. Cq,rstens n. La,rnrnr 64g F. Supp. 6g (D.C. Colo.
1gg2).
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preme Court has recognized the poliey of "avoiding coll-
tests between incumbent representatives" as a legitimate
objeetive. Kq.,rcher, 462 Lf.S. at 74A, See q,lso, Bowton 't).

Hobbi,e,561 F. Supp. at L035. Aecordingly, we have mod-
ified the Pierce Plan so that the two congressmen will
not be in the same district. Second, in working to achieve
zero population deviation and redesigx Districts 6 and 'l ,

the affected districts were made marginally more compact
in Jefferson and Tuscaloosa counties.

42. The court adopts a redistricting plan to be used

in the conduct of eongressional elections for the State of
Alabama (to be called "The L992 Alabama Redistrict-
ing Plan" ) in the event the Alabama Legislaure fails to
have preeleared a redistricting plan in time for the eo'rl-

duct of those elections without delay under applicable
state and federal laws. The plan is verbally deseribed in
Appendix A to Professor Stanley'$ report dated January
22, L992. (See Order, Doe. #97) . Appendix B to that
report is a map depicting the plan. The map is appended

simply to illustrate the plan, and Appendix A shall eorl-

trol in the event of any conflict between it and Appendix
B. Appendix C to that report ineludes certain statistical
data which the court finds to be aecurate, none of the
parties having posed objeetions to that data in response

to this court's order.

43. A motion pending seeks a stay of any order by
this court adopting a plan pending precle&r&nce. We have
reserved ruling on the motion until now. We eonclude

that there is no requirement that the plan which we now
adopt be precleared before it becomes operative.s

s Section 6 of the Voting Rights Aet, as amended, 42 IJ.S.C.
g 1973c, requires a governmental body to obtain preclearance of a
proposed plan either by securing a declaratory iudgment from the
United States District Court for the District of Columbia or by
submitting the change to the Attorney General of the United States.
As long as the Attorney General has not interposed an objection
within sixty days after such submission, the state may enforce the
change.
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44. First, the plan that we nour adopt is a "eourt de-
ereed" plan. Connort). Johnso%, 402 IJ.S. 690 (19?1).
It is clear that a plan must be precleared only if it is a
"legislative plan." McDa,rutet ?). Sa,nchez, 452 IJ.S. 180,
137 ( 1981) . " [T] he essential eharacteristie of a, legisla-
tive plan is the exercise of legislative judsment . . .

[that is], a proposal reflecting the policy ehoices of the
elected representatives of the people . : .', Id,, at L1z-
53. See als'o ZB C.F.R. $ b1.Ig (1991) (stating that, in
general, "changes affecting voting that are ordered by a
federal court are subject to the preclearance requirements
of section 5 to the extent that they reflect it e poliey
ehoices of the subrnitting authority.,, ) .

_ The plan which this eourt adopts today is substantially
the same as the plan offered by Plaintiff Wesch. Neither
he, nor the party he is affiliated with, can c'laim to be
exercising legislative judgment. We are certain that the
Pierce Plan does not refleet the policy ehoiees of the
elected representative of the people. Cf , McDa,ni,et ,t),,

Sanchez, 452 U.S. 130 ( 1981) (hotaing ltrat a reappor-
tionment plan submitted to a court by t[e tegislnti,ae-bodA
of a covered jurisdiction was a legislative pian) ; Ca,mpo,s
't). Ci,ty of Baytown, Tecca*,840 F.zd L240 lStt, Cir. 1988)
(holding that plan proposed by the sitA was a legislative
plan), cert. deruied, 492 IJ.S. 905 (1989) ; Fwrum 1),.

Butns,561 F. Supp. 83, 92 (D. R.f. 1983) (holding
that plan drafted by a legislative consultant, under the
direction of the legislntiue bodU reflected the policy
cho'ices of the elected representative and was therefore
a Iegislative plan ) .

45. AlternativelY, it appears that the Legislature will
not have a plan precleared in time to be in place for the
April 3, L992 qualifyirrg deadline. For thal reason, the
situation calls for emergency action by this eourt. The
Supreme Court acknowledged this exception to precle &r-
ance in Up'ham u. Seam,o%, 486 IJ.S. 97, 44 ( lggz) I

It is true that we have authofized District Courts
to order or to permit elections to be held pursuant
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to apportionment plans that do not in all respeets

*.u*rr-r. up to the legal requirements, even constitu-

tional ,.quirements. Necessity has been the moti-

vating factor in these situations. (citations o'mitted) .

The Court later reaffirmed this exception in McDa;niel 1)'.

Sa,ncltez, 452 IJ.,S. 130, 153 n.35 ( 1981) , noting the ample

po*., of the district courts to fashion interim plans-

Sn, also Bu,rtsn 1l. Ho,bbi,o, bol F. Supp. at 1036 (recog-

,riring the authority of a eourt to implemell an interim
plan 

-so that an elettion can be held) ; 28 c.T.R. $ 51.18

i c) ( 1gg1) ( acknowledging a federal court's authority

to approve a plan wi[trout preclearance: "A federal

eourt,s authorization of the emergency interim use with-

out preclearance of a voting chalge does not exempt

from seetion 5 review any use of the praetice not ex-

plieitty authorized by the court." ) '

For the foregoing reasotrs, the Motion is Denied.

46. We find that, at a minimuffi, district lines should

become fixed one week prior to the April 3, L992 quali-

iying date for candidates to allow both candidates and

election officials the necessary time to evaluate them and

choose their future conduet accordingly.

CONCLUSION

Congressional redistricting is a state legislature's fun-

damentat task, but it becomes a judicial duty when a

legislature faiis to adopt and preclear a plan after hav-

irg adequ atn oPPortunitY to do so'

At the time this opinion is released, it is reported,

although evidence of such is not before the court', that the

Alabama legislature has passed a redistricting plan_. It
is also ,.poit"d that the ptan has not received precle dr-

ance by the Attorney General of the United States under

S E of [fre Voting Rights Act o,f 1965.

Sinee this courb recognizes that eongressional redistrisb-

ing is properly a matter to be determined by the legisla-
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ture and that the federal courts should intervene only if
the legislature fails to act in a constitutional mann et, the
question arises: Why should the court not consider the
legislature's belatedly adopted plan and, if it is found
by the court to comply with constitutional and legal re-
quirements, adopt this expression of the Iegislative will
as the court's plan and order it into effect immediately?
The answer is that this court has no legal authority to
do so.

Section 5 of the Voting Rights Act requires, a legisla-
tive plan to be submitted to the Attorney General for
approval befo're it cran be put into effect. The Attorney
General has a period of 60 days to study the plan and
express any objections he might have to it o,r to any of
its provisions.

The Supreme Court has made clear that this require-
ment of the Voting Rights Act cannot be put aside by
having a legislative plan approved by a federal district
court ( other than the IJ.S. District Court for the District
of Columbia ) . McDaruiel 1)'. Sa,nfrhez, 452 IJ.S. at 180;
Uruited States't). Boqrd of Sorperuisors,4zg Ir.S. 642
(1977) .

Thus, if we adopted the reported legislative plan, it
would still be subject to the preclearance requirement,
which might well require postponement of the primaries.
This we are unwilling to do.

It should be clearly understood that this court does not
wish to compete with the state legislature as to where
congressional district lines should be drawn. It is, how-
ever, our responsibility to ensure that the voters of this
state have the opportunity to choose their members of
Congress from constitutionally drawn districts when elec.
tions are held at the time set by state law.

If the plan reportedly adopted by the legislature should
be precleared by some expedited method no, later than
12:00 noon, Central Time, March 27, \992, one week be-
fore the statutory deadline for candidates to qualify to
run, as set out herein, then that plan will take effeet and
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those wilt be the congressional distriets for the 1992 elee-

ti,on. Otherwise, the legislature will have defaulted in its
obligation to the people of the state and the plan de-

scribed herein witl take effeet

The plan adopted by this court shall beeome operative
and eontrolling for the L992 congressional elections. Ad-
ditionally, it shall govern the conduct of congressional
elections after L992 unless and until the Legislature for
the State of Alabama adopts a plan and has it precleared
in time for such elecbions to proceed without delay under
applicable law.

The court wilt by separate document enter judgment
consistent with this oPinion.
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APPENDIX A

1990 Total Population
State of Alabama Congressional Districts

DB: Alab arrla
District Statistics

Total Populations, AII Ages
PIan: Cong. Districts

PIan tlrye : Congressional Districts

Distriet
Name

Number Total ldeal District
Members Population Population Varianee

District 1
DistrictZ
Distriet 3

District 4

Distriet 5

District 6

Distriet 7

1 593,911 677,227 16,684

1 669,428 577,227 -7,804
1 565,185 677,227 -12,092
1 578,868 677,227 -3,359
1 603,726 577,227 26,499

1 582,748 577,227 *44,4W

1 60L,776 677,227 24,649

PLANWIDE STATISTICS:

Bange of populations: 632,748 to 609,726
Ratio range: 1.1332

Absolute range : -44,479 tfr 26,499
Absolute overall range: 70,978

Relative range: -7.7L to 4.69o/q
Relative overall range: L2.30%

Absolute mean deviation: 19362.29
Relative mean deviation: 3.36%

Standard deviation z 23287.8677

:.iih.
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APPENDIX E

District Name/Address census Residence

1 sonny callahan (R) Mobile county
125L Riviere Du Chien Drive Tract' 20

Mobile, AL Block 23L
Voting District' #0360

4 Tom Bevill (D) lilalker County
1600 Alabama Avenue Tract 203
Jasper, AL Block L73

Voting Distri ct #0010

FIRST ETECTED: NOVEMBER, 1989

6 Bud Cramer (D) Madison CountY
4L7 Eustis Street Tract 1

Huntsville, AL Bloek 294
Yoting Dis,trict #0060

FIRST ELECTED: NOVEMBER, 1982

6 Ben Erdreich (D) Jefferson County
2626 HighlandAvenue, South Tract 47.0t
Birmingham, AL Block 729

Voting District #5408

FIRST ELECTED: NOVEMBER, 1982

7 Clause Harris (D) Tuscaloosa County
3I.2L rAzalea Lane East Tract 123.01

FIRST ELECTED: NOVEMBER, 1984

2 Bill Dickinson (R) Montgomery County
2350 WoodleY Road Ttact20
Montgomery, AL Bloek 311

Voting District #0180

FIRST ELECTED: NOVEMBER, 1964

B Glen Brorpder (D) Calhoun CountY
6L7 Pelham Street, North TructZI
Jachsonville, AL Block 510

Yoting District #0010

FIBST ELECTED: APBIL, 1989

(41st Avenue)
Tuscaloosa, AL

FIRST ELECTED: NOVEMBER, 1986

Block 143
Voting Distriet #0160
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Hand, Senior Distriet Judge, concurring in iudgment:

I eoneur in the Judgment and Order of the Court fo'r
the reasons expressed therein, exeept as noted below, but
I write separately to emph asize a point which the opinion
does not address as squarely as I feel it should. Ac-
eepting as fact the statem,erts contained in the stipulation
of the parties that this State has a substantial Afriean-
Ameri ean minority that is relatively geographically eorn-

paet so as to co,mprise a minority district whieft eom-
plies with the population equality requirerr€rt of Ks,rcluer
't). Daggett,462 IJ.S. 725 ('1983), and no evidenee or ar-
gument being presented that the establishment of sueh a
district would violate any requirerlert of the law, I agree
with the deeision to accept the parbies' joint request for
the creation of sueh a district as a r,emedy and as a rem-
edy only. In so doing, ffiy concurrence should in IIo' way
be considered as an agreement that such a result is coll-
stitutionally mandated. It simply is not.

Those in high and low places who advoeate raeial
gerqrmandering to cteate Afric&kAmeriean congressional
districts would do well to remember the reasoned dissents
of the first Mr. Justiee Harlan wherein he stated in
Plessy 't). Fergusoni: "There is no caste' here. Our Con-
stitution is eolor$lind, and neither knows nor tolerates
classes among citizens." 163 IJ.S. 537 , 558 ( 1895 ) ; and of
Mr. Justice William O. Douglas who later addressed this
point with an equally persuasive dissent in Wri,gh,t 't).

Ro,ckef elle,r, 876IJ.S. 52; 59-67 ( 1964) :

Here no Negroe,s are deprived of the franehise.
Rather, zigzag tortuou$ Iines are drawn to coneen-
trate Negroes and Puerto Ricans into Manhattan's
Eighteenth Congressional Distriet and practically to
exclude them frorn the Seventeenth Congressional
District.
ooa

,The intervenors are persons who apparently have a
vested interest in control of the segregated Eighteenth
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Distriet. [footnote #4: Adam Clayton Pormell has
represented the Eighteenth District in Congress since
L9451 They and the State seem to support this seg-
regation not on the "separate but equal" theory of
Plessy v. Ferguso,n but on another theory. Their
theory might be called the theory of "separate but
better sff"-a theory that has been used before.
iaa

Here the individual is important, not his race, his
ereed, or his color. The prineiple of equality is at
war with the notion that District A must be repre-
sented by a Negro, as it is with the notion that
District B must be represented by a Caucasian, Dis-
trict C by a Jew, District D by a Catholic, and so
,on. . . . That system, by whatever name it is called,
is a divisive force in a community, effiphasizing dif-
ference,s between candidates and voters that are ir-
relevant in the constitutional sense. Of course race,
Iike religiotr, plays an important role in the choices
which individual voters make from among various
candidates. [footnote omitted]. But government has
no business designing electoral districts along raeial

::.r.,igious 
lines.

\fhen racial or religious Iines are drawn by the
State, the multiraeial, rrultireligious eommunities
that our Constitution seeks to weld together as one
beeomes separatist; antagonisms that relate to raee
or to religion rather than to political issues are gen-
erated; communities seek not the best representative
but the best raeial o,r religious partisan. Sinee that
system is at war with the democratie ideal, it should
find no footing here.

"Sepatate but equal" and "separate but better
off" have no more ptrace in voting districts than they
have in schools, parks, railroad terminals, or any
other facility serving the public.
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As I perceive it, the chief danger, which there Jus'
tices recCIg1ized and so eloquently arbieulated, is iudicial
and legislative ghettoizing of the vote. Ttre resulting
balkanir,atron is antithetieal to the American dream, and
I do not wish to be assoeiated with any such action or
effort, thus I write sepam,tnly to this point
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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

Civil Action No. 91-0787
(Three Judge Court)

Paul Cnnrurs WEscH,

vs. Pluintiff,

Guy HuNr, Bu,l,y Jou Camp, LroNm'W'. NooNAN,
H^q,nny D'Ot-,rvp, DnvoN WrccINS, Otna Lup BIccs,

Jpnny BocaN, Ct ARE,NcE WATTERS, and Towr TunNER,
Def endunts.

MOTION TO STAY

COMES NOW defendant Billy Joe Camp, Seeretary of
State of the State of Alaband, and pursuant to Rule
62 (e) of the Federal Rules of Civil Procedure moves the
Court to stay proceedings to enforce its final judgment
and order of March 9, L992 pending adjudication of his
appeal, and in support of such motion relies on the d,c-

companying memorandum of law.

Respectfully submitted this 16th day of March, L992.

Ja.uns H. Evaxs
Atto'rney General

/s/ Marc Givhan
M^q,Rc Grvuau (GIVHR 4774)
Assistant Attorney General

/s/ Mort P. Ames
Monr P. Avrns (AMESM 7570)
Deputy Attorney General

Two of the Attorneys for
Defendant Camp
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CERTIFICATE OF SERVICE

I hereby certify that I have on this 16th day of March,
1992, served a copy of the foregoing on all parties of
record by mailing a copy of same by United States Mail,
postage prepaid and properly addressed as follows:

John H. Englaild, Jr., Esq.
England & Biveng P.C.
26LG Sth Street
Tusealoosa, Alabama

Ronnie L. Williaffis, Esq.
814 St. Francis
Mobile, Alabama 36602

David Boyd, Esq.
Dorman W'alker, Esq.
Balch & Bingham
P. O. Box 78
Montgomery, Alabama 86101

Ferrel S" Anders, Esq.
David A. Boyett, III, Esq.
Hamilton, Butler, Riddick, Tarltotr,

& Sullivan, P.C.
P. O. Box 1743
Mobile, Alabama 36633

Algert S. Agricola, Jr., Esq.
(Attorney for defendant, Guy Hunt)
Interstate Park Center
2000 fnhrstate Park Drive
Suite 204
Montgomery, AIab ama 36109

James C. Wood, Esq.
(Attorney for defendanl Lionel Noonan)
1010 Van Antwerp Building
Mobile, AL 36602
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Honorable Harry D'Olive
Probate Judge
Probate Court of Baldwin County
Baldwin County Courthouse
Bay Minette, Alabama 36507

Honorable Devon Wiggins
Probate Judge
Probate Court of Escambia County
Escambia County Courthouse
Brewtor, Alabama 36427

Honorable Otha Lee Biggs
Probate Judge
Probate Court of Monroe CountY
Monroe County Courthouse
Monroeville, Alabama 36461

Honorable Jerry Bogan
Probate Judge
Probate Court of 'Wilcox CountY
Wilcox County Courthouse
Camd€n, Alabama 36726

Honorable Clarence Watters
Probate Judge
Probate Court of Clarke CountY
Clarke County Courthouse
Grove Hill, Alabama 36451

Honorable Tom W'. Turner
Probate Judge
Probate Court of Washington County
'Washington County Courthouse
Chatom, Alabama 36518

/s/ Mort P. Ames
Mont P. Aups
Deputy Attorney General
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Addressof Counsel z

Office of the Attorney Genreral
Alabama State llouse
11 South Union Street

' Montgomery, Alabama 96180

Case 2:21-cv-01536-AMM   Document 78-19   Filed 12/23/21   Page 89 of 90



178a

IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF AI"ABAMA

SOUTHERN DIVISION

Civil Action No. 91-0787
(Three Judge Court)

Paul Cnanms WnscH,
Plaintifr,

vs.

Guv HuNr, Br,ly Jop Cnup, LloNut TV. NooNAN,
Hannv D'Or,rtrp, DuvoN WtccINS, Orua Luu Blccs,

Junny BocaN, CIARENcU WATTERS, AND Tottl TunNEB,
De'f enfl,a,nt^s.

DEFENDANT CAMP'S MEMORANDUM OF LAW
IN SUPPORT OF MOTION TO STAY

COMES NOW defendant Billy Joe Camp, Seeretary
of State of the State of Alabaffi&, and respeetfully sub-
mits this memorandum of law in support of his motion
to stay.

Although defendant Camp has already filed notiee, on

March 13, !992, that he is appealing the Court's final
judgernent in this case, dated March 9, L992, and the
Court's order, dated March 9, L992, this Court stiil re-
tains jurisdiction to rule on his motion to stay. Under
Matter of Miranne, 852 F.zd 805 (5th Cir. 1988), a fed-
eral distriet court retains jurisdiction to grant appel-
Iant's request for stay pending appeal even though ro-
tice of appeal to the Court of Appeals was filed before
the request to stay. Also'See Rakusinh 1)'. Wade, 834 F.zd
673 (7th Cir. 1987), in whieh the Seventh Cireuit held
that notice of appeal does not deprive a district court of
jurisdiction over motion for stay of its judgement; the
power of the district court t,o grant stay of judgement
pending appeal continues, to reside in the district eourt
until such time as the Court of Appeals issue,s its In&r-
date.
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