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Yeas 76; Nays 26; Abstains 1.
Yea:

Mr. Speaker, Allen, Almond, Baker, Ball, Bedsole, Blackshear,
Brown (C), Brown (K), Carns, Clouse, Collins, Crawford, Dismukes, Drake,
Easterbrook, Ellis, Estes, Farley, Faulkner, Faust, Fincher, Garrett, Gaston, Greer,
Hanes, Harbison, Hill, Holmes, Hurst, Ingram, Isbell, Jones (M), Kiel, Kitchens,
Ledbetter, Lee, Lipscomb, Lovvorn, Marques, McMillan, Meadows, Mooney,
Moore (P), Oliver, Paschal, Pettus, Pringle, Reynolds, Rich, Robbins, Robertson,
Rowe, Sanderford, Sells, Shaver, Shedd, Shiver, Simpson, Smith, Sorrell, Sorrells,
South, Stadthagen, Standridge, Stringer, Sullivan, Treadaway, Wadsworth,
Wheeler, Whitt, Whorton, Wilcox, Wingo, Wood (D) and Wood (R).
-76

Nay:

Representatives Alexander, Boyd, Bracy, Chestnut, Clarke, Coleman,
Daniels, Drummond, England, Forte, Givan, Gray, Grimsley, Hall, Hassell, Hollis,
Howard, Jackson, Jones (S), Lawrence, McCampbell, Moore (M), Morris,
Rafferty, Rogers and Warren.

-26

Abstain:

Representative Scott.

DISSENT FILED

Permission was granted for the Journal to reflect that in accordance with
Article IV, Section 55, Constitution of Alabama 1901, amended, Representative
Hassell dissented to the bill, SB1, and the following was filed by him:

Pursuant to Section 55 of the Alabama Constitution of 1901, I wish to
have my dissent to SB1 spread upon the minutes of the House Journal. My dissent
is founded on the condition that follows:

I oppose the McClendon Senate Plan 1 included in SB1 of the 2021
Second Special Session and hereby assert that the Hassell Senate Plan 1 is more
compliant with federal law than the McClendon Senate Plan 1.

DISSENT FILED

Permission was granted for the Journal to reflect that in accordance with
Article IV, Section 55, Constitution of Alabama 1901, amended, Representative
Hall dissented to the bill, SB1, and the following was filed by her:

Pursuant to Section 55 of the Alabama Constitution of 1901, I wish to
have my dissent to SB1 spread upon the minutes of the House Journal. My dissent
is founded on the conditions that follow:

DEFENDANT'S
EXHIBIT

296
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Re: Duty to Comply with the U.S. Constitution and Voting Rights Act in
Alabama’s Redistricting Process

The NAACP Legal Defense and Educational Fund, Inc. ("LDF"),
Alabama State Conference of the NAACP, American Civil Liberties Union
("ACLU"), Greater Birmingham Ministries and ACLU of Alabama write to
remind you of your obligation to comply with the U.S. Constitution and Section 2
of the Voting Rights Act ("Section 2") during the post-2020 reapportionment and
redistricting cycle. In particular, you must consider whether Section 2 requires the
Alabama legislature to enact a map with two opportunity districts each comprised
of a majority of Black voters ("majority-minority opportunity district").
In so doing, you must conduct a localized analysis of racial bloc voting and
effectiveness thresholds and you must avoid drawing congressional or state
legislative districts in a manner that places voters of color in districts based on
their race at higher thresholds than is necessary for them to elect their candidates
of choice.

According to 2020 Census data, nearly 28% of Alabama’s residents
identify as Black, either alone or as part of a multi-racial identity. It is fair,
necessary, and logical that all Black Alabamians have an opportunity to elect their
preferred Congressional representatives. Members of Congress make decisions
and influence policies that impact every aspect of American life, including access
to education, economic opportunity, housing, health care, and the direct and
collateral consequences of the criminal legal system. An additional majority-
minority opportunity district, which Section 2 likely requires, would provide
Black voters with representation to address the state’s pervasive and ongoing
record of inequality of opportunity in various aspects of life.

I. The Reapportionment Committee Must Ensure Alabama's Compliance
with Section 2 of the Voting Rights Act and the U.S. Constitution.

Under Alabama law, the Reapportionment Committee is responsible in
the first instance for redrawing district maps for Alabama's seven Congressional
districts as well as for all of the state's legislative districts, based on data from the
2020 census. It is critical that the state legislature uses this opportunity to remedy
long- standing dilution of Black voting strength in Alabama's congressional map.
Nearly 28% of Alabama residents identify as Black pecople, yet since
Reconstruction, Alabama has never had more than one Black member of Congress
in its delegation. This is a direct consequence of the configuration of
Alabama's congressional districts: Black voters are packed into District 7,
the state's only majority-minority opportunity district, and cracked among the
state’s districts comprised of a majority of white voters ("majority-white
districts"). Although District 7 has consistently elected Black candidates over the
past 30 years, none of the majority-white districts have elected a Black
Congressperson. The Reapportionment Committee must ensure that Black voters
have an equal opportunity to elect candidates of their choice, as required by
Section 2, while also complying with the Constitution’s "One Person, One Vote"
principle. Careful attention to these important constitutional and statutory
constraints is particularly important in the upcoming legislative session because
this is Alabama's first redistricting cycle without the full protection of Section 5 of
the Voting Rights Act ("Section 5").
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A. Section 2 Likely requires the Development of a Second Majority- Black
Congressional District.

Section 2 demands that voters of color in Alabama have an equal
opportunity "to participate in the political process and elect candidates of their
choice." Section 2 is particularly important in Alabama, a state with a well-
documented history of racial discrimination in voting. Section 2 imposes an
affirmative obligation on the Committee to carefully assess where it must draw
districts to provide minority voters with an effective opportunity to elect their
preferred candidates. Assessing minority voting opportunities entails attention not
only to the demographic composition of districts, but also to other factors such as
"participation rates and the degree of cohesion and crossover voting" among
minority voters. Our analysis suggests, and other analysts have demonstrated,
that drawing two majority-minority Congressional districts in Alabama is possible
and in line with constitutional limitations. Attached to this letter is an example of a
map that creates two majority- minority opportunity districts in Alabama's
U.S. Congressional map (Appendix One). The Legislature must therefore consider
whether, in conducting the analysis required by Section 2, a Congressional map
creating two majority-minority districts is now required.

In Thornburg v. Gingles, 478 U.S. 30 (1986), the U.S. Supreme Court set
forth three pre-conditions indicating that a districting plan or voting system results
in vote dilution. These preconditions, referred to as the "Gingles preconditions"
are met when: (1) an alternative districting plan can be drawn that includes one or
more single-member districts where a minority community is sufficiently large
and geographically compact to make up the mathematical majority of the district;
(2) the minority group is politically cohesive in its support for preferred
candidates; and (3) in the absence of majority-minority districts, candidates
preferred by the minority group would usually be defeated because of political
cohesion in the voting patterns of non-minority voters in support of different
candidates. Together, the second and third Gingles preconditions are commonly
referred to as racial bloc voting or racially polarized voting. Racially polarized
voting "is the linchpin of a § 2 vote dilution claim."

If these three Gingles preconditions are met, a decisionmaker must then
evaluate the "totality of circumstances" to determine whether minority voters
"have less opportunity than other members of the electorate to participate in the
political process and to elect representatives of their choice." Courts consider
several factors—such as the jurisdiction's history of voter discrimination—to
determine whether the minority vote has been impermissibly diluted. Importantly,
it is "only the very unusual case" where "plaintiffs can establish the existence of
the three Gingles factors" and fail "to establish a violation of § 2 under the totality
of circumstances."

In Alabama, based on present demographics, voting patterns, and other
conditions, a Congressional redistricting plan that includes only one majority-
minority district likely violates the Voting Rights Act. Each of the three Gingles
preconditions is likely satisfied in Alabama and there is ample evidence that,
under the totality of the circumstances, Black voters have less opportunity than
other members of the electorate to participate in the political process and elect
candidates of their choice.
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i. Gingles Precondition One: It is Possible to Draw Alabama's U.S.
Congressional Map with Two Majority-Minority Opportunity Districts.

It is possible to draw a second majority-minority opportunity district
in Alabama’s seven-district Congressional map. Appendix One provides one
example of an Alabama Congressional district plan, based on 2020 Census data,
in which two of the seven districts are comprised of a majority of Black voters.

In the attached plan, the Black community, measured by the Black voting
age population ("BVAP") within each of the majority-minority opportunity
districts, are sufficiently large and geographically compact to satisfy the first
Gingles precondition. The appended map includes one majority-minority
opportunity district that contains the core of the current District 7 as well as a
second majority-minority opportunity district where the BVAP is over 50%.

Currently, District 7, with over 60% BVARP, is diluting the votes of Black
Alabamians. As the state is aware from its experience in precious redistricting
cycles, compliance with Section 2 of the Voting Rights Act provides a compelling
reason to consider race in redistricting, but it does not provide license to draw
districts in ways that apply racial targets without a localized effectiveness analysis
over several election cycles. The U.S. Constitution protects against maps that
intentionally "pack" Black voters into districts with unnecessarily high Black
populations or "crack" them into districts with unnecessarily low ones—both
stratagems that can illegitimately elevate race over other considerations and
diminish the political power of Black people. Similarly, "if a legislature uses race
as a proxy for a legitimate districting criterion . . . this consideration of race
likewise is subject to strict scrutiny." To overcome that exacting scrutiny, this body
would have to show it drew districts to comply with Section 2 — a burden our
analysis reflects cannot be met.

ii. Other state-wide elected bodies.

Alabama's current State Legislative maps likewise evidence unnecessary
packing and cracking of Black voters, including in some of the same areas of the
state that are of concern in the congressional plan. With respect to the House plan,
Black voters appear to be packed into several districts in the Montgomery and
Birmingham arcas and other parts of the state in ways that do not respect
communities of interest and are likely not necessary for Black voters to elect
candidates of choice. This packing artificially dilutes the ability of Black voters to
elect candidates of choice in additional districts in those regions. The Committee
should also, in compliance with Section 2, determine whether additional majority-
minority districts in those regions are required by the Voting Rights Act. Similarly,
on preliminary investigation, it appears that Huntsville's Senate districts,
and potentially other Senate districts in the state including in the Montgomery
area, are cracked in a way that could dilute Black political power, artificially
limiting Black voters' ability to elect candidates of choice. Our analysis indicates
that ceasing these practices would allow Black voters to elect candidate of choice
in at least two additional districts. The Committee must carefully consider whether
the Gingles preconditions exist with respect to the State Legislative districts and
draw its redistricting plans accordingly.
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iii. Gingles Preconditions Two & Three: Voting in Alabama is Racially
Polarized.

There is ample evidence to suggest that the second and third Gingles
preconditions are satisfied in Alabama. Alabama has a well-documented history
and ongoing pattern of racially polarized voting in elections across the state. Over
the past three decades, numerous federal courts have found that racially polarized
voting pervades Alabama’s statewide and local elections. In 2015, in Alabama
Legislative Black Caucus v. Alabama the Supreme Court acknowledged that
"voting ... in the State itself, is racially polarized." The Department of Justice
(DOJ) has sued local jurisdictions under Section 2 multiple times; in each case,
the DOJ identified racially polarized voting patterns within the county.

Our preliminary analysis of election contests between 2016 and 2020
shows that this stark pattern of racially polarized voting across Alabama,
continues. Our analysis indicates that majority-minority districts are likely
required to ensure Black voters have an opportunity to elect their candidates of
choice on an equal footing with non-Black voters. Our analysis does not, however,
reveal a need to draw districts with the present BVAP levels extant in District 7 or
in many state legislative districts. For example, our preliminary analysis reveals
that BVAP percentages in excess of a bare majority (i.e., 50%+1) are unnecessary
in many parts of the state for Black voters to elect their candidates of choice,
although effectiveness thresholds vary by locality and require a localized analysis.
We continue to conduct those key analyses, and the Committee is obligated to do
so as well.

Because of Alabama's stark patterns of voting along racial lines,
Alabama’s Reapportionment Committee and legislature must be attuned to their
obligations under Section 2, not merely as an afterthought after maps are drawn,
but affirmatively in the drawing of all statewide electoral maps. As the Supreme
Court recently instructed: a "legislature undertaking a redistricting must assess
whether the new districts it contemplates (not the old ones it sheds) conform to the
[ Voting Rights Act'ls requirements." This Committee will not be able to fulfill its
legal obligations in the redistricting process if it attempts to ignore patterns of
voting along racial lines in the drawing of electoral maps.

iv. Totality of Circumstances: Alabama's Voters of Color Have Less
Opportunity to Elect Candidates of their Choice.

A consideration of the "totality of circumstances" surrounding voting in
Alabama confirms that Black voters have "less opportunity than other members of
the electorate to participate in the political process and to elect representatives of
their choice:" in Alabama's Congressional elections. Several of the Senate Factors,
which inform Section 2 liability, strongly indicate that vote dilution is occurring,
including: the extent of the history of voting discrimination in Alabama (Factor 1);
the extent of racially polarized voting in Alabama (Factor 2); the extent to which
Alabama has used voting practices that may enhance the opportunity for
discrimination against Black voters (Factor 3); the extent to which a candidate
slating process has been used to deny Black voters in Alabama access to that
process (Factor 4); the extent to which Black voters bear the effects of
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discrimination in a variety of arcas of life (Factor 5); whether political campaigns
in Alabama have been characterized by overt or subtle racial appeals (Factor 6);
and the extent to which Black candidates have been elected to public office in
Alabama (Factor 7). The following are just a few examples of circumstances
impacting Black voters’ ability to participate equally in Alabama’s congressional
elections:

+ Alabama has a well-documented history of voting discrimination. Among
other violations, in 1985, the U.S. Supreme Court struck down Alabama's
intentionally discriminatory misdemeanant disfranchisement law. In 1986,
a federal district court found that, from the late 1800s to the 1980s,
the State Legislature had purposefully manipulated the method of electing
local governments as needed to prevent Black residents from electing their
preferred candidates. The court also found that the state laws requiring
numbered posts for nearly every at-large voting system in Alabama had
been intentionally enacted to dilute Black voting strength.

In 2010, as a part of a federal investigation into bribery, State Senators
Scott Beason and Benjamin Lewis, and State Representative Barry Mask
agreed to wear recording devices. At trial in 2011, these recordings became
public and revealed that a cadre of prominent state legislators had plotted to
stop a gambling-related referendum from appearing on the November 2010
ballot. These legislators were concerned that the referendum would
increase Black voter turnout because, in general, Black Alabamians
supported gambling. While discussing their plot to suppress Black voter
turnout, Senators Beason, Lewis, and other top legislators were recorded
deriding Black Alabamians. They called Black voters "Aborigines"
and predicted that the referendum's presence would lead "[e]very black,
every illiterate” to be "bused [to the polls] on HUD financed buses."

In fall 2015, just after the state implemented a restrictive photo-ID law for
in person voting, the Alabama Governor and Secretary of the Alabama
Law Enforcement Agency ("ALEA") announced the closure of 31 driver's
license-issuing offices. Eight of the eleven counties that were expected to
lose driver’s licensing offices were majority Black counties—which
not only limited access to license-related services, but also reduced
availability of one of the most convenient avenues for registering to vote.
In December 2016, the U.S. Department of Transportation concluded that
the Alabama driver’s license office closures and reductions in hours had a
disparate impact on Black people in violation of the Civil Rights Act.

» Although COVID-19 presented risks to the entire population, Black
Alabamians were disproportionately more likely to die of COVID-19.

Compliance with the Voting Rights Act is a nuanced, fact-specific
inquiry that requires an “intensely local appraisal” based "upon the facts of each
case." While Alabama has made progress since 1965, the Reapportionment
Committee must not fail to fulfill its affirmative obligations under Section 2 and
the U.S. Constitution. As such, the Committee must proactively assess whether
electoral lines dilute Black voters' ability to elect candidates of their choice or
otherwise intentionally assign Black voters to districts in a way that minimizes
their political power.
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B. The U.S. Constitution Requires the Committee Ensure the "One Person,
One Vote" Requirement.

Atticle I, § 2 of the U.S. Constitution requires "equal representation for
equal numbers of people"” in the apportionment of Congressional districts.
This "One Person, One Vote" principle provides that Congressional maps that
weaken the voting power and representation of residents of one Congressional
district compared to other residents of another Congressional district in the state
are unconstitutional. The standard is ‘as nearly as practicable,' to exact equality,
which requires that ecach State make a good-faith effort to achieve precise
mathematical equality. "Unless population variances among congressional
districts are shown to have resulted despite such [good-faith] effort, the State must
justify each variance, no matter how small."

In drawing state legislative districts, population deviations within plus or
minus 5% of the mathematical mean are presumptively constitutional.
Impermissible deviations from population equality among districts may elicit
malapportionment lawsuits, requiring the Legislature to show that an adopted plan
legitimately advances a rational state policy formulated "free from any taint of
arbitrariness or discrimination."

II. The Reapportionment Committee Should Make All Phases of the
Redistricting Process Transparent and Accessible to the Public.

The maps the Reapportionment Committee will draw in the upcoming
special legislative session will determine how Alabamians are represented in
Congress, the state legislature, and the Board of Education for the remainder of the
decade. These maps will be the foundation of access to electoral power and to the
right to vote for candidates of choice for federal and state governing bodies.
They will also be vital to municipalities and counties with respect to funding
allocations and to their own local redistricting efforts. These maps will also
significantly impact how responsive local legislative delegations will be to local
concerns. Given Alabama's lack of home rule, whether state legislative maps
unnecessarily split counties will heavily determine— far more than in most other
states—the fates of county budgets, hospitals, schools, and other intensively local
projects. The public should have significant input into whether the Committee's
proposed maps allow (or do not allow) communities of interest to have a voice in
the process of electing their representatives. Accordingly, the Reapportionment
Committee should consider and propose only those maps that adequately represent
the diversity of Alabama. We recommend prioritizing public involvement
and transparency throughout the process so that all Alabamians have the chance
to participate.

The public hearings held from September 1 to September 19 took only a
first step toward fulfilling this body's obligations to create meaningful
opportunities for public engagement in the redistricting process—they were
limited in their effectiveness because the hearings occurred before the legislature
had proposed clectoral maps and most were held during normal working hours
rather than in the evenings. The Reapportionment Committee must pledge to hold
a second round of public hearings in tandem with the upcoming special legislative

STONE - RC 000022



Case 2:21-cv-01531-AMM Document 195-1 Filed 09/25/24 Page 8 of 8

52 JOURNAL OF THE HOUSE
5th Day - November 3, 2021

redistricting session to solicit and incorporate community feedback when the
public has access to proposed maps by the legislature to provide feedback and
insight on. In addition, the Reapportionment Committee should ensure that the
next public hearings allow for even more robust online engagement given the
ongoing COVID-19 pandemic and accommodate the schedules of working
Alabamians. When collecting commentary on draft maps, the Committee should
allow remote participants to share live testimony and to have their questions
answered in real-time.

Without transparency and meaningful opportunities for public partici-
pation, informed involvement by all Alabamians is not possible. The upcoming
special legislative redistricting session represents a crucial opportunity for the
public to ensure that communities of interest in the state are kept intact and that
the voting strength of protected minorities is not minimized or diluted.
The Reapportionment Committee should also publicize all data used to inform
state redistricting plans, publish answers to all questions received, and prohibit
backroom negotiations.

Ultimately, this body must ensure the efficacy and fairness of all state
electoral maps. You have heard and will continue to hear that this is a paramount
concern for your constituents. Communities of color in Alabama, and particularly
Black Alabamians, are already underrepresented in the political life of the state
and have been left behind from many of the economic opportunities of the past
decade. The Alabama Permanent Legislative Committee on Reapportionment
must make every effort to follow the mandates and spirit of Section 2 of the Voting
Rights Act and the One Person, One Vote principal of the U.S. Constitution.

It is also critical that the Reapportionment Committee model best
practices because redistricting by the Legislature sets the standard and tone for
local redistricting in the state. As with state representative bodies, the Voting
Rights Act requires that voters of color have equal opportunities to elect
representatives of their choice to city and county councils, school boards,
and other local elected bodies.

Please feel free to contact Kathryn Sadasivan at ksadasivan@
naacpldf.org, Davin Rosborough at drosborough@aclu.org, or Tish Gotell Faulks
at tgfaulks@aclualabama.org with any questions or to discuss these issues in more
detail. We also urge you to review Power on the Line(s): Making Redistricting
Work for Us, a guide for community partners and policy makers who intend to
engage in the redistricting process at all levels of government. The guide provides
essential information about the redistricting process, such as examples of recent
efforts to dilute the voting power of communities of color and considerations for
avoiding such dilution.
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