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Response to Jurisdictional Statement

1. This is an original action that raises questions of fact and law regarding
the sufficiency of initiated measures under Article 5, Section 1 of the Arkansas
Constitution. However, the Court lacks jurisdiction to decide the constitutionality
of statutes within this action. See Ark. Const., amendment 80, § 6; see also Forrester
v. Daniels, 2010 Ark. 397, 373 S.W.3d 871.

2. Intervenors dispute Petitioners’ statement as to the posture and four
“subsidiary issues” in this matter but such statements are not proper for the

jurisdictional statement. Intervenors address these points in their Argument.

/s/ Kevin A. Crass
KEVIN A. CRASS




Points on Review

On Count I, the Sponsor Failed to Comply with the Mandatory
Requirements of Arkansas Code Annotated § 7-9-601

e Bencav. Martin, 2016 Ark. 359, 500 S.W.3d 742
e McDaniel v. Spencer, 2015 Ark. 94, 457 S.W.3d 641

On Count 11, the Sponsor Failed to Meet the Initial Count on the Open
Primaries Petition

e Arkansas Code Annotated § 7-9-126

e Bencav. Martin, 2016 Ark. 359, 500 S.W.3d 742
Signatures Obtained by the Sponsor’s Paid Canvassers with
Disqualifying Criminal Convictions and False Addresses Should Be
Subtracted from the Initial Count on the Open Primaries Petition

e Act 376 of 2019

e Arkansas Code Annotated § 7-9-601

The Sponsor Did Not Substantially Comply with Its Obligations under
Arkansas Code Annotated § 7-9-601

e Bencav. Martin, 2016 Ark. 359, 500 S.W.3d 742

e Zookv. Martin, 2018 Ark. 306, 558 S.W.3d 385
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Statement of the Case

To initiate a petition proposed for the November 2020 general election ballot,
a statewide voter-initiated petition for a constitutional amendment must have at least
89,151 unverified voter signatures statewide as well as the prescribed number of
signatures per county. (Jt. Ex. 1) A proposed amendment is not certified for the
General Election ballot if it fails to secure the same number of valid voter signatures
at both the state and county level.

Arkansas Voters First (“AVF”) is the sponsor of two initiated petitions for
constitutional amendments: one amendment would create a “Citizens’ Restricting
Commission” for state legislative and congressional redistricting (“Redistricting
Petition™); and the other would require open primary elections and instant runoff
general elections (“Open Primaries Petition”) (collectively “Petitions”). After filing
the Petitions with the Secretary of State on July 6, 2020, the Secretary notified AVF
that the language used in registering its paid canvasser did not meet the mandatory
requirements of Arkansas Code Annotated § 7-9-601(b). (Pets. Exs. 5-6) That
subsection requires the sponsor to obtain state and federal background checks on
each paid canvasser and then certify to the Secretary that the paid canvassers passed
them, meaning no disqualifying felonies or fraud-related misdemeanors. The
Secretary determined that AVF’s certification language, stating that “the statewide

Arkansas State Police background check, as well as a 50-state criminal
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background check, have been timely acquired . . . ,” did not certify actual passage
as required by subpart 601(b)(3). As such, the Secretary informed AVF that none of
the signatures collected by its paid canvassers could be counted “for any purpose”
for either Petition pursuant to Arkansas Code Annotated § 7-9-601(f). Both Petitions
thus failed for want of initiation.

Within a week, and after completing its intake process, the Secretary of State
sent another letter to AVF declaring the Open Primaries Petition insufficient because
it failed to meet the 89,151 initial count signature requirement. (Pets. Ex. 7) After
performing his duties under Arkansas Code Annotated § 7-9-126, the Secretary
culled 10,208 signatures, which left the Petition short of the initial count requirement
by 528 signatures. (Pets. Ex. 7) The Secretary concluded that the Redistricting
Petition had enough signatures to make the statewide initial count (90,493) but for
the certification language. (Pets. Ex. 11)

On July 17, 2020, Petitioners filed a Consolidated Original Petition on the
certification language issue and sought injunctive relief ordering the Secretary to
begin counting and to give both Petitions a 30-day cure period. On July 23, 2020
Arkansas voter Jonelle Fulmer and Arkansans for Transparency, a duly formed and
registered ballot question committee, moved to intervene. See Mot. Intv. They did
so for the purpose of rebutting Petitioners’ arguments but also to challenge the

Petitions on grounds apart from those cited by the Secretary. See Mot. Intv.; see also
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Intv. Reply (tendered July 24, 2020). The Court granted the Motion to Intervene on
July 24, 2020 in a per curiam order.

The same per curiam order also granted Petitioners’ request for a temporary
injunction and ordered the Secretary to move forward with signature verification.
The Court gave Petitioners a provisional 30-day cure, providing that signatures
collected during that time would only be counted if the Petitions were
ultimately deemed entitled to the cure. The Court appointed the Honorable John
Fogleman to serve as Special Master.

The Special Master held hearings from July 28-31, 2020. On the day before
the hearings began, Petitioners amended their Complaint a second time to add Count
I1. See Pets. Sec. Am. Compl. Count Il challenged the Secretary’s determination that
the Open Primaries Petition did not meet the initial count. Id. The Court referred the
new Count Il to the Special Master as well.

Over four days, the Special Master heard testimony from several witnesses.
Petitioners called Mr. Josh Bridges and Mr. Peyton Murphy, representatives of the
Secretary of State’s office who participated in the intake of the Petitions, supervised
their review, and made cull determinations. (RT 334-335, 337-339) Combined, Mr.
Bridges and Mr. Murphy have 12 years of experience with the initiative process in

the Secretary’s office. (RT 31, 388) They testified in detail about that process as well
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as their review and decisions with respect to particular petition parts on the Open
Primaries Petition.

Petitioners also called Heidi Gay, co-founder of National Ballot Access
(NBA). The sponsor, AVF, hired NBA to provide paid canvassers to solicit signatures
on both Petitions. Ms. Gay testified that NBA conducted state police background
checks on its paid canvassers. Additionally, she and AVF knew that federal criminal
records searches could be obtained from the FBI, and they discussed requiring the
canvassers to get one. (RT 442-445) They opted instead to use private, Internet-
based search services, such as BeenVerified and SentryLink. (RT 445-447) As Ms.
Gay described in her testimony, these services are public records searches primarily
based on name; they are not federal background checks. (RT 445-447)

Petitioners then called a staff attorney and legislative liaison of the Arkansas
State Police (ASP), Mary Clare McLaurin. (RT 498) Ms. McLaurin testified that the
ASP can only perform statewide background checks for paid canvassers. (RT 500)
Each paid canvasser must complete ASP Form 122 to request a check and then
authorize the background check results to be released to the sponsor. (RT 415-416,
549-550) (Intv. Exs. 12-17). ASP Form 122 directs each canvasser on where and
how to request a federal background check via an “Applicant Record Notice,” which
cites the applicable Code of Federal Regulations and links the canvasser directly to

the FBI website on federal background checks. (RT 510-511) (Intv. Add. 28-29, 34-
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43) (Intv. Exs. 17, 22) To get a federal background check, the canvasser has to
submit a written request, along with fingerprints, to the FBI. (Intv. Add. 30-43) (Intv.
Exs. 21-22) Neither AVF nor NBA obtained federal background checks on their paid
canvassers.

Intervenors introduced evidence that several of AVF’s canvassers had
disqualifying criminal convictions or at least criminal histories that warranted further
Investigation by AVF. (Intv. Add. 1-27, 56-73) (Intv. Exs. 3-7, 10, 26-27) (Report
at 33-34, PP 51-55) Certified records of convictions for fraud-related offenses were
offered into evidence on canvasser Demetriuse Martin. (Intv. Add. 56-73) (Intv. Exs.
26-27) He collected 96 signatures for the Open Primaries Petition. (Report at 33-34,
P53)

Additionally, Intervenors introduced evidence that paid canvasser Josef
Bautista used a United States Post Office as his residence and permanent-domicile
address in his submissions to the Secretary of State. Mr. Bautista collected 1,787
signatures for the Open Primaries Petition. (Intv. Add. 44-55) (Intv. Exs. 23-25)
(Report at 34, PP 55-58, 60)

On August 10, 2020, the Special Master filed his Report. Therein, he found
that while a sponsor cannot technically meet the requirement of subsection 601(b)(1)
with regard to obtaining a federal background check from the ASP, AVF’s

certification language did not comply with Arkansas law. (Report at 8-9, PP 32, 38)
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Therefore, neither Petition has enough signatures to require verification. (Report at
9, P 38) On Count II, the Special Master found that the Secretary of State improperly
culled 586 signatures from the Open Primaries Petition for various reasons (Report
at 31-32, P 48). He deemed the evidence offered by Intervenors to be outside the
scope of his authority, but he nonetheless included findings summarizing the paid
canvassers’ criminal records and Mr. Bautista’s address submissions in the event the

Court now finds such evidence admissible. (Report at 33)
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ARGUMENT
Summary of the Argument

In enacting Arkansas Code Annotated § 7-9-601(b), the legislature did not
require mere words to protect against fraud in the signature-gathering process by
paid canvassers. The legislature declared that all such canvassers shall pass a state
and federal background check before they gather any signatures. The statutory
mandate is a result; no one can be paid to canvass for signature until the sponsor
certifies such a result, i.e. state and federal background checks have been passed.

Count 1 of this action is totally premised upon Petitioners’ claims they should
be excused from meeting that statutory requirement. Yet, in a remarkable and brazen
statement to this Court, the Petitioners assert, “The paid canvassers for the petition
sponsors all passed state and federal background checks; and no party demonstrated
otherwise.” (Pets. Br. at 21) Perhaps counsel for Petitioners have this action
confused with another, but the record in this case makes both parts of that statement
false. One must wonder, if they can make that statement to this Court in compliance
with their ethical obligations, why was the sponsor, who was being advised by same
counsel, unable to make that same statement to the Secretary of State and avoid
Count 1 of this lawsuit. The reason is clear and obvious: the statement is false. The
record in this matter establishes that federal background checks were not obtained.

(RT 445-447, 451-452) The record also establishes that all paid canvassers did not
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pass a state and federal background check. Intervenors introduced evidence that
some canvassers had criminal histories that make the statement untrue. (RT 454-
479, 535-551) Intervenors did so without the benefit of much time to search all
canvassers either. The Consolidated Original Petition was filed on July 17, 2020 and
the hearing started on July 28, 2020. The compressed time frame is an important
point underlying the statutory requirements. The General Assembly did not place the
burden on the Secretary of State or Intervenors to assure compliance with this public
policy; the burden was placed upon the sponsor, Arkansas Voters First (AVF). That
burden was not met here on either Petition. And, while the focus of the Petitioners’
challenge is on the federal background check, it is dispositive that Petitioners failed
to certify to the Secretary of State that the paid canvassers passed a state background
check.

Count II of this action is limited to the Open Primaries Petition, which in
addition to failing the certification requirements, failed on multiple other grounds.
Petitioners failed to meet their burden of proof on the constitutionally mandated state
and county signature requirements. They also failed to meet their burden on
challenging the culled signatures — save for the return of 404 back to the initial count
total, a finding that was clearly erroneous. Petitioners further failed to rebut
Intervenors’ evidence that signatures from at least two paid canvassers — one with

disqualifying criminal convictions and one with a false residence address — were
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incorrectly counted and should be deducted from their total. This evidence is
uncontroverted, leaving Petitioners to argue that only they can attack the Secretary’s
initial count while Intervenors can only stand by and watch. But this Court permitted
intervention. And it should not now let Petitioners have their cake and eat it too.
Petitioners loudly beat the drums of Amendment 7’s direct-democracy
powers, but in doing so, they drown out the rest of the story. Namely, that the
constitution expressly condones legislation “prohibiting and penalizing perjury,
forgery, and all other felonies or fraudulent practices, in the securing of signatures
or filing of petitions.” Ark. Const., art. 5, § 1. The statutory provisions at issue in
this matter go to the heart of this legislative authority and duty. As the Court has said
before, canvassers are akin to election officials. Their integrity is linked to the
integrity of the process itself. For the legislature to require sponsors to confirm and
then certify that their paid canvassers — their employees — are not convicted felons
or fraudsters is not an affront to the constitution. Nor is requiring canvasser
verification dates to align with signing dates on the petition parts circulated by those
canvassers. These statutory requirements, and those like it, are necessary to prevent
a return to the not-so-distant past when petition validity rates barely cracked 30
percent and were rife with false statements and forgeries. None of Petitioners’
arguments or evidence in this case warrants rewriting sections 601 and 126 and

risking such regression. Their Complaint should be denied.
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l. Standard of Review

Arkansas Rule of Civil Procedure 53(e)(2) provides that “[t]he court shall
accept the master’s findings of fact unless clearly erroneous.” See also Roberts v.
Priest, 334 Ark. 503, 975 S.W.2d 850 (1998). In Benca v. Martin, the Court held
that “a finding is clearly erroneous, even if there is evidence to support it, when,
based on the entire evidence, the court is left with the definite and firm conviction
that the Master has made a mistake.” 2016 Ark. 359, 500 S.W.3d 742. Questions of
law, however, are solely within the purview of this Court.

Il.  The Petitioners’ Certification Language Does Not Comply with Arkansas
Law.

Petitioners’ certification language certifies nothing, and the Special Master’s
finding of non-compliance correctly reflects that fact. Looking to the paid canvasser
list in evidence, the Special Master made findings of fact regarding the certification
language used by AVF. (Report at 7, P 30; Pets. Exs. 11-12) He found that AVF used
the following certification language on both Petitions:

On behalf of the sponsor, this statement and submission of names

serves as a certification that the statewide Arkansas State Police

background check, as well as a 50-state criminal background check,

have been timely acquired in the 30 days before the first day the paid

canvasser begins to collect the signatures as required by Act 1104 of

2017.

(Report at 7-8, [P 30) (Pets. Exs. 11-12) (RT 60-65)
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The Special Master heard testimony, took evidence, and ultimately found that
none of the signatures collected by AVF’s paid canvassers could be counted because
AVF did not certify that its paid canvassers “passed” required state and federal
background checks as required by subsection 601(b)(3). (Report at 9, [P 38) He also
found that although the ASP does not provide federal criminal records searches for
sponsors of statewide initiatives or referenda, it can assist individuals with having
their fingerprints taken. (Id. at 8, PP 33-34) (RT 504, 510) Those fingerprints, along
with a written request and proof of identity, can be used to obtain a federal criminal
records search from the FBI. The Special Master took judicial notice of the Code of
Federal Regulations provisions, which are referenced on ASP Form 122 and detail
what the FBI “rap sheet” reflects and how to get it. These ASP forms are all
completed by the paid canvassers. (Report at P 36) (citing 28 88 C.F.R. 16.30-16.33)
(Intv. Ex. 17) On this record, the Special Master’s finding that the insufficient
certification language triggered the no-count provision of Arkansas Code Annotated
8 7-9-601 are correct and should be affirmed in large part.

In their Brief, Petitioners urge the Court to ignore these findings and hold
instead that either 1) their certification language met the requirements of Arkansas
law or 2) they substantially complied with Arkansas law related to background-

check certifications, especially because they claim that obtaining a federal criminal
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records search within the meaning of the statute is impossible. (Pets. Br. 21-29) Both
arguments should be rejected.

A.  Petitioners Failed to Certify Their Canvassers Passed the Arkansas
State Police Background Checks.

As a threshold matter, Petitioners’ language does not even certify that paid
canvassers passed an Arkansas background check. As much as Petitioners urge the
Court to ignore their deficient language because they could not obtain a federal
background check, they offer no reason why they could not certify passage of an
Arkansas one. Compliance with this requirement is unquestionably possible.
Petitioners’ failure to certify passage of Arkansas background checks evidences their
blatant disregard for Arkansas Code Annotated 8 7-9-601(b)(3) and belies any claim
of substantial compliance.

B.  Petitioners’ Certification Language Does Not Certify the Paid
Canvassers Passed Any Background Check.

Petitioners’ argument that their certification was sufficient because they cited
the whole of Arkansas Code Annotated § 7-9-601, as well as Act 1104 of 2017, is
meritless. (Pets. Br. at 21-24) This argument contravenes well-settled principles of
statutory construction and this Court’s precedent.

It is hornbook law that “the first rule of statutory construction is to apply a
plain reading to the statute, construing it just as it reads, by giving the words their

ordinary and usually accepted meaning in common language.” Benca, 2016 Ark. at
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7,500 S.W.3d at 748 (quoting Cave City Nursing Home, Inc. v. Ark. Dep’t of Human
Servs., 351 Ark. 13, 89 S.W.3d 884 (2002); City of Ft. Smith v. Carter, 372 Ark. 93,
270 S.W.3d 822 (2008)). The Court “construe[s] the statute so that no word is left
void, superfluous, or insignificant; and meaning and effect are given to every word
in the statute if possible.” Woodrome v. Daniels, 2010 Ark. 244, 8, 370 S.W.3d 190,
194 (citing Bank of Eureka Springs v. Evans, 353 Ark. 438, 109 S.W.3d 672
(2003); Ozark Gas Pipeline v. Ark. Pub. Serv. Comm’n, 342 Ark. 591, 29 S.W.3d
730 (2000)). Giving effect to legislative intent is of paramount importance in
statutory construction. Id. at 8, 370 S.W.3d at 194, see also Lawhon Farm Servs. v.
Brown, 335 Ark. 272, 279, 984 S.W.2d 1, 4 (1998) (“The basic rule of statutory
construction to which all other interpretative guides defer is to give effect to the
intent of the General Assembly.”).

Applying these rules, this Court has already construed and applied the plain
language of Arkansas Code Annotated 8 7-9-601 to mean just what it says. Benca,
2016 Ark. at 7, 500 S.W.3d at 748. In Benca, the Court disqualified signatures for
non-compliance with subsection 601(b)’s background-check requirements. Id. at 4-
8, 500 S.W.3d at 746-48. Specifically, it disqualified more than 7,500 signatures
obtained by canvassers who never had a background check and whose background
checks were completed after the sponsor had certified the background check was

completed. Id. at 9, 500 S.W.3d at 748. Citing the express language in the paid-
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canvasser statute, the Court reasoned that the signatures in question did not comply
with the clearly stated statutory requirements:

Accordingly, based on the plain language of the statute, the sponsor

shall conduct the background checks not more than 30 days before

placing the paid canvasser on the list, and the sponsor shall submit the

list to the Secretary of State before the paid canvasser collects any

signatures. Furthermore, if the sponsor does not comply with the

requirement of timely performing the background check, the statute
clearly provides that those signatures collected shall not be counted.

Here, based on the record before us, the signatures do not comply with

the statute.

Id. at 8-9, 500 S.W.3d at 748 (emphasis added).

In applying a plain-language standard to subsection 601(b), as well as other
statutory provisions, the Court explained that its role is not to make the law but to
“construe, apply, and interpret it.” Id. at 16, 500 S.W.3d at 752 (quoting Sw. Bell
Tel. Co. v. Roberts, 246 Ark. 864, 868, 440 S.W.2d 208, 210 (1969)). Thus, where
the law says “shall,” it means “shall.” Even the concurrence in Benca agreed that the
Court must follow the language and law as enacted by the legislature. See id. at 16-
17, 500 S.W.3d at 752 (Goodson, J., concurring) (disagreeing on the merits but
agreeing with the majority in removing the measure at issue because “[t]his court
must abide by the legislation enacted by the General Assembly and cast out the

proposed measure based entirely on the strictures of the Act”). The Court reiterated

this plain-language standard again two years later. Zook v. Martin, 2018 Ark. 306,
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at 4-5, 558 S.W.3d 385, 390 (citing Benca for the proposition that the term “shall”
IS mandatory).

Here, Petitioners’ certification language does not satisfy the clear, express,
and mandatory requirements of Arkansas Code Annotated 8§ 7-9-601(b)(3). That
provision states that a sponsor “shall certify” that each of its paid canvassers has
“passed a criminal background check in accordance with this section.” The language
AVF used in its registration emails does not even certify that its canvassers passed
an Arkansas State Police background check, let alone that they passed a federal
background check. In accord with fundamental statutory construction rules and this
Court’s precedent, this language does not fulfill the legislature’s certification
mandate in section 601(b)(3); “shall” means “shall.” Benca, 2016 Ark. at 16, 500
S.W.3d at 752; Zook, 2018 Ark. at 4-5, 558 S.W.3d at 390.

Simply referring to section 601 in its entirety is insufficient. Apart from
Petitioners’ own arguments in this case, there is no way for the Secretary of State
(or the Court) to practically determine what parts of section 601 AVF purports to
comply with when it makes such a blanket reference. In turn, there is no way for the
Secretary to determine if the sponsor complied. Again, it is not the Secretary’s
burden to make the certification — the legislature put that burden squarely on the

sponsor.
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Further, accepting Petitioners’ argument would require the conclusion that
“acquire” and “pass” are synonyms. They are not. Black’s Law Dictionary defines
“pass” as “[t]o approve or certify (something) as meeting specified requirements;”
In contrast, it defines “acquire” to mean “gain possession or control of; to get or
obtain.” Black’s Law Dictionary (11th ed. 2019). While the words “acquire” and
“obtain” may be similar, they have entirely different meanings in comparison to
“pass” in this context. The legislature is presumed to use words in accordance with
their legal meaning. See Maddox v. State, 220 Ark. 762, 762, 249 S.W.2d 972, 972
(1952) (“Inasmuch as the quoted term [‘office’] is one of well known legal
signification, we must assume that the General Assembly used the word in that
sense.”) Indeed, if the legislature had only intended that the sponsor “acquire” state
and federal criminal records searches on paid canvassers, there would be no need for
subsection 601(b)(3) at all. The Court should not now read out the certification
requirement, the meaning of which is clear.

C.  While It Is Possible to Comply with the Statute, Petitioners Chose
Not to Get Federal Criminal Background Checks

Because Petitioners’ certification language is obviously non-compliant with
Arkansas Code Annotated § 7-9-601(b)(3), they urge the Court to overturn its
precedent and apply a “substantial compliance” standard under which no “magic
words” like “passed” are required. However, as discussed supra, substantial

compliance is not the applicable standard, and “passed” has a specific, substantive
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meaning. Indeed, in recent years, the Court has twice rejected arguments for
substantial compliance with respect to voter-initiated statewide constitutional
amendments. See Zook, 2018 Ark. at 5, 558 S.W.3d at 390; Benca, 2016 Ark. at 12-
13,500 S.W.3d at 750. In both Benca and Zook, the Court made clear that ““shall” is
mandatory . . . and substantial compliance cannot be used as a substitute for
compliance with the statute.” Benca, 2016 Ark. at 12-13, 500 S.W.3d at 750
(emphasis added); Zook, 2018 Ark. at 5, 558 S.W.3d at 390. Just like the intervenors
in Zook, Petitioners here have presented insufficient evidence to compel the Court
to overturn its prior holdings. 2018 Ark. at 13-14, 558 S.W.3d at 394 (citing Thiel v.
Priest, 342 Ark. 292, 300, 28 S.W.3d 296, 300 (2000) for the proposition that the
Court will uphold our previous decision unless a great injury or injustice will result).

Further, while Petitioners claim that it is impossible to obtain a federal
criminal records search and certify that each canvasser passed it as required by
subsection 601(b), this position is belied by the evidence in the record and does not
otherwise warrant a switch to substantial compliance.

1. AVF’s failure to obtain federal background checks and
certify passage disqualifies both Petitions

AVF and NBA have known for some time that federal background checks are
available — in much the same way as the statewide searches are. At the hearings in
this matter, Petitioners called a staff attorney and legislative liaison of the ASP, Mary

Clare McLaurin, to testify. (RT 498) According to McLaurin, the only background
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checks that ASP can perform for a sponsor are statewide background checks, as
Arkansas Code Annotated § 7-9-601 purportedly does not fulfill the requirements
set forth by the Department of Justice for federal searches by the ASP. (RT 500)
Although the Special Master accepted this testimony and found that a sponsor cannot
meet the requirement in subsection 601(b), this conclusion is incorrect, whether it is
viewed as a matter of law or a finding of fact. (Report at 8, [P 32)

As a finding of fact, it is clearly erroneous. The testimony at the hearings
established that paid canvassers complete ASP Form 122 requesting a statewide
background check. (RT 407, 414-416, 506-509) (Intv. Add. 28-29) (Intv. Ex. 17)
ASP Form 122 contains a space for the canvasser to authorize the background check
results to be released to another party, here AVF. (Intv. Exs. 12-17) ASP Form 122
directs each canvasser on where and how to request a federal background check.
(Intv. Add. 28-29) (Intv. Ex. 17) (RT 510-511) It contains the following notice, and
with a single click of the mouse, provides access to the FBI background page:

Applicant Record Notice

Obtaining Copy: Procedures for obtaining a copy of the FBI criminal
history record as set forth in Title 28, Code of Federal Regulations
(CFR) 816.30 through 816.33 or the FBI website at
http://www.FBI.gov/about-us/siegejis/background-checks

Change Correction or Updating: Procedures for obtaining a change,
correction or updating an FBI criminal history record as set forth in
Title 28, Code of Federal Regulations CFR 816-34.

(Intv. Add. 28-29) (Intv. Ex. 17) (RT 510-511)
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The process for getting an FBI background check is very similar to the one
for the statewide check, except the FBI requires fingerprints. (RT 529-531) (Intv.
Add. 28-29, 34-43) (Intv. Exs. 17, 22) Aside from that, all the canvasser has to do
for the federal records search is make a written request — just as the canvasser has to
do in order to request the Arkansas background search. (Intv. Add. 28-33) (Intv. EXs.
17, 21-22) Significantly, the sponsor cannot go to the ASP and independently get
background checks; rather, the canvasser has to make a written request through ASP
Form 122 and consent to its release. (RT 415-416, 549-550) Thus, the sponsor
“technically” cannot obtain a statewide check directly from the Arkansas State
Police, just as the sponsor cannot “technically” obtain a federal one from them; both
must be done through the canvasser. Nonetheless, AVF still required its canvassers
to facilitate the records searches in Arkansas. Petitioners have presented no reason
as to why they could not have done the same to facilitate the federal background
checks as well.

In fact, at the hearing, co-founder of NBA Heidi Gay testified that she knew
that ASP could do fingerprinting. (RT 426) Both she and AVF knew that a federal
criminal records search could be obtained from the FBI. (RT 442) Indeed, Ms. Gay
testified that she and the sponsor’s representative discussed all options to comply
with the the federal criminal background check requirement. They specifically

discussed having the canvassers go directly to the FBI and obtain a federal records
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check and provide it to the sponsor. (RT 444-445) They chose not to do it. (RT 444-
445) Instead, they opted for private, Internet-based search services, such as
BeenVerified and SentryLink. (RT 445-447) (Intv. Add. 1-27) (Intv. Ex. 14) As Ms.
Gay acknowledged in her testimony, these services are public records searches
primarily based on name; they are not federal background checks as Petitioners
assert.! (RT 445-447) Ms. Gay does not even know if these private-company
searches include any federal criminal databases or records. (RT 447) The results are
not certified to be true and are not based on fingerprint matches like the “rap sheets”
generated by the FBI. (RT 446) (Report at 8, [P 36; 28 C.F.R. § 16.31)

As a consequence, the record demonstrates that in some instances, the
canvasser files maintained by NBA contain BeenVerified reports, showing
disqualifying criminal histories. (RT 467-471) Those canvasser files, however, do
not document any further investigation by NBA or AVF into those histories. (RT
544, 550-551) (Intv. Add. 1-27) (Intv. Ex. 14) Upon further investigation by

Intervenors, several canvassers’ records clearly showed criminal records that

1 Ms. Gay also acknowledged that certifying something to the Secretary of State in
connection with a paid canvasser that she knows to be untrue is a crime under

Arkansas law. See Ark. Code Ann. § 7-9-601(b)(4); (RT 439)
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warranted attention if not outright disqualification. (Report at 33-34, PP 51-55) (Intv.
Add. 56-73) (Intv. Exs. 3-7, 10, 26-27)

In sum, contrary to the Special Master’s finding, a sponsor like AVF can
obtain a federal criminal records search within the meaning of subsection 601(b)
much like it can for the statewide background checks: make the canvasser request it.
The federal criminal records search serves an important role, as most paid canvassers
come from out of state and do not have Arkansas criminal histories. (RT 442) Yet
here, the undisputed evidence shows that AVF did not even try to obtain a federal
background check, which it knew their canvassers could request from the FBI. The
Special Master’s finding is therefore clearly erroneous.

To the extent that compliance with subsection 601(b) and the Special Master’s
related finding are questions of law, they should not be given any weight. The
Arkansas constitution specifically empowers the legislature to enact laws
“prohibiting and penalizing perjury, forgery, and all other felonies or other
fraudulent practices, in the securing of signatures or filing of petitions.” Ark. Const.,
art. 5, § 1. Arkansas Code Annotated § 7-6-601(b)’s background check and
certification requirements are well within that authority granted to the General
Assembly.

Moreover, even assuming without conceding Petitioners’ argument that

technical compliance with subsection 601(b)’s requirements is impossible, the legal
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solution is not for the Court to rewrite the statute to exclude the requirements related
to federal background checks. Rather, as the Court has repeatedly emphasized, to
the extent that a literal application may lead to an absurd or impossible result, the
statute should be given “an alternative interpretation that best reflects and
accomplishes the statute’s purpose.” Wyly v. State, 2018 Ark. App. 505, 559
S.W.3d 326; Curry v. Pope Cty. Equalization Bd., 2011 Ark. 408, 385 S.W.3d 130;
Nucor Corp. v. Kilman, 358 Ark. 107, 186 S.W.3d 720 (2004).

Here, the statute’s provisions related to background checks are key
components of the paid canvasser statute. They are part and parcel of the
legislature’s duty to prevent and punish fraudulent practices in the signature-
gathering process. Thus, if technical compliance is impossible as Petitioners claim
it is, the Court should interpret the statute to still require federal background checks
and the attendant certifications but drop “from the Division of the Arkansas State
Police.” This is the only interpretation that comports with the rules of construction
and the only one that would give effect to the legislative purpose behind the
background check requirements. Reading out the federal search requirements
completely is neither warranted nor justified.

2. Substantial Compliance cannot be used to subvert legislative
intent and excuse Petitioners’ non-compliance

Even if the Court were to entertain applying a substantial compliance standard

(which it should not), Petitioners would fail to meet it. No compliance does not equal
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substantial compliance. See Davis v. Jerry, 245 Ark. 500, 509, 432 S.W.2d 831, 835-
36 (1968) (“We are unable to agree that there is substantial compliance when there
Is no compliance at all.”).

The Court’s precedent demonstrates that substantial compliance is not
tantamount to turning a blind-eye to statutory requirements, which is essentially
Petitioners’ argument here. Instead, the Court has only employed substantial
compliance when the actions taken by the sponsor further the fundamental purpose
of the statute but suffer from a technical defect. Substantial compliance has not been
applied when the sponsor’s actions undermine the statute — as AVF’s do here.
Compare Johnson v. Munger, 260 Ark. 613, 542 S.W.2d 753 (1976) (holding that
the sponsor of a proposed municipal ordinance substantially complied with the
requirement that the city clerk publish the proposal no less than 30 days before the
election because the sponsor itself published within that time frame and the city clerk
published the same measure 25 days before the election); Leigh v. Hall, 232 Ark.
558, 339 S.w.2d 104 (1960) (publication requirement); with Kyzar v. City of W.
Memphis, 360 Ark. 454, 201 S.W.3d 923 (2005) (affirming the disqualification of
signatures where a statute requiring the measure to be attached to the petition was
mandatory and failing to do so undermined the legislature’s intent that citizens have
“the opportunity to know the contents of the local ordinance before signing the

petition”); Washburn v. Hall, 225 Ark. 868, 286 S.W.2d 494 (1956) (denying a
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sponsor’s petition because he failed to seek formal approval of a ballot title from the
Attorney General, even though the popular title was submitted as a subheading on
the measure when the Attorney General approved the form of the petition, reasoning
that the legislature specifically intended that the Attorney General pass on the
sufficiency of the ballot title and the popular name before the petition is circulated).

Here, Petitioners desperately try to shoehorn their case into the “mere
technically deficient” category by characterizing the statutory language, and the
Secretary’s application of it, as “hyper-technical” and impermissible “magic words.”
(Pets. Br. at 22, 24, 26) But the statutory provisions at issue serve the state’s interest
in prohibiting and penalizing fraud in the signature-gathering and petition process—
as this Court so held in McDaniel v. Spencer, 2015 Ark. 94, 457 S.W.3d 641.
Obtaining a federal background check for paid canvassers and ensuring their passage
Is hardly just a formality within the context of this Court’s precedent.

Indeed, if any party can be accused of taking a “hyper-technical approach” or
having “an excessive focus” on certain “magic words,” it is Petitioners. Their only
excuse for not complying with subsection 601(b) — and an excuse they repeat to this
Court — is that they could not “technically” obtain a federal criminal records search
“from the Division of Arkansas State Police.” (Pets. Br. at 27-28, 36-37) Given the

undisputed evidence that both NBA and AVF knew their canvassers could request a
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federal background check but consciously chose not to do it (RT 442-445), this case
does not merit consideration under a substantial compliance standard.

D. The Court Lacks Jurisdiction to Hear Petitioners’ Constitutional
Claims, Which Otherwise Lack Merit

Petitioners argue that requiring strict compliance with subsection 601(b) is
unconstitutional. Respectfully, however, the Court lacks jurisdiction to review the
constitutionality of a statute at this stage. That claim belongs in the circuit court. See
Ark. Const., amendment 80, 8 6 (establishing the circuit courts as “the trial courts of
original jurisdiction of all justiciable matters not otherwise assigned pursuant to this
Constitution.”); see also Forrester v. Daniels, 2010 Ark. 397, at 9, 373 S.W.3d 871,
876 (declining to hear a challenge to a legislatively referred constitutional
amendment, finding that it did not come within the ambit of its Amendment 7
jurisdiction and should instead be brought in circuit court).

To the extent the Court holds otherwise, these claims nonetheless lack merit.
As discussed above, compliance with the requirements of Arkansas Code Annotated
8 7-9-601(b) is not impossible; AVF did not try to comply in earnest. Further, the
Court has already held (more than once) that this statute, as well as section 126, are
constitutional. McDaniel, 2015 Ark. at 2, 457 S.W.3d at 646; see also Zook, 2018

Ark. at 11-12, 558 S.W.3d at 393-394. With the exception of their hollow claim of
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impossibility, Petitioners have not distinguished this case from McDaniel, and the
Court need not depart from it here. 2
I\V. Count Il of Petitioners’ Complaint Should Be Denied

A.  Petitioners Failed to Meet Their Burden of Proof, and the Open
Primaries Petition Failed the Initial Count

As much as Petitioners want the Court to limit its consideration to just “facial
validity,” Petitioners fail to meet even that limited (and incorrect) burden. For
starters, Petitioners failed to offer evidence, let alone prove, that they submitted a
sufficient number of signatures from 15 counties, which is a threshold constitutional
requirement. Ark. Const., art. 5, 8 1. The burden of proving compliance is squarely
on the sponsor and goes to prima facie validity. Arkansas Hotels & Entm’t, Inc. v.
Martin, 2012 Ark. 335, 423 S.W.3d 49 (hereinafter “Arkansas Hotels”).

Arkansas Hotels is on point. There, the sponsor brought a mandamus action

against the Secretary of State, who had deemed the petition a “complete failure” and

2 The Court also need not reach the constitutional argument on mootness grounds.
See Keep Our Dollars in Indep. Cty. v. Mitchell, 2017 Ark. 154, 1, 518 S.W.3d 64,
65 (“We have long held that we will not pass on constitutional questions if the
litigation can be determined without doing so.”) In fact, pending the motions
to vacate filed by the Secretary of State, the Complaint is mooted by the failure

to qualify for a cure after the provisional verification of voter signatures.

Arg. 20



refused to validate signatures because the petition did not meet the signature
requirements for at least 15 counties. Of particular relevance here, the Court put the
burden on the sponsor (AHE) to make an evidentiary showing of compliance with
the signature requirement in order to have a valid petition and be eligible for a cure:
“[1]n order to trigger the additional thirty days to cure its petition, AHE was required
to present a facially valid petition. . . . [B]esides AHE’s arguments in its briefs to the
court, AHE has failed to provide any documentation regarding the prima
facie sufficiency of its petition. . . . AHE has failed to provide the court with any
evidence of the validity of its petition.” 2012 Ark. at 10-11, 423 S.W.3d at 55. Due
to the lack of evidence on the county-level signature requirement, the Court
concluded that AHE had not met its burden for a writ of mandamus, which requires
demonstration of “a clear and certain right to the relief requested.” 1d. at 11 n. 2, 423
S.W.3d at 55 (citing Manila School Dist. No. 15 v. Wagner, 357 Ark. 20, 159 S.W.3d
285 (2004)).

Like Arkansas Hotels, Petitioners are also challenging the Secretary’s
determination of failures for want of initiation. They even acknowledge that they
have the burden of proof. See Pets. Sec. Am. Compl. at P 44 (quoting Stephens v.
Martin and acknowledging that the 15-county requirement must be met); id. at PP
45-46 (pleading that AVF “filed petitions that met all the facial validity requirements

in Arkansas law” and are thus entitled to an extra 30 days to cure). At the hearings
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before the Special Master, however, Petitioners offered evidence and testimony in
an attempt to show only that they met the statewide requirement of 89,151
signatures. They offered no evidence and no proof whatsoever on the 15-county
requirement, a fatal defect in this action.

They also failed to meet their burden on the initial count itself. Respectfully,
it appears the Special Master shifted that burden of proof on the culled signatures to
Respondent/Intervenors.® (Report at 10-27) He found that the Secretary of State
improperly culled 64 petition parts with 404 signatures under Arkansas Code
Annotated § 7-9-126(b)(6). (Report at 10-27) That provision provides: “[a] petition
part and all signatures appearing on the petition part shall not be counted for any
purpose by the official charged with verifying signatures, including the initial count
of signatures, if . . . [t]he canvasser verification is dated earlier than the date on which
a petitioner signed.” It is undisputed that the canvasser verification predated at least
one petitioner’s date of signing on each petition part cited in the Special Master’s
Report. Notwithstanding, he found 64 parts were improperly culled. In so doing, he

reasoned that because the signing dates listed were “impossible,” the actual date of

% Intervenors asked the Special Master to Reconsider his findings and made a record
of that request. Inv. Objs. Mot. Reconsider (Aug. 11, 2020). While Intervenors

respect the Special Master’s response, they respectfully maintain their disagreement.
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signing by the petitioner was “undetermined,” requiring affirmative proof that the
petition part was properly culled under subsection 126(b)(6). (Report at 10-27, 31)
In large part, the Special Master did what the canvasser and sponsor were supposed
to do — cross out lines with date errors to prevent the petition parts from being culled.
(RT 482-483)

Respectfully, the Special Master’s findings on these 64 petition parts is clearly
erroneous. They contradict the plain language of subsection 126(b)(6) and
undermine the purpose of the provision. Under subsection 126(b)(6), the verification
and signing dates are what they are. See, e.g., Benca, 2016 Ark. at 13, 500 S.W.3d
at 750-751 (“Ark. Code Ann. § 7-9-126 states that signatures shall not be counted if
‘the canvasser verification is dated earlier than the date on which a petitioner signed
the petition.” Here, the statute was not complied with; therefore, we disqualify the
155 signatures addressed in point four.”)

Further, this Court has expressly held that subsection 126(b)(6) is
constitutional and has applied it in subsequent cases without any determination of
“Impossibility.” McDaniel, 2015 Ark. at 18, 457 S.W.3d at 654 (holding that the
provision fell within the General Assembly’s rights under article 5, § 1 “to enact
laws to prohibit and penalize fraud in the securing of signatures or the filing of
petitions™); Benca, 2016 Ark. at 10-13, 500 S.W. 3d at 749-751; Zook, 2018 Ark. at

4-5, 558 S.W.3d at 390. If the Court were to accept the Special Master’s findings
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here, any signing date falling after the sponsor files the petition, or any other
“Impossible” signing date, would be in effect deemed non-fraudulent and counted.
This is contrary to the express language, purpose, and prior rulings of the Court on
this same requirement.

Accordingly, the Special Master’s findings are clearly erroneous, and the
Open Primaries Petition remains short of the required number of signatures such that
it fails for want of initiation. Count Il should be denied.

B.  Signatures Obtained by Canvassers with Disqualifying Convictions
and False Addresses Should Be Subtracted

The Open Primaries Petition is even shorter on the required signatures when
Intervenors’ evidence is properly considered by the Court. Highlighting why
sponsors are required to certify their canvassers passed background checks,
Intervenors offered into evidence the certified criminal records of paid canvasser
Demetriuse A. Martin. (Intv. Exs. 26-27) Those records establish that Martin was
convicted — twice — of “Theft by Deception/False Impression” in York County
Pennsylvania, a disqualifying misdemeanor for fraud. See Ark. Code Ann. § 7-9-
601(d)(3) (a paid canvasser must have a criminal record free of guilty pleas,
convictions, and pleas of nolo contendere to any “criminal felony offense or a
violation of the election laws, fraud, forgery, or identification theft” in the United
States and its territories and protectorates); see also 18 Pa.C.S.A. § 3922 (“A person

Is guilty of theft if he intentionally obtains or withholds property of another by
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deception.”) Martin collected 96 signatures for the Open Primaries Petition. (Report
at 34, P 53) (Intv. Ex. 32)

Intervenors also offered evidence disqualifying paid canvasser Josef Bautista.
(RT 551-556) (Intv. Add. 44-55) (Intv. Exs. 23-25) Bautista’s residence address on
the paid canvasser lists, as well as his permanent domicile address on his own
sworn canvasser statement, (and the address of his corporation Global Strategies,
Inc.) is the address of a United States Post Office in Clackamus, Oregon, a fact
that the Special Master so found. (Report at 34, PP 55-56, 58) (RT 551-556,
570-571) (Intv. Add. 44-55) (Intv. Exs. 23-25) This Court has held that P.O.
Box addresses and business addresses do not qualify as “residence addresses.”
Zook, 2018 Ark. at 4, 558 S.W.3d at 390 (discussing Ark. Code Ann. §
7-9-108(b)). That reasoning and holding in Zook logically apply with equal force to
the current residence address and permanent-domicile-address requirements in
signatures, therefore, “shall not be counted for any purpose,” including the initial
count for the Open Primaries Petition. Ark. Code Ann. 8§ 7-9-126(b)(4)(A), 7-9-
601(f); see also (Report at 34, P 60) (Intv. Ex. 29)

The Special Master allowed the foregoing evidence into the record but did not
give it any weight or exclude signatures from the Open Primaries Petition because
of it. (Report at 33) The Court should now hold that the Secretary of State improperly

included signatures collected by these two canvassers in the initial count. After
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subtracting their signatures, even if the Court upholds the Special Master’s findings
on the improper culls as discussed supra, the Open Primaries Petition still fails to
meet the initial count. This is because the Special Master only added back 586
signatures, resulting in a 60 signature-margin over the required initial count
minimum of 89,151. (Report at 31-32, P 48(¢)) Thus, even subtracting for Martin’s
96 signatures alone, the Petition fails the initial count. And, Bautista’s 1,787
signatures only create a wider margin of insufficiency.

1. Evidence disqualifying certain canvassers is relevant and
admissible at the initial count stage in a sponsor’s challenge

Petitioners want to add signatures back to the Secretary of State’s initial count
while at the same time preventing Intervenors from subtracting the illegally collected
signatures of Mr. Martin and Mr. Bautista. They can’t have it both ways.

The evidence is clearly relevant under Arkansas Rules of Evidence 401 and
402. It is relevant to determining whether each petition has enough signatures to
meet the initial count requirement. Indeed, under Arkansas Code Annotated § 7-9-
126(b)(4)(A), the Secretary of State is required to exclude signatures from the initial
count if those signatures were obtained by canvassers whose names and information
under section 601 were not submitted before petitioners began signing the petition.
Likewise, signatures obtained in violation of the requirements of Arkansas Code

Annotated § 7-9-601 are not to be counted “for any purpose.” Ark. Code Ann. 8§ 7-
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9-601(f). Petitioners have put both statutes at issue, and the evidence on Martin and
Bautista makes it less probable that Petitioners meet the initial count requirements.

Not only is the evidence relevant, it is also admissible at this stage because
Petitioners opened the door to it. The Court has “long recognized the propriety of
‘fighting fire with fire” when one of the parties opens the door . . .” to admission of
evidence. King v. State, 338 Ark. 591, 599, 999 S.W.2d 183, 187-188 (1999). The
evidence on Mr. Martin and Mr. Bautista is just that—“fighting fire with fire” given
Petitioners’ own attack on the initial count.

Petitioners’ argument that Stephens v. Martin, 2014 Ark. 442, 491 S.W.3d
451, prohibits the Court from considering the evidence on Martin and Bautista is not
persuasive. For starters, the Court decided Stephens at a much different procedural
posture than the case here. In Stephens, the challenge to the Secretary of State’s
initial count determination came after the Secretary of State had found that the
measure met the initial count, that the signatures should be verified, and that after
verification, the measure qualified for a 30-day cure period and eventually the ballot.
2014 Ark. at 3-5, 491 S.W.3d at 453-454. Similarly, in Zook v. Martin, 2018 Ark.
293, 557 S.W.3d 880 (Minimum Wage), the challenge to the initial count and cure
determination came after certification to the ballot. Assuming without conceding the
holdings in Stephens and Zook, if a party cannot introduce extrinsic evidence to

challenge the initial count here — where the sponsor has affirmatively filed a lawsuit
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to attack the Secretary of State’s initial count calculation — the initial count can never
be challenged.

This result is untenable, especially in light of recent legislative action and the
plain language of the governing statutes. In particular, Act 376 of 2019 moved the
“do-not count” provision from under subsection 601(b) pertaining to background
checks to its own independent subsection, (601)(f). New subsection 601(f) states,
“Signatures incorrectly obtained or submitted under this section shall not be counted
by the Secretary of State for any purpose.” Ark. Code Ann. § 7-9-601(b)(f)
(emphasis added). Again, Petitioners would have the Court read express language
out of a statute — the provision “for any purpose” out of subsection 601(f) — rather
than give effect to it by considering the evidence on Martin and Bautista and
disqualifying their signatures accordingly. In keeping with well-settled principles of
statutory construction, the Court should decline to do so. See Lawhon Farm Servs.,
335 Ark. at 279, 984 S.W.2d at 4 (“The basic rule of statutory construction to which
all other interpretative guides defer is to give effect to the intent of the General
Assembly.”).

Excluding these canvassers’ signatures from the initial count under subsection
601(f) does not contravene Stephens or Zook. Both cases preceded 601(f) and thus
the issue of extrinsic evidence under that subsection was not before the Court.

Moreover, this case is a sponsor’s challenge to the initial count. It is not a challenge
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to the propriety of a cure as the Court considered in Zook, and it is not a post-
certification challenge to the initial count like the Court had before it in Stephens.
Where the sponsor puts on evidence to attack the Secretary of State’s initial count,
the challenging parties, here an Arkansas Voter and a duly formed ballot question
committee, have the right to introduce like evidence to also attack the initial count
and rebut the sponsor’s arguments. Accordingly, the 1,883 signatures illegally
obtained by Bautista and Martin should be culled from the Open Primaries Petition,
and Count 11 of Petitioners” Complaint should be denied.
Conclusion

Pursuant to the foregoing analysis and authority, Intervenors respectfully
request that the Court: affirm the Special Master’s finding that the certification
language does not comply with Arkansas law; hold that the Special Master’s finding
on the 404 culled signatures is clearly erroneous and subtract those, plus the 1,883
illegally collected signatures, from the Open Primaries Petition; declare the Open
Primaries Petition insufficient for failing to meet the initial count; and deny

Petitioners’ Complaint and requested relief.
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