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INTRODUCTION

The United States respectfully submits this Statement of Interest pursuant to 28 U.S.C.

§ 517, which authorizes the Attorney General “to attend to the interests of the United States in a
suit pending in a court of the United States.” This case presents important questions regarding
enforcement of Section 2 of the Voting Rights Act, 52 U.S.C. § 10301 (Section 2). Congress has
vested the Attorney General with authority to enforce Section 2 on behalf of the United States.
See 52 U.S.C. § 10308(d). Accordingly, the United States has a substantial interest in ensuring
Section 2’s proper interpretation. The United States submits this limited Statement of Interest to
address the availability of a private cause of action to enforce Section 2.

Private plaintiffs can enforce Section 2 as a statutory cause of action prohibiting both
voting practices that result in denial or abridgment of the right to vote on account of race or
membership in a language minority group and voting practices that involve intentional racial
discrimination in voting. Plaintiffs Arkansas State Conference NAACP and Arkansas Public
Policy Panel have brought a Section 2 claim challenging the 2021 redistricting plan for the
Arkansas House of Representatives (Arkansas House). Longstanding case law, the structure of
the Voting Rights Act, the Act’s broad enforcement provisions, and authoritative sources of
Congressional intent confirm that there is a private cause of action under Section 2 to challenge
such redistricting plans. Thus, Plaintiffs’ status as private parties does not preclude their Section
2 claim. The United States expresses no view on the merits of any claim, nor any issues other
than those set forth in this brief.

PROCEDURAL BACKGROUND
On November 29, 2021, the Arkansas Board of Apportionment adopted a redistricting

plan for the Arkansas House and filed it with the Secretary of State. See Ark. Bd. of
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Apportionment, 2021 House Boundaries, https://arkansasredistricting.org/wp-
content/uploads/2021/11/House2021_FinalBoundaries Landscape.pdf. Thirty days later, on
December 29, 2021, the redistricting plan went into effect. See Ark. Const. art. 8, § 4.

That same day, Plaintiffs filed a complaint challenging the 2021 redistricting plan for the
Arkansas House. See Compl., ECF No. 1. Plaintiffs’ Complaint alleges that the 2021
redistricting plan for the Arkansas House violates Section 2 of the Voting Rights Act under the
discriminatory results test. See id. at ] 18-35. Also on December 29, 2021, Plaintiffs filed a
motion for preliminary injunction, which seeks, inter alia, to enjoin the new districts created by
the 2021 redistricting plan for the Arkansas House from being used in the 2022 election cycle.
See Mot. for Prelim. Inj., ECF 2. The Arkansas Board of Apportionment and other state officials
(State Defendants) filed their response in opposition to the motion for preliminary injunction on
January 19, 2022. See Resp. in Opp’n to Mot. for Prelim. Inj., ECF No. 53. Their response did
not argue in any way that Plaintiffs lacked a cause of action. See id. Plaintiffs filed their reply
on January 26, 2022. See Reply Mem. of Law in Supp. of Pls.” Mot. for Prelim. Inj., ECF No.
68. And a preliminary injunction hearing is scheduled to begin on February 1. See ECF No. 66.

On January 20, 2022, the Court issued an Order requesting that the parties address the
following legal issues at the hearing, as well as in their reply or surreply: “(1) whether private

.right of action questions are considered jurisdictional in the Eighth Circuit; and (2) whether there
is a private right of action that authorizes the claims brought and the relief sought by the
Plaintiff-organizations in this case.” Order, ECF No. 55 at 1. The Court expressed interest in
these questions in the céntext of examining if it “has an independent obligation to consider these

issues” at the preliminary injunction stage. Id. Because the answer to the second question is that




Case 4:21-cv-01239-LPR Document 71 Filed 01/28/22 Page 7 of 257

Section 2 indeed provides a private right of action for the Plaintiffs to challenge the Arkansas
House plan, the first question does not bear on this case and the United States does not address it.
STATUTORY BACKGROUND

Section 2 of the Voting Rights Act, 52 U.S.C. § 10301, imposes a “permanent,
nationwide ban on racial discrimination in voting.” Shelby Cnty. v. Holder, 570 U.S. 529, 557
(2013). Section 2(a) prohibits any state or political subdivision from imposing or applying a
“voting qualification,” a “prerequisite to voting,” or a “standard, practice, or procedure” that
“results in a denial or abridgement of the right of any citizen of the United States to vote on
account of race or color” or membership in a language minority group. 52 U.S.C. § 10301(a);
see also 52 U.S.C. § 10303(f)(2). Like the Fourteenth and Fifteenth Amendments, Section 2
prohibits voting laws and practices adopted with a discriminatory purpose. See Chisom v.
Roemer, 501 U.S. 380, 392, 394 n.21 (1991); see also, e.g., Brnovich v. Democratic Nat’l
Comm., 141 S. Ct. 2321, 2330 (2021). A violation of Section 2 can also “be established by proof
of discriminatory results alone.” Chisom, 501 U.S. at 404.

Of particular relevance to this case, the Supreme Court has held that Section 2 prohibits
vote dilution through the use of redistricting plans that “minimize or cancel out the voting
strength of racial [minorities in] the voting population.” Thornburg v. Gingles, 478 U.S. 30, 47
(1986) (internal citations and quotation marks omitted). See also Jeffers v. Clinton, 730 F. Supp.
196, 198, 203-04 (E.D. Ark. 1989) (three-judge court) (holding that Arkansas’s 1981 legislative
apportionment violated Section 2(b)’s “‘results’ test”), aff'd, 498 U.S. 1019 (1991) (per curiam).

ARGUMENT
Private plaintiffs can bring a cause of action under Section 2. Throughout decades of

Section 2 litigation challenging redistricting plans and voting restrictions in Arkansas and
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elsewhere, courts have never denied a private plaintiff the ability to bring Section 2 claims. See,
e.g., League of United Latin Am. Citizens v. Perry, 548 U.S. 399 (2006); Houston Lawyers’
Ass’nv. Att’y Gen., 501 U.S. 419 (1991); Gingles, 478 U.S. at 30; Mo. State Conf. of the NAACP
v. Ferguson-Florissant Sch. Dist., 894 F.3d 924, 941 (8th Cir. 2018); Bone Shirt v. Hazeltine,
461 F.3d 1011, 1024 (8th Cir. 2006); Jeffers, 730 F. Supp. at 198, aff’d, 498 U.S. at 1019; see
also Larry v. Arkansas, No. 4:18-CV-00116-KGB, 2018 WL 4858956, at *7 (E.D. Ark. Aug. 3,
2018) (concluding that “[t]he Voting Rights Act creates a private cause of action” in the context
of examining a Section 2 claim”) (citation omitted), appeal dismissed, 139 S. Ct. 641 (2018).!
And for good reason. “[T]he existence of the private right of action under Section 2 . . . has been
clearly intended by Congress since 1965,” and the Supreme Court, in turn, has “entertained cases
brought by private litigants to enforce § 2.” Morse v. Republican Party of Va., 517 U.S. 186,
232 (1996) (internal citations and quotation marks orhitted); see also Brnovich, 141 S. Ct. at
2333 & n.5 (collecting the “steady stream” of private' Section 2 cases heard by the Court); Shelby

Cnty., 570 U.S. at 537 (recognizing that “individuals have sued to enforce § 2”). In fact, the

! For the last 25 years, other courts have unanimously concluded that there is a private right of
action regarding Section 2. See, e.g., Mixon v. Ohio, 193 F.3d 389, 406 (6th Cir. 1999) (explaining that
“an individual may bring a private cause of action under Section 2 of the Voting Rights Act™) (citation
omitted); Singleton v. Merrill, No. 2:21-cv-1291-AMM, slip op. at 209 (N.D. Ala. Jan. 24, 2022) (three-
judge court) (rejecting the argument that “Section Two does not provide a private right of action,” as such
a holding “would work a major upheaval in the law”), Ex. 1; League of Latin Am. Citizens v. Abbott, No.
EP-21-CV-00259-DCG-JES-JVB, 2021 U.S. Dist. LEXIS 231524, at *6 (W.D. Tex. Dec. 3, 2021) (three-
judge court) (denying the motion to dismiss because there was a private cause of action to enforce Section
2); Ga. State Conf. of the NAACP v. Georgia, 269 F. Supp. 3d 1266, 1275 (N.D. Ga. 2017) (three-judge
court) (explaining that “Section 2 contains an implied private right of action); Veasey v. Perry, 29 F.
Supp. 3d 896, 905-07 (S.D. Tex. 2014) (detailing the long history of “[o]rganizations and private parties”
enforcing “Section 2 of the VRA”); Perry-Bey v. City of Norfolk, 678 F. Supp. 2d 348, 362 (E.D. Va.
2009) (explaining that “[t]he Voting Rights Act creates a private cause of action”). Although Justice
Gorsuch recently suggested that “[IJower courts have treated this as an open question,” his concurring
opinion relied solely on a case from 1981 and did not account for the clarity of Congressional intent
following the 1982 Voting Rights Act Amendments. Brrnovich, 141 S. Ct. at 2350 (Gorsuch, J.,
concurring) (citing Washington v. Finlay, 664 F.2d 913, 926 (4th Cir. 1981)).
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Supreme Court held that a private cause of action exists to enforce Section 10 of the Voting
Rights Act, in part because it would have been “anomalous” for a court “to hold that both § 2 and
§ 5 are enforceable by private action but § 10 is not, when all lack the same express authorizing
language.” Morse, 517 U.S. at 232 (opinion of Stevens, J., with one justice joining); accord id.
at 240 (opinion of Breyer, J., with two justices joining); see also Allen v. State Bd. of Elections,
393 U.S. 544, 557 (1969) (holding that an “individual citizen” may bring suit “to insure that his
city or county government complies with” Section 5). Thus, although the Supreme Court has not
addressed an express challenge to private Section 2 enforcement, the Court’s precedent permits
no other holding. See also Morse, 517 U.S. at 232-33 (establishing that voters may bring
litigation to secure “a right” guaranteed by the Act); Singleton, slip op. at 209 (explaining that
“ruling that Section Two does not provide a private right of action would badly undermine the
rationale offered by the Court in Morse”).

While the Voting Rights Act does not expressly provide for private enforcement of
Section 2, the structure of the Act makes clear that private plaintiffs can secure their own rights.
For example, Section 3 provides for certain remedies in actions brought by “the Attorney
General or an aggrieved person . . . under any statute to enforce the voting guarantees of the
fourteenth or fifteenth amendment.” 52 U.S.C. § 10302(a), (c) (emphases added); see also
Roberts v. Wamser, 883 F.2d 617, 621, 624 (8th Cir. 1989) (stating, in the context of a Section 2
case, that “aggrieved” voters could have standing to bring a Voting Rights Act claim); S. Rep.
No. 94-295, at 40 (1975) (stating, in the context of amendments to the Voting Rights Act, that
“an individual or an organization representing the interests of injured persons” would be an
“aggrieved person”). “Section 3 does not speak of actions to enforce this section; section 3

speaks of actions under ‘any statute to enforce the voting guarantees of the fourteenth or
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fifteenth amendment.’” Fla. State Conf. of the NAACP v. Lee, No. 4:21cv187-MW/MAF, 2021
U.S. Dist. LEXIS 245348, at *30-*31 (N.D. Fla. Dec. 17, 2021) (emphases in original), Ex. 2;
see also Ark. United v. Thurston, 517 F. Supp. 3d 777, 790 (W.D. Ark. 2021) (concluding that 52
U.S.C. § 10302 “explicitly creates a private right of action to enforce the VRA” in the context of
a Section 208 case) (citation omitted). Given the statutory language, it would be passing strange
for Section 3 to provide a remedy for aggrieved persons to enforce the voting guarantees of the
Reconstruction Amendments if such persons could not bring enforcement actions under Section
2, whose original language “elaborates upon that of the Fifteenth Amendment.” City of Mobile
v. Bolden, 446 U.S. 55, 60 (1980). Similarly, Section 14(e) allows “the prevailing party, other
than the United States” to seek attorney’s fees “[i]n any action or proceeding to enforce the
voting guarantees of the fourteenth or fifteenth amendment.” 52 U.S.C. § 10310(e) (emphasis
added). The availability of fees presupposes that a private cause of action is available to enforce
the core provisions of the Voting Rights Act. See Shelby Cnty. v. Lynch, 799 F.3d 1173, 1185
(D.C. Cir. 2015) (“Congress intended for courts to award fees under the [Voting Rights Act] . . .
when prevailing parties helped secure compliance with the statute.”); Newman v. Piggie Park
Enters., 390 U.S. 400, 402 (1968) (“Congress therefore enacted the provision for counsel fees
... to encourage individuals injured by racial discrimination to seek judicial relief.”). And,
tellingly, courts consistently have awarded fees to private plaintiffs who prevail in Section 2
cases. See, e.g., Veasey v. Abbott, 13 F. 4th 362, 368 (5th Cir. 2021) (affirming availability of
attorney’s fees to prevailing parties in Section 2 litigation); Mo. State Conf. of the NAACP v.
Ferguson-Florissant Sch. Dist., No. 4:14 CV 2077 RWS, 2020 WL 2747306, at *1 (E.D. Mo.

May 27, 2020) (awarding attorney’s fees to prevailing parties in a Section 2 case).
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The legislative history of the Voting Rights Act confirms the existence of a private cause
of action to enforce Section 2. See Casarez v. Val Verde Cnty., 957 F. Supp. 847, 852-53 (W.D.
Tex. 1997). The Report of the Senate Judiciary Committee accompanying the 1982 Voting
Rights Act Amendments expressly “reiterates the existence of the private right of action under
Section 2, as has been clearly intended by Congress since 1965.” S. Rep. No. 97-417, at 30
(1982). The Senate Report is the “authoritative source for legislative intent” behind Section 2 of
the Voting Rights Act, as amended, Gingles, 478 U.S. at 43 & n.7, and the Supreme Court
routinely relies on this “oft-cited Report,” Brnovich, 141 S. Ct. at 2332-33. See also, e.g., Reno
v. Bossier Parish Sch. Bd., 520 U.S. 471, 476-77, 479 (1997); Holder v. Hall, 512 U.S. 874, 884
(1994); Gingles, 478 U.S. at 43-46, 48, 55-56, 62-63, 65-66, 69, 71, 73,' 75,79. The House
Committee Report accompanying the 1982 Amendments similarly declares that “[i]t is intended
that citizens have a private cause of action to enforce their rights under Section 2.” H.R. Rep.
No. 97-227, at 30 (1981); see also, e.g., Brnovich, 141 S. Ct. at 2332 (relying on the 1981 House
Report).

These statements of congressional intent not only stand on their own, but feed into the
longstanding canon of construction that “Congress is presumed to be aware of an administrative
or judicial interpretation of a statute and to adopt that interpretation when it re-enacts a statute
without change.” Lorillard v. Pons, 434 U.S. 575, 580 (1978). There is no case before (or after)
1982 denying private plaintiffs a right of action under Section 2, and when Congress amended
the Voting Rights Act in 1982, it is presumed to have been “aware of this unanimous precedent.”
Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 536 (2015).
Thus, it was “with that understanding [that Congress] made a considered judgment to retain the

relevant statutory text.” Id.
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The limited federal resources available for Voting Rights Act enforcement reinforce the
need for a private cause of action. As the Supreme Court has noted, “[t]he Attorney General has
a limited staff” who may not always be able “to uncover quickly new regulations and enactments
passed at the varying levels of state government.” Allen, 393 U.S. at 556. This is particularly
true now that the formula in Section 4(b) of the Voting Rights Act “can no longer be used as a
basis” for requiring states and local jurisdictions to submit voting changes for preclearance.
Shelby Cnty., 570 U.S. at 557 (observing that “[o]ur decision in no way affects the permanent,
nationwide ban on racial discrimination in voting found in § 2”). Thus, “[t]he achievement of
the Act’s laudable goal [would] be severely hampered, . . . if each citizen were required to
depend solely on litigation instituted at the discretion of the Attorney General.” Allen, 393 U.S.
at 556; see also Morse, 517 U.S. at 231-32 (attaching “significance to the fact that the Attorney
General had urged us to find that private litigants may enforce the Act”).

CONCLUSION

Private plaintiffs have a cause of action under Section 2 of the Voting Rights Act. For

the reasons set out above, Plaintiffs’ status as private parties should not preclude their Section 2

claim.
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U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

BOBBY SINGLETON, et al.,

Plaintiffs,

v Case No.: 2:21-cv-1291-AMM

JOHN H. MERRILL, in his
official capacity as Alabama
Secretary of State, et al.,

THREE-JUDGE COURT

Defendants.

N o o " ' o e N ' N

EVAN MILLIGAN, et al.,
Plaintiffs,

v. Case No.: 2:21-cv-1530-AMM

JOHN H. MERRILL, in his
official capacity as Secretary of
State of Alabama, et al.,

THREE-JUDGE COURT

N’ " " N N N N N N N

Defendants.

Before MARCUS, Circuit Judge, MANASCO and MOORER, District Judges.
PER CURIAM:

PRELIMINARY INJUNCTION
MEMORANDUM OPINION AND ORDER

These redistricting cases, which have been consolidated for the limited

Exhibit 1
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purpose of expedited preliminary injunction proceedings, are two of four cases
currently pending in the Northern District of Alabama that allege that Alabama’s
electoral maps are racially gerrymandered in violation of the United States
Constitution and/or dilute the votes of Black Alabamians in violation of the Voting
Rights Act of 1965, 52 U.S.C. § 10301: Singleton v. Merrill, Case No. 2:21-cv-1291-
AMM (challenges the congressional map on constitutional grounds only), Milligan
v. Merrill, Case No. 2:21-cv-1530-AMM (challenges the congressional map on
constitutional and statutory grounds), Thomas v. Merrill, Case No. 2:21-cv-1531-
AMM (challenges the state legislative map on constitutional grounds only), and
Caster v. Merrill, Case No. 2:21-cv-1536-AMM (challenges the congressional map
on statutory grounds only).

Singleton and Milligan are before this three-judge court, and Caster is before
Judge Manasco sitting alone, on separate motions for preliminary injunctive relief.
Although each set of plaintiffs asserts a different theory of liability and requests a
different remedy, all plaintiffs request a preliminary injunction barring one of the
Defendants, Alabama Secretary of State John H. Merrill, from conducting
congressional elections according to Alabama’s 2021 redistricting plan for its seven
seats in the United States House of Representatives (“the Plan,” or “HB1”).

The Plan includes one majority-Black congressional district, District 7, which

has been represented by a Black Democrat since its inception as a majority-Black

Page 2 of 225
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district in 1992: first Congressman Earl Hilliard, then Congressman Artur Davis, and
now Congresswoman Terri Sewell. District 7 became a majority-Black district when
a three-judge federal court drew it that way in a ruling that was summarily affirmed
by the Supreme Court of the United States. Wesch v. Hunt, 785 F. Supp. 1491, 1497—
1500 (S.D. Ala. 1992), aff’d sub nom. Camp v. Wesch, 504 U.S. 902 (1992),
and aff’d sub nom. Figures v. Hunt, 507 U.S. 901 (1993).

The Milligan and Caster plaintiffs now request a .declaration that the Plan
violates federal law; a preliminary injunction barring Secretary Merrill from
conducting any elections pursuant to the Plan; and a preliminary injunction under
the Voting Rights Act ordering Secretary Merrill to conduct Alabama’s
congressional elections according to a map that includes either two majority-Black
districts, or two districts in which Black voters otherwise have an opportunity to
elect a representative of their choice, or a combination of two such districts. Milligan
Doc. 1 9 211; Milligan Doc. 69 at 36; Milligan Doc. 103 9 576—84; Caster Doc. 3
at 30-31; Caster Doc. 56 at 8, 40; Caster Doc. 97 q{ 493-97.

The preliminary injunction proceedings are highly time-sensitive because of
state-law deadlines applicable to Alabama’s next congressional election. The Plan
became law on November 4, 2021, and Alabama Code Section 17-13-5(a)
effectively establishes a deadline of January 28, 2022 for candidates to qualify with

major political parties to participate in the 2022 primary election for the United
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States House of Representatives and Senate. Alabama Code Section 17-13-3(a)
establishes the date of that election as May 24, 2022. The general election will occur
on November §, 2022, approximately one year after these lawsuits were commenced.

The parties and their counsel have developed an extremely extensive record
on an extremely expedited basis. The court has had the benefit of a seven-day
preliminary injunction hearing that covered Singleton, Milligan, and Caster and
included live testimony from seventeen witnesses (eleven experts and six other fact
witnesses); more than 400 pages of prehearing briefing and 600 pages of post-
hearing briefing; reports and rebuttal reports from every expert witness; more than
350 hearing exhibits; joint stipulations of fact that span seventy-five pages; and able
argument by the forty-three lawyers who have appeared in the litigation. The
transcript of the preliminary injunction hearing spans nearly 2,000 pages.

Based on the findings of fact and conclusions of law explained below,
including our assessments of the credibility of expert witnesses, we conclude that
the Milligan plaintiffs are substantially likely to establish that the Plan violates
Section Two of the Voting Rights Act. More particularly, we conclude that the
Milligan plaintiffs are substantially likely to establish each part of the controlling
Supreme Court test, including: (1) that Black Alabamians are sufficiently numerous
to constitute a voting-age majority in a second congressional district (Black

Alabamians comprise approximately 27% of the State’s population, and Alabama
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has seven congressional seats); (2) that Alabama’s Black population in the
challenged districts is sufficiently geographically compact to constitute a voting-age
majority in a second reasonably configured district (the Milligan plaintiffs and the
Caster plaintiffs submitted many illustrative plans that include a second majority-
Black district and respect Alabama’s traditional redistricting principles); (3) that
voting in the challenged districts is intensely racially polarized (this is not genuinely
in dispute); and (4) that under the totality of the circumstances, including the factors
that the Supreme Court has instructed us to consider, Black voters have less
opportunity than other Alabamians to elect candidates of their choice to Congress.
Because we also conclude that the Milligan plaintiffs have established the
other requirements for preliminary injunctive relief, we GRANT IN PART the
Milligan plaintiffs’ motion for a preliminary injunction, and under Federal Rule of

Civil Procedure 65(d) we PRELIMINARILY ENJOIN Secretary Merrill_from

conducting any congressional elections according to the Plan.

Because the Milligan plaintiffs are substantially likely to prevail on their claim
under the Voting Rights Act, under the statutory framework, Supreme Court
precedent, and Eleventh Circuit precedent, the appropriate remedy is a congressional
redistricting plan that includes either an additional majority-Black congressional
district, or an additional district in which Black voters otherwise have an opportunity

to elect a representative of their choice. See, e.g., Bartlett v. Strickland, 556 U.S. 1,
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24 (2009); Cooper v. Harris, 137 S. Ct. 1455, 1470, 1472 (2017). Supreme Court
precedent also dictates that the Alabama Legislature (“the Legislature”) should have
the first opportunity to draw that plan. See, e.g., North Carolina v. Covington, 138
S. Ct. 2548, 2554 (2018); White v. Weiser, 412 U.S. 783, 794-95 (1973).

The Legislature enjoys broad discretion and may consider a wide range of
remedial plans. As the Legislature considers such plans, it should be mindful of the
practical reality, based on the ample evidence of intensely racially polarized voting
adduced during the preliminary injunction proceedings, that any remedial plan will
need to include two districts in which Black voters either comprise a voting-age
majority or something quite close to it.

We STAY the January 28, 2022 qualification deadline for 14 days, through
February 11, 2022, to allow the Legislature the opportunity to enact a remedial plan.
Based on the evidentiary record before us, we are confident that the Legislature can
accomplish its task: the Legislature enacted the Plan in a matter of days last fall; the
Legislature has been on notice since at least the time that this litigation was
commenced months ago (and arguably earlier) that a new map might be required;
the Legislature already has access to an experienced cartographer; and the
Legislature has not just one or two, but at least eleven illustrative remedial plans to
consult, one of which pairs no incumbents. Nevertheless, if the Legislature is unable

to pass a remedial plan in 14 days, we ORDER two other Defendants, Senator Jim
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McClendon and Representative Chris Pringle, who co-chair Alabama’s Permanent
Legislative Committee on Reapportionment (“the Legislators™) to advise the court
so that the court may retain (at the expense of the Defendants) an eminently qualified
expert to draw on an expedited basis a map that complies with federal law for use in
Alabama’s 2022 congressional elections.

We further ORDER Secretary Merrill to advise the political parties
participating in the 2022 congressional elections of this order.

Because we grant partial relief on statutory grounds, and “[a] fundamental and
longstanding principle of judicial restraint requires that [we] avoid reaching
constitutional questions in advance of the necessity of deciding them,” Lyng v. Nw.
Indian Cemetery Protective Ass’n, 485 U.S. 439, 445 (1988); see also League of
United Latin Am. Citizens v. Perry (“LULAC™), 548 U.S. 399, 442 (2006),
Thornburg v. Gingles, 478 U.S. 30, 38 (1986), we RESERVE RULING on the
constitutional issues raised in the Singleton and Milligan plaintiffs’ motions for

preliminary injunctive relief.

*Nhk
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I. BACKGROUND
A. Procedural Posture

On September 27, 2021, after the results of the 2020 census were released, the
Singleton plaintiffs filed a complaint against Secretary Merrill. Singleton Doc. 1.
The Singleton plaintiffs are registered voters in Alabama’s Second, Sixth, and
Seventh Congressional Districts under the Plan; the lead plaintiff, Bobby Singleton,
is a Black Senator in the Legislature. Id. at 3—4; Singleton Doc. 47 § 26; Tr. 36.! The
Singleton plaintiffs asserted that holding the 2022 election under Alabama’s old
congressional map (“the 2011 congressional map”) would violate the Equal
Protection Clause of the Fourteenth Amendment because the districts were
malapportioned and racially gerrymandered. Singleton Doc. 1 at 30-36. On October
29, 2021, the Chief Judge of the Eleventh Circuit convened a three-judge court to
adjudicate Singleton. Singleton Doc. 13.

The Secretary moved to dismiss on the ground that the case was moot and
unripe because Alabama would not use the 2011 congressional map for the 2022

congressional election. Singleton Doc. 11. Before the motion to dismiss was fully

! Page number pincites in this order are to the CM/ECF page number that appears in
the top right-hand corner of each page, if such a page number is available. Citations
to the transcript from the preliminary injunction hearing are identified by page
number. Any other transcripts referenced are identified by the date of the hearing
that they recorded. The transcript for the preliminary injunction hearing may be
found at Singleton Doc. 86, Milligan Doc. 105, and Caster Doc. 99.
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briefed, Alabama enacted the Plan. On the day that Alabama Governor Kay Ivey
signed the Plan into law (November 4, 2021), the Singleton plaintiffs amended their
complaint to stake their claims on the Plan and assert a claim of racial
gerrymandering under the Equal Protection Clause of the Fourteenth Amendment
and a claim of intentional discrimination under the Fourteenth and Fifteenth
Amendments. Singleton Doc. 15 at 38—48. The Singleton plaintiffs requested, among
other things, a declaratory judgment, permanent injunction, and trial on the merits
in December 2021. Id. at 46—47. The Singleton plaintiffs did not then request
preliminary injunctive relief. The court denied as moot Secretary Merrill’s motion
to dismiss. Singleton Doc. 21.

On the same day that the Singleton plaintiffs filed their amended complaint,
the Caster plaintiffs filed a lawsuit against Secretary Merrill in the Middle District
of Alabama. Caster Doc. 3. The Caster plaintiffs are citizens of Alabama’s First,
Second, and Seventh Congressional Districts under the Plan. /d. at 4-6. The Caster
plaintiffs challenge the Plan only under Section Two of the Voting Rights Act of
1965, 52 U.S.C. § 10301 (“Section Two™). Id. at 29-31. The Caster action was
transferred to the Northern District of Alabama, Caster Doc. 30, and is pending
before Judge Manasco sitting alone.

On November 8, 2021, the Legislators filed an unopposed motion to intervene

as defendants in Singleton. Singleton Doc. 25. The Legislators asserted that they
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must be allowed to intervene as of right because “[t]he relief sought by [Plaintiffs] .

. would neceésarily impair and impede the [Legislators’] ability to protect the
Reapportionment Committee’s interest in conducting Congressional redistricting,”
Secretary Merrill “has no authority to conduct redistricting,” and “[t]he
Reapportionment Committee . . . [is] the real party in interest” in the case. Id. ] 8—
9. In the alternative, the Legislators asserted that they should be permitted to
intervene “to assert both factual and legal defenses in support of the constitutionality
and lawfulness” of the Plan and that they are “uniquely positioned to present such .
.. defenéeé gécause of their leadership of the Reapportionment Committee.” Id.
12-13. “Without intervention,” the Legislators argued, “Sen. McClendon and Rep.
Pringle will not be able to protect thei;i.rnl‘ferAests as Chairs of the Committee and state
legislators.” Id. q 18.

On November 9, 2021, the court held a Rule 16 &)‘ﬂference in Singleton.
Counsel appeared for the plaintiffs, Secretary Merrill, and the Legislators as putative
intervenor-defendants. At that hearing, counsel for the Singleton plaintiffs advised
the court that they would move for a preliminary injunction. Later that day, the court
set a preliminary injunction hearing for January 4, 2022 and set prehearing deadlines,
including a discovery cutoff. Singleton Doc. 29.

On November 16, 2021, the Milligan plaintiffs filed their lawsuit against

Secretary Merrill and the Legislators. Milligan Doc. 1. The Milligan plaintiffs are
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Black registered voters in Alabama’s First, Second, and Seventh Congressional
Districts and two organizational plaintiffs — Greater Birmingham Ministries and the
Alabama State Conference of the National Association for the Advancement of
Colored People, Inc. (“NAACP”) — with members who are registered voters in
those Congressional districts and the Third Congressional District. Id. at 6-9. The
Milligan plaintiffs assert a claim of vote dilution under Section Two, a c1;im ofracial
gerrymandering under the Fourteenth Amendment, and a claim of intentional
discrimination under the Fourteenth Amendment. Id at 48-52. The Milligan
plaintiffs request, among other things, a declaratory judgment and preliminary and
permanent injunctive relief. Id. at 52—-53.

On the day Milligan was filed, the district judge to whom the case was
assigned ordered the parties to simultaneously file briefs that explained and
supported their positions on the questions whether (1) a three-judge panel appointed
under 28 U.S.C. § 2284 has jurisdiction to hear both the Voting Rights Act claims
and the constitutional claims asserted in Milligan, and (2) Milligan should be
consolidated with Singleton, in whole or in part. Milligan Doc. 2.

On November 17, 2021, this court granted the Legislators’ unopposed motion
to intervene in Singleton. Singleton Doc. 32.

On November 18, 2021, the Milligan plaintiffs advised the district judge of

their position that (1) a three-judge court had jurisdiction to hear statutory claims
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asserted in a case that also asserted constitutional claims, and (2) Singleton and
Milligan should be consolidated only for the limited purpose of some aspects of
preliminary injunction proceedings. Milligan Docs. 16, 18.

That same day, Secretary Merrill moved (in Singleton and Milligan) to
dismiss or join in the Singleton action both the Milligan plaintiffs and the Caster
plaintiffs under Federal Rule of Civil Procedure 19. Singleton Doc. 33; Milligan
Docs. 17, 21. Secretary Merrill also moved (in Singleton only) to consolidate all
three actions under Rule 42. Singleton Doc. 36.

Later that day, the district judge to whom Milligan was assigned entered an
order f