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 1 

INTRODUCTION 

The federal governmental defendants (the “Defendants”) respectfully move to stay pending 

appeal the Court’s September 10, 2020 Final Judgment and Permanent Injunction order (the 

“Judgment”), ECF No. 165.1  That Judgment specifically enjoined (and declared unlawful) the 

Secretary of Commerce, the Census Bureau, and any employees of the Commerce Department “from 

including in the Secretary’s report to the President pursuant to Section 141(b) any information 

permitting the President to exercise the President’s discretion to carry out the policy set forth in 

section 2” of the July 21, 2020, Memorandum on Excluding Illegal Aliens from the Apportionment 

Base Following the 2020 Census (the “Presidential Memorandum”)—i.e., to “exclude from the 

apportionment base aliens who are not in a lawful immigration status under the Immigration and 

Nationality Act . . . to the maximum extent feasible and consistent with the discretion delegated to the 

executive branch.”  See Presidential Memorandum, § 2; see also Judgment at 2.    

On September 16, 2020, the Defendants filed a Notice of Appeal, which appeals the Judgment 

to the Supreme Court of the United States.  See ECF No. 169.2  This appeal is of right to the Court.  

28 U.S.C. § 1253.   

The Defendants seek a stay of the Judgment while the Supreme Court considers their appeal, 

and the well-known stay factors support such relief.  See Nken v. Holder, 556 U.S. 418, 434 (2009).  The 

Defendants are likely to succeed on the merits because, among other things, the Judgment is not 

tailored to the purported injury:  Even assuming that the Presidential Memorandum is causing some 

individuals not to participate in the census, preventing the Secretary from providing information to 

                                        
1 All citations to the CM/ECF docket are to case 1:20-cv-05770-JMF, which has been 

consolidated with case 1:20-cv-5770-JMF. 
2 In an abundance of caution, cf. Op. 86 n.21, the government also filed a notice of appeal to 

the Second Circuit.  See ECF No. 170.  The government intends to move to hold that appeal in 
abeyance.   

Case 1:20-cv-05770-JMF   Document 172   Filed 09/16/20   Page 3 of 11Case 5:20-cv-05169-LHK-RRC-EMC   Document 62-6   Filed 09/21/20   Page 7 of 188



 2 

the President in December cannot redress that purported injury occurring now.  Any “chilling effect” will 

persist due to the prospect of appellate reversal before December; indeed, as soon as census field 

operations conclude (which will be well before December), the purported injury will be moot and the 

injunction thus will need to be vacated before it ever actually constrains the actions of Defendants.  

Accordingly, the Plaintiffs will not be harmed by a stay that would permit Defendants to implement 

the Memorandum in December—long after the conclusion of census field operations.  And finally, 

the public interest is served when the government is able to pursue its legitimate and preferred policies, 

especially given the likelihood of success on appeal to the Supreme Court.   

ARGUMENT 

In considering whether to grant a stay pending appeal, the Court must consider four factors: 

(1) the applicant’s likelihood of success on the merits; (2) whether the applicant will suffer irreparable 

injury; (3) the balance of hardships to other parties interested in the proceeding; and (4) the public 

interest.  Nken, 556 U.S. at 434.  Those factors favor a stay here. 

I. Defendants are Likely to Succeed on the Merits. 

A. The Judgment is Not Tailored to the Purported Injury. 

As a predicate to finding Article III standing and granting injunctive and declaratory relief, the 

Court determined that the Presidential Memorandum caused a “chilling effect,” which will supposedly 

discourage certain individuals from participating in the census.  See, e.g., Op. 39-41.  But the relief the 

Court ordered was to prevent the Secretary from including in his “report to the President pursuant to 

Section 141(b)” the requested information.  Judgment 2.  That report will not be sent until December 

31, 2020.  See 13 U.S.C. 141(a), (b).  Yet field operations for the census are scheduled to conclude by 
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September 30, 2020.3  There is therefore a mismatch between the asserted injury on which the Court 

relied (the chilling effect) and the relief that it ordered (an injunction of conduct after census field 

operations end).  For one thing, even assuming that there are some number of census respondents 

who are chilled by the Memorandum, plaintiffs did not identify any non-speculative number of those 

respondents who then would become unchilled merely by this Court’s entry of the Judgment, even 

though their fears could still be realized if the Judgment is reversed on appeal—let alone that there 

are sufficient numbers of such hypothesized respondents to cause plaintiffs to lose funding or suffer 

other harms.  The Court’s relief thus would not redress the asserted injury.  Moreover, as even the 

Court appeared to recognize (see Op. 39, 57), the chilling injury will cease to exist when field operations 

end.  At that point, there would no longer be any basis to support the Court’s order of injunctive and 

declaratory relief, for there would no longer be any continuing or future injury that the relief could or 

would redress.  In such circumstances, the relief becomes legally untenable and must be vacated.  See 

United States v. Munsingwear, Inc., 340 U.S. 36, 39-40 (1950).   

Given that the Court’s relief will indisputably become moot before it ever actually constrains 

Defendants’ actions, the Judgment is improper.  Put differently, federal courts cannot redress “chilling 

effects” by issuing advisory opinions to assuage the fears of the public.  They can do so only by issuing 

relief that will likely redress such injuries through their legal effect on the defendants—and here, the 

relief itself (separate and apart from the court’s opinion) will not and cannot redress any such injuries 

because they will have been realized (to whatever extent they may occur) well before the relief ever 

even goes into effect—as is evidenced by the fact that there would be no real-world difference if the 

Court had issued its legal opinion rejecting the Presidential Memorandum but denying all relief because 

                                        
3 Litigation in California could potentially lead to extending field operations through the end 

of October, see Order Granting Motion for Temporary Restraining Order, ECF No. 84, Nat’l Urban 
League v. Ross, Case No. 5:20-cv-05799-LHK (N.D. Cal.), but in no event will field operations still be 
ongoing by December 31, 2020, given the need to tabulate the results of the field operations.   
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the Memorandum will not be implemented until after census field operations conclude.  Accordingly, 

Defendants are very likely to succeed on appeal in obtaining reversal of the Judgment, especially once 

census field operations conclude. 

B. The Court Erred in Concluding the Secretary’s Use of Administrative 
Records Is “Outside” of “the Census” Given the Secretary’s Statutory 
Discretion to Use Such Records in Conducting the Enumeration. 

 The Court’s opinion indicates that the Court mistakenly believes that using administrative 

records to identify aliens without lawful status under the Immigration and Nationality Act for possible 

exclusion from the apportionment base ventured outside “the census.”  But that misunderstands both 

the statutory structure and the history of the census.   

The statutory structure provides wide discretion to the Secretary of Commerce to utilize 

administrative records.  The Constitution directs that the census shall be performed “in such Manner 

as [Congress] shall by Law direct.  U.S. Const. art. I, § 2, cl. 3.  Congress has delegated authority over 

the census to the President and the Secretary of Commerce, including authorizing the Secretary to 

administer the census “in such form and content as he may determine.”  13 U.S.C. § 141(a); see also 2 

U.S.C. § 2a(a).  

Exercising such long-standing delegated authority, the Secretary of Commerce (through the 

Census Bureau) has long considered and used administrative records when conducting the 

enumeration.  As the Court itself recognized (Op. 68 n.15), in 1990, the Bureau counted overseas 

armed-services members and federal civilian employees solely by relying on administrative data; no 

questionnaires or in-person field operations were conducted to count those individuals.  See Franklin 

v. Massachusetts, 505 U.S. 788, 794–96, 803–06 (1992); see also U.S. Census Bureau, 2020 Census Detailed 

Operational Plan for Federally Affiliated Count Overseas Operation (FACO), at 3 (May 28, 2019) 

(explaining that “[i]n the 1990 and 2000 censuses,” the counts of overseas members of the armed 

forces, federal civilian employees, and their dependents living with them “were obtained from federal 
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departments and agencies and were principally based on administrative records”).  And as explained 

in Utah v. Evans, 536 U.S. 452 (2002), the Bureau uses administrative records to impute persons who 

were never counted using the questionnaires or in-person follow-ups.  See id. at 457–59, 473–79.  Yet 

those indisputably were part of the “census.”  If using administrative records to add people not 

counted by field operations is permissible, then using administrative records to subtract people who are 

counted but who the Executive has determined to exclude from the apportionment base must be part 

of “the census,” too.  Indeed, the Court did not explain (cf. Op. 68 n.15) why the former would be 

within the Secretary’s discretion to conduct the decennial census “in such form and content as he may 

determine,” 13 U.S.C. 141(a), but the latter would not be.   

This significant misunderstanding about how “the census” is conducted and the numbers 

tallied undermines the justification for issuing injunctive relief.  This misunderstanding is likely to be 

corrected during further appellate review, and it further militates in favor of staying the Judgment 

during that review. 

C. The Court Erred in Concluding that Section 2a Requires Inclusion of All 
Illegal Aliens who Reside in this Country, Regardless of Whether the 
President has Discretion to Conclude Otherwise under the Constitution. 

In its Opinion, the Court mistakenly suggested (see Op. 73-74 & n.17) that the meaning of 2 

U.S.C. § 2a is different from the substantive standard under the Constitution.  But the statutory text 

is identical to the constitutional text, and thus they presumptively mean the same thing.  Compare 2 

U.S.C. § 2a(a) with U.S. Const. amend. XIV.  There is no basis to override that presumption.  Cf. Hall 

v. Hall, 138 S. Ct. 1118, 1128 (2018) (“[I]f a word is obviously transplanted from another legal source, 

… it brings the old soil with it.”) (citation omitted).  Indeed, not even Plaintiffs contend that the 

President must include literally every “person[] in each State,” 2 U.S.C. 2a, such as foreign tourists and 

visitors.  Instead, the enumeration should count only “inhabitants” or “usual residents.”  The Supreme 

Court has made clear that “usual residence” generally “include[s] some element of allegiance or 
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enduring tie to a place,” Franklin, 505 U.S. at 804 (citation omitted), and the Founders were familiar 

with Vattel’s definition of “inhabitants” as “foreigners, who are permitted to settle and stay in the 

country,” 1 Emer de Vattel, The Law of Nations, ch. 19, § 213 (1817).  Unlike lawfully admitted aliens, 

an alien who is here unlawfully cannot be said to have an “enduring tie” to, or to have been “permitted 

to settle and stay in,” this country.  At the very least, the historical record indicates that “inhabitancy” 

at the Founding was an unsettled concept, especially as applied to the unconsidered issue of whether 

aliens in the country unlawfully may be considered “inhabitants.”  Thus, under Franklin, there is 

discretion to define the bounds of the term “inhabitant” and Vattel’s definition is at least one 

permissible view of inhabitancy.  Although the Court emphasized that the views of the 1929 Congress 

are dispositive here, it, like Plaintiffs, appeared to rely (Op. 74-75) on statements suggesting a view 

only that aliens (writ large) cannot be excluded from the enumeration count for apportionment; that, 

however, does not answer the question whether a smaller subset—some or all aliens who are here 

unlawfully—may be excluded. 

This precise question is at the heart of this case, and it likely will be answered favorably to the 

government by the Supreme Court.  This, again, militates in favor of staying the Judgment pending 

that review. 

II. The Defendants May Suffer Irreparable Injury Without a Stay of the Judgment. 

Injunctive relief is an extraordinary remedy.  It is more so in this case considering the relief 

directly interferes with a once-in-a-decade duty that is assigned (by both the Constitution and 

congressionally-enacted statutes) to coordinate branches of the government.  This warrants, at the 

least, a respectful hesitation.  That respectful hesitation is best served by a stay of the Injunction while 

the Supreme Court conducts its review.   

The Court’s Judgment prevents the Secretary of Commerce from complying with the 

reporting requirements set forth in the Presidential Memorandum.  And the information to be 
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reported by the Secretary in December is necessary to effectuate the policy goal of the Memorandum. 

The serious problem here for the Defendants is one of timing.  The Secretary of Commerce 

is statutorily required to report the census results to the President by December 31, 2020.  See 13 

U.S.C. § 141(b).  The President uses that information to develop the apportionment of the House of 

Representatives, and the President is then statutorily required to submit that apportionment to 

Congress “within one week” after the first session of Congress.  2 U.S.C. §2a(a).  With Congress 

scheduled to convene on January 3, 2021, the President’s statutory deadline will likely fall on January 

10, 2021.  Absent timely relief from the Judgment, Congress’s statutory deadlines will be undermined, 

because the Secretary and the President will be forced to make reports by those deadlines that do not 

reflect the President’s policy judgment, and then changes may be necessary afterward if the 

government subsequently prevails in the Supreme Court.  Cf. Utah, 536 U.S. at 462 (holding that post-

apportionment redress is possible if the apportionment calculation contains an error); see also Franklin, 

505 U.S. at 803 (finding that a post-apportionment order against the Secretary would provide redress 

for plaintiffs).   

III. The Risk of Harm to the Plaintiffs is Minimal. 

Here, the Plaintiffs face no cognizable harm if the Judgment is stayed because the Court’s 

relief only prohibits activity by Defendants that will not take place until December—long after census 

operations are completed.   As discussed above, this Court’s relief does not actually redress any “chilling 

effect”—it is at most the advisory impact of this Court’s opinion that affects census respondents, and 

thus any impact on census respondents from staying the relief is both speculative and legally 

immaterial.   

IV. The Public Interest is Best Served by a Stay. 

A stay of the Judgment best serves the public interest.  As explained above, the Plaintiffs will 

not be harmed by the issuance of a stay.  At the same time, a stay serves the public interest by allowing 
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the government’s preferred and legitimate policy to be put into effect.  That is a fundamental value in 

our constitutional republic.  If the Defendants prevail before the Supreme Court, then they are legally 

entitled to put into effect their preferred policy.  Without a stay, however, it becomes difficult for the 

administration to meet the December 31, 2020, and January 10, 2021, statutory deadlines with reports 

that reflect the administration’s preferred policy choices.  It would be an unfortunate and needless 

occurrence if Defendants succeed in the Supreme Court but their preferred policy—along with their 

ability to comply with congressionally-mandated statutory deadlines—was interfered with by the lack 

of a stay in the interim. 

Additionally, a stay serves the public interest by promoting clarity for the public (and for the 

parties) as to exactly what will happen in the upcoming census process in December, 2020.  As 

described above, the injunction ordered in the Judgment must be vacated once the ground for relief 

(the alleged chilling effect) becomes moot.  That chilling effect becomes moot once census field 

operations are concluded.  Yet the Census Bureau faces a December 31st statutory deadline to report 

to the President.  Thus, the legally-untenable injunction would continue to apply during this critical 

phase.  Staying the Judgment would eliminate this uncertainty and provide clarity for the public and 

the parties while the Supreme Court considers this appeal. 

CONCLUSION 

For the foregoing reasons, the Court should grant Defendants’ motion to stay the Judgment 

pending the resolution of the Defendants’ appeal to the Supreme Court.   
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UNITED STATES DISTRICT COURT 

 

NORTHERN DISTRICT OF CALIFORNIA 

 

SAN JOSE DIVISION 

 

 
NATIONAL URBAN LEAGUE, et al., 

Plaintiffs, 

v. 

 
WILBUR L. ROSS, et al., 

Defendants. 

 

Case No. 20-CV-05799-LHK  
 
ORDER TO PRODUCE THE 
ADMINISTRATIVE RECORD 

 

 

 

Plaintiffs National Urban League; League of Women Voters; Black Alliance for Just 

Immigration; Harris County, Texas; King County, Washington; City of Los Angeles, California; 

City of Salinas, California; City of San Jose, California; Rodney Ellis; Adrian Garcia; National 

Association for the Advancement of Colored People; City of Chicago, Illinois; County of Los 

Angeles, California; Navajo Nation; and Gila River Indian Community (collectively, “Plaintiffs”) 

sue Defendants Commerce Secretary Wilbur L. Ross, Jr.; the U.S. Department of Commerce; the 

Director of the U.S. Census Bureau Steven Dillingham, and the U.S. Census Bureau (“Bureau”) 

(collectively, “Defendants”) for violations of the Enumeration Clause and Administrative 

Procedure Act (“APA”).  

Plaintiffs seek to preliminarily enjoin Defendants from implementing Defendants’ August 

3, 2020 Replan. The Replan shortens census data collection and processing timelines from the 

eight months set forth in the Defendants’ April 13, 2020 COVID-19 Plan to four months. Plaintiffs 

claim that the Replan’s shortened timelines will unlawfully harm the accuracy of crucial census 
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data.  

Before the Court are the parties’ submissions regarding production of the administrative 

record. Having considered the parties’ submissions; the parties’ oral arguments at the September 8, 

2020 case management conference; the relevant law; and the record in this case, the Court 

ORDERS the production of the administrative record.  

I. BACKGROUND 

A. Factual Background 

Before addressing the merits of the parties’ submissions, the Court briefly notes the factual 

context. Defendants acknowledge that the Bureau’s Census data collection and processing 

responsibilities are “a 15.6 billion dollar operation years in the making.” Defendants’ Opp. to 

Plaintiffs’ Motion for Stay or Preliminary Injunction at 1 (“PI Opp.”). The Bureau spent most of a 

decade preparing the original operational plan for the 2020 Census, which was called the Final 

Operational Plan and was issued in December 2018. Albert E. Fontenot, Jr., Associate Director for 

Decennial Census Programs at the U.S. Census Bureau, describes the extensive work over a period 

of many years that the Bureau performed to develop the Final Operational Plan, which the Bureau 

also called Version 4.0. For example, Fontenot discusses eight significant census tests the Bureau 

performed in 2013, 2014, 2015, 2016, and 2018 to improve their field operations. Fontenot Decl. ¶ 

71. Fontenot describes partnerships with stakeholders such as organizations and tribal and local 

governments. E.g., Fontenot Decl. ¶¶ 12, 28. The Final Operational Plan reflects the conclusions 

of subject-matter experts such as statisticians, demographers, geographers, and linguists. See, e.g., 

ECF No. 37-5 at 79, 144 (2020 Census Operational Plan—Version 4.0).  

The Final Operational Plan also set timeframes for three operations that especially affect 

the quality of the count: (1) self-responses to census questionnaires, (2) non-response follow-up 

(“NRFU”), and (3) post-data collection processing. First, the timeframe for self-responses refers to 

when people may respond to census questionnaires on their own. Second, NRFU refers to the 

process of “conduct[ing] in-person contact attempts at each and every housing unit that did not 

self-respond to the decennial census questionnaire.” Fontenot Decl. ¶ 48. “The NRFU Operation is 
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entirely about hard-to-count populations.” ECF No. 37-5 at 219. NRFU is thus “the most 

important census operation to ensuring a fair and accurate count.” Thompson Decl. ¶ 15. Lastly, 

post-collection data processing refers to the Bureau’s “procedures to summarize the individual and 

household data that [the Bureau] collect[s] into usable, high quality tabulated data products.” 

Fontenot Decl. ¶ 66. 

Under the Final Operational Plan issued in December 2018, self-responses spanned 20.5 

weeks from March 12 to July 31, 2020. NRFU spanned 11.5 weeks from May 13 to July 31, 2020. 

Data processing spanned 22 weeks from August 1 to December 31, 2020. These operational dates 

would culminate in the Secretary of Commerce reporting (1) by December 31, 2020, “the 

tabulation of total population by States” to the President for the purpose of Congressional 

apportionment; and (2) by April 31, 2021, the same tabulation of population to the states for the 

purpose of redistricting. 13 U.S.C. § 141(b).  

On March 18, 2020, however, the Bureau announced that it would suspend all field 

operations for two weeks because of the COVID-19 pandemic. See Press Release, U.S. Census 

Bureau, U.S. Census Bureau Director Steven Dillingham on Operational Updates (Mar. 18, 

2020), https://www.census.gov/newsroom/pressreleases/2020/operational-update.html. On March 

28, 2020, the Bureau announced another two-week suspension. Press Release, Census Bureau 

Update on 2020 Census Field Operations (Mar. 28, 2020), 

https://www.census.gov/newsroom/press-releases/2020/update-on-2020-census-field-

operations.html. The Bureau halted all hiring and training of hundreds of thousands of Census 

field staff known as “enumerators,” who implement NRFU by trying to contact people who do not 

respond to the Census questionnaire. Fontenot Decl. ¶ 49. The Bureau also experienced staffing 

shortages at its call centers and the contractor responsible for printing the six mail-in self-response 

forms. ECF No. 37-7 at 8 (GAO, COVID-19 Presents Delays and Risks to Census Count (June 

2020)). 

As a result, on April 13, 2020, the Bureau issued an adjustment to its Final Operational 

Plan to account for the impact of COVID-19 (the “COVID-19 Plan”). ECF No. 37-3 (April 13, 
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2020 statement of Secretary of Commerce Wilbur Ross and Census Bureau Director Steven 

Dillingham). The COVID-19 Plan extended the operational deadlines. 

Specifically, first, the COVID-19 Plan expanded the timeframe for self-responses from 

20.5 weeks to 33.5 weeks (March 12 to October 31, 2020) to account for the pandemic’s 

disruptions to Bureau operations and the public’s ability to respond to the census. For instance, the 

Bureau had to adapt to staffing shortages at call centers and the self-response printer. ECF No. 37-

7 at 8. The Bureau also had to cope with “delays to the Update Leave operation, in which [census] 

field staff hand-deliver questionnaires,” id. at 6, to “areas where the majority of the housing units 

do not have mail delivery . . . or the mail delivery information for the housing unit cannot be 

verified.” Fontenot Decl. ¶ 46. In sum, as of June 2020, “self-response rates var[ied] widely across 

states and counties,” with “markedly different operational environments and challenges” facing 

the Bureau “from one locale to another.” ECF No. 37-7 at 6 (citing self-response rates “below 3 

percent” in counties in Alaska, Texas, Utah, and South Dakota).  

Second, NRFU likewise expanded from 11.5 weeks (May 13 to July 31, 2020) to 12 weeks 

(August 11 to October 31, 2020). The pandemic disrupted NRFU in at least two ways. One, the 

pandemic made it harder to hire and retain enumerators to contact households. See, e.g., Gurmilan 

Decl. ¶ 13 (“Monterey County is still advertising for census enumerator job listings because 

traditional applicant groups like senior citizens have concerns about the risk of catching COVID-

19”). Two, “door-to-door visits for NRFU interviewing may be less effective” during a pandemic. 

ECF No. 37-7 at 18.  

Third, given the pandemic’s effects on “the quality of the data, especially for groups that 

are less likely to self-respond (often hard to count populations),” post-data collection quality 

control was deemed especially important. ECF No. 37-7 at 18. Data processing for Congressional 

apportionment thus expanded from 22 weeks (August 1 to December 31, 2020) to 26 weeks 

(November 1, 2020 to April 30, 2021). The processing was to include an independent review of 

the final address list, analysis by subject-matter experts, and the remediation of software errors. 

Fontenot Decl. ¶ 89. 
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Lastly, the press release announcing the COVID-19 Plan stated that “the Census Bureau is 

seeking statutory relief from Congress of 120 additional calendars days to deliver apportionment 

counts.” ECF No. 37-3 at 3. The COVID-19 Plan would thus “extend the window for field data 

collection and self-response to October 31, 2020, which will allow for apportionment counts to be 

delivered to the President by April 30, 2021, and redistricting data to be delivered to the states no 

later than July 31, 2021.” Id. 

Although these delays would result in the Bureau missing statutory deadlines, Bureau 

officials publicly stated that meeting the December 31, 2020 deadline would be impossible in any 

event. For instance, on May 26, 2020, the Bureau’s head of field operations, Tim Olson, stated 

that “[w]e have passed the point where we could even meet the current legislative requirement of 

December 31. We can’t do that anymore. We -- we passed that for quite a while now.” Nat’l Conf. 

of Am. Indians, 2020 Census Webinar: American Indian/Alaska Native at 1:17:30–1:18:30, 

YouTube (May 26, 2020), https://www.youtube.com/watch?v=F6IyJMtDDgY. Similarly, on July 

8, Associate Director Fontenot confirmed that the Bureau is “past the window of being able to get” 

accurate counts to the President by December 31, 2020. U.S. Census Bureau, Operational Press 

Briefing – 2020 Census Update at 20–21 (July 8, 2020), 

https://www.census.gov/content/dam/Census/newsroom/press-kits/2020/news-briefing-program-

transcript-july8.pdf. 

On July 21, 2020, President Donald J. Trump issued a memorandum declaring the United 

States’ policy to exclude unlawful immigrants from the congressional apportionment base.  

On July 31, 2020, the Bureau removed from its website the October 31, 2020 deadlines for 

self-responses and NRFU. Compare ECF No. 37-8 (July 30 Operational Adjustments Timeline), 

with ECF No. 37-9 (July 31 Operational Adjustments Timeline).  

On August 3, 2020, the Bureau issued a press release announcing the Replan. ECF No. 37-

1. In Fontenot’s declaration, Fontenot avers that the Secretary approved the Replan on the day it 

was announced. Fontenot Decl. ¶ 85. 

The Replan accelerated and compressed the Bureau’s data collection and processing 
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timeframes from eight months to four months. Specifically, self-response compressed from 33.5 

weeks to 29 weeks, with the deadline advancing from October 31 to September 30. Id. ¶ 100. 

NRFU compressed from 11.5 weeks to 7.5 weeks, with the deadline advancing from October 31 to 

September 30. Lastly, data processing was halved from 26 weeks to 13 weeks with the deadline 

advancing from April 30, 2021 to December 31, 2020.  

B. Procedural History 

On August 18, 2020, Plaintiffs filed suit to challenge the Replan’s advancement of the 

deadlines for self-responses, field operations to attempt to count NRFU, and data processing. To 

allow Plaintiffs to effectively challenge the Replan, including the September 30, 2020 end of field 

operations, the parties stipulated to a briefing schedule and hearing date of September 17, 2020 on 

Plaintiffs’ motion for stay and preliminary injunction (hereafter, “motion for preliminary 

injunction” or “Mot.”). ECF No. 35. Pursuant to that schedule, Plaintiffs filed a motion for a 

preliminary injunction on August 25, 2020 based on their claims under the Enumeration Clause 

and the APA. ECF No. 36.  

On August 26, 2020, the Court held a case management conference. At that conference, the 

Court asked Defendants whether there was an administrative record for the purposes of APA 

review. Defendants repeatedly denied the existence of an administrative record. E.g., ECF No. 65 

at 9:22–:24 (Q: “Is there an administrative record in this case?” A: “No, Your Honor. On behalf of 

the Defendants, no, there’s not.”), 10:17–:18 (“[A]t this point there is no administrative record.”). 

Rather, Defendants suggested that the only document that provided the contemporaneous reasons 

for the Replan was the Bureau’s August 3, 2020 press release. Id. at 20:6–:7 (“[A]t this point I’m 

not aware of any other documents, but I would propose that I check with my client . . . .”). Even 

so, the Court instructed Defendants that “[i]f there’s an administrative record, it should be 

produced. [The Court] will need it to make a decision in this case.” Id. at 10:13–:14.  

To assist the Court in determining by what date a ruling on Plaintiffs’ motion for 

preliminary injunction must be issued, Defendants agreed to file a statement by September 2, 2020 

as to when the winding down of field operations would begin relative to the September 30, 2020 
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deadline for ending data collection. Defendants filed the following statement: 
 
[T]he Census Bureau has already begun taking steps to conclude field operations. Those 

operations are scheduled to be wound-down throughout September by geographic regions 

based on response rates within those regions. As will be described in Defendants’ 

forthcoming filing on Friday, September 4, 2020, any order by the Court to extend field 

operations, regardless of whether those operations in a particular geographic location are 

scheduled to be wound-down by September 30 or by a date before then, could not be 

implemented at this point without significant costs and burdens to the Census Bureau. 

ECF No. 63. Based on Defendants’ statement, Plaintiffs moved on September 3, 2020 for a 

temporary restraining order to preserve the status quo for 12 days until the September 17, 2020 

preliminary injunction hearing. ECF No. 66. On September 4, 2020, Defendants opposed the 

motion, and the Court held a hearing on the motion.  

At the hearing on the motion for a temporary restraining order, Defendants reiterated their 

position that no administrative record existed, ECF No. 82 at 33:13–:15, but disclosed that there 

were documents contemporaneously explaining the Replan. Defendants stated:  
 
The Census Bureau generates documents as part of its analysis and as part of its decisions 

and as part of its deliberations. And there are documents that the Replan was not cooked up 

in a vacuum, it was part of the agency's ongoing deliberations. And so certainly there are 

going to be documents that reflect those documents. 

Id. at 33:2–:7. That said, Defendants said no administrative record technically existed because “the 

documents that fed into the operational plans and the operational decisions are internal documents 

that are subject to the deliberative process privilege.” Id. at 32:14–:16.  

Only a few minutes later, however, Defendants retracted their assertion of deliberative 

process privilege. Id. at 36:15–:17 (“[T]o be clear, we are not asserting the deliberative process 

privilege because there is no record and there’s nothing to consider.”). Defendants conceded that 

“[i]f there is final agency action that is reviewable and the APA applies, we would have an 

obligation to produce the administrative record.” Id. at 35:24–36:1. Defendants instead urged the 

Court to rely solely on a declaration that Defendants would file that night with Defendants’ 

opposition to the motion for preliminary injunction. E.g., id. at 16:21–:23 (“We will not be filing 

documents in addition to the declaration.”).  
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Later on September 4, 2020, Defendants filed their opposition to Plaintiffs’ motion for 

preliminary injunction. As Defendants stated at the TRO hearing, Defendants’ sole evidence 

against Plaintiffs’ motion for temporary restraining order and motion for preliminary injunction is 

the declaration of Albert E. Fontenot, Jr., Associate Director for Decennial Census Programs at the 

U.S. Census Bureau. 

On September 5, 2020, the Court granted a temporary restraining order until the September 

17, 2020 preliminary injunction hearing. On September 8, 2020, Defendants filed a notice 

regarding compliance with the TRO. ECF No. 86. 

 Also on September 8, 2020, the Court held another case management conference. At that 

conference, Defendants again stated that “there is no administrative record in this case because 

there is no APA action.” ECF No. __ (forthcoming) at 62:15–:16. Even so, Defendants confirmed 

their statements from the TRO hearing that the Replan is “indeed codified.” Id. at 21:7. The 

Replan simply was “not necessarily codified in one particular document.” Id. at 21:9–:10. 

Accordingly, Plaintiffs asked the Court to order Defendants to produce the administrative record. 

E.g., id. at 43:16–:17. The parties briefed the issue on September 8 and 9, 2020. See ECF Nos. 88–

89, 92.  

II. DISCUSSION 

The Court first addresses threshold issues raised by Defendants. However, the Court notes 

that the cases that require determinations of those threshold issues before production of the 

administrative record are distinguishable from the instant case. Thereafter, the Court explains why 

the administrative record must be produced. Given the September 17, 2020 hearing and the 

Census Bureau’s September 30, 2020 deadline for data collection, the analysis herein is 

necessarily brief. The Court will provide a more fulsome analysis in its ruling on Plaintiffs’ 

motion for preliminary injunction promptly after the September 17, 2020 hearing. Thus, the 

Court’s conclusions herein are provisional and may be subject to change after production of 

Defendants’ administrative record.  
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A. The Instant Case is Reviewable.  

Defendants argue that the instant case is unreviewable on four grounds: (1) the Replan 

presents a political question; (2) Plaintiffs lack standing; (3) the Replan is not final agency action, 

and (4) the Replan is committed to agency discretion by law. The Court addresses each ground in 

turn. 

1. The Replan does not present a political question.  

A “political question” is one which is “outside the courts’ competence and therefore 

beyond the courts’ jurisdiction.” Rucho v. Common Cause, 139 S. Ct. 2484, 2494 (2019). “Among 

the political question cases the Court has identified are those that lack ‘judicially discoverable and 

manageable standards for resolving [them].’” Id. at 2494 (quoting Baker v. Carr, 369 U.S. 186, 

217 (1962)).  

Defendants argue that whether the Replan violates the Administrative Procedure Act is a 

political question. Their argument is essentially the following syllogism. First, Congress has 

“virtually unlimited discretion in conducting the decennial ‘actual enumeration.’” Wisconsin, 517 

U.S. at 19. Second, Congress has used that discretion to set a statutory deadline of December 31, 

2020 for when the Secretary must report a “tabulation of total population” to the President. 13 

U.S.C. § 141(b). Third, Defendants replaced the COVID-19 Plan with the Replan in order to meet 

the statutory deadline. Therefore, the promulgation of the Replan is under Congress’ virtually 

unlimited discretion; there “is no evident standard” for review; and the Replan poses a political 

question. PI Opp. 6.  

The Court disagrees. Defendants’ syllogism breaks down at its third step and conclusion. 

To start, the whole reason why the Court and Plaintiffs need the administrative record is to 

identify the contemporaneous justifications for the Replan. Only then can those justifications be 

reviewed under the deferential standard that the APA provides. That deferential APA review, as 

discussed in Section C below, includes determining if the agency considered—and gave a 

contemporaneous explanation of—all relevant aspects of a problem before taking action. Here, 

Congress has set forth more than just the December 31, 2020 statutory deadline as a relevant 
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aspect of the census. The Census Act also “imposes ‘a duty to conduct a census that is accurate 

and that fairly accounts for the crucial representational rights that depend on the census and the 

apportionment.’” Dep't of Commerce v. New York, 139 S. Ct. 2551, 2569 (2019) (quoting 

Franklin, 505 U.S. at 819–820 (Stevens, J., concurring in part and concurring in judgment)) 

(discussing 2 U.S.C. § 2a). Similarly, the text, structure, and history of the Constitution evinces “a 

strong constitutional interest in accuracy.” Utah v. Evans, 536 U.S. 452, 479 (2002). 

Thus, in its decision on the census citizenship question last year, the Supreme Court 

rejected Defendants’ claim that there is “no meaningful standard against which to judge the 

agency’s exercise of discretion.” Dep't of Commerce v. New York, 139 S. Ct. at 2568 (quoting 

Weyerhaeuser Co. v. United States Fish and Wildlife Serv., 139 S. Ct. 361, 370 (2018)). The 

standard is provided by the Census Act, the Constitution, and APA. Accordingly, it is no surprise 

that the overwhelming weight of authority rejects applying the political question doctrine to 

census-related decisionmaking. See, e.g., U.S. Dep't of Commerce v. Montana, 503 U.S. 442, 458–

59 (1992) (holding that “political question doctrine presents no bar”); Franklin v. Massachusetts, 

505 U.S. 788, 801 n.2 (1992) (noting that the Court “recently rejected a similar argument” in 

Montana that “the courts have no subject-matter jurisdiction over this case because it involves a 

‘political question’”); Carey v. Klutznick, 637 F.2d 834, 838 (2d Cir. 1980) (per curiam) (rejecting 

the Census Bureau’s argument that “allegations as to mismanagement of the census made in the 

complaint involve a political question,” and holding the case reviewable under the Constitution 

and APA); New York v. United States Dep't of Commerce, 315 F. Supp. 3d 766, 791 (S.D.N.Y. 

2018) (rejecting political question doctrine in citizenship question litigation; and collecting cases); 

Young v. Klutznick, 497 F. Supp. 1318, 1326 (E.D. Mich. 1980) (rejecting political question 

doctrine), rev’d on other grounds, 652 F.2d 617 (6th Cir. 1981); City of Philadelphia v. Klutznick, 

503 F. Supp. 663, 674 (E.D. Pa. 1980) (same); Texas v. Mosbacher, 783 F. Supp. 308, 312 (S.D. 

Tex. 1992) (same); District of Columbia v. U.S. Dep't of Commerce, 789 F. Supp. 1179, 1185 

(D.D.C. 1992) (same); City of N.Y. v. U.S. Dep’t of Commerce, 739 F. Supp. 761, 764 (E.D.N.Y. 

1990) (same); U.S. House of Representatives v. U.S. Dep't of Commerce, 11 F. Supp. 2d 76, 95 
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(D.D.C. 1998) (three-judge court) (same; and stating “the court sees no reason to withdraw from 

litigation concerning the census”), aff'd, 525 U.S. 316 (1999); see also Utah v. Evans, 536 U.S. 

452 (2002) (engaging in review without noting any jurisdictional defect stemming from political 

question doctrine); Wisconsin v. City of N.Y., 517 U.S. 1 (1996) (same); Morales v. Daley, 116 F. 

Supp. 2d 801 (S.D. Tex. 2000) (same), aff'd sub nom. Morales v. Evans, 275 F.3d 45 (5th Cir. 

2001) (unpublished); Prieto v. Stans, 321 F. Supp. 420, 421 (N.D. Cal. 1970) (finding jurisdiction 

over a motion to preliminarily enjoin the census’s “mail-out, mail-back procedure” and 

“community education and follow-up procedures”). In sum, the political question doctrine does 

not bar the Court from ordering Defendants to produce the administrative record.  

2. Plaintiffs have standing to challenge the Replan.  

“To have standing, a plaintiff must ‘present an injury that is concrete, particularized, and 

actual or imminent; fairly traceable to the defendant’s challenged behavior; and likely to be 

redressed by a favorable ruling.’” Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2565 (2019). 

Plaintiffs here allege—and support with affidavits—the same injuries that the Supreme Court 

found supported standing in the citizenship question case: “[1] diminishment of political 

representation, [2] loss of federal funds, [3] degradation of census data, and [4] diversion of 

resources.” Id. at 2565 (agreeing that “at least some” plaintiffs had standing).  

First, Plaintiffs allege that “[t]he undercount resulting from the Rush Plan will likely result 

in an unfair apportionment that will cause local government Plaintiffs, individual Plaintiffs, and 

members of multiple organizational Plaintiffs, to lose their fair share of representation.” Mot. at 

29. For example, given the historically low census response rates in the City of Los Angeles and 

City of Salinas in California, and in Harris County, Texas, the Replan creates a substantial risk that 

their residents will not be counted, and a substantial risk of diminished political representation. 

See M. Garcia Decl. ¶¶ 8–15; Briggs Decl. ¶¶ 7, 15–17; Gurmilan Decl. ¶¶ 6, 8–14. Specifically, 

57% of the residents in the City of Los Angeles, which is home to roughly 4 million people, live in 

census block groups that are hard or very hard to count. M. Garcia Decl. ¶ 7. Similarly, the City of 

Salinas comprises 38.5% of Monterey County’s hard to count population, and the City’s response 
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rate is 9.5% below its response rate from the 2010 Census. Id. ¶ 6. The Replan’s shortened 

schedule for data collection imposes a substantial risk that the hard to count populations will be 

undercounted, and that therefore their political representation will be diminished. 

Second, local government Plaintiffs are recipients of multiple sources of federal funding 

that turn on census data. For example, King County, Washington and the City of Los Angeles 

receive Community Development Block Grants and other funds in the millions of dollars; and 

Seattle received over $108 million in Transit Formula Grants. Dively Decl. ¶ 7; Westall Decl. ¶¶ 

34–36. The Replan will likely diminish both localities’ funding because both localities have many 

hard to count persons who risk being undercounted because of the Replan’s shortened schedule for 

data collection. M. Garcia Decl. ¶¶ 7–8; Dively Decl. ¶ 5; Hillygus Decl. ¶¶ 12, 19, 39. As another 

example, “approximately $90,529,359 of the grants expended by Harris County in FY2019 

depended on accurate census data.” Wilden Decl. ¶ 5. In fact, as the Supreme Court found last 

year, undercounting even a subset of the hard to count population can result in the loss of federal 

funding. See Dep't of Commerce v. New York, 139 S. Ct. at 2565 (finding standing, in the context 

of state-wide undercounting, because “if noncitizen households are undercounted by as little as 2% 

. . . [states] will lose out on federal funds”).  

Third, the local government Plaintiffs allege that the Replan will degrade granular census 

data that they rely on to deploy services and allocate capital. For instance, King County, 

Washington uses census data to place public health clinics, plan transportation routes, and mitigate 

hazards. Dively Decl. ¶ 6. The City of Los Angeles uses “reliable, precise, and accurate population 

count data” to deploy the fire department, schedule trash-pickups, and acquire or improve park 

properties. Westall Decl. ¶ 32.  

Lastly, Plaintiffs will divert resources to mitigate the undercounting that will likely result 

from the Replan. For instance, the City of Salinas already promoted the October 31 deadline “on 

social media and in thousands of paper flyers.” Gurmilan Decl. ¶¶ 11–12. Thus, “some residents 

who received the City’s messaging will fail to respond before the R[eplan] deadline because the 

City has limited remaining resources to correct what is now misinformation.” Id. ¶ 12. Moreover, 
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the City “is still advertising for census enumerator job listings because traditional applicant groups 

like senior citizens have concerns about the risk of catching COVID-19. With fewer enumerators 

working, every extra day the City has to use the existing staff to support the count.” Id. ¶ 13.  

As more examples, Harris County “participated in over 150 events,” including “food 

distribution events,” during which it “announced the October 31, 2020 deadline for the 2020 

Census.” Briggs Decl. ¶ 12. “Harris County will be forced to expend additional resources to clear 

confusion about the last date for self-response during the Census, to ensure that people who have 

not responded are counted in time.” Id. ¶ 16. The Black Alliance for Just Immigration already 

“publicized the October 31 deadline for self-response during digital events between April and 

July” and is diverting resources to publicize the new September 30 deadline. Gyamfi Decl. ¶¶ 13–

14. The League of Women Voters “has already had to spend time and financial resources” 

developing and distributing public education materials on the Replan timeline. Stewart Decl. ¶ 12. 

The National Urban League has similarly had “to divert resources from other programs and 

projects” to “alleviate the confusion” about the change in deadlines. Green Decl. ¶ 15. Indeed, 

even now, the Census Bureau boasts of how its communications program was “more integrated 

than ever before” with Plaintiffs such as National Urban League. Fontenot Decl. ¶ 40. Mitigating 

those now-counterproductive education campaigns and a likely undercount will only be harder in 

the midst of a pandemic. E.g., M. Garcia Decl. ¶¶ 14–14; Gurmilan Decl. ¶¶ 11–14; Briggs Decl. 

¶¶ 11–12, 15–17.  

The above harms are “concrete, particularized, and actual or imminent.” Dep’t of 

Commerce v. New York, 139 S. Ct. at 2565 (quoting Davis, 554 U.S. at 733). They are also “fairly 

traceable to the defendant’s challenged behavior; and likely to be redressed by a favorable 

ruling.’” Id. (quoting Davis, 554 U.S. at 733). As the Supreme Court stressed last year, “Article III 

‘requires no more than de facto causality.’” Id. at 2566 (quoting Block v. Meese, 793 F.2d 1303, 

1309 (D.C. Cir. 1986) (Scalia, J.)). Here, Plaintiffs’ theory of standing rests “on the predictable 

effect of Government action on the decisions of third parties”—specifically, the predictable harms 

of accelerating census deadlines, without warning, after months of publicly operating under a plan 
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tailored to COVID-19. Id. Accordingly, enjoining the Replan’s last-minute change in deadlines 

would redress those harms. See, e.g., Dep’t of Commerce v. U.S. House of Representatives, 525 

U.S. 316, 328–34 (1999) (affirming injunction against the planned use of statistical sampling to 

prevent apportionment harms, among others); New York v. United States Dep’t of Commerce, 351 

F. Supp. 3d 502, 675 (S.D.N.Y.) (issuing injunction to prevent “the loss of political representation 

and the degradation of information”), aff’d in part, rev’d in part and remanded sub nom. Dep’t of 

Commerce v. New York, 139 S. Ct. 2551. 

3. The Replan constitutes final agency action.  

The Replan constitutes final agency action. “To maintain a cause of action under the APA, 

a plaintiff must challenge ‘agency action’ that is ‘final.’” Wild Fish Conservancy v. Jewell, 730 

F.3d 791, 800 (9th Cir. 2013) (citing Norton v. S. Utah Wilderness All., 542 U.S. 55, 61–62 

(2004)).  

Courts should take a “‘pragmatic’ approach” to finality. U.S. Army Corps of Engineers v. 

Hawkes Co., Inc., 136 S. Ct. 1807, 1815 (2016) (quoting Abbott Laboratories v. Gardner, 387 

U.S. 136, 149 (1967)). For an agency’s action to be final, two conditions must be met. First, the 

action “must mark the consummation of the agency’s decisionmaking process —it must not be of 

a merely tentative or interlocutory nature.” Bennett v. Spear, 520 U.S. 154, 177–78 (1997). 

Second, the action “must be one by which rights or obligations have been determined, or from 

which legal consequences will flow.” Id. Five years earlier, the Supreme Court found that the 

same two requirements applied in a census case. Franklin, 505 U.S. at 797 (the central question 

“is [1] whether the agency has completed its decisionmaking process, and [2] whether the result of 

that process is one that will directly affect the parties.”).   

The Replan meets both criteria. First, the Replan marks the consummation of the agency’s 

decisionmaking process. Id. An agency action marks the consummation of the agency’s 

decisionmaking process when the decision is “not subject to further agency review.” Sackett v. 

E.P.A., 566 U.S. 120, 127 (2012); see also Hawkes, 136 S. Ct. at 1813–14 (holding that an agency 

action was final because the determination was “typically not revisited”); Fairbanks North Star 
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Borough v. U.S. Army Corps of Engineers, 543 F.3d 586, 593 (9th Cir. 2008) (holding that an 

agency’s action was final where “[n]o further agency decisionmaking on the issue can be 

expected”). According to Fontenot’s declaration, the Secretary approved the Replan. Fontenot 

Decl. ¶ 85. No further agency decisionmaking will be conducted on the Replan. These facts 

support the conclusion that the agency has reached a definite position that the census will be 

conducted according to the schedule set forth in the Replan. Fairbanks, 543 F.3d at 593.  

Second, the Replan is a decision by which rights or obligations have been determined. The 

Replan determines the rights and obligations of the Census Bureau because it determines the dates 

on which the Census Bureau will end its data collection and processing. The Replan also 

determines the rights and obligations of people who seek to participate in the census by preventing 

them from participating in the census after September 30, 2020. See Sackett, 566 U.S. at 126 

(holding that an agency action determined rights and obligations of property owners where it 

“severely limit[ed] [the owners’] ability to obtain a permit . . . from [the agency]”); Alaska, Dep’t 

of Environmental Conservation v. E.P.A., 244 F.3d 748, 750 (9th Cir. 2001) (holding that an 

agency action determined rights and obligations where its effect was to halt construction at a mine 

facility). These people will be unable to participate despite the Census Bureau’s previous 

representations that they could participate until October 31, 2020. Because the Replan determines 

rights and obligations, the Replan constitutes final agency action.  

Disputing this conclusion, Defendants rely on the Supreme Court’s decision in Franklin v. 

Massachusetts, 505 U.S. 788 (1992). That case concerned the Secretary of Commerce’s 

transmission of the census report to the President. Franklin, 505 U.S. at 797–98. The data 

presented to the President was still subject to correction by the Secretary. Id. In addition, the 

President could instruct the Secretary to reform the census. Id. at 798. Accordingly, the report was 

a “moving [target]” or a “tentative recommendation,” rather than a “final and binding 

determination,” so it carried “no direct consequences for the reapportionment.” Id. Based on these 

characteristics, the Supreme Court held that the transmission of the census report was not final 

agency action. Id. at 798.  

Case 5:20-cv-05799-LHK   Document 96   Filed 09/10/20   Page 15 of 22Case 5:20-cv-05169-LHK-RRC-EMC   Document 62-6   Filed 09/21/20   Page 31 of 188



 

16 
Case No. 20-CV-05799-LHK    

ORDER TO PRODUCE THE ADMINISTRATIVE RECORD 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

U
n
it

ed
 S

ta
te

s 
D

is
tr

ic
t 

C
o
u
rt

 

N
o
rt

h
er

n
 D

is
tr

ic
t 

o
f 

C
al

if
o
rn

ia
 

Defendants argue that the Replan also does not constitute final agency action. However, 

Franklin underscores why the Replan constitutes final agency action. The Replan is not a tentative 

recommendation that will be revisited by the agency, or reviewed by a higher official. Rather, no 

further review of the Replan will be conducted. Moreover, the Replan does have direct 

consequences for the reapportionment. The Replan determines the date on which data collection 

will end, past which people can no longer participate in the census. Thus, the Replan constitutes 

final agency action.  

Defendants also argue that the Replan does not constitute agency action at all. Agency 

action includes “the whole or part of an agency rule, order, license, sanction, relief, or the 

equivalent or denial thereof, or failure to act.” 5 U.S.C. § 551(13). To satisfy this requirement, the 

matter must be a “circumscribed, discrete agency action[].” S. Utah Wilderness All., 542 U.S. at 

62–63. This requirement “precludes [a] broad programmatic attack” on an agency’s operations. Id. 

at 64.  

Defendants analogize this case to NAACP v. Bureau of the Census. 945 F.3d 183 (4th Cir. 

2019). In NAACP, the plaintiffs brought a challenge in 2018 to the census “methods and means,” 

which the Fourth Circuit repeatedly referred to as “design choices.” NAACP, 945 F.3d at 186. The 

plaintiffs’ complaint alleged insufficient numbers of enumerators, insufficient networks of area 

census offices, the insufficiency of the Bureau’s plan to rely on administrative records, and 

insufficient partnership program staffing. Id. at 190. Each of these factors was “expressly . . . tied 

to one another.” Id. at 191. As a result of these relationships, “‘[s]etting aside’ one or more of 

these ‘choices’ necessarily would impact the efficacy of the others, and inevitably would lead to 

court involvement in ‘hands-on’ management of the Census Bureau’s operations.” Id. (citing S. 

Utah Wilderness All., 542 U.S. at 66–67). The Fourth Circuit further held that the cancellation of a 

specific field test in 2016 did not give rise to legal consequences, rights or obligations. Id. In 

concluding that there was not final agency action, the Fourth Circuit emphasized that its holding 

was “based on the broad, sweeping nature of the allegations that the plaintiffs have elected to 

assert under the APA.” Id. at 192.  
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NAACP is inapposite. The instant case does not challenge the census “methods and means” 

or “design choices.” The instant case does not challenge multiple aspects of the census that are 

expressly tied to one another such that the Court must engage in “hands-on” management of the 

Census Bureau’s operations. The Replan itself concerns only one aspect of the Bureau’s 

operations—the census schedule. The Replan does give rise to legal consequences, rights, and 

obligations. In addition, the Replan was announced in a single press release. See ECF No. 37-1. 

These facts support the conclusion that the Replan is a circumscribed, discrete agency action.  

4. The Replan is not committed to agency discretion by law.  

The Replan is not committed to agency discretion. The APA creates a “strong presumption 

favoring judicial review of administrative action.” Weyerhaeuser, 139 S. Ct. at 370 (quoting Mach 

Mining, LLC v. EEOC, 575 U.S. 480, 489 (2015)). However, the APA precludes courts from 

reviewing actions that are committed to agency discretion by law. 5 U.S.C. § 701(a)(2). Courts 

have read this exception “quite narrowly, restricting it to ‘those rare circumstances where the 

relevant statute is drawn so that a court would have no meaningful standard against which to judge 

the agency’s exercise of discretion.’” Weyerhaeuser, 139 S. Ct. at 370 (quoting Lincoln v. Vigil, 

508 U.S. 182, 191 (1993)).  

The Replan does not fit into this narrow exception. In Department of Commerce v. New 

York, the Supreme Court explained that “[t]he taking of the census is not one of those areas 

traditionally committed to agency discretion,” acknowledging that “courts have entertained both 

constitutional and statutory challenges to census-related decisionmaking.” 139 S. Ct. at 2568. The 

Supreme Court explained that there were meaningful standards against which to judge the 

agency’s action, including the Census Act, which requires that the agency “conduct a census that 

is accurate and that fairly accounts for the crucial representational rights that depend on the census 

and the apportionment.” Id. at 2568–69 (citing Franklin, 505 U.S. at 819–20 (Stevens, J., 

concurring in part and concurring in judgment)). Therefore, there are meaningful standards against 

which to judge the Replan, and the Replan is not committed to agency discretion.  
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B. Although Defendants rely on cases holding that reviewability must be decided before 
production of the record, those cases are distinguishable.  

Defendants argue that the Court cannot order production of the administrative record 

before deciding whether the case is reviewable. For the reasons stated below, the Court disagrees. 

The cases cited by Defendants are readily distinguishable. Furthermore, several district courts 

have ordered production of the administrative record prior to deciding reviewability.  

Defendants rely on In re United States, a mandamus action stemming from challenges to 

the termination of the Deferred Action for Childhood Arrivals (DACA) program. 138 S. Ct. 443 

(2017). In that case, the Supreme Court reversed a district court order requiring the government to 

complete the administrative record and concluded that the district court should have first decided 

whether the case was reviewable. Id. at 445.  

However, In re United States is easily distinguishable from this case for at least three 

reasons. First, the government had already produced an administrative record. Id. at 444. 

Accordingly, In re United States addressed completion of the administrative record, and not 

whether an administrative record must be produced in the first instance. Id. As explained below, 

the government is always required to produce an administrative record for the purposes of APA 

review. Second, In re United States concerned the government’s assertions of the deliberative 

process privilege. Id. By contrast, in the instant case, the government initially asserted deliberative 

process privilege, but then immediately withdrew such assertion and has not asserted any other 

privilege. ECF No. 82 at 32:14–:16; 36:15–:17. Finally, In re United States concerned an overly 

broad district court order, which compelled the production of “all DACA-related materials 

considered by persons (anywhere in the government) who thereafter provided [the Secretary] with 

written advice or input . . . [or] verbal input” on the decision. In re United States, 138 S. Ct. at 

444. Such an overly broad order is not at issue here. In light of the Supreme Court’s instruction 

that In re United States be cabined to “the specific facts of [the] case,” we cannot apply its ruling 

here. Id. at 145.  

Defendants additionally rely on NAACP v. Bureau of the Census, --- F. Supp. 3d ---, 2020 

WL 1890531 (D. Md. Apr. 16, 2020). In that case, the Fourth Circuit resolved threshold issues 
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before an administrative record was produced and concluded that there was not final agency 

action. NAACP v. Bureau of the Census, 945 F.3d 183, 190 (4th Cir. 2019). However, NAACP is 

distinguishable from this case in at least two respects. First, in NAACP, the plaintiffs initially 

brought only an Enumeration Clause claim, not APA claims. Id. at 187–88. Second, in NAACP, 

the plaintiffs had access to information outside of the administrative record, including discovery 

that had already been ordered on the Enumeration Clause claim and a public record. See NAACP v. 

Bureau of the Census, 382 F. Supp. 3d 349, 356 (D. Md. 2019) (ordering discovery on the 

plaintiffs’ constitutional claims). In the instant case, Defendants have produced only a single 

declaration drafted for this litigation, which attempts to give contemporaneous reasons for the 

agency action.  

Moreover, while the Fourth Circuit ruled on reviewability before the production of the 

administrative record, other courts have demanded the production of the administrative record 

before deciding reviewability. See Ctr. for Popular Democracy Action v. Bureau of the Census, 

No. 1:19-cv-10917-AKH (S.D.N.Y. Jan. 9, 2020) (granting motion to expedite production of 

administrative record before deciding reviewability); see also Doe # 1 v. Trump, 423 F. Supp. 3d 

1040, 1046 (D. Ore. 2019) (holding that production of administrative record was appropriate 

because the court required the administrative record to determine whether the agency action is 

final); Friends of the River v. U.S. Army Corps of Engineers, 870 F. Supp. 2d 966, 976 (E.D. Cal. 

2012) (“Determining whether [the challenged actions] are final agency actions in the instant case 

requires a review of the full administrative record, because . . . ‘the question of jurisdiction is 

dependent on the resolution of factual issues going to the merits’ of [the] action.”). 

C. Defendants must produce the administrative record.  

Defendants’ position that they need not produce the administrative record must be 

evaluated in the context of the APA. Under the APA, “judicial review of agency action is limited 

to ‘the grounds that the agency invoked when it took the action.’” Dep’t of Homeland Security v. 

Regents of the Univ. of Ca., 140 S. Ct. 1891, 1907 (2020). The agency cannot provide new reasons 

after the action is taken because such reasons would be “post hoc rationalization[s]” that do not 
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represent the agency’s reasons for acting. Id. at 1908 (quoting Overton Park, Inc. v. Volpe, 401 

U.S. 402, 420 (1972)).  

To permit the Court to review the agency’s reasons for acting, the agency must produce an 

administrative record, which consists of “all documents and materials directly or indirectly 

considered by agency decision-makers” at the time of the decision. Thompson v. U.S. Dep’t of 

Labor, 885 F.2d 551, 555 (9th Cir. 1989). The Court must then use the administrative record to 

evaluate Plaintiffs’ APA claims. See Camp v. Pitts, 411 U.S. 138, 142 (1973) (explaining that 

“[t]he focal point for judicial review [of APA claims] should be the administrative record”), 

abrogated on other grounds by Califano v. Sanders, 430 U.S. 99 (1977); Overton Park, 401 U.S. 

at 420 (holding that “[APA] review is to be based on the full administrative record that was before 

the Secretary at the time he made his decision”).  

Defendants argue that this Court should instead decide the APA claims based on 

Fontenot’s declaration. However, this Court cannot engage in APA review based on “[a] new 

record made initially in the reviewing court,” especially a declaration drafted for litigation, 

because the declaration would be an impermissible post hoc rationalization that does not reveal the 

agency’s reasons for acting at the time of the action. Camp, 411 U.S. at 142. Accordingly, the 

Supreme Court has held that a district court erred in relying on litigation affidavits, which were 

impermissible “post hoc rationalizations.” Overton Park, 401 U.S. at 419; see also Cmty. for 

Creative Non-Violence v. Lujan, 908 F.2d 992, 998 (D.C. Cir. 1990) (R. Ginsburg, Thomas, 

Sentelle, JJ.) (concluding that relying on litigation affidavits is “manifestly inappropriate”). In 

Overton Park, the Supreme Court remanded in order for the district court to conduct its review 

based on the administrative record. Overton Park, 401 U.S. at 419–20; see also Am. Bioscience, 

Inc. v. Thompson, 243 F.3d 579, 580 (D.C. Cir. 2001) (vacating and remanding because the 

district court should have required the FDA to file the administrative record and the circuit court 

could not “tell on what basis the Food and Drug Administration took the agency action the 

plaintiff seeks to enjoin”). In accordance with this case law, the Court must require the agency to 

file an administrative record on which it can review Plaintiffs’ APA claims.  
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If the agency claims that some parts of the administrative record are privileged, the 

Defendants shall produce a privilege log according to the same production deadlines. See Ctr. for 

Food Safety v. Vilsack, No. 15-cv-01590, 2017 WL 1709318, at *5 (N.D. Cal. May 3, 2017) 

(requiring the production of a privilege log when the agency asserted privilege); Inst. For 

Fisheries Res. v. Burwell, No. 16-cv-01574-VC, 2017 WL 89003, at *1 (N.D. Cal. Jan. 10, 2017) 

(same).  

III. CONCLUSION 

For the foregoing reasons, the Court orders Defendants to produce an administrative 

record. For the purposes of the immediate production of the administrative record for the 

preliminary injunction motion, the administrative record shall be limited by subject matter, date 

range, and custodians in the following ways: 

By September 13, 2020, Defendants Bureau Director Steven Dillingham and Secretary of 

Commerce Wilbur Ross and all of their direct reports/subordinates shall file the following, and a 

privilege log for any privileged documents: All documents comprising the Replan and its various 

components for conducting the 2020 Census in a shortened time period, including guidance, 

directives, and communications regarding same. The date range of the documents is April 13, 

2020 to August 3, 2020. These custodians can limit their review to documents and materials 

directly or indirectly considered during these four months.  

By September 16, 2020, Associate Director Fontenot, his subordinates, and the individuals 

engaged with Fontenot to consider and prepare the Replan shall file the following, and a privilege 

log for any privileged documents: All documents and materials directly or indirectly considered 

when making the decision to replace the COVID-19 Plan with the Replan. The date range of the 

documents is April 13, 2020 to August 3, 2020. These custodians can limit their review to 

documents and materials directly or indirectly considered during these four months.  

Plaintiffs’ reply in support of their motion for preliminary injunction shall be filed on 

September 15, 2020. 

The administrative record cannot be artificially constrained in time. If the Replan was 
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informed by the Bureau’s prior planning, then such documents must be included. Thus, the Court 

will consult with the parties on a schedule for the production of the complete administrative record 

after the Court’s ruling on Plaintiffs’ motion for preliminary injunction.  

IT IS SO ORDERED. 

 

Dated: September 10, 2020 

______________________________________ 

LUCY H. KOH 
United States District Judge 
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          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x 
 
STATE OF NEW YORK, et al., 

 
               Plaintiffs,     
 
           v.                       20 CV 5770 (RCW)(PWH)(JMF) 
 
DONALD J. TRUMP, in his 
official capacity as President 

of the United States, et al., 
 
               Defendants. 
 
------------------------------x 
                                        New York, N.Y.       
                                        September 3, 2020 

                                        10:00 a.m. 
 
Before: 
 

HON. RICHARD C. WESLEY, 
                                        Circuit Judge 
 

HON. PETER W. HALL, 
                                        Circuit Judge 
 

HON. JESSE M. FURMAN, 
                                        District Judge 
 
 

 
APPEARANCES (Telephonic) 

 
OFFICE OF THE NEW YORK STATE ATTORNEY GENERAL 
     Attorneys for Governmental Plaintiffs 
BY:  JUDITH VALE  
 
AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
     Attorneys for NGO Plaintiffs 
BY:  DALE HO 
 
U.S. DEPARTMENT OF JUSTICE 
OFFICE OF SOLICITOR GENERAL 

     Attorneys for Defendants  
BY:  SOPAN JOSHI 
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(Via telephone) 

JUDGE FURMAN:  Good morning and welcome.  Since the

panel is now here, we can get started.

Let me go over a few ground rules before we take 

appearances.  First, this is Judge Furman.  Let me ask that if 

you're not speaking that you mute your line, although remember 

to unmute yourself if you want to say anything, and I will do 

the same when I'm not speaking. 

I will also try to model this, but I would ask that

anytime anyone says anything, please begin by saying your name,

just so that the court reporter and the Court know who is

speaking and that is clear.  There shouldn't be any chimes

during our call.  In theory, everybody who is on the speaking

line should already be here, but if you hear a chime and you're

speaking, just pause for a moment so that I can take stock of

who has either joined or left, as the case may be, and make

sure that everybody is still with us.

A reminder to everyone, whether you're on the

listen-only line or the speaking line, that you are prohibited

from recording this conference, and a reminder, of course, that

it is a public conference as it would be if it were being held

in open court.

With that, I will take appearances from counsel,

beginning with counsel for the plaintiffs.

Let me start with the governmental plaintiffs. 
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MS. VALE:  Yes, your Honor, this is Judith Vale for

the governmental plaintiffs.

JUDGE FURMAN:  Good morning, Ms. Vale.

And for the NGO plaintiffs? 

MR. HO:  Good morning, your Honors, Dale Ho for the

non-governmental plaintiffs.

JUDGE FURMAN:  Good morning to you.  

And finally for the defendants? 

MR. JOSHI:  Good morning, your Honor, Sopan Joshi for

the defendants.

JUDGE FURMAN:  Good morning to you and Mr. Ho as well.

All right.  With that, unless my colleagues have

anything they want to add by way of preliminaries, I think we

can get started.  As indicated in our order, basically each

side will have something in the neighborhood of 20 to 30

minutes.  I don't think that we need to set a strict time limit

per se, but hopefully we will continue along if it's helpful to

us.  

We'll begin with the plaintiffs since they filed the 

initial motion.  I think you can probably guess from some of 

our questions that you should focus in the first instance on 

the jurisdiction and justiciability issues of standing and 

ripeness.  Those are obviously threshold issues in any event, 

but if you want to begin by addressing those, I think that 

would be helpful.   
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Before you do that, let me check with Judges Wesley 

and Hall to see if there's anything that they want to say 

before I turn it over.   

Judge Hall? 

JUDGE HALL:  Nothing for me.  Thank you, Judge Furman.

JUDGE FURMAN:  And Judge Wesley?

JUDGE WESLEY:  No, I'm fine.  Thank you very much,

Judge Furman.

JUDGE FURMAN:  I don't know, Mr. Ho or Ms. Vale, which

of you intends to go in the first instance, but I will turn it

over to one of you.

MS. VALE:  Yes, your Honor, this is Judith Vale for

the governmental plaintiffs.  

If the Court is amenable, I would like to start with 

the justiciability issues for the apportionment harms, and 

particularly with ripeness.  And then I will turn it over to 

Mr. Ho for justiciability issues on the census count harms, 

including traceability and redressability, and then turn to 

merits with myself addressing constitutional apportionment 

claims.  And then I will turn it back to Mr. Ho for the 

statutory claims plus the Courts' questions about scope of 

relief, and we would also appreciate an opportunity for a short 

rebuttal on the summary judgment motion. 

JUDGE FURMAN:  All right.  You may proceed.

MS. VALE:  Thank you, your Honor.  This case is ripe
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because plaintiffs are substantially likely to be injured by

the categorical and blatantly unconstitutional exclusion of

undocumented immigrants from the apportionment base.  That

likely injury provides standing and constitutional ripeness,

and there is no prudential reason for the Court to wait to

decide the purely legal questions presented rather than

resolving them now and preventing the injury and disruption and

uncertainty that will otherwise hang over the apportionment of

seats in the House of Representatives and the plaintiffs'

redistricting processes.

The memorandum itself makes clear that at least some 

of the plaintiffs are substantially likely to lose House seats 

and Electoral College electors by the subtraction of 

undocumented immigrants from the apportionment base.  As the 

memo says, that is defendants' express intention, to have some 

states with many undocumented immigrants lose House seats.   

And the memo itself predicts that excluding 

undocumented immigrants will likely result in California losing 

at least one seat.  The same result is exceedingly likely in 

Texas.  Defendants' own predictions are enough for ripeness, 

but the undisputed declaration of Dr. Warshaw confirms that 

there is a 98 percent likelihood that Texas will lose a seat, a 

72 percent likelihood that California will lose a seat, and a 

70 percent likelihood the New Jersey will lose a seat.  

Defendants have provided no evidence to rebut that, so there is 
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no issue of disputed fact here about the substantial likelihood 

of injury.   

That's more than enough for ripeness, because 

substantial likelihood is enough, as the Supreme Court and this 

Court has made clear in cases like Department of Commerce and 

House of Representatives, the latter of which was decided on a 

summary judgment motion before the census or apportionment had 

happened.  Those cases make clear that a predicted future 

injury is enough as long as it's substantially likely.  You do 

not need a literal certainty, just enough to have a concrete 

rather than purely hypothetical stake in the matter. 

JUDGE FURMAN:  Let me stop you, Ms. Vale.  This is

Judge Furman.  

Number one, do you agree that those harms could be 

remedied after the President submits his report to Congress, as 

was the case for instance in Utah v. Evans; and number two, are 

you not ignoring the language in the Presidential Memorandum 

that directs the Secretary of Commerce to provide information 

only if it is, quote, unquote, "feasible?"  That is to say, we 

don't yet know whether and to what extent he will provide the 

information being requested. 

MS. VALE:  To take the first question first, your

Honor, while the plaintiffs think that it is at least possible

for the Court to provide relief after January, it's not certain

that defendants agree.  It seems like there will at least be a
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substantial question as to whether and how long it would take

defendants to fix the apportionment after the fact, given that

they are here arguing that no injunction can be issued against

the President at all.  Under their theory, it seems like the

case cannot be ripe until the President issues his report.  But

once he does so it is at least unclear how the Court will

provide effective relief without ordering the injunction that

defendants say is not possible.

But even assuming that it is possible, as we think, to 

get relief, that's not the standard for ripeness.  Even though 

it might be possible to get relief, there will still be 

hardship and disruption and uncertainty to plaintiffs and the 

public because plaintiffs' redistricting processes start right 

after the apportionment reports go out.  The data to the States 

starts to roll out in February.  By statute, all the data has 

to be out by March, and States can and do start at that point a 

long process that has many steps that will be disrupted if it 

turns out that everyone is working off an unconstitutional 

apportionment. 

And by "disruption," I mean for example that States

like New York and California have robust public participation

processes that are required that involve public meetings in

cities and counties all around the State, opportunities for the

public to send in maps based on the apportionment that has been

done.  In New York, the public needs to receive draft maps that
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the officials have done.  And this is all real work that takes

time and resources and is important for the legitimacy of the

process.

JUDGE WESLEY:  Ms. Vale, this is Judge Wesley.  But

that's not to say, having once participated in a redistricting

process in a former life of the legislature, it's necessarily

pleasant and often long and drawn out, but that's not to say

that because these things are difficult that they couldn't be

done if a court at some point in time ultimately said that the

numbers that the Secretary of Commerce propose or identifies to

send to the President would constitute ultra vires or

inappropriate data from which the President could then perform

his ministerial functions, would it?

What keeps us from waiting, from a prudential 

standpoint, waiting until the Secretary of Commerce comes up 

and says "Okay, Homeland Security tells me there are 1.5 

illegal aliens living in so and so," and then isn't it crystal 

clear to everybody what the nature of the dispute is and 

whether that number could or could not be used by the 

President? 

MS. VALE:  Yes, your Honor, this is Judith Vale.  I

agree that it might still be physically possible to redistrict

again and start the process again if it needs to be changed,

but there would be substantial hardship and disruption to the

process.  And when we're talking about ripeness, especially in
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an area like redistricting, which is critical for elections,

there's a strong principle in cases like Purcell that we should

resolve these disputes earlier rather than later before we

start getting even close to deadlines because so many

stakeholders, including officials and candidates and residents,

need more time rather than less, or at least benefit from more

time rather than less.

Turning to the issue --

JUDGE WESLEY:  Excuse me, this is Judge Wesley again.

Did the States identify any injuries to them from the census

undercount other than with regard to reapportionment?

MS. VALE:  Yes, your Honor.  The undermining of the

census count itself also harms the State, the undermining that

is happening right now because of the memorandum, because

States use the census data to do redistricting and for many

other things as well.

JUDGE WESLEY:  Wait a second.  Federal funds with

regard to clean waters, federal funds with regard to

transportation, highway/bridge repair, all kinds of local aid

that goes out from the State that is funneled through the State

is premised on census data, isn't it?

MS. VALE:  Many things are premised on census data,

correct.

JUDGE WESLEY:  I don't understand then why the census

count isn't a more immediate injury to you as opposed to the
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reapportionment.

MS. VALE:  I agree that the census count harm is more

immediate in time and quite serious because so many things flow

from the census count.  I will defer I think to my colleague

Mr. Ho on some of the issues about the census count harm, but I

certainly agree that that is also a very immediate and serious

injury that also provides both standing and ripeness, and that

needs to be resolved as soon as possible.

And I do want to touch on two other things.  Going to

Judge Furman's second question about defendants' speculation

that they might not be able to do what the President has

directed, the possibility that defendants might do a bad job at

doing what the President has commanded is not the type of

future contingency that can defeat ripeness.  The memorandum

says, quote, "It is the policy of the United States to exclude

from the apportionment base aliens who are not in a lawful

immigration status."  It is not a suggestion to do research

about this, it is a final policy and a directive from the

President, and defendants admit that they are doing everything

that they can to exclude all undocumented immigrants.  Dr.

Abowd's declaration says that the Census Bureau is working on

implementing this right now.  Director Dillingham testified to

the same in Congress.  This is what they want to do, they want

to exclude all undocumented immigrants, not a sliver.

Now it is always possible that the government, having
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made a final decision, may change course later if it turns out

that what they have finally decided to do turns out not to be

feasible.  That's always a possibility, and it does not

undermine ripeness.  And the courts have made that clear in

cases like Central Delta and this Court's decision in

Department of Commerce where OMB had to review the citizenship

question and could have rejected it, could have said we're not

doing this.  But that didn't undermine ripeness because

Secretary Ross had already made that decision.  That decision

was effected and was being implemented.  And the same thing is

true here.  Even if it's possible that defendants might abandon

it if it turns out that they can't do what they want to do, the

President has already decided that this is the final policy and

defendants are already implementing it.

JUDGE FURMAN:  Let me interject.  I would say, unless

my colleagues have additional questions on this round, I would

propose that we shift gears and let Mr. Ho address the census

harms.

Let me check with Judge Wesley, any further questions 

from you? 

JUDGE WESLEY:  I'm good, thank you.

JUDGE FURMAN:  Judge Hall?

JUDGE HALL:  Thanks, I'm fine.

JUDGE FURMAN:  So with the apologies to you, Ms. Vale,

let me turn to Mr. Ho and pick up with the second serious harm.  
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Go ahead, Mr. Ho. 

MR. HO:  May it please the Court, Dale Ho on behalf of

the non-governmental plaintiffs.  

The defendants' policy of excluding undocumented 

immigrants from the census is causing ongoing injury to the 

plaintiffs because it is deterring census responses now.  By 

undermining the Census Bureau's core outreach message that 

everyone counts in the census, that is degrading the quality of 

census data that's used for a wide variety of purposes, and 

it's causing our clients, in particular seven immigrant sites 

organizations, to divert resources to combat these negative 

effects, resources that could be rerouted to other 

organizational priorities.  These facts establish standing 

under the Supreme Court's decision in the citizenship question 

case last year where the Court held that injury due to 

government action that predictably reduces census responses is 

traceable back to the government and redressable via an 

injunction.  Not a single justice dissented on that point. 

And because these census count injuries are occurring

now, we seek immediate relief from this Court.  We believe that

summary judgment on standing is appropriate, as these injuries

are not genuinely disputed given the absence of contrary

evidence about the quality of the census count.  And for

purposes of appellate review, we would also request that this

Court further find that if preliminary fact finding is
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necessary on these threshold issues that the preponderance of

the evidence establishes standing on the basis of this census

count injury.

If I could go into a bit more detail, there's really

no genuine dispute that the Presidential Memo is suppressing

census responses now.  There are two reasons why it's doing

that.  The first is that it communicates directly that census

participation is a futile act for undocumented immigrants.  And

that sows confusion in the broader immigrant community and, as

I mentioned, undermines not only the Census Bureau's core

outreach message but the outreach work of non-governmental

organizations like the plaintiffs on whom the Census Bureau

relies to ensure an accurate count.  Second, it triggers

mistrust in immigrant communities by signaling that lawful

status is a component of census participation.  

Again, these two reasons that the Presidential Memo 

undermines census participation are essentially uncontradicted 

in the record.  The former Census Bureau Director John 

Thompson, who submitted two declarations on our behalf, 

Exhibits 57 and 66, explains these points in some detail, as 

well as declarations from our clients.  Those are at Exhibits 

14, 18, 26, 36, and 43.  And I think it's somewhat ironic that 

the government discounts their testimony kind of with a wave of 

a hand, given that as Judge Furman found in your Honor's trial 

decision last year, the Census Bureau itself relies on 
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organizations like the NGO plaintiffs to ensure a successful 

census. 

And it's not just our clients' testimony.  The notion

that excluding undocumented immigrants from the census will

harm the accuracy of the census is actually consistent with the

defendants' own longstanding position going back decades.  As

far back as 1989, Commerce Secretary Mosbacher wrote a letter

to Congress opposing an effort to exclude undocumented

immigrants from the census, noting that it would, quote,

"jeopardize the accuracy of the census."  We neglected to cite

that in our brief, but it is referenced in our amended

complaint with a hyperlink to the letter at paragraph 171.  And

just a few weeks ago, former Census Bureau Director Vincent

Barabba, who oversaw the 1980 census, testified before Congress

that immigrants will be, quote, "less likely to fill out the

census because of the Presidential Memo."  That's cited in

paragraph 173 of our amended complaint.

And the timing for this couldn't be worse.  The

enumeration period is set to end at the end of this month.  So

these injuries are occurring now, they're degrading the quality

of the census data now, and we need immediate relief from this

Court to avoid those injuries.

JUDGE FURMAN:  Mr. Ho, this is Judge Furman.  Let me

jump in and ask you to address the issues of traceability and

redressability, which obviously are independent requirements
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for standing.  The defendants argue that the harms that you're

describing are not traceable to the memorandum but rather the

misreporting about the memorandum.  That is, in essence, the

argument.

And number two, particularly to the extent that you're 

relying on the diversion of resources needed for the NGOs to 

convey the message that everybody does in fact count, et 

cetera, would a judicial ruling in your favor actually redress 

that harm, and would you actually need to spend more when your 

organizations have to divert even more resource to essentially 

make sure that everybody was aware of the Court's ruling and 

that everybody does count? 

MR. HO:  Thank you for those questions, Judge Furman.

With respect to the question of traceability, the Supreme Court

explained in Lujan that traceability simply requires a causal

connection between the government's challenged action and the

injury that the plaintiffs are asserting.  And as the Supreme

Court held in the citizenship question case last year, the

predictable effect of government action on the decisions of

third parties is traceable back to the government.  There was a

citizenship question which predicably reduced census

participation.  Here it's the decision to exclude undocumented

immigrants.  Again, that's a predictable outcome of the

government taking an official position that census

participation for undocumented immigrants is a futile act
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because the core purpose of the census, the apportionment of

political representation, the participation of undocumented

immigrants will ultimately be irrelevant to that core

constitutional function of the census.  It not only

communicates futility to them, it creates confusion in the

broader community about whether or not census participation is

actually required for everyone, because the Census Bureau's

core message has been everyone counts in the census

unequivocally, categorially, and now there's a lot of

widespread confusion about that.

I don't think that's because of media misreporting, 

but even if this Court were to determine that there were other 

factors that were contributing to the effect of the 

Presidential Memo on census responses, that wouldn't destroy 

traceability.  As your Honor put it in your trial decision, 

even in a dry season it is fair to trace the fire to arsonist.  

The Presidential Memo is undoubtedly the cause of the reduction 

in census participation that our clients testified about in 

their declarations, and that's supported by not just the former 

Census Director John Thompson's declaration, but also the 

declaration of political scientist Matt Barreto, on whom we 

relied at trial last year. 

If I could turn to your second question, these

injuries are also redressable here.  In order for a plaintiff

to establish redressability the Supreme Court explained in
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Larson v. Valente that the relief requested will remedy, quote,

"an injury to the plaintiff, not every injury to the

plaintiff."

And two basic facts establish redressability here.  

First, as Former Bureau Director Thompson testified, enjoining 

the Presidential Memo would mitigate its damage and, quote, 

"improve the effectiveness of census outreach efforts."  That's 

in his supplemental declaration at Exhibit 66.  And then the 

supplemental declarations of three of our clients, Exhibits 62 

through 64, all indicate that if their outreach were made more 

effective because of an injunction against the Presidential 

Memo, that would free up significant time and resources that 

could then be rerouted to their pre-existing organizational 

priorities, such as Covid relief. 

Now these facts, they're not genuinely disputed by the

defendants.  There isn't any evidence that the defendants have

put in, for example, that the Presidential Memo is having no

effect on census outreach efforts.  And I think that's telling.

The Census Bureau represents I think repeatedly throughout

litigation that the decennial census is the largest peacetime

mobilization of federal personnel that the country engages in.

There are census takers all throughout the country right now

and field operation supervisors out there.  And it's I think

telling that not a single one of them has submitted a

declaration saying that the Presidential Memo hasn't affected
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their work in any way.  The only thing we have is a declaration

from Mr. Lamas who says that the Census Bureau isn't changing

its operation in any way in response to the Presidential Memo.

But I think that only shows precisely why what the Census

Bureau is doing right now is inadequate to mitigate the damage

of the Presidential Memo because they're not doing anything to

account for the deterrent effect that the memo is having.

JUDGE HALL:  Mr. Ho, this is Judge Hall.  Could you

address, for me at least, why the burden that the NGOs have

taken on with respect to the census, which are causing them now

as a result of the memorandum as alleged and supported by data,

causing them to do more work, why that isn't a self-imposed

burden?

MR. HO:  Thank you, Judge Hall.

JUDGE HALL:  Why they couldn't just shift their

resources anyway to deal with Covid cases and those sorts of

things.

JUDGE FURMAN:  Mr. Ho, hold on one second.  This is

Judge Furman, and let me just add to that the following

question, which is:  Could we rely solely on the diversion of

resources, a Havens Realty theory of standing, if you will, in

the wake of Clapper, or does Clapper not stand for the

proposition that the expenditure of resources is a

self-inflicted harm unless it is intended to prevent a harm

that would itself constitute Article III injury?
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MR. HO:  Thank you, Judges Hall and Furman.  If I

could start by addressing Judge Hall's question, the notion

that the diversion of resources to account for the deterrent

effect of the government's action on census responses, the

notion that that is a form of self-inflicted injury.  I think

the Supreme Court's decision in the citizenship question

litigation last year forecloses that particular argument.

Advocacy on behalf of immigrants and immigrant communities is a

central core aspect of our clients' missions.  That work has

been made harder by virtue of the government's action.  And

under Havens Realty, the diversion of resources from other

organizational priorities in order to account for the negative

effects of government action, that's cognizable injury and it's

not deemed self-inflicted.

In response to your question, Judge Furman, about

whether or not Clapper changes the equation there, I don't

think it does.  Clapper did not overrule Havens Realty sub

silentio.  I think what Clapper is best understood as stating

is that resource diversion is not a cognizable injury where

it's in response to a speculated or assumed harm.  In Clapper,

the plaintiffs didn't know whether or not they were actually

being surveilled by the government, they simply assumed that

they were and diverted resources to try to account for that.

Here, by contrast, there isn't any speculation about 

the need for resource diversion, and there are two reasons why 
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that's the case.  The first is that the deterrent effect on 

census responses is happening now.  It's being observed now in 

the communities where census outreach is happening.  It's not 

something that is speculated or assumed.  And second, the 

government's policy is not speculated or assumed, it's 

unequivocal and categorical that the policy of the United 

States is to exclude from the apportionment base aliens who are 

quote, "not in lawful status under the INA," and it's being 

implemented now, as the government's own submissions indicated. 

And I think in response to the third bullet point from

the Court's order as to whether or not the underlying harm for

which the plaintiffs are diverting resources, whether or not

that underlying harm itself must be sufficiently imminent and

impending to satisfy Article III requirements, I don't think it

does, because as Judge Furman noted in your Honor's trial

decision last year, it would be illogical to recognize that

organizations may be injured and have cognizable standing by

virtue of expenditures, but only in cases where that would be

superfluous because they're also suffering a separate

underlying injury which itself satisfies Article III

requirements.

Organizational plaintiffs asserting Havens Realty

standing have never been required to do that.  The plaintiffs

in Havens Realty itself did not suffer an underlying cognizable

injury for which they diverted resources.  That case I believe,
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as I'm sure the Court recalls, was a case about housing

discrimination.  The plaintiffs themselves did not suffer from

housing discrimination but they were first forced to divert

resources in order to respond to a pattern of housing

discrimination in their community.  And the Supreme Court held

and has not since departed from the holding that that kind of

resource version is cognizable, it's traceable to challenged

conduct, and it's redressable by an injunction blocking that

conduct.

JUDGE WESLEY:  Mr. Ho, this is Judge Wesley.  In light

of your answer there, where do we look and what assurances do

the NGO plaintiffs make with regard to the fact that an

injunction would somehow remedy the situation and thwart the

undercount in any significant way?  And how significant need it

be for it to meet the test of redressability?

MR. HO:  Well, I don't think there's a bright line

that the Court can point to below which a certain percentage of

the injury would somehow defeat standing.  I would just look to

Supreme Court's language in Larson v. Valente that as long as

an injury to the plaintiff is remedied, that establishes

redressability.  We don't have to redress every injury to the

plaintiff.  In Larson the plaintiffs were religious

organizations who challenged one of several requirements to

obtain a religious organization exemption from certain

governmental reporting requirements.  The defendants argued
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look, if the court enjoins one of these requirements, the

plaintiffs will still have to satisfy all of the other ones.

There's no guarantee they will be able to do that, they may end

up in the same place as a practical matter even after relief is

ordered.  And the Supreme Court held:  Look, that doesn't

defeat redressability.  Their job is now easier, and they may

not ultimately obtain the religious organization exemption, but

it will be easier for them to do so and that is meaningful

relief.

And I think the same holds true here.  We have 

uncontroverted testimony from a former director of the Census 

Bureau who says census outreach will be made easier if this 

Court issues declaration that it is unlawful under federal law 

to exclude undocumented immigrants from the census count.  And 

we have three declarations, the supplemental declarations that 

I mentioned earlier at Exhibit 62 through 64 from three of our 

clients, FIEL in Texas, Make The Road in New York, and ARI in 

Southern California, all of them stating that if their census 

outreach efforts could be more effective in the remaining 

non-response follow-up period that would not only help them 

advance their organizational missions but it would free up a 

significant amount of staff time and resources which they could 

then reroute to their existing programmatic work. 

JUDGE FURMAN:  Thank you, Mr. Ho.  Unless my

colleagues have any other questions, I propose that we move on
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to next area, which I think is the merits.  

But let me check, Judge Wesley, anything from you? 

JUDGE WESLEY:  No, thank you very much.

JUDGE FURMAN:  Judge Hall?

JUDGE HALL:  Thank you, I'm fine.

JUDGE FURMAN:  All right.  So I think Ms. Vale had

said that she was going to address the constitutional issues,

if I remember correctly.

MS. VALE:  Yes, Judge Furman, I will.  If I could add

just one new thing on the census count harm that I just want to

stress, which is that it is not just diversion of resources

that is a harm from the census count harm, but also, as Judge

Wesley was suggesting, much funding for many, many programs

with federal funding comes from the census count, and that

flows through the states and then to the counties who are

plaintiffs here.  And the census data is also used for

redistricting.  So there are severe harms that do come from the

census count in addition to diversion of resources, and that

injury is shown through the detailed declaration that

defendants have not even tried to capture.

JUDGE FURMAN:  This is Judge Furman.  Let me ask you a

question on the merits, sort of threshold question, which is

that both sides have focused on the constitutional claims and

arguments, but shouldn't we first look at the statute?  And if

we can decide the case on statutory grounds without needing to
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reach constitutional issues, shouldn't we do that?  

And to the extent there is any doubt about how to 

construe the statute, should the doctrine of constitutional 

avoidance not play some role? 

MS. VALE:  Yes, your Honor, this is Judith Vale.

Certainly if the Court thinks that excluding all undocumented

immigrants -- I might agree that it does, that that is another

basis to invalidate this memorandum, but we don't think that

the principle of constitutional avoidance holds that much sway

here for a couple of reasons.  One is, as mentioned before,

because we are talking about something as important as

redistricting that affects elections, there is also a strong

legal principle that those decisions should be decided early

and that we shouldn't wait or hesitate to resolve issues that

affect something like elections.  And I think that principle

sort of counteracts constitutional avoidance here.  

And we don't think this is a difficult constitutional 

question.  We think that the categorical exclusion of 

undocumented immigrants who undisputedly live here blatantly 

violates the Constitution and the Census Act.  As this Court 

said in Department of Commerce, the Constitution requires the 

apportionment base to include every single person residing 

here, whether living here with legal status or without.  And 

that command in the Constitution is crystal clear from the 

terms of the 14th Amendment which requires the inclusion of the 
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whole person of numbers in each state, and more than 200 years 

of history, practice, judicial precedent, including the Evans 

decision and defendants' own representations in past 

litigation.   

Defendants simply have no authority, no discretion to 

subtract millions of undocumented immigrants even though they 

have every indicia of usually residing here.  They in fact do 

live here most of the time.  They have done so for a long time.  

For example, DHS estimated that in 2015 9.6 million 

undocumented immigrants have lived in the United States for 

more than ten years.  Millions of these undocumented immigrants 

intend to keep living here, and in fact will keep living here, 

even if defendants wish that it were otherwise. 

And defendants themselves are going to make the

essentially factual finding under the residence rule that

millions of undocumented immigrants do usually reside here, and

they are going to count them in the actual enumeration because

they usually reside here.  And the memorandum is directing

defendants to simply ignore all of that, simply disregard that

millions of undocumented immigrants usually reside here, ignore

that, even though it is the lodestar of the 14th Amendment and

apportionment, and subtract them based solely on their

undocumented status.  And that is just blatantly --

JUDGE FURMAN:  Let me interrupt, this is Judge Furman.

Could you address the defendants' argument that you are
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bringing a facial challenge, and as such that you have to

demonstrate that it is unlawful to exclude essentially all

categories of illegal aliens, including, for instance, illegal

aliens apprehended at the border who are being held in

detention pending removal?  Do you agree with that, and if you

don't, do you have authority that would support your

proposition on that front?

MS. VALE:  We don't agree with that characterization

of this case at all.  I think that characterization of this

sort of facial challenge is really getting this case precisely

backwards.  We are challenging the memorandum that exists, and

the memorandum that exists says that it is the policy to

exclude all undocumented immigrants based on their lack of

immigration status.  That is the action of the government that

is challenged here.

And so it is defendants that have to somehow justify 

that categorical exclusion of everyone, including undocumented 

immigrants who undisputedly live here.  The memorandum is not 

remotely targeted at folks who are physically crossing the 

border on census day or who are in a car being transported back 

over the border on census day.  That is just not what this case 

is about.  And those kinds of sort of fringe hypotheticals, I 

think it's no accident that what they're really talking about 

are folks who, when maybe there is a serious question as to 

whether they usually reside here, there could be a question as 
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to whether someone who arrives yesterday usually resides here.  

But those kinds of questions exist for folks who are 

undocumented, who are legal permanent residents, or who are 

citizens.  And this case is not about that, because even 

defendants agree they are going to decide that millions of 

undocumented immigrants do live here.  They usually reside here 

and they are going to count them and then they're going to 

exclude them anyway.   

So that is what this case is about, and these fringe 

examples I think are really a red herring and get this 

backwards.  What the memorandum is doing and declaring is 

directing the defendants to do what the framers forbid.  The 

framers were very purposeful in requiring apportionment be 

based on living here, on your usual residence, on your abode, 

and you cannot ignore that and exclude people based only on a 

legal status that doesn't have anything really to do with 

whether you usually reside here or not. 

And I would like to touch --

JUDGE FURMAN:  This is Judge Furman.  I was going to

check if Judge Hall or Judge Wesley have any questions, and

otherwise propose that we give Mr. Ho a little time to address

the statutory arguments.

JUDGE HALL:  Not me, I'm good.

JUDGE WESLEY:  No, that would be fine, thank you.

JUDGE FURMAN:  All right.  Mr. Ho, why don't you turn
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to the statutes then.

MR. HO:  Thank you, Judge Furman.  Dale Ho for the

non-governmental plaintiffs.  

13 USC 141 and 2 USC 2(a) set forth an interlocking 

statutory structure governing the census and congressional 

apportionment.  The defendants have violated this statutory 

scheme in two distinct respects.  First, the statutes require 

including the total population and the whole number of persons 

in the apportionment base.  That includes undocumented 

immigrants, and defendants' arguments to the contrary just 

torture the plain language of the statute.   

Second, the statutes require using the decennial 

census for apportionment, which in 2020 undisputedly includes 

undocumented immigrants.  That is, even if defendants were 

correct that ex ante they have some discretion to exclude 

certain populations of undocumented immigrants from the census, 

this particular census does not exclude undocumented 

immigrants, and defendants are under a ministerial duty to use 

the actual census for purposes of apportionment. 

If I could address that second argument for a moment,

the text of Section 141(b) clearly provides that the Commerce

Secretary in his report to the President must use, quote,

"total population for the apportionment," and that calculation

must be based on the decennial census.  Section 2(a) provides

that the President's report to Congress must similarly use the
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whole number of persons ascertained under the decennial census.

Now the legislative history to 1929 Census Act I think

makes very clear that once the census is complete there can

only be, quote, "one mathematical answer."  That's from the

Senate report.  So once the census is complete, the President

does not have discretion ex post to manipulate the census data

to his liking, add or subtract other kinds of data from the

census count and use different kinds of calculations to arrive

at a different apportionment number.  The statutory and

constitutional function of the enumeration is that it is used

for apportionment, and if the President could simply revise or

alter the census results and adjust them as he sees fit after

the census is complete, there's no real limit on what he can't

do, as I think Justice Thomas' separate opinion in Utah v.

Evans goes to some length to explain why granting the President

that kind of discretion would be problematic.

To Judge Furman's first question about I think

resolving this case empirically on statutory grounds, the Court

could certainly look at the statutory claims first.  We do

think, given the exigencies here and the likelihood of quick

appellate review if this Court were to rule quickly, that for

purposes of completeness of the record and to facilitate

appellate review the better course would be to resolve both

sets of claims, the statutory and constitutional ones.

JUDGE FURMAN:  All right.  Why don't we spend a few
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minutes on the remedies and then we'll hear from defendants,

unless either Judge Hall or Judge Wesley have a question on the

statute.

So Judge Wesley?

JUDGE WESLEY:  No, thank you.

JUDGE FURMAN:  Judge Hall?

JUDGE HALL:  Nothing here, thank you.

JUDGE FURMAN:  All right.  So I can't remember who was

planning to address the remedies questions, but let me start by

posing a question and whoever is addressing it can answer,

which is assuming that we agree with you on jurisdiction and

the merits and intend to grant some relief, do we need to

address the question of whether such relief would need to

extend to the President or would it not suffice to enter an

injunction barring the Secretary from sharing the information

with the President that he's directed to share in the memo?  

And then let me actually throw out a second question 

that you can address in the meantime.  Defendants argue in a 

footnote in their brief that such an injunction would violate 

the opinions clause of the Constitution.  Could you address 

that as well? 

MR. HO:  Thank you, Judge Furman.  In response to your

first question, we would agree that effective relief is

possible even without relief against the President, that this

Court could order an injunction which enjoins the other
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defendants in this case from taking any action in furtherance

of the Presidential Memo's policy of excluding undocumented

immigrants from the census.  That would provide us with

effective relief, but we do think that the better course would

be to order relief against the President.  Declaratory relief I

think, for example, is available under Second Circuit precedent

under the Knight Institute decision affirming declaratory

relief against the President.

And with respect to injunctive relief, I would just 

simply say that the defendants don't deny that if the 

President's duties here are in fact ministerial, then an 

injunction would be proper, and we think that the duty that the 

President has that we're asserting he's violated are in fact 

ministerial.  There is a constitutional requirement to include 

all people living in the United States.  The President has no 

discretion to depart from that.  And there's a statutory duty 

to use the census numbers for purposes of apportionment, which 

the Supreme Court in Franklin noted is a, quote, "admittedly 

ministerial task."  So we think that relief against the 

President is available, and we think it would be the better 

course to sort of ensure the finality of relief that's 

effective. 

To your second question, Judge Furman, I think this

case could be different if the President's Memo had simply

directed the Census Bureau to conduct a research assignment,
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tell us how many undocumented immigrants or non-citizens there

are in each state.  But that's not what has happened here.

What happened here is the President has declared an official

policy of the United States which is unequivocal and in direct

contravention of the Constitution and statutory requirements.

And in that circumstance, the work that the defendants,

including Congress and the Census Bureau are undertaking in

furtherance of that memo, are properly enjoined.  It could be a

different story with a different kind of directive from the

President, but that's just not the case that we're presented

with here.

JUDGE FURMAN:  All right.  Thank you.

Unless Judge Hall or Judge Wesley want to ask 

anything, I think we can switch to defendants.  Judge Wesley? 

JUDGE WESLEY:  Thank you very much.

JUDGE FURMAN:  Judge Hall?

JUDGE HALL:  Thank you.  We're ready to switch to

defendants.

JUDGE FURMAN:  All right.  So Mr. Joshi, if you want

to pick it up and start with the issues of standing and

ripeness, please.

MR. JOSHI:  Thank you, Judge Furman, and may it please

the Court.

The Court should dismiss this case at the outset 

because plaintiffs don't have standing for any of the injuries.  
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So let me just take them in order.  I think the apportionment 

injury is not imminent or even ripe for review because the 

memorandum asks the Secretary to transmit information and a 

second set of numbers, if you will, to the extent feasible and 

the maximum extent feasible.  And the Secretary has not yet 

determined what is feasible or presented any information 

breaking down what categories of aliens who don't have lawful 

status under the INA could be accounted for and excluded from 

the enumeration that would serve as the apportionment base. 

In fact, I think plaintiffs in their complaint, and I

am looking here at paragraph 175 to 179 of the NGO plaintiffs,

amended complaint 137 to 141 of the governmental plaintiffs --

JUDGE WESLEY:  Mr. Joshi, this is Judge Wesley.  Are

you shuffling papers?

MR. JOSHI:  No, I'm not.

JUDGE WESLEY:  Someone is shuffling papers.  If you

could stop.

JUDGE FURMAN:  Judge Furman here.  Just a reminder, if

you're not speaking -- and Mr. Joshi should be the only one

speaking at the moment -- place yourself on mute, please.

MR. JOSHI:  Thank you, this is Sopan Joshi again.

So I think plaintiffs in their complaint have actually

alleged that it will prove completely infeasible to count and

exclude such aliens, in which case the two sets of numbers the

Secretary will present will be the same and there will be no
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apportionment injury at all.  So in some ways --

JUDGE WESLEY:  Mr. Joshi, this is Judge Wesley.  I

don't know that that will deter the Secretary of Commerce.  It

may present a difference of opinion with regard to whether the

numbers are in any way reliable, but isn't the law issue a

little bit more distinct already?  What is indefinite about the

posited intent to exclude illegal aliens from the delivery of

numbers to the Congress?  It's the policy of this

administration.  What is indefinite about that?  What's so

indefinite about that?

MR. JOSHI:  So your Honor, I think what is

indefinite --

JUDGE WESLEY:  It sounds definite to me.

MR. JOSHI:  I'm sorry, I didn't catch that last part.

JUDGE WESLEY:  I said it sounds definite to me.

MR. JOSHI:  So the memorandum by its own terms and the

policy by its own terms is to exclude such aliens, quote, "to

the maximum extent feasible and consistent with the discretion

delegated to the executive branch."  So the memorandum

statement of policy is itself self-limiting, and it includes a

condition of feasibility that the Secretary needs to determine

first.

JUDGE WESLEY:  Let me ask you this:  Is it your view

that the Secretary could get a number from the Department of

Homeland Security as a number of people currently subject to
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orders of removal in which their appeals have been exhausted

from the Bureau of Immigration appeals and/or any petitions

before the circuits, and that number of people, those people

still remain in the United States, could the Secretary get that

number and then deliver it to the President?

MR. JOSHI:  So my understanding is yes, under the

Executive Order 13880.

JUDGE WESLEY:  And in your view, that would not

violate Section 2(a), is that your view?

MR. JOSHI:  So 2(a), we think the substantive standard

encompassed in 2(a) is identical to the constitutional

standard.

JUDGE WESLEY:  So your answer is no, it doesn't

violate it then, is that it?

MR. JOSHI:  If hypothetically that were what were done

then that may well be the case.  I think our point on

standing --

JUDGE WESLEY:  Stick with me on the question for a few

minutes, Mr. Joshi.  Is it your view that that would not

violate Section 2(a)?

MR. JOSHI:  Yes, that would be a proper exercise of

executive discretion to --

JUDGE WESLEY:  So let me ask you this:  Have you been

in touch with the Secretary of Commerce to determine to what

extent he has at the present time formulated methodologies with
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regard to counting and those other agencies that he's contacted

persistent to the President's directive?

MR. JOSHI:  The Secretary of Commerce has not yet

stated what he will or --

JUDGE WESLEY:  I didn't ask you that question.  I

asked if you have been in touch with him before this oral

argument to determine how far along that was such that you

could report to this Court how much more definite the Secretary

was with regard to his ability to fulfill the order of the

President?

MR. JOSHI:  So we have been in touch with the Commerce

Department but we have not received any definite information as

to what will or won't be feasible at this time.

JUDGE WESLEY:  You received no information -- you're

telling me right now as an officer of this Court you have

received no information with regard to any particular set of

figures that the Secretary proposes to deliver to the

President?

MR. JOSHI:  That is correct.  As I stand here today I

have not received that.

JUDGE WESLEY:  All right.  Thank you.

MR. JOSHI:  And I think, given that uncertainty, we

think the dispute right now isn't ripe because we dispute

plaintiffs' characterization of the memorandum as being --

JUDGE WESLEY:  Well, this is Judge Wesley again.  Did
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you receive an estimate as to when you might receive that

information?

MR. JOSHI:  No, I have not, your Honor.

JUDGE WESLEY:  Did you ask?  The issuance of the order

is the person who determines the definiteness of this,

according to your theory.  It's kind of easy to hide the ball,

isn't it?

MR. JOSHI:  Fair enough, your Honor, but I point out

the Supreme Court's decision --

JUDGE WESLEY:  The uncertainty can't be self-induced,

can it?

MR. JOSHI:  Well, it can, in this sense, and let me

explain, if I might:  The Supreme Court in Franklin made very

clear that the Secretary could deliver numbers for the very

first time at the deadline, December 31st, and the President

could turn around and say, "No, I disagree.  I have a policy

disagreement with whom you decided to count or not count in

this enumeration, go back and redo the numbers."

JUDGE WESLEY:  I will absolutely give you that,

Mr. Joshi.  In fact, quite frankly, I agree with you.  But what

about the census count itself, and what about the immediate

effect with regard to the diminution in the overall numbers and

the effect that that then has on agent localities, the types of

injuries that flow from that you yourself, your side doesn't

even contest?
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MR. JOSHI:  So I dispute that we don't contest it.  So

if we're moving to the census count injury, I think first and

foremost it is simply not traceable or redressable under

Clapper.  As even the citizenship question case last year and

even right now I think we all agree that that census count

injury would have to be traceable to the memoranda.  And so

it's incumbent on plaintiffs here to identify some subset of

people who would not have been chilled and were not chilled

from answering the census between April 1st and July 21st, then

became chilled on July 21st after the memorandum was issued,

and then will be unchilled in the next 27 days by an order of

this Court that the government would vigorously contest and

that would remain reviewable on appeal.

JUDGE HALL:  This is Judge Hall.  How many people have

to be unchilled in order for your hypothetical or your

discussion to bear fruit and provide standing?  One?  If the

plaintiff showed one person was, "Ah-hah, I read this and now I

will answer the census," is that enough?

MR. JOSHI:  It would have to to be non-speculative,

whatever the number is.

JUDGE HALL:  One seems to be pretty non-speculative.  

MR. JOSHI:  But you would then, I would assume, have

to identify it and provide a reason and make sure that that is

actually fairly traceable to the memoranda.  It can't just be

self-inflicted, as I think Clapper tells us.  And Clapper also
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tells us that governmental actions that don't directly, quote,

"regulate, constrain or compel any action" are simply not the

source, as a matter of law, as being the fairly traceable

source of an alleged injury.

JUDGE FURMAN:  This is Judge Furman.  Didn't you

effectively make and lose that argument in the citizenship

question litigation, that is to say, the theory of harm in the

citizenship question litigation was that people would not

respond to the census out of essentially fear that their

identities would become known to the government.  That was

based on a misunderstanding or a misimpression that census

responses and census data would be available to immigration

authorities or the like, that is to say it was premised on a

misunderstanding.  Yet both I and the Supreme Court found that

because there was a predictable effect on the third parties

that ultimately caused harm to the plaintiffs that that

sufficed for standing.  So why does that argument not hold

here?

MR. JOSHI:  For two reasons, Judge Furman.  First is

that I think in that case it was still the question was:  Is it

traceable to the citizenship question's inclusion on the form?

Here it's:  Is it traceable to the memoranda?  And the

difference between those two is that the census count injury

right now is happening in the middle of the census.  So you

would have to show someone who was not chilled from April 1st
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to July 21st and then became chilled, and then on

redressability would become unchilled in the next 27 days, even

though the order would still remain reviewable on appeal.

That's the difference.

JUDGE FURMAN:  Let me interrupt for a second.  The

President made the decision to wait until July 21st to issue

this memorandum.  If he had issued it on March 30, prior to

census technically beginning altogether, would you still be

making this argument, or is this argument essentially dependent

on the fact that the President, for whatever reason he may or

may not have had, waited until the census was near over?  And

indeed, the Census Bureau decided to shorten the period of the

census.  So in other words, can it be that the President's

decision to essentially truncate the amount of time that is

remaining with this memorandum in place, that that undermines

the ability of the plaintiffs to challenge this?

MR. JOSHI:  I will directly answer that question, but

let me just recite the premise a little bit.  Under Franklin he

could have done this in the ten days between December 31 and

January 10.  In fact, I would say it was laudable this was

announced in advance and allows the Secretary to do work in a

less expedited timeframe.  And Franklin makes clear that that's

a perfectly permissible way to go.

JUDGE FURMAN:  Mr. Joshi, that's not what he did, and

also had he done that, had he waited until October 1st when the
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census is technically over, there would have been no argument

that this could affect the ongoing census count itself.

Instead, he made the decision to issue this memorandum with

essentially only one month remaining, but time remaining

nonetheless.  So we're now confronted with declarations that

say this is having a demonstrable effect on the ongoing census

count.  You haven't countered those declarations.  You didn't

ask for a deposition of those witnesses.  Are we not required,

in essence, to rely on that, that it is having ongoing harm?

MR. JOSHI:  No, for two reasons.  One, to answer your

earlier question, I think we would be making the same

traceability argument in the sense that there's a meaningful

difference here between someone who looks at the citizenship

question and being asked to answer it, and then as a result

chooses not to answer the question and to throw away the form,

and someone who is looking at the census form and is concerned

about an entirely different document that deals with

post-processing of the census data.

But to your second question, in terms of the 

declarations, I do think we have evidence in the record.  

Dr. Abowd's declaration helps us in two ways:  Number one, on 

the summary judgment posture, if that's what you're considering 

right now, you have to take the facts in the light most 

favorable to us.  And two, Dr. Abowd's declaration makes clear 

that when the census citizenship question was actually put to 
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the test by the bureau, and plaintiffs' experts don't even 

address this study, it showed no statistically significant 

decrease in response rates.  So we think if you take that in 

the light most favorable to us a fortiori the memorandum, which 

is not even on the census, it's a completely separate statement 

of policy, will not result in a substantial decrease in 

non-response rate, which then shows that the census count 

injury won't occur and is not traceable to the memorandum. 

And of course I think as your Honor's questions

earlier on the diversion of resources under Clapper suggest, we

agree that you can't have a self-inflicted diversion of

resources injury if that diversion of resources are not

intended to counter something that is itself not a cognizable

injury.  And here, as the census count injury is not cognizable

because it's neither traceable nor redressable, so too the

diversion of resources falls with it.

JUDGE FURMAN:  This is Judge Furman.  Let me follow up

on that particular point.  Would that not render Havens Realty

essentially a dead letter or a null set?  That is to say, how

could one ever have organizational standing by virtue of the

diversion of resources in the absence of another form of injury

that would itself suffice for standing purposes?

MR. JOSHI:  I don't think so, your Honor, for a couple

of reasons.  One, it's not that you have to have suffered the

other injuries, it's that the other injury, had it
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materialized, would be cognizable, so hence the diversion.

You're not penalized for having prevented that.  And I think

that's the principle that Clapper was getting at.  It doesn't

undermine Havens because remember in Havens they had already

suffered the injury and then they were expending resources to

try to prevent the additional suffering of the injury,

including the informational injury in Havens.  So Havens is

perfectly consistent with Clapper, and both of those cases

together do not support a diversion theory here.

Now if I might move on to -- I think that addresses

the standing and the ripeness issue, so I will move on to the

merits unless there are further questions on it.

So on the merits we're considering, of course, both

plaintiffs' summary judgment motion and our motion to dismiss.

So at the threshold, which I think is proper to start with, we

believe all the claims against the President and all of the APA

claims should be dismissed under Franklin; the APA claims

because there's no final agency action yet and the President is

not an agency, and then the claims against the President I

suppose we can talk about later in the relief, but under

Mississippi v. Johnson and under Franklin there simply can't be

the sort of relief against the President in the conduct of his

official act.

JUDGE FURMAN:  Mr. Joshi, could I interrupt and ask

you:  Can you address the facial challenge question?  In your
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brief you argue that it's the plaintiffs' burden to demonstrate

that, in essence, any or every illegal alien who would not be

counted, that that would be unlawful.  Doesn't that get it

backwards, as Ms. Vale said?  Isn't the question whether

there's anyone under the President's memorandum who would be

excluded who it would be unlawful to exclude; and if there is,

then the memorandum is either in violation of the statute or

the Constitution?

MR. JOSHI:  With respect, I disagree, as you might

have expected.  The memorandum itself is self-limiting.  It

says to the maximum extent feasible and consistent with the

discretion delegated to the executive branch.  And so as I said

when we were discussing ripeness, plaintiffs' choice to

challenge it right now means they have to show that if the

Secretary were to find it feasible to exclude only those aliens

without lawful status who have been paroled while waiting for

their removal to be effectuated, if that's all he finds then

that would be the question before the Court, whether that is

consistent with the discretion delegated to the executive

branch.  By bringing the challenge now before we know what is

feasible and what the President has determined is within the

extent of his discretion, they are bringing a facial challenge,

and they have to show that there would be no set of such alien

whom the President could exercise its discretion to exclude

from the apportionment base if the Secretary were to find it
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feasible.

So it really is a facial challenge, and I think Texas

v. United States is most on point.  There Texas passed a

statute and what they wanted was to say:  Look, which way we

apply this statute, there would be no circumstances under which

it would affect voting, and therefore we don't need Section 5

preclearance for it.  And the Supreme Court said:  No, we're

not going to evaluate that right now, because I think the quote

was, "We don't have sufficient confidence in our powers of

imagination to affirm such a negative, and that the operation

of the statute is better grasped when viewed in light of a

particular application."  So too here, we need to first see the

application of this memorandum, we need to see what the

Secretary finds is feasible and then see exactly what the

President then excludes from the apportionment base.  And then

you will have an actual target, an actual application to

evaluate.  So I disagree.

JUDGE FURMAN:  On the merits -- this is Judge

Furman -- the Court has repeatedly looked to history in forming

its understanding of constitutional provisions and, for that

matter, statutory provisions.  Can you identify any historical

instance where the executive branch or the legislative branch

or the judicial branch, for that matter, had taken the position

that it would be lawful to exclude illegal immigrants from the

census count or the apportionment base?  
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And I would note I think the Department of Justice 

took the position that it would be unlawful in the 1980 FAIR 

litigation.  In the Ridge v. Verity litigation in 1989 there is 

a six-page fairly thorough letter from an assistant attorney 

general in the Department of Justice in 1988 commenting on a 

bill that would have excluded illegal aliens from the 

reapportionment count and explicitly took the position that 

would be unconstitutional.  There was a 1989 letter when the 

current Attorney General was the assistant Attorney General for 

the Office of Legal Counsel reaffirming that position.  There's 

an opinion of the Senate legal counsel in 1929, the year that 

Congress passed the sort of modern Census Act, stating that it 

would be unconstitutional.  Is there any instance, any support 

for the proposition that you are pressing here today in the 

historical record? 

MR. JOSHI:  We have not been able to identify any.

But in Franklin there was a nearly unbroken 180-year history of

not including service members in the count, and nevertheless

Secretary Mosbacher made a different determination.  And he did

so in the wake of at least nine bills that had been presented

in the 100th and 101st Congresses proposing to include such

service members, none of which made it very far.  And

nevertheless, he exercised his discretion to do so, and the

President agreed, and the Supreme Court upheld that decision.

In this case I think what we point to is the original 
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meaning of "inhabitants" and the legal concept of "usual 

residents" that the Supreme Court has explicated that we say 

could be read, and in fact is most fairly read to exclude 

aliens who don't have permission to stay and settle in the 

country, that's the definition of "inhabitant," or who don't 

have enduring ties because they could be removed at any time by 

the sovereign.   

On the other hand, I agree with you, plaintiffs' best 

argument is history, and that cuts the other way.  But I think 

in the end when you compare those two together what it really 

means is that the concept of persons in each state or 

inhabitants or usual residents or those with allegiance or 

enduring ties, all of these concepts are not particularly well 

defined and therefore leave a considerable amount of room to 

the executive to exercise his discretion. 

Now the fact is the executive did not exercise that

discretion in the way that the memorandum here is exercising

it, but that doesn't make the exercise unlawful.  There's no

laches on executive discretion or, for that matter,

congressional discretion over defenses.  Of course the

executive branch's nearly unlimited discretion -- to use the

phrase in Wisconsin -- over the census operation is by

delegation from Congress.  And Congress, of course, can take

back that delegation in whole or in part, temporarily or

permanently, at any time.  So if this memorandum -- if the
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President acts in accordance with this memorandum and delivers

the apportionment to Congress on January 10, they can

disapprove it.  They can pass a bill and they can exercise the

discretion that the Constitution grants them.

JUDGE FURMAN:  Mr. Joshi, this is Judge Furman.

Hasn't Congress already exercised that discretion in US Code

Section 2(a), that is, by directing the President to use the

whole number of persons in each state, quote, "as ascertained

under the decennial census of the population" to determine

apportionment?  And by definition isn't it the case that if the

President uses anything other than the number given to him

pursuant to the residence rule, that is, subtracting any

category of illegal immigrant from that number, isn't it by

definition not consistent with that statute?

MR. JOSHI:  No, for several reasons, and let me walk

through them, if I might.  First, the substantive standard in

2(a) simply echoes the constitutional text, and I think it

would be a mistake to read it as being anything different from

the constitutional text, as far as the substantive standard.

As far as like whom to count, I think, with respect,

that just begs the question here, because remember in Franklin

the Supreme Court was very clear that the enumeration, the

thing that is the enumeration used to calculate the

apportionment is not final until the President says it is.  And

so if you think about a case like Franklin, if the Secretary
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delivers the census result that counted all the people he

thinks should have been counted to the President, and the

President turns around and says, "No, I disagree" -- so let's

say Secretary Mosbacher in Franklin had submitted a census that

included the overseas service members -- as he did, in fact --

and then had President Bush turned and said, "You know what?  I

disagree with that policy.  I'm going with what we have done

for 180 years, with very few exceptions, I don't want to

include them at all," Secretary Mosbacher would have gone back

within those ten days, subtracted those service members, sent

the new results back to the President, and he would have used

that in the apportionment.  That's exactly what is happing

here.  So it begs the question to say you're taking the --

JUDGE WESLEY:  Mr. Joshi, there's a significant

difference though.  The Secretary had made the allocation

determination and had counted service members and decided where

they were to be counted under the census.  Here, the stated

policy is to draw a number outside of the census from data not

collected by the census itself and reduce the allocation as

determined by the census.  This is not the President

disagreeing with some data that is within the census, this is

the President reducing the census.  The census does not count

illegal aliens, does it?

When I filled out my questionnaire, it didn't ask me

if I was an illegal alien.
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MR. JOSHI:  No, I don't understand -- 

JUDGE WESLEY:  This is completely different.  This

isn't Franklin v. Massachusetts, and I wonder why we have to

wait.  The stated purpose is to draw a number outside of the

census and take it from the number that is produced by the

Secretary.  It's not a disagreement with what the Secretary

provides to the President and then an alteration by the

President.  He can do that, I agree with you, that's Franklin

v. Massachusetts, and it's not ripe until he makes that

decision.  This is the stated policy that illegal aliens are

not to be counted, and yet they are counted, and now the

President is trying to find a way to take them out of the

number, but not from the data collected by the Census

Department, correct?

MR. JOSHI:  No, I don't agree with that.

JUDGE WESLEY:  Where is he getting the data from?

Where's he getting the data from?  He's not getting it from

Census Bureau data, is he?

MR. JOSHI:  With respect, your Honor, the Census

Bureau maintains and gets administrative records that Congress

has directed that they do to the maximum extent possible.

JUDGE WESLEY:  Just answer my question, with respect,

please.  Is the Census Bureau maintaining records in the

allocation and enumeration of illegal aliens?

MR. JOSHI:  It is attempting to collect the
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information.

JUDGE WESLEY:  I didn't ask you that, I said:  Is it

maintaining records?  I'm not asking whether it's asking other

agencies.  Did it count illegal aliens as part of the census?

The answer is yes. 

MR. JOSHI:  So far, yeah.

JUDGE WESLEY:  Right.  Because they didn't ask anybody

if you were an illegal alien, did they?

MR. JOSHI:  Correct.

JUDGE WESLEY:  So now they're looking to figure out if

there's other data outside of the census to provide to the

President from which he could then deduce that there are

illegal aliens within the census count, is that correct?

MR. JOSHI:  That is correct.

JUDGE WESLEY:  And that is not Franklin v.

Massachusetts, is it?

MR. JOSHI:  I disagree there.

JUDGE WESLEY:  It is?  You disagree why?  Because in

Franklin v. Massachusetts the service members were counted, it

was the question of where they were to be allocated, wasn't it?

MR. JOSHI:  So two responses to that, your Honor, if I

might, and I hope I can clear up some misunderstandings here.

Number one, the decision and the discretion that we're talking

about here is always binary, include or exclude, and it can't

possibly be that the executive discretion works only one way
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like a ratchet.  The decision to include is just the same kind

of exercise of discretion as the decision to exclude.

JUDGE FURMAN:  Well, Mr. Joshi, let me --

MR. JOSHI:  Sorry, I just want to clarify something,

if I might.  I really apologize, but it's important.  

In Franklin there was not a census taken of those 

overseas service members.  There was going to be an attempt to 

do it and then DOD said in fact it wound up being infeasible, 

so they counted those service members both to include in the 

first place and then to allocate based on separate records 

outside the census.  So I disagree that it's anything unusual 

here, it is just like Franklin.  I just wanted to clear up that 

misunderstanding.   

I'm sorry, Judge Furman. 

JUDGE FURMAN:  Well, perhaps that answers the

question, but I wanted to tether it to language of Section 2

which requires the President to use the whole number of persons

as ascertained under the census.  Isn't the case if the whole

number is determined by taking the census number, that is the

number as ascertained under the census, and subtracting a

number based on something totally unrelated to the census, that

it is no longer using the whole number of persons as

ascertained under the census?

MR. JOSHI:  No, for the same reason I think I just

mentioned in Franklin.  If you're taking the census and then
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adding, based on administrative records overseas service

members, you've done the same thing.  Likewise, in Utah v.

Evans you're taking the numbers from the census and then you're

looking at gaps and then you're just imputing people into it

based on other administrative records and statistical formulas,

et cetera.

JUDGE FURMAN:  But Mr. Joshi, you've made two

arguments repeatedly in your briefs.  One is that the census

has never been conducted solely on the basis of questionnaires,

that the Census Bureau uses other things, administrative

records, imputation, et cetera, to produce the whole number of

persons.  So in essence that's what happened in Utah v. Evans

and that's what happened in Franklin.

The second argument that you've made is the 

President's memo has nothing to do with the census, that the 

census is being conducted as it was prior to July 21st, and 

that the Census Bureau will produce a whole number of persons 

as ascertained under the census pursuant to the residence rule 

and provide that information to the President.  Doesn't it 

follow a fortiori that if the Secretary provides another number 

that it is not a number that is ascertained under the census? 

MR. JOSHI:  No, it doesn't, with respect, and here's

why:  If this had proceeded as if under Franklin, let's say the

Secretary applies the residence criteria, delivers that number

to the President, the President turns and says, "I disagree, I
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want you to give me a new number, to the maximum extent

feasible and consistent with the discretion delegated to me, to

exclude aliens who don't have lawful status under the INA."

The Secretary goes back, redoes the numbers using the

administrative records, just like in Franklin using the DOD

records, sends the new number back to the President.  The

President says, "Ah-hah, yes, I like this, this is the now the

enumeration and the apportionment."  What Franklin says is

that's when you get the actual census enumeration and

apportionment.  The only difference here is that the Secretary

is providing both numbers in parallel rather than seriatim.

That's the only difference.  But I don't think that's a

difference that violates Section 2(a).

JUDGE FURMAN:  Unless Judge Wesley or Judge Hall have

other questions on the merits, maybe you should have a brief

word on remedies and then we'll go back for a brief rebuttal

from plaintiffs.

Judge Wesley? 

JUDGE WESLEY:  I'm fine, thank you.

JUDGE FURMAN:  Judge Hall?

JUDGE HALL:  I'm fine as well.

JUDGE FURMAN:  Why don't you wrap up, Mr. Joshi, by

addressing the remedies question.

MR. JOSHI:  I'm happy to do that.  If I might just add

one sentence, I think since we do have our motion to dismiss
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here as well, I would just say that the Section 195 sampling

claim should be dismissed because the memorandum says nothing

about sampling.  The Tenth Amendment claims I think should be

dismissed because it doesn't coerce or even ask States to do

anything.  And we think equal protections claims are deficient

under the Regents case because it tends to bootstrap statements

that are far removed in time and context.

So on remedies, as I mentioned earlier briefly, we

think there's no relief possible against the President under

Franklin and under Mississippi v. Johnson because there cannot

be such relief against the President in the conduct of his

official duty.

Now there is an open question, and I disagree with my

friend Mr. Ho that we conceded, but there is an open question

as to whether such relief could lie for purely ministerial

acts.  But this is not ministerial, as Franklin makes clear.

Although the mathematical formula might be ministerial, picking

what number you plug into that formula is certainly not

ministerial, and that's what we have here.  We're picking what

number goes in based on a policy judgment about who should be

included.  So under those cases, no relief against the

President.

JUDGE FURMAN:  This is Judge Furman.  Does that not

open the door to precisely the political chicanery, to use

Justice Thomas' language, that the Census Act was prevented to
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prevent?  In other words, my understanding of the history if

not the language of the statute is that Congress wanted this

performed by a constitutional officer but effectively limited

that role to one that could be done with simple arithmetic.

If you're saying that as a matter of policy the 

President could basically decide only people from red states 

count in the census and that's a policy decision, doesn't that 

precisely result in the political chicanery that the act was 

intended to prevent? 

MR. JOSHI:  I disagree for a couple of reasons.  One,

I think there's a difference between determining the

enumeration based on policy judgments.  And then the second

step from enumeration from apportionment, there is a different

policy judgment that's involved there, and I think the

Department of Commerce v. Montana case probed that aspect.

What Congress has done is exercised its discretion and made the

policy judgment as to that second theme, as to the enumeration

to apportionment calculation, but it is still left to the

President the discretion on policy for determining the

enumeration itself, as Franklin and Utah v. Evans makes clear.

But there are also -- as we said, the President has

discretion, and Wisconsin calls it virtually unlimited, but it

is not unlimited, and it might be limited by other

constitutional doctrines, of course.  So if the President says,

"I refuse to count any one of a certain race or religion," we
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think that would be not within his discretion.  That's far

removed from, obviously, the situation here.

Now in terms of the final question that the Court

issued, which is if there is no relief against the President

could there be any other effective relief, I think that is a

difficult question.  But ultimately we agree that in Evans the

court found it sufficient to presume that the President would

be substantially likely to abide by an injunction against the

Secretary, even though he wouldn't be bound by it, and nothing

in the record here would cast doubt on that presumption.  So

although the government obviously already did the opposite in

Evans and Franklin, we think this Court would just follow the

course there.  But it is important to say, in answer to the

Court's question, assuming you were to get this on the

threshold issue then the merits, which we don't think you

should, what such relief might look like.

And I think it's important to note that any such 

injunction, preliminary injunction against the Secretary, could 

not prevent him from providing the information that the 

memorandum asks him to provide.  In fact, if you read the 

actual memorandum, what it directs the Secretary to do is, 

quote, "The Secretary shall take all appropriate action, 

consistent with the Constitution and other applicable law, to 

provide information permitting the President, to the extent 

practicable, to exercise discretion to carry out the policy."  
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And under the opinions clause, the President can demand in 

writing the opinion on any subject relating to the duties of 

the office, and this would plainly qualify under that.   

JUDGE FURMAN:  Mr. Joshi, let me ask you one final

question, unless my colleagues have a question on that.  You

invoke the opinions clause in a footnote in your brief.  I

think this Court, the Second Circuit and the Supreme Court have

generally taken the view that that's not sufficient to present

an argument.  Why should we not view that argument as having

been waived?

MR. JOSHI:  Because, your Honor, first of all, we did

raise it in our affirmative motion.  It was a combined brief,

of course, so it's hard to separate.

JUDGE FURMAN:  In a footnote.

MR. JOSHI:  That is true, it was in a footnote, but we

didn't take necessarily plaintiffs to be asking to prevent the

transmittal of even information, we take plaintiffs to be

asking -- and we think an injunction would have to be so

limited to simply saying that the second set of numbers cannot

properly serve as the enumeration for the apportionment

purposes.  That would be the limits of what the injunction

could do.  It couldn't actually prevent the Secretary from

doing the work to provide the information.

In this respect, Judge Furman, I respectfully point to 

the decision in the prior census litigation.  I think at the 
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end of that trial there you were clear in your order, or I 

thought it was, that the government could not actually include 

the citizenship question on the census questionnaire, but you 

clearly said that we were not enjoined from taking other 

preparatory steps to prepare to include it as long as we didn't 

take that final step.  And I think that would be analogous to 

this situation here.   

And really I think I would like to close by saying an 

injunction that said:  Secretary, the second set of numbers 

called for by the memorandum would be unconstitutional or ultra 

vires if it were to serve as the enumeration number for 

purposes of the apportionment base.  I think just saying that 

demonstrates the problem with this case, which is you don't 

have the second set of numbers and you couldn't possibly say 

exactly what the problem with it is.   

And I think that just underscores why this case is not 

ripe at this moment.  We should wait to see what is feasible, 

what those numbers are, and then the case can proceed exactly 

as Franklin proceeded, exactly as Evans proceeded, exactly as 

Wisconsin v. New York proceeded.  And the one case that 

plaintiffs have identified that was litigated beforehand was 

Department of Commerce v. House of Representatives dealing with 

statistical sampling which expressly provides a cause of action 

pre-enumeration.   

So for all those reasons we think you should dismiss 
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the case at the threshold, but at a minimum no relief against 

the President and only limited preliminary injunctive relief 

against the Secretary if you disagree.   

THE COURT:  Thank you, Mr. Joshi.  

We'll hear briefly from Ms. Vale and/or Mr. Ho, but I 

emphasize "briefly." 

MS. VALE:  Yes, your Honor, this is Judith Vale.  I

will try to be brief.

First, I do want to touch on the point that another 

reason why the memorandum is both unconstitutional and a 

violation of the statute is that defendants are untethering the 

apportionment from the actual enumeration.  That is what they 

are doing, and it is what they have said they are doing.  

Director Dillingham in his sworn testimony to Congress said 

that the memorandum has nothing to do with our operation right 

now with the census, we're counting everybody, it has to do 

with the tabulation that has been requested on apportionment.   

In the joint letter that we submitted earlier, 

defendants also said, unlike the citizenship question, 

plaintiffs are not challenging a procedure that will be used in 

the actual census but an apportionment number that will be 

chosen by the President after the census is complete.  And that 

is quite different from what happened in either Franklin or 

Utah where it is true that in Franklin and Utah, and during the 

census process of counting who usually resides here, the Census 
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Bureau does use information from administrative records or 

imputation, but that was as part of deciding who usually 

resides here.   

And that's not what is going on here.  That is not 

what defendants have represented that they are doing.  They are 

going to do the count, they are going to find out who usually 

resides here.  They are going to count undocumented immigrants 

as usually residing here using not just the questionnaire but 

all of the census processes that they use, and then when that 

is done they're going to give that number to the President.  

And separate from that, they are getting another number that 

the President will use to subtract.  That is unconstitutional 

because I think it is undisputed that the actual enumeration 

has to be the basis for apportionment, and it also violates the 

statute. 

The second point I just want to hit quickly is on the

claim about this being infeasible, and in particular that

plaintiff has said it might be infeasible.  What we said is

that we don't think defendants can do this accurately.  We

don't think they can actually accurately do a head count of

every single undocumented immigrant.  But doing it,

implementing it and doing it well are not the same thing.  And

I think we have every indication from both the citizenship

question case and what defendants have said so far that they

will go forward even if there are serious questions about
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whether their numbers are accurate.  They said they might only

abandon course if it's infeasible.  They have not said they

would abandon course if there were questions about accuracy.

In any event, it's really rank speculation from

defendants to suggest that they are actually going to give the

President some small subset of numbers rather than do

everything that they can to count as many undocumented

immigrants as they can.  And they have provided no proof, no

information whatsoever to suggest that they are going to

provide a subset of numbers.  And that absence of proof is

entirely self-inflicted during the time that's gone by when

presumably the Census Bureau has been working on this, as

Dr. Abowd and Director Dillingham have said.  They have

provided no evidence whatsoever to suggest that what is really

going to happen is a smaller number.

And so the question of what the memo says right now on

its face is that the decision of the President as of right now

is to exclude all undocumented immigrants.  And even if that is

some sort of facial challenge, which we obviously disagree

with, there is no set of circumstances under which excluding

undocumented immigrants based solely on their immigration

status rather than their usual residence is constitutional or

lawful.

JUDGE FURMAN:  Thank you, Ms. Vale.

MS. VALE:  The last thing I was going to say was just

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 5:20-cv-05169-LHK-RRC-EMC   Document 62-6   Filed 09/21/20   Page 101 of 188



63

          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

K93TSTAC                    

on ripeness that we should also balance not just the hardship

to the plaintiffs but the fact that there is no hardship to

defendants from resolving this now and getting it right the

first time.

JUDGE FURMAN:  Thank you, Ms. Vale.

Let me check with my fellow panelists to see if they 

have any final questions, and otherwise we'll wrap up.  Judge 

Wesley? 

JUDGE WESLEY:  No, thank you very much, counsel.

Thank you all, counsel.  I gave you a rough time at times but I

appreciate your honest answers.  Thank you.

JUDGE FURMAN:  Judge Hall?

JUDGE HALL:  No.  My thanks to counsel as well, but no

further questions.  Thank you.

JUDGE FURMAN:  In that case, let me close by thanking

counsel as well for your very helpful briefs and oral argument,

and we will reserve decision and try to give you a ruling as

soon as we can.  And with that, I wish everybody a good day and

stay safe.  Thank you very much.

(Adjourned) 
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THE CONGRESSIONAL GLOBE. January 22,
to representation here on the condition that
they will allow to these negroes the unqualified
right of suffirage on a perfect equality with the
white citizen. I

BMr. KELLEY. Will the gentleman yield to
me one moment for a question?

Mr. ROGERS. Yes, sir.
Mr. KELLEY. I would like to inquire of the

gentleman whether it is not possible that the
male minor may come to an age that will se-
cure him the right to vote ; and whether it is
notpossible forthe unnaturalized foreigneralso
to acquire that right and whether, inasmuch
as both may acquire it in the current decade,
they should not be includedinthe basis of rep-
resentation; and whether the mere efflux of
time or force of willwill change the complex-
ion of an intelligent quadroon, so that he may
vote. The freeman who can never vote should
not be counted amongvoters and possiblevoters
in fixing the basis of sufirage.

Mr. ROGERS. I can answer that question
by stating to the gentleman that it is not im-
probable that, even without any constitutional
legislation, the States (as many of them have
already done in a qualified form, and some upon
an unqualified basis) may yet allow to the ne-
groes the same political stalus that the gentle-
man says may be allowed to the man under
twenty-one and the unnaturalized foreigner.
The gentleman's suggestion, therefore, does not
affect the force of the argument which I am en-
deavoring to present.

Why, sir, lundertake to say, andi defy con-
tradiction, that this proposed amendment will
give to negroes rights that it will not allow to
white men. It will allow a State to retain its
full quot. of representation, though it should
disfranchise all its white citizens, not on account
of race or color, provided it will enfranchise
the negroes. White men maybe disiranchised
to an unlimited extent by the States and the
States still be allowed representation for that
whole race; yet if they do the same thing to
negroes that whole race is excluded from the
basis of representation.

It appears to have in its body, in its soul, and
in its life only one great object and aim, that
is, to debase add degrade the white race, andto
place upon a higher footing than the white men
are placed, under the Constitution, this Afri-
can race.

Now, sir, at the formation of the Constitu-
tion of the United States there was niot a single
State of the whol6 thirteen which adopted that
instrument that did not impose conditions upon
the right of suffrage to the white men. Every
State constitution which existed at the time the
States entered into the Union, and for a long
time afterward, imposed qualifications as con-
ditions precedent to the exercise of the right of
suffrage on the part of the white men. No man
will deny that on this or on the other side of
the House. The organic law of the land, if
amended as proposed, will give Congress the
sovereign power and right tocontrol the States
through its power of refusing representation
unless the States acquiesce in the contemptible
doctrine of negro suffrage.

This amendment allows the States in their
sovereign capacity to exclude white men from
the polls on the ground of property or any other
reason, except race or color, while it deprives
the States of representation for doing the same
thing to the colored people, as the intent of the
States would be construed to be their act, exer-
cised by them, upon the negroes, on account of
race or color.

Mr. CONKLING. Will the gentlemanyield
to me for a moment?

Mr. ROGERS. Certainly.
Mr. CONKLING. Will the gentleman be

kind enough to inform the House why he says
that such a distinction between races could oc-
cur under this amendment? Is it not true of
one race as much as another that any qualifica-
tion or requirement could be imposed? If in-
flicted upon either race orthe members of either
race, " on account of race or color merely,"
then only exclusion from the basis of repre-
sentation would be worked, but no more in

favor of one race, or against one race or color
more than another.

Mr. ROGERS. That does not meet the ar-
gument that I am making. If they are disfran-
chised on account of race or color-and that is
the only conceivable reason for whichthey would
beconstruedto be disfranchised-then thewhole
race would be unrepresented;' whereas no dis-
franchisement of white people would be con-
strued to be done on account of race and color,
as it cannotbe expected that white people would
disfranchise their own people because they were
white. The States, in the exercise of sovereign
power, can impose such qualifications upon the
exercise of the right of suffrage as they please.
That right they reserved, and there I want tc
leave it, free from. any penalty.

Mr. CONKLING. In answer to the gentle-
man's question, I do undertake to say if any
State should impose qualifications alike upon
white and black, and those qualifications thus
impartially imposed should happen to include
negroes, because they could not come up to
them, notwithstanding that the State would be
entitled to its entire negro population for the
purpose of representation. ltdo say that wouldbe thle law.

Mr. ROGERS. I do say that no such con-
struction as that can be given the law, because
it is a well-settled principle of-construction that
you must look at the intent and object of the
Legislature which passedthe law. Inthe con-
struction of a law you must ascertain what was
the mischief the Legislature intended to rem-
edy. That is the way to construe a law. It is a
settled maxim of construction that the object
and intent of the Legislature are to be ascer-
tained by finding out the mischief it intended
to remedy. What is the object of this amend-
ment? What is the injury it is intended topre-
vent? Theinjury isthat negroes are not allowed
to vote on account of their race. The object,
then, is to prevent that injury by annexing such
a penalty to the continuance of the mischief as
frill eventually comp el the States to grant to
the negroes unqualified suffrage. Now, sir, if
the States abridge the right of suffrage to the
negroes, would not a true construction of this
amendment make such action of the States a
violation of the organic law, in this, that such
action would prevent the aim and object of the
law, and for that reason the States would lose
their representation for such race? By refusing
the States untrammeled sovereignty over the
elective franchiseyou violate the great principle
of democracy, that all the population in a coun-
try ought to be represented, although not al-
lowed to exercise the elective franchise. 'The
withdrawal of that right ought not to deprive
them of representation.

The object of this amendment is to remedy
this supposed evil which the members of the
Republican party suppose exists in the Consti-
tution in allowing to the States in their sovereign
capacity the right to control the elective fran-
chise-either to disallow it entirely, or to put
such restriction on it as the States in their
sovereign power may dictate. Therefore they
claim that the Federal Government ought to
take under its wings and under its control this
sovereign power of a State by saying to it, "If
you refuse to allow a certain.portion of your
population to vote, or impose conditions upon
their voting, on account of race or color, you
shall have no representation in the councils of
this country for any of the people of that race or
color." - Why, sir, was there ever anything so
unjust in the annals of the history of legislation
in this country? Was there ever anything pro-
posed that strikes at the foundation of liberty

e this; that pours out the vials of despotic
wrath so profusely upon the heads of the people.
of the southern States--States which now, in
my judgment, constitute gallant stars in the
galaxy of the glorious old Union of the United
States as it existed before the commencement
of civil hostilities in this land?

2Mr. THAYER. Will the gentleman allow
me a question ?

Mr. ROGERS. I will.
Mr. THAYER. I desire to ask the gentle-

man whether that provision of the Constitution
which confines the basis of representation to
three fifths of this class of people has not been
abrogated by war, or rather by the results of the
war, in freeing that class of people; whether,
therefore, now, the South, notwithstanding this
provision in the Constitution, would not be
entitled to count the whole black population
as five fifths instead of three fifths in com-
puting the number of Representatives to which
they are entitled; and whether the result of that
computation would not be to add to the repre-
sentation of the States lately in rebellion on
this floor twelve or thirteen members in addi-
tion to the number which they had before the
war. I desire to ask the gentlemen whether
he is in favor of that result.

Mr. ROGERS. Iaminfavorofthatresult-
and I was just going to show the reason and
justice of it. .Why, 1ask the gentleman, should
not the southern States, the colored population
of which have been freed by the results of the
war, have a representation based upon thatpop-
ulation, the same as they were entitled to under
the old Constitution in regardto freemen? Did
not all the States which freed the slaves after-
ward have representation for five fifths of them?

Under the Constitution as it now is, repre-
sentationin all the States is based upon their free
male and femalepersons, without regard to their
being of African, Asiatic, or European origin.
The Constitution spreadsits wingsoverthewliole
population; and because slaves in the South
were not regarded as a proper basis of full rep-
resentation-it being decided in the celebrated
Dred Scott case that they were not considered
as people or citizens within the meaning of the
organic law-they had the representation for
those slaves cut down to three fifths, on the
ground that they ought to have some repre-
sentation; and as they were mere chattels in the
eyes of the law, the States in which that chattel
property existed were not entitled to the whole
representation that they would or ought to have
had, under the organic law with regard to peo-
ple of that race or color or status.

Now, the resultof the warhas been to change
the status of that whole population from slaves
into freemen. Itisa cogent and most forcible
argument in favor -of the wisdom, genius, and
patriotism of those who adopted the old Con-
stitution of the United States, that every free
man in a State, of whatever color, was enti-
tled to representation. And that is one of the
safeguards of the rights of the State. It was
thrown around the States iA order that they
should have sovereign power to control the
right of suffirage to. all persons.

The proposed amendment to the Constitu-
tion undertakes to consolidate the power in the
Federal Government. It throws out a men-
ace to the States, and the inevitable result of
the passage would be to induce every State in
the Union to adopt unqualified negro suffrage
so as not to deprive them of the great and in-
estimable right of representation for that class
of population in the galls of the legislation of
the United States.

Mr. KELLEY. Will the gentleman allow
me to ask a question?

Tr. ROGERS. Certainly.
Mr. KELLEY. Before asking the question

I desire to say that I am irrevocably opposed
to the passage of the amendment to the Con-
stitution now before the House. I ask the
question simply to elucidate the argument. I
wantthe gentleman to tell me, ifhe can, whether
there is any reason that when our Government
shall be reconstructed, one pardoned rebel of
South Carolina who may not be able to read
and write, and who may have fought for four
years against the Government, shall, in polit-
ical power, alike on the floor of Congre.ss and
in electing a President, outweigh three or five
intelligent returned.soldiers of New Jersey,
who throughout the same four years fought br
the Union ; and whether, if the colored pea-
ple of South Carolina be represented on this
floor, and yet be denied a vote, the gentleman
who will succeed the late Preston S. Brooks
will not be elected by a vote so small that it
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will take at least five Jersey soldiers io coun-
terbalance the vote of each South Carolina
voter in that district? Thevotes in the gentle-
man's district will number more than five to
one in that district. If there must be inequal-
ity, the patriot soldier should, in my judgment,
outweigh the pardoned but blobdy handed trai-
tor in the councils of the nation.

Mr. ROGERS. The argument which I was
making was tendingto answer the very objection
which the gentleman makes.

Now, sir, I hold to the doctrine of the Con-
stitution as it is, allowing the States to exercise
sovereign control and power over the qualifica-
tions and rights of the whole voting population.
I say that if the State of South Carolina, or the
State of Louisiana, in the exercise of its sov-
ereign and delegated powers, sees fit to enfran-
chise those who have taken up arms against the
flag of their country, it is within their discretion
and under their control, and under the Consti-
tution of the United States and the organic law
of their own States they may exercise that right.
And let me say to gentlemen that when the State
of Missouri struck at the foundation of political
rightsand political societyand disfranchised one
half or two thirds of the population of the State
because they took up arms against the country,
it degraded the memory of Washington and his
compeerswho declaredbyrevolution andappeal
to God that they would be free from Great Brit-
ain because she attempted to exercise the pow-
ers ofdespotism and tyranny over them, andthe
action of that State is a burning disgrace upon
the proud record of civil, political, and religious
liberty in this country.

Ah I sir, it will yet have to be admitted-it
has been admitted by all men-that the right
of revolution is an inherent power which God'
Almighty has implanted in the human breast.
Whenever a people believe they are oppressed
by despotism and tyranny and have sufficient
power to throw them off, ttey have the right to
resort to revolution.

Without saying anything in disparagement of
the sages and heroes of the Revolution, do not
let us forget that had it not been for revolution
the first flag of liberty would never have been
planted on this continent; and thatby the blood
of the sires of the Revolution arewe to-day en-
joying, because of their revolution against Eng-
land, the proud heritage of civil liberty, which
Iwant to hand down to the people of this coun-
try and their children and children's children
unimpaired for ever and ever.

Now, sir, do notlet me be reported as favor-
ing secession. I am here to stand by the doc-
trines of Andrew Johnson. I am here to re-.
construct these States at once. I would go
further. I would open the halls of legislation
in this country to our erring brethren, and in a
Christian spirit sayto them," Comeherethrough
four Representatives into theHalls of Congress;
lt us bind ourselves together as a band of

brothers, and march in joint phalanx to the
halls of the 3Montezumas, and drive the impe-
rial despot from his throne." [Applause in
the galleries.]

Sir, it is because I love my country because
I love these States, because I love the grand
foundations of liberty which were cemented by
the blood of our fathers, that Iinvoke the Power
above to so control and direct our hearts that
every single one of the stars and stripes which
now emblazon themselves upon that glorious
flag shall wave in triumph from one end of this
country to the other. It is because this joint
resolution saps the foundation of the principles
which induced our fathers to spill their blood
upon the battle-fields of the Revolution that I,
in my humble capacity as a Representative of
one of the old thirteen States, and as a Repre-
sentative of this whole Union, use my voiceand
my power in behalf of thatgreat constitutional
Government which gives us peace, liberty, hap-
piness, and prosperity, and whose foundations
were laid broad, strong, and deep in the begin-
ning by George Washington and the other
patriots and heroes of the Revolution.

Sir, why should South Carolina, North Car-
olina, Virginia, Florida, and the other glorious

States of this Union have such a law as this
passed upon them, taking away representation
from half their population when tyranny and
despotism are preventing tteir Representatives
from entering the Halls of legislation of the
country, and preventing them from joining the
body of the vex poPuli and speaking out in
opposition to the legislation pro posed by the
portion ofthe States now assembled in Congress?

Why, sir, take two or three States of the
South; take South Carolina and the other three
States whose negroes constitute a majority of
the population. By the passage of this joint
'resolution you strip them of more than one half
of the whole representation for which their
fathers, side by side with the men of the North,
shed their blood ; that blood which now glows
in the veins ofus, their descendants. Thatrep-
resentation they derived, based not upog the
voting population, but upon the whole people
who are free, without regard to their race or
color. If this amendment shall pass, and New
Jersey shall alterher organiclaw and strike from
it the word "white," and give to her colored
population a qualified suffrage, still she can
have no representation for any of the race or
color who.have their franchise abridged by rea-
son of that qualification. Would it not be bet-
ter, be more consonant to reason and to com-
mon sense, would it not be doing according to
the injunction of Holy Writ, "Do unto others
as ye would have others.do unto you," to sub-
mit this organic law to the people of the different
States? This amendment provides that when-
ever any portion of the colored population shall
have but qualified suffrage, on account of race
or color, the whole of that population shall be
excluded from the basis of representation. It
goes so fax that if New Jersey pdfs a law allow-
ing such of her black population to vote as can
read the Constitution of the United States, and
although every negro in that State could take
advantage of that qualification and could read
the Constitution of the United States except
one, then New Jersey would lose the advantage
of representation for the whole'of that popula-
tion. Will honorable gentlemen stand here in
the face of this country, and the intelligence
and patriotism of the masses of the South, and
say to them, now when reason ought to have
resuined its sway and the roaring of cannon
ceased, "we shall so far exercise our power in a
tyrannical manner as to prohibit representation
to a State for its colored population if a single
man of that colored population is prohibited
from voting by the operation of a qualification
based upon property, intelligence, or anything
else?"

But I object to this joint resolution upon an-
other ground-upon the same ground that I
objected to the passage of the negro suffrage bill
for the'Distriet of Columbia-without consult-
ingthe people. It has been said in this coun-
try that all power'emaniates from the people.
And I say that to submit this grave question to
the consideration and decision of partisan Le-
gislatures in the different States, Legislatures
which were elected without any regard to this
question, is violative of the great principles

'which lie at the foundations of the liberties of
this country; that no organic law, affecting the
whole people, should be passed before submit-
ting it to the people for their ratification or re-
jection. Now this joint resolution proposes
simply to submit this amendment for ratification
to the Legislatures of the different States.

TheLegislatures are not the States; theLegis-
latures are not the people in their sovereign
capacity; Legislatures are not the source from
which all power emanates. But the people,
the sacred people, in the exercise of their sov-
ereign power, either at the ballot-box or in con-
ventions, are the only true and proper forum
to which such grave and serious questions
should be submitted.- If the people of the Uni-
ted States want negro suffrage unqualified and
unabridged, to be adopted in the United States
of America, I, as a Democrat, as a citizen be-
lieving in the power of the majority, will yield
to their decision. But I want that decision
rendered in the manner contemplated by the
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spirit of seltCgoverument and not byRepresent-
atives of the people who have not been elected
with reference to the decision of this question.
Let it be submitted to conventions of the peo-
ple, the delegates to which can be instructed to
vote for or against inflicting a penalty in this
indirect manner upon States, if they do not
choose to adopt the policy of unqualified negro
suffrage.

Why, sir, as I stated in the argument I made
against the adoption of the bill passed by this

on e to inflict the disgraceful policy of negro
suffrage upon the unoffending, harmless, and
unprotected people of this District, I am now
here to remind gentlemen that the State of Kan-
sas was refused admission into the Union be-
cause her constitution, framed by the convention
at Lecompton, had not been submitted directly
to the people for their ratification or rejection.
And you may look through the history of the
States, and you will find nowhere in modern
times, within a period of forty years, a State
that has adopted or changed its organic law
without first submitting the proposition which
its Legislature or convention has adopted to the
people at the ballot-box, where they can decide
directly whether they want it or not.

Now, gentlemen, I am ready to meet this ne-
gro question. I am ready to go befre the peo-
ple of this country upon this policy; and £ say
that if we submit this question to the sovereign
people in the election of delegates, so that they
may pass upon it directly, we shall then have
at least an invitation on the piart of three fourths
of the States to the other States to adopt un-
qualified negro suffrage. But when this ques-
tion is submitted to the Legislatures that were
elected without any regard to the question em-
braced in this bill, controlled by party rules, and
acting under the party whip, they will be com-
pelled to-adopt it as ai party measure, whether
they approve it or not, as many members in this
House voted the other day upon the question
of negro sufrage in the District of Colambia.

Now, sir, when the Constitution was adopted
every State thatthen constituted the Union had
a negro population, quite a large population,
too; and every State except the State of Mas-
sachusetts had a slave race. Now, sir, with a
few exceptions, the negroes were not permitted
to vote. By the Constitution of the United
States none of them could exercise the right of
voting ; it was only under the organic laws of
the States, adopted in the exercise of their sov-
ereign power, that the n'egroes had the right to
votd in any State. Yet neither the framers of
the Constitution nor anybody else at that day
claimed that it would not be right to allow rep-
resentation for the colored population, whether
that population was entitled to vote or not.
Now, sir, I maintain that the Constitution of the
United States, as it now exists, is not awliberal
toward the southern States, now that slavery
has been abolished as it was before the aboli-
tion of slavery. Why, sir, in the days of the
past, under our Constitution, the southern States
have been allowed a representation for a popu,
lation that was not classed as citizens or people;
they were-allowed a representation for people
who had no political status in the State, per-
sons who were not entitled even to exercise the
right of coming into a court of civil justice as
a plaintiff or defendant in the prosecutjoh or
defense of a suit.

Now, after the raging fires of war have swept
from the domain of every State in the South
the pernicious institution of slavery, after the
result has been that every slave has received
his freedom, after the slaves have gained more
by the success of this war than any other class
of people in the United States, white men, men.
who are the representatives of the white race,
come here proposing to compel the States, on
pain of being deprived of a portion of their rep-
resentation, to allow all the negroes within their
limits to vote, without regard to qualification or
anything else, while under the same provision
the State may, by its organic law, impose quali-
fications and conditions upon the exercise of the
right of suffrage by the white population.

Why, sir, four million slaves have been set
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free; $3,000,000,000 have been expended in
setting them free. In the northern States, for
the purpose of carrying on the war, we have run
up a county, township, and State indebtedness
of $1,500,000,000 or $2,000,000,000 more. Five
thousand million dollars have been expended
five hundred thousandbravewhite soldiers who
left their families to gointo the war; men with-
out property; men whose hearts glowed with
patriotism; have been sacrificed on the altar of
negro philanthropy. Yet the ruling party is not
content with robbing the South of millions of
dollarsinvested in slaves and nearlyruining the
country to free them, but they seek to inflict a
disgrace upon the Anglo-Saxon race of the
South by coercing them to bestow upon these
slaves political rights after they have been taken
awayfromtheir masters without compensation.

I think it time that we should begin to le,
gislate for white people. What are the ob-
ject and intent of this bill? Simply to force
npon an unwilling population, in this indirect
manner, negro suffrage, when the States of the
gentlemen advocating this measure have not
adopted negro suffrage. The gallantlittle State
of Connecticut has repudiated negro suffrage
by six or seventhousand majority. Why should
you undertake, in this way, to force the doc-
trine of unqualified negro suffrage upon the
southern States when your own Statesrepudi-
ated it? I have too much reverence for the
fathers of our Government to give my approval
to such a measure, I have not forgotten that
our Governmentwas established for the benefit
of the white population of the country.

I have not forgotten it was white men who
put down the tyranny of England and estab-
lished the principles of liberty on this continent.
I have not forgotten it was the white men of the
northern States who went in thousands to the
banks of the Mississippi .to drive back the in-
vaders from our soil. Yet when a soldier who
fought for his country happened to be under
twenty-one- years of age, or unnaturalized, he
was not permitted to vote, while the whole class
of negroes musthave that right untilthey adopt
it and pass such laws as will give unqualified
suffrage to the negro race.

It will not do to attempt to deny what is the
object of this bill. This amendment is to con-
stitute one of the barriers, to be devised by the
committee of fifteen, to keep the South out of the
Union. Itis one of the points of that commit-
-tee. Its object is to keep the States out. Let
us extend to the southern people the hand of
fellowship, and so letus act that they will regard
the Constitution and the Uniofi more sacredly
than ever before. Let uslook upon them asthe
father looked upon the prodigal son. Letus look
over their violations of law, and take them again
into full fellowship. In this way we will render
the Union stronger than ever; and those south-
ern Stateswill then constitute, as they have done
in the past, a bright galaxy upon the flag of our
country.

The southern people are entitled, in myjudg-
ment, to representation without such qualifica-
tions as much as the northern men. When An-
drew Johnson ap.ointed southern men provis-
ional governors of the southern States he did
it in a spirit of Christianity and humanity. I
beseechyou not to pass legislatioff of this kind,
because it will engender a spirit that will drive
every sentiment of Union from the southern
States. It will inflict an injury upon both the
northern and southern States. Itwill diminish
the representation of New York, Pennsylvania,
and New Jersey, because it will exclude from
thebasis of representation the negro population
of those States.

[Here the hammer fell.]
Mr. CONKLING. Mr. Speaker:
."Representatives and direct taxes shall be appor-

tioned among the several States which may be in-
eluded within thisUnion accordingto theirrespective
numbers, which shall be determined by adding to the
whole number of free persons, includingthosc bound
to service for a term of years, and excluding Indians
not taxed, three fifths of all other persons."--as ti-

ut ion, art. 1, sec. 2.
This is the provision by which apportionment

and representation have till now been regulated

in the United States. It is one ofthe compro-
mises of the Constitution.

Strange as it may seem to the gentleman from
NewJersey, [Mr. RoGas,] itowesitsexistence
to the same principle asserted in the pending
amendment. What is that principle? That
political representation does not belongto those
who have no political existence.

The government of a free political society
belongs to its members, and does notbelongto
others. If others are allowed to share in its
control, they do so by express concession, not
by right.

It was this principle which rendered neces-
sary such a provision as I have read. It was
this principle which brought that provision into
our national charter.The slaves of the South were not members
of that political society which formed the Con-
stitution of the United States. They were with-
out personal liberty, and therein they were
withouta natural right, not a political right; but
they were also without political rights,. and
therefore they were not members of the political
community.

From this it followed that they were not to be
represented as members.

From this it followed that political power was
not to be apportioned by treating them as po-
litical persons.

Natural persons they were, producers they
were, and the vproduct of their labor was the
proper subject of taxation.

But direct taxes and representation ought to
be distributed uniformly among the members
of a free Government. All alike should bear
the burdens; all alike should share the benefits.

Here was a clear principle, palpably right
and easy and certain in its ajhplication. It
applied itself. It applied itself universally, and
covered the whole case with only one excep-
tion.

I do not treat "Indians not taxed" as an
exception, because uncivilized Indians in their
bribal state were so far beyond the scope within
which the Constitution wasto actthat they were
named only to prevent possible mistake as to
the meaning of language. -

Neither was a fixed exception, or even an
obstacle, found in the case of aliens or unnat-
uralized foreigners.

The Constitution was to leave to the States
and to give to the Congress power to clothe
foreigners with fell political rights as fast as
they should bepreparedto assume them. The
only question remaining, therefore, as to them,
was how they should be treated during the in-
terval between their arrival and their naturali-
zation, during their political nonage.

This question was disposed of in the liberal-
ity in which the Government was conceived.
The political disability of aliens was not for this
purpose counted at all against them, because it
was certain to be temporary, and they were
admitted at once into the basis of apportion-
ment.

The slave alone was the anomaly and the
nondescript.

A1 man and not a man. In fleshand blood,
alive; politically dead. --

Anative, anintabitant, a producer, but with-
outrecognized political attribute orprerogative;
the representative in the system of nothing but
value.

What could be done with him? He was
nowhere.

It could not be maintained by the slavehold-
ing States that slaves were persons to be rep-
resented: It could not be maintained by the
free States that laves werepersons to be taxed.
For these purposes slaves were excluded alto-
gether by the principle on which the Govern-
ment was built. They were not embraced with-
in it because they had no political standing in
the States wherein they *ere held. Without
some special provision, therefore, they would
have beeh altogether ignored:

Taxbs,however,were desirable onthe oneside
and representation on the other, and for mere
convenience a compromise was invented for the
sake of both.

A purely arbitrary agreement was made and
inserted in the Constitution, an agreement with
nothing to support it but the consent of the par-
ties, based -pon the facts as they then stood.
It was agreed in-substance that the flree people
of all the States should be counted alike, and
should all have their fair share of power as thus
ascertained, andthatthen the free people of the
slaveholding States should have as much power
beside as would be measured by counting every
slave as three fifths of a " person;" direettaxes
to follow the same rule. The power thus agreed
upon could not be exercised by the fractional
persons themselves, but as somebody else owned
them, it was so arranged that that same some-
body else should own the political power also.

The covenant, whether wise or not, was op-
erative as long as there was anything for it to
operate upon.

That time is past. The provision has become
impotent. The fall of slavery has superseded
it. We have nothing now to rely upon in its
place but the residue of the second section of
the first article of the Constitution. That sec-
tion, owing to-the rupture of the technical tie
of slavery would, as it stands, work out results
now which, when the Constitution was made,
were condemned by the judgment of all.

SFree persons" was the term employed to
describe all who had political rights and stand-
ing, because only slaves had neither.

But now a new anomaly exists. Four mil-
lion people are suddenly among us not bound
to any one, and yet not clothed with any polit-
ical rights. They are not slaves, but they are
not in a political sense, "persons."

lo figment of slavery remains with which to
spell out a right in somebody else to wield for
them a power which they may not wield them-
selves. This was one of the appurtenances of
property in man, and has been extinguished
by constitutional amendment, if it was not de-
stroyed before.

This emancipated multitude has no political
status.

Emancipation vitalizes only natural rights,
not political rights.

Enfranchisement alone carries with it polit-
ical rights, and these emancipated millions are
no more enfranchised now than when theywere
slaves.

They ifever had political power. Their mas-
ters had a fraction of power as masters. But
there are no masters now.

There are no slaves now. The whole rela-
tionship inwhich the rower 6riginated and ex-
isted is gone. Does tis fraction of power still
survive? If it does, what shall become of it?
Where is it to go?

We are told the blacks are unfit to wield
even a fraction of power, and must not have
it. That answers the whole question. If the
answer be true, it is the end of controversy.
There is no place logically for this power to go
save to the blacks; if they are unfit to have it,
the power would not exist. It is a power
astray,ivithout a rightful owner. It should be
resumed by the whole nation at once.

It should not exist; it does not exist. This
fractional power is extinct.

A moral earthquake has turned fractions into
units, and units into ciphers. If a black man
counts atall now he counts five fifths of a man,
not three fifths. Revolutions have no such frac-
tions in their arithmetic; war and humanity
join hands to blot them out.

Four millions, therefore, and not three fifths
of four millions, are to be reckoned in herenow,
and all these four millions are, and are to be,
we are told, unfit forpolitical existence.

- Did the framers of the Constitution ever dream
ofthis? Never very clearly. Ourfatherstrusted
to gradual and voluntary emancipation, which
would go hand in hand with education and en-
franchisement. They never peered into the
bloody epoch when four million fetters would
be at once melted off in the fires of war. They
never saw such a vision as we see. Four mil-
lions, each a Caspar Hauser, long shut up in
darkness, and suddenly led out into the fall
flash of noon, and each, we are told, too blind
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THE CONGRESSIONAL GLOBE.
the starving white and black, to give the right
to hold ra[and personal estate to the negro, to
enable him to sue and be sued in courts, to let
him be confronted by his witnesses, to have
the process of the courts for his protection, and
to enjoy in the respective States those funda-.
mental rights of person and property which
cannot be denied to any person without dis-
gracing the Government itself. It was simply
to carry out that provision of the Constitution
which confers upon the citizens of- each State
the privileges and immunities of citizens in
the sever2 States. These measures did.not
pretend to confer upon the negro the suffiage.
They left each State to determine that question
for itself. Their highest aim was to secure
what the lawyers call civil rights to everyper-
son within the jurisdiction of the Government.
The necessity for these or similar measures
was imperative. To have failed in this duty
would not only have rendered the results of
the war perfectly abortive, but would have,
completely withered the laurels we won in its
successful prosecution.

The President saw fit to veto these meas-
ures, supposing them to be unconstitutional.
I never doubted the power of Congress to pass
them. I never doubted that the Government
would be disgraced if it failed to establish fdr
tleo private citizen the muniments of freedom
intended to be secured by them. I did have my
doubts whether this was the best way to ac-
complish the end. It would necessarily bring
about a conflict between State and Fede
jurisdiction. I knew it would meet with re-
sistance in the States. I thought it would be
repulsed, as even beneficence itself is always
repul~ed when forced on an unwilling corn-
munity. I feared that in the conflict to arise
the rights of the weak would be lost sight of
and finally sacrificed. I then believed, ad
do now believe, that the necessity for these
measures is an unfortunate necessity. That
necessity cannot exist where the local gov-
ernment is founded upon the consent of the
entire prople. The people of Georgia know
what laws are best for their own happiness and
security. But when one half of the people
legislate for all this truth ceases in its applica-
tion. Let all have a voice in making the law
and the popular heart will execute it, because
the liberty of all consists in its enforcement.
It is only where political power is in the
hands of a favored few that oppression can
be practiced. It is only where oppression
exists that the agents of a superior power are
needed for protection. Give the negro the
ballot and he will take care-of himseli be-
cause his interest requires it. Give lam a
bureau agent, and he will sometimes be plun-
dered, because his interest and the interest of
the agdnt may differ.

At an earlier day in the session I offered
a proposition which I thought would secure
these ends. It was a constitutional amend-
ment in three lines. It prohibited the States,
in pscrinaing the qualifications of voters, from
discrimitiag agnst the negro on accountof
his color. Hd this been adopted by its own
force it made him a citizen in each State, be-
cause it gave him the highst prerogative of a
freeman. There would then have been no
necessity for declaring who dre citizens of the
United States, for every freeman would have
worn the honored badge of citizenship. It
would then have been useless t9 declare that
no State shall abridge the privileges and im-
munities of citizens of the United States for
those simple words presented an effectual bar
against it. It would have been superfluous to
interdict the States from taking life, liberty, or
property from the citizen without due process
of law; for liberty being first given, the citizen
can protect his own like and property. The
provision securing equal protection of the laws
against inimical State legislation might then
be dispensed with as wholly unnecemry. The
very section we are now considering, with all
its difficulties of verbal adjustment, might be
abandoned and the Constitution be left in that
respect as our fathers made it. The neces-

sity for abridging representation would have
ceased for both representative and elector
would have been loyaL. These few words would
have accomplished directly what this proposes
to accomplish indirectly after years of political
strife, in which truth and consciene and pa-
triotism are too often sacrificed to the attain-
ment of success. Had that been done it were
useless to enact an exclusion from office of the
leaders of the rebellion. Where all men are
interested in the Government, none but peace-
ful revolutions are needed. Reforms areworked
at the ballot-box. Government then and only
then, becomes a divine institution. Rebellion
against it not only injures the public weal, but
it shocks the moral sense of a contented and
happy people. They who lead such rebellions
are at once visited with public odium. In
public estimation traitors then stand as the
greatest of criminals. They are looked upon
as monsters in human shape. Cain bore the
mark of one crime-murder; but a people
perfectly free will never fail to stamp traitors,
as they. deserve to be stamped, with the mark
of all crimes.

If that prposition ha4 been adopted we
need not pledge our faith to the ayment of
the public debt. That fiith would hve been
best secured in the honest convictions and
the moral sense of the people. Had it been
adopted, we need not have proclaimed by con-
stitutional enactment the invalidity of the rebel
debt, founded as it is upon contracts made
in contravention of public policy, against the
best interests of the State, in violation of the
laws of the land, and for the purpose of en-
slaving the very men whose substance would
be required to pay it.

But, Mr. Presi ent, in all this I may have
been mistaken. The presumption is, I was
mistaken, for arge majorityave ruledagainst
me. I yet have iaith in its ultimate success.
Necessity, if nothing else, will soon bring
believers. Believers may be now few, but as
through the faith of the Hebrew mother, so
again they will soon be "many as the stars
of the sky in multitude, and as the sand which
is by the sea-shore innumerable."

The old saying is true, that we must take
things as we find them. I am somewhat an
optimist, and this atlast maybe the best. The
negroes during the warwere our faithful allies.
They are now steeped in poverty and must
remain so unless Congress does something to
help them. The poor whites of the South are
not in a much better condition. State gov-
ernments are already in the hands of those
hosti@, through prejudice or interest, to their
improvement oramelioration. Thelegislation
of these governments even now frets with op-
pression. Within the scope of State jurisdic-
tion there is no such thing as equality in the
law. The State courts are already deciding
the "civil rights bill" to be unconstitutional.
The validity of all laws must depend at last
upon human judgment. Judges, even in the
highest courts, are but mortals. Should the
Supreme Court of the United States affirm the
judgment of these inferior tribunals, the pres-
ent period would be no better for the rights of
the negro than that when the Supreme Court
once before supposed he bad no rights which
the white man was bound to respect. Should
such be theaction of this tribunal, the problem
would at once be presented, whether our mil-
lion people can be peacefully held nominally
free, hut actually slave.

If it be true that these negroes are not sus-
ceptible of education; if they are more nearly
allied to brutes than to men; if as free men
they can add nothing to the wealth of the coun-
try; if they are unfit to take part or lot in the
State governments, it may be asked, why should
they be represented in Congress? If they are
incapableof chootingaRepresentative for them-
selves, why should those who %nat them as in-
ferior beings, and almost deny their humanity
claim the right to represent them as itizens?
It is said that women and aliens in the North
are retained in the basis of representation, why
should not the negroes be retained in the South?

It maybeanswered that thesewomen and aliens
are treated as human beings; they are regarded
as persons and not dumb bru'es; they enjoy the
right to acquire property, to entar the courts for
its protection, to follow the professions, to ac-
cumulate wealth, whereby national resources
are increased and national power augmented;
the area part of the people. The road to the
ba Hot is open to the foreigner; it is not perma-
nently barred. It is not given to the woman,
because it is not needed for her security. Her
interests are best protected by father, husband,
and brother. The negro is the object of that
unaccountable prejudice against race which has
its origin in the greed and selfishness of a fallen
world. That prejudice belongs to an age of
darkness and violence, and is a poisonous, dan-
gerous exotic when suffered to grow in the midst
of republican institutions, where we boast an
asylum for the oppressed of every land. Why
do we shudder to meet this question? Nearly

five million people, strong, vigorous, and inured
to labor, nre in your midst, partially without
civil, wholly without political rights. What will
you do with them? You have three alterna-
tives before you, and only three. You must kill
them, colonize them, or ultimately give them
a part of your political power. For this last
alternative the country is not yet prepared.
With the two former humanity and common
sense will successfully struggle.

But I am told that this proposition will op-
erate as a penalty on the South. Suppose it
were a penalty from which she could not escape,
would it be an adequate punishment for the
crime committed? Might it not, if justice un-
tempered with mercy were consulted be made
a permanent rule until the public debt were
paid and the curses of treason were effaced
from the land? if it be a penalty, it is qua
which the offender may escape. It is likened
unto the penalties of the divine law. The choice
of good and evil is before them. The indul-
gence of evil is followed by punishment, be-
cause it is an inexorable law of man's organi-
zation. The 'choice of good' is followed by
happiness, contentment, prosperity. It isthus
wisely ordained, that interest may constrain to
duty, in the exercise of which the world is ad-
vanced and man is ennobled. This may be
called a penalty, but a simple act of justice
will fully discharge it. It is equal, forit applies
to all the States.

Another advantage consists in the fact that
it compels the moral and intellectual calture
of the lower classes. If not properly qualified
for the exercise of the ballot, the State govern-
ments may fall into the hands of incompetent
and dangerous persons. Until all can vote, all
cannot be represented. All cannot safely vote
until a large majority are educated. This pro-
vision, then, may constrain to justicein a double
sense. The strong argument in favor of it is,
that as the Constitution now stands four white
voters in the South, formerly soldiers in Lee's
army will be equal in representative power to
six of those who followed Grant from the Rap-
idan to Richmond or Sherman from Atlanta to
the sea. I therefore accept it, in the hope
that the South, seeing its true interests willt,
even before the next census, learn to seekjus-
tice for themselvesin the exercise of the golden
rule.

The third section of this amendment provides
that no person shall be a Senator or Represent-
ative in Congress, or elector of President and
Vice President, or hold any office, civil or mil-
itary, under the United States or under any
State, who, havingpreviouslytaken an oath as
a member of Congress, or as an officer of the
Unifed States, or as a member of any State
Legislature, or as an executive or judicial offi-
cer of any State, to support-the Consution
of the United States1 shall have engaged in
insurrectionr or rebellion against the same, or
given aid and comfort to the enemies thereof.
But Congress may bya two-thirds vote of each
House remove the disability. The language of
thissectionis so framed as to disfranchise from
office the leaders of the past rebellion as well
as the leaders of *any rebellion hereafter to

1866. -3035
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

STATE OF NEW YORK, et al. 

Plaintiffs,  

v. 

DONALD J. TRUMP, in his official capacity 
as President of the United States, et al. 

Defendants. 

20-CV-5770 (JMF) 

NEW YORK IMMIGRATION 
COALITION, et al. 

Plaintiffs,  

v. 

DONALD J. TRUMP, in his official capacity 
as President of the United States, et al. 

Defendants. 

20-CV-5781 (JMF) 

 

DECLARATION OF JENNIFER MENDELSOHN 

JENNIFER MENDELSOHN, pursuant to the provisions of 28 U.S.C. § 1746, declares 

under penalty of perjury as follows: 

1. I work as a journalist and genealogist. My past work experience includes serving 

as a People magazine special correspondent and Slate columnist.  My work has appeared in 

numerous local and national publications including The New York Times, The Washington 

Post, USA Today, Politico, Time and the Los Angeles Times. 

2. I am a member of the board of the Jewish Genealogy Society of Maryland and a 

member of the Association of Professional Genealogists. 
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3. Esther Kaplan of the Supreme Court case Kaplan v. Tod, 267 U.S. 228 (1925), 

was enumerated in the 1920 census.  I located a copy of the relevant page from the 1920 census 

records online; it is attached as Attachment A.  Esther Kaplan is listed on line 95.  The rest of 

her family is listed on the adjacent lines, including her father, Schaje Kaplan aka Sam or Samuel 

Kaplan, on line 92.  This document is available via the website FamilySearch.org at the 

following link: https://www.familysearch.org/ark:/61903/3:1:33SQ-GRFC-

995S?i=17&cc=1488411&personaUrl=%2Fark%3A%2F61903%2F1%3A1%3AMJYH-TNC 

(membership required). 

4. I also located a passenger manifest from July, 1914, including Esther Kaplan’s 

name as a passenger.  It is attached to this declaration as Attachment B.  Ms. Kaplan is listed on 

line 12. This document is available at the following link: 

https://www.familysearch.org/ark:/61903/3:1:3Q9M-C9TX-79KC-

X?cc=1368704&personaUrl=%2Fark%3A%2F61903%2F1%3A1%3AJJQR-529. 

5. I also located a record of the Kaplan family’s detention at Ellis Island, which lists 

her as having arrived on July 20, 1914.  It is attached to this declaration as Attachment C.  Ms. 

Kaplan is listed on the last line.  This document is available at the following link: 

https://www.familysearch.org/ark:/61903/3:1:3Q9M-C9TX-79RZ-H?i=614&cc=1368704.  The 

arrival date of July 20, 1914 on this document matches the Supreme Court’s description that 

“[o]n July 20, 1914, being then about thirteen years old, she was brought to this country.”  

Kaplan, 267 U.S. at 229 

6. I also located a record of Ms. Kaplan’s father’s naturalization.  It is attached to 

this declaration as Attachment D.  This document is available at the following link: 

https://www.familysearch.org/ark:/61903/3:1:3QS7-89M8-LTRG?i=88&wc=MDSY-
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CONGRESSIONAL RECORD--HOUSE
page 8501 of the hearings, stated that he formerly consumed 9,000
bales of Delta staples 1 to 1A inches in length annually. He
stated that now these staples are nonexistent. I know he is
correct. The odds are against the American producer. The
weather, the pests, and the labor costs are against him. Which
is the short-sighted policy, to deny the benefits of the tariff or
to follow the example of the Egyptian Government and promote
domestic production?

All cotton is now raised in spite of the boll weevil. As shown
by page 2303 of the Summary of Tariff Information, 1929, the
acreage planted to staple cotton is determined by the spread
in the price. This is but another way of saying that if there
is no premium over the price of short cotton, the production of
staple cotton in the United States will cease. The interest of
the American consumer must be considered. Is it wise to con-
tinue a policy that will make the American people dependent
upon a foreign production?

When the ravages of the boll weevil became manifest in the
United States the growth of Sakellarides cotton was encouraged
in Egypt. The production is growing less in Egypt each year.
In Egypt the British Government is encouraging the extension
and cultivation in the Sudan. The cotton growers of the South
and the Southwest are familiar with foreign operations. The
late Dwight B. Heard, of Arizona, visited all of the cotton
operations in the British colonies some three years ago. He
returned to the United States a more confirmed advocate than
ever of a reasonable tariff on staple cotton.

DISCREPANCIES
In a speech on Tuesday, May 14, 1929, as shown by the

RECORD, page 1293, Mr. TREADWAY gave statistics as to domestic
exports of staple cotton. It is passing strange that Mr. TREAD-
WAY overlooked the comments contained in the Summary on
page 2306, and I quote the important matter which my colleague
from Massachusetts did not include:

The recorded exports of long staple cotton (over 1% inches) are
much larger than the estimated production, although large quantities
arc known to be used domestically. There Is some confusion In the
trade as to how staple length is to be measured and cotton considered
11 Inches in certain localities is considered short staple in others.
The discrepancy can merely be pointed out, not satisfactorily explained
here.

The statistics quoted by Mr. TREADWAY are reported to the
Department of Commerce by exporters. They are not statistics
collected by any governmental agency. Ex-Senator Lippitt re-
ferred to the discrepancy, and he stated on page 8475 of the
hearings that the exports of staple cotton amount to about
300,000 bales annually. There was no guessing as to exports
on the part of the domestic producers. Their records show,
on page 8441 of the hearings, that from 70 to 75 per cent
of Delta staples are consumed in the United States.

I have repeatedly pointed out that the United States Gov-
ernment for the past two years has estimated, as required by
law, the domestic production. They have also estimated the
domestic consumption. Their figures show that the domestic
production for 1928 is around 700,000 bales, while the domestic
consumption of domestic staples is less than that figure.

Mr. TREADWAY states that there is no satisfactory substitute
for any Egyptian cotton. I speak from the hearings and from
the uncontradicted hearings. I quote from the testimony of
Mr. John B. Clark, representing the Clark Thread Co., in
answer to a question by Mr. Collier, page 8490 of the hearings:

I did not say that the Delta staple could not be substituted.

His statement is typical of other statements.
We have a very high tariff on wool. We do not grow enough

for domestic consumption. It is just as reasonable to argue
that a tariff on wool would prevent the imports of wool that we
must have as to argue that a tariff on staple cotton will pre-
vent the imports of staple cotton. The same argument applies
to sugar.

Again, as repeatedly pointed out in the briefs and in the
hearings, the fair conclusion from all the testimony is that
Delta staples can be substituted for Egyptian uppers. At the
present time there are being imported about 50,000 bales an-
nually of Sakellarides. We ask for no embargo. We believe
that a reasonable tariff on staple cotton would foster domestic
production and would protect the domestic producer in time
difference in labor costs in the United States and Egypt.

PREMIUMS

The growers of staple cotton are suffering unusual depres-
sion, and it Is reflected in the entire cotton industry. Millions
are engaged in the cotton fields of the South, where hundreds
are eumployed in the factories. The importations of Egyptian
cotton have reduced the premiums on staple cotton. The con-

dition of the staple cotton grower Is worse than that of the
United States textile mills. He must compete with Egyptian
labor, the cost of which is from 75 to 80 per cent less than
that of American labor. He must overcome floods and pests.
The importations are depressing the price of staples, and un-
less the domestic grower receives the equal benefit of the
tariff the American people will be the loser in the long run.
We know what the British interests will do when there is a
monopoly. We have not forgotten the rubber situation two
years ago.

TARIFF BENEFICIAL

The emergency tariff act, with a duty of 7 cents per pound
on long-staple cotton, was in effect from May 27, 1921, to
September 21, 1922. Approximately, 50,000 bales of Sakella-
rides and its equivalent were imported in 1928, as shown by
the hearings, page 8458. I refer to page 2304 of the summary:

Sixteen thousand bales of Sakellarides were imported during
the emergency tariff in 1921, and 31,000 bales in 1922.

The Tariff Bulletin, No. 27, to which I have referred, issued
by the Tariff Commission, states that Pima cotton was substi-
tuted for the Sakellarides, and the hearings, on page 8458,
show that the spinners themselves substitute Delta staples for
Egyptian uppers when the premiums are too high. Alas, how-
ever, it will be too late to substitute when staples have dis-
appeared in the United States.

TARIFF ON TIRE FABRICS

Ex-Senator Henry F. Lippitt, on page 8484 of the hearings,
stated that long staples are combed, and that they make very
fine numbers, such as 100 or 150. Staples are used in fine
cotton goods and fine yarns, in sewing thread, tire fabrics, and
for high grade special purposes.

In his speech, to which I have referred, on page 1287 of the
RECORD, Mr. TREADWAY pointed out that the average tire fabric
under the pending bill would carry a duty of 17 per cent ad
valorem. I am aware that paragraph 905 has been modified.
I admit that the present bill carries a smaller tariff on tire
fabrics in general. However, all the fabrics that have the high-
est numbers have the highest tariff in history. The tariff on
the textiles manufactured from domestic staples has been raised
very materially. Replying to Mr. TREADWAY, I say that the
tariff on tire fabrics in which staples are used has very ma-
terially increased. I quote from the hearings. As shown by
page 8502, the tire industry uses about 700,000 bales of cotton
annually, of which not more than 30 per cent, as shown by
pages 8506 and 8507, is long-staple cotton. In other words, at
least 70 per cent of the cotton, or 500,000 bales, used in tire
fabrics would still remain on the free list if a reasonable tariff
is granted on staple cotton; and inasmuch as the tariff on
larger numbers has been materially increased it must follow
that while the average duty on all tire fabrics may be 17 per
cent ad valorem, where it is now 25 per cent, it will be much
higher than 25 per cent on tire fabrics using staple cotton.

COMPENSATORY DUTIES

Mr. TREADWAY stated that there was no showing before the
committee as to compensatory duties, in the event a tariff was
granted on staple cotton. With so many tariff matters before
him, he has again overlooked the hearings. Senator Lippitt,
on page 8476, gave it as his judgment that there should be at
least 40 per cent more duty on the products than the duty
levied on the cotton. Senator Lippitt made this statement
again on page 8484, and it was reinforced by the statements of
other witnesses.

We do not ask that Delta staples be given a tariff without
similar compensation to manufacturers. The probability is
that the committee has anticipated the matter of compensatory
duties. The tariffs, as I read the bill, on the articles manu-
factured from staple cotton, have been raised to and in excess
of the figures suggested by Senator Lippitt. If I am in error,
I concede that an adequate tariff on staple cotton should provide
for adequate compensatory duties.

DOMESTIC AND FOREIGN COSTS

Agricultural workers in Egypt, according to the report of the
American consul, dated December 22, 1928, received from 30 to
50 cents per day for men and from 15 to 25 cents per day for
women and children.

Cotton pickers in Egypt are paid from 7'% and 25 cents per
day for picking cotton. The pickers, many of whom are chil-
dren, work under the lash. They are beaten if the overseer is
dissatisfied with their work. The hearings disclose that the
wage rate in the staple areas of the South and Southwest is
from $1.25 to $3 a day. Cotton pickers of domestic staple
cotton receive from $1 to $3 per day.

Labor is the major cost in any product. It applies to the
raw, as well as to the manufactured, product.

1592 MAY 20
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the case of a vessel of foreign registry. There Is no reason, except the
temporary moral influence of the Vestris case, why the tragedy might
not be repeated to-morrow. Senator WAGNER has introduced a resolu-
tion in the Senate calling for a careful study by a committee as a pre-
liminary to new legislation; and there are few subjects before the
special session of Congress which are of more Importance.

DECENNIAL CENSUS AND APPORTIONMENT OF REPRESENTATIVES

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (S. 312) to provide for the fifteenth and
subsequent decennial censuses and to provide for apportionment
of Representatives in Congress, the pending question being on
Mr. SACicrrr's amendment, in section 22, page 16, line 15, after
the word " State," to insert the words "exclusive of aliens
and," so as to make the section read:

SEc. 22. That on the first day, or within one week thereafter, of the
second regular session of the Seventy-first Congress and of each fifth
Congress thereafter, the President shall transmit to the Congress a
statement showing the whole number of persons in each State, exclusive
of aliens and excluding Indians not taxed, as ascertained under the
fifteenth and each subsequent decennial census of the population, and
the number of Representatives to which each State would be entitled
under an apportionment of the existing number of Representatives made
In the following manner: By apportioning the existing number of Rep-
resentatives among the several States according to the respective num-
bers of the several States as ascertained under such census, by the
method used in the last preceding apportionment, no State to receive
less than one Member.

Mr. REED. Mr. President, speaking to the amendment of the
Senator from Kentucky [Mr. SACKETT], which, as all Senators
know, would exclude aliens from the count on which the ap-
portionment of Representatives Is based, let me say that I do
not remember a time when I have been faced in the Senate with
a proposition which has -my more ardent support than this
amendment. I want to vote for it; everything in my experience
and outlook would lead me to vote for this amendment if that
possibly could be done. I have tried hard, in studying the briefs
and the arguments in the House and in listening with care to
the Senator from Kentucky, to find some basis on which I could
vote for his amendment, because, as I say, It has my most.ardent
sympathy and I wish that it were possible for me to support it.

While I do not believe I can vote for it, I hope the Senate will
understand that when I say that I feel I am oath bound in the
matter, that does not reflect in the slightest upon any Senator
who differs from me; but the oath which we take to support the
Constitution includes the obligation to support it when we dis-
like its provisions as well as when we are in sympathy with
them. I believe that this amendment would be unconstitutional
and that it would jeopardize the entire measure.

The use of the word "persons" as it occurs in Article I of the
original Constitution was not an accident, Mr. President, as is
shown by the records of the Constitutional Convention. The
original language was that the apportionment should be based
on the "free citizens and inhabitants," obviously including both
citizens, other than slaves, and inhabitants. When that went
to the committee on style of the Constitutional Convention it
was reported back with the word "persons" substituted for the
words "free citizens and inhabitants." The change led to no
discussion, so far as the records of the convention disclose. We
know of no question that was raised about the use of the word
"persons" in substitution for the term "free citizens and in-
habitants," and obviously the necessary inference is that the
committee on style had tried to shorten the phrase without
changing its meaning.

Every Congress that acted on that part of Article I of the
original Constitution and every apportionment that was made in
reliance upon that article included all free persons literally.
It excluded Indians not taxed and it excluded slaves, but in
every apportionment inhabitants who were not citizens were
included. That construction has been continuous and consistent.

Then, when the fourteenth amendment was under considera-
tion, as is shown by the memorandum put in the RECORD by the
Senator from Michigan [Mr. VANDENBER], which Senators will
find at pages 1821. and 1822 of the CONGRESSrONAL RECORD, of
course it was desired to change the provision which counted
slaves at only three-fifths of their actual number. With the
abolition of slavery that became an anomaly in the Constitution,
and the prime attention of Congress was directed to that point.
-But while the question was under discussion it was then sug-
gested in the House of Representatives that the word "persons"
should be changed to read "citizens" and another proposition
was made to change it to read "voters." After a considerable
debate upon the subject it was deliberately decided then that the
word "persons" should not be changed to read "citizens"; it

should not be changed to read "voters"; and one of the reasons
assigned was that it would disreggrd in the apportionment about
2,000,000 of law-abiding aliens who had not yet become natu-
ralized.

Mr. ALLEN. Mr. President-
The VICE PRESIDENT. Does the Senator from Pennsyl-

vania yield to the Senator from Kansas?
Mr. REED. I yield.
Mr. ALLEN. Will the Senator give us the authority for the

quotation he is now making?
Mr. REED. The Senator will find that In the CONGRESSIONAL

RECORD of that day, which was called the Congressional Globe.
The references have been collected, and the Senator will find
them in a memorandum prepared by the legislative counsel of
the Senate which is printed on page 1831 of the CONORESSIONAL
Rocoao of this session. I take-it that it Is unnecessary to repeat
the references, because they are all contained in that memo-
randum.

So, Mr. President, while, as I have tried to make clear, I dis-
agree to the bottom of my heart with the action then taken,
while if it were a free question I should unhesitatingly vote to
substitute the word "citizens" for "persons" or to substitute
the words "voters who actually have cast their votes at the last
general election," yet I am forced to the conclusion that the
word "persons" must be taken in its literal sense; that it was
not an accident that it occurred but was the deliberate choice,
first, of the Constitutional Convention and next of the Congress
in acting on the fburteenth amendment

Mr. BARKLEY. Mr. President-
The VICE PRESIDENT. Does the Senator from Pennsyl-

vania yield to the Senator from Kentucky?
Mr. REED. I do.
Mr. BARKLEY. Regardless of any reason given by the

Members of the Congress which submitted to the States the
fourteenth amendment, the sum of their action was to leave
the language precisely as it was framed by the original framers
of the Constitution?

Mr. REED. As far as this question is concerned, yes.
Mr. BARKLEY. Yes; as far as this question is concerned.

So if any Member of either House of Congress believes that
the original intention of the framers of the Constitution was
not to include all aliens, would he, in good conscience or in
the performance of his duty, be bound by any reasons assigned
by those who framed the amendment to the Constitution in
which they used that language?

Mr. REED. No, Mr. President; If he believed that, of course,
he would be free to vote in accordance with that belief; and I
am not speaking in the effort to swerve the decision of anyone
else. I really hoped the Senate would disagree with me and
would feel that this is constitutional; but I am explaining why,
in my conscience, I can not vote otherwise than as I am going
to vote.

Mr. WALSH of Montana. Mr. President--
The PRESIDING OFFICER (Mr. BINGHAM in the chair).

Does the Senator from Pennsylvania yield to the Senator from
Montana?

Mr. REED. I do.
Mr. WALSH of Montana. I understand clearly that if the

Senator had had a voice either In the preparation of the Con-
stitution In the first place or in the preparation of the four-
teenth amendment, he would have felt constrained to use the
word "citizen" or some other term which would exclude aliens.

Mr. REED. Yes, Mr. President.
Mr. WALSH of Montana. Exactly. Does the Senator find

any reason at all why, in the apportionment of direct taxes,
aliens should be excluded-the provision of the original Con-
stitution being:

Representatives and direct taxes shall be apportioned among the
several States which may be included within this Union according to
their respective numbers, which shall be determined by adding to the
whole number of free persons, Including those bound to service--

And so forth.
Mr. REED. I can conceive that to exclude resident aliens

from the apportionment of direct taxes might work an Injustice.
Mr. WALSH of Montana. Can the Senator see any reason at

all why, In imposing direct taxes upon the various States, a
State which has a heavy alien population should be exempted
from that proportion of the burden, and it should be imposed
upon those States having a small alien population?

Mr. REED. I think that just as the inclusion of aliens
works an injustice where privileges are being granted, so the
inclusion of aliens might work an injustice where obligations
are being imposed. One is an obligation; the other is a
privilege.
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DECENNIAL CENSUS AND APPORTIONMENT OF REPRESENTATIVES

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (S. 312) to provide for the fifteenth and
subsequent decennial censuses and to provide for apportionment
of Representatives in Congress, the pending question being on
Mr. SACKETr'S amendment, in section 22, page 16, line 15, after
the word "State," to insert the words "exclusive of aliens
and," so as to make the section read:

SEc. 22. That on the first day, or within one week thereafter, of the
second regular session of the Seventy-first Congress and of each fifth
Congress thereafter, the President shall transmit to the Congress a
statement showing the whole number of persons in each State, exclusive
of aliens and excluding Indians not taxed, as ascertained under the
fifteenth and each subsequent decennial census of the population, and
the number of Representatives to which each State would be entitled
under an apportionment of the existing number of Representatives made
In the following manner: By apportioning the existing number of Rep-
resentatives among the several States according to the respective num-
hers of the several States as ascertained under such census, by the
method used in the last preceding apportionment, no State to receive
less than one Member.

The VICE PRESIDENT. The question is on the amendment
of the Senator from Kentucky [Mr. SACKETT].

Mr. HEFLIN and others called for the yeas and nays, and
they were ordered.

The VICE PRESIDENT. The Secretary will call the roll.
The Chief Clerk proceeded to call the roll.
Mr. TYDINGS (when his name was called). On this vote I

have a general pair with the senior Senator from Arkansas [Mr.
ROBINSON]. Not knowing how lie would vote, I withhold my
vote.

The roll call was concluded.
Mr. ALLEN. On this vote I have a special pair with the

Senator from Nevada [Mr. ODuc], and in his absence I with-
hold my vote. Were the Senator from Nevada present, he
would vote "nay," and if I were permitted to vote I would vote
"yea."

Mr. BINGHAM (after having voted in the negative). I have
a general pair with the junior Senator from Virginia [Mr.
GLASS]. I understand that if he were present he would vote
"yea." As I am unable to obtain a transfer, I withdraw my
vote.

Mr. ASHURST. I wish to announce that my colleague [Mr.
HAYDEN] is absent from the Chamber on a very important con-
ference relating to the Colorado River. He is paired with the
junior Senator from Arkansas [Mr. CARAWAY]. If my col-
league were present, he would vote "nay," and if the Senator
from Arkansas were present and permitted to vote he would
vote "yea."

Mr. GEORGE. I wish to inquire If the senior Senator from
Colorado [Mr. Pnrpps] has voted?

The VICE PRESIDENT. He has not voted.
Mr. GEORGE. I have a general pair with the senior Senator

from Colorado [Mr. PHIPPS], who, I am advised, is unavoidably
detained from the Senate at this moment on official business.
If he were present, he would vote "nay," and if I were privi-
leged to vote I would vote "yea."

Mr. SCHALL. I wish to announce that my colleague [Mr.
SHIPsTnAn] is ill in the hospital.

Mr. SHEPPARD. I desire to announce that the senior Sena-
tor from New Mexico [Mr. BRATTON] is paired with the junior
Senator from New Mexico [Mr. CUTTING]. If present, the senior
Senator from New Mexico [Mr. BRAT-rON] would vote "nay"
and the junior Senator from New Mexico [MI%- CUTTING] would
vote " yea."

I also desire to announce that the junior Senator from Okla-
homa [Mr. THOMAS] is necessarily detained on official business.
If present, he would vote "yea."

I also announce that the Senator from Wyoming [Mr. KEN-
DRICK] and the Senator from Nevada [Mr. PITrMAN] are neces-
sarily detained from the Senate on official business.

I also desire to announce that the Senators from Arkansas
[Mr. ROBINSON and Mr. CARAWAY] are necessarily out of the
city. This announcement may stand for the day.

Mr. HEFLIN. Mr. President, I ask for a recapitulation of
the vote.

The Chief Clerk again recapitulated the vote, and the result
was announced-yeas 29, nays 48, as follows:

YEAS-29
Barkley Harris Nye Smith
Black Harrison Overman Steck
Blease Hawes Pine Swanson
Brookbart Heflin Robinson, Ind. Trammell
Capper Howell Sackett Tyson
Dill McKellar Schall
Fletcher McMaster Sheppard
Frazier Norbeck Simmons

Ashurst
Blaine
Borah
Broussard
Burton
Connally
Copeland
Couzens
Deneen
Edge
Fess
Gillett

Glenn
Goff
Goldsbor
Gould
Greene
Hale
Hasting
Hatfield
Hebert
Johnson
Jones
Kean

NAYS-48
Keyes
Ktn

rough La 14 ollette
McNary
Metcalf
Moses

a Norris
Patterson
Ransdell
Reed
Shortridge
Steiwer

NOT VOTING--18

Stephens
Thomas, Idaho
Townsend
VandenbergWagner
Walcott

Waish, Mass.
Walsh, Mont.
Warren
Waterman
Watson
Wheeler

Allen Dale Oddie Smoot
Bingham George Phipps Thomas, Okla.
Bratton Glass Pittman Tydings
Caraway Hayden Robinson, Ark.
Cutting Kendrick Shipstead

So Mr. SAccgrT's amendment was rejected.
Mr. HARRISON. Mr. President, I desire to offer an amend-

ment.
The VICE PRESIDENT. The Senator from Mississippi offers

an amendment, which will be reported.
The CHIEF CLERK. On page 16, strike out lines 11 to 25, in-

clusive, in the following words:
SEc. 22. That on the first day, or within one week thereafter, of the

second regular session of the Seventy-first Congress and of each fifth
Congress thereafter, the President shall transmit to the Congress a
statement showing the whole number of persons in each State, ex-
cluding Indians not taxed, as ascertained under the fifteenth and each
subsequent decennial census of the population, and the number of
Representatives to which each State would be entitled under an ap-
portionment of the existing number of Representatives made In the fol-
lowing manner : By apportioning the existing number of Representatives
among the several States according to the respective numbers of the
several States as ascertained under such census, by the method used
in the last preceding apportionment, no State to receive less than one
Member.

And in lieu thereof insert:
SEc. 22. That before the expiration of the second regular session of

the Seventy-first Congress and of each fifth Congress thereafter, the
President shall transmit to the Congress a, statement showing the whole
number of persons (stating separately the number of aliens) In each
State, excluding Indians not taxed, as ascertained under the fifteenth
and each subsequent decennial census of the population,, and the num-
ber of Representatives to which each State would be entitled under an
apportionment of the then existing number of Representatives made in
each of the following manners : (1) By apportioning the then existing
number of Representatives among the several States according to the
respective numbers of the several States (including aliens but exclud-
ing Indians not taxed) as ascertained under such census, by the method
used in the last preceding apportionment, no State to receive less than
one Member, and (2) by apportioning the then existing number of Rep-
resentatives among the several States according to the respective num-
bers of the several States (excluding Indians not taxed and aliens) as
ascertained under such census, by the method used in the last preceding
apportionment, no State to receive less than one Member.

And on page 17 strike out lines 1 to 7, inclusive, in the follow-
ing words:

If the Congress to which the statement required by section 1 is trans-
mitted fails to enact a law apportioning Representatives among the sev-
eral States, then each State shall be entitled, in the second succeeding
Congress and In nmch Congress thereafter until the taking effect of a
reapportionment on the basis of the next decennial census, to the num-
ber of Representatives shown In the statement; and it.

And insert in lieu:
If the Congress to which the statement required by this section is

transmitted, and the succeeding Congress, fail to enact a law apportion-
ing Representatives among the several States, then each State shall be
entitled, in the third Congress succeeding the Congress to which such
statement Is transmitted, and in each Congress thereafter until the tak-
ing effect of a reapportionment on the basis of the next decennial cen-
sus, to the number of Representatives shown in clause (1) of the state-
ment; except that upon the ratification of any amendment to the Con-
stitution excluding aliens from the persons to be counted in making an
apportionment of Representatives then each State shall be entitled, In
the second Congress succeeding the Congress during which such ratifica-
tion occurs, and in each Congress thereafter until the taking effect of a
reapportionment on the basis of the next decennial census, to the num-
ber of Representatives shown in clause (2) of the statement. It.

Mr. HARRISON. Mr. President, I want to explain this
amendment briefly, so as to indicate just what is intended to be
accomplished by it.

Under the bill the President of the United States, following
the enumeration, will submit, either on the first day of the
December session of Congress the next year, or within a week

1929 2065
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Mr. WALSH of Montana. Manipulation can occur; but how

can manipulation occur?
Mr. BLACK. It can occur exactly as it occurred when Rep-

resentatives were taken away from four States.
Mr. WALSH of Montana. But then, obviously, according to

the, statement of the Senator, the House disregarded the rule
of major fractions and with respect to certain States did not
give them the representation to which they were entitled by the
application of the principle of major fractions.

Mr. BLACK. That is the Senator's interpretation, but the
Senator does not understand major fractions, because the Sen-
ator has the idea that the constituency which has the largest
major fraction gets a Representative as a matter of right.

Mr. WALSH of Montana. Yes.
Mr. BLACK. But the Senator from Michigan, who says he

understands it thoroughly, has just told the Senator that that
is not the case.

Mr. WALSH of Montana. He has indicated that under cer-
tain circumstances that is not the case, but I have not been able
to understand what those circumstances are.

Mr. BLACK. Neither do I; neither does anybody else, and
that is what I am complaining about when the power is given
to the President.

Mr. GEORGE. Mr. President, may I ask the Senator from
Michigan a question?

Mr. VANDENBERG. I have not the floor.
Mr. GEORGE. Then I will take the floor, if I may be recog-

nize-d, and will ask the Senator is not the major-fractions rule
when the number of Representatives in the House has been
fixed and the population has been ascertained, then itis neces-
sary to find a divisor that. will make it possible to give to all
the States that have major fractions, that is, the greater part
of the unit of the divisor, each a Representative in the House?

Mr. VANDENBERG. That is correct.
Mr. GEORGE. In that way it is necessary to keep searching,

I should say, until a divisor is obtained which will result in
bringing the total number of Representatives down to the num-
ber which has been fixed and predetermined.

Mr. VANDENBERG. The searching is done by mathematical
calculation which is perfectly understood.

Mr. GEORGE. But if merely a fixed number were taken and
divided into the population, thei-e might be'sufficient States with
major fractions left over to give a larger number of Representa-
tives In the House than the number fixed.

Mr. VANDENBERG. That is correct.
Mr., GEORGE. So it is necessary by a mathematical process

to find a divisor that will leave exactly the proper number of
major fractions.

Mr. VANDENBERG. That is correct. May I say to the
Senator that under the system of major fractions as known in
Daniel Webster's day there might be more major fractions than
the size of the House justified. Then we reached the point
where it was not satisfactory not to have a fixed objective in
the size of the House; and that is the system of major fractions
employed to-day.

The VICE PRESIDENT. The question is on agreeing to the
amendment offered by the Senator from Alabama [Mr. BLAcKI].

Mr. BLACK. On that I ask for the yeas and nays.
The yeas and nays were ordered, and the Chief Clerk pro-

ceeded to call the roll.
Mr. METCALF (when hisname was called). I have a gen-

eral pair with the Senator from Arkansas [Mr. ROBINSON]. Not
knowing how he would vote on this question, I withhold my
vote.

The roll call was concluded.
Mr. FESS. I desire to announce that on this question the

senior Senator from Massachusetts [Mr. GILLrr] Is paired with
the junior Senator from Arkansas [Mr. CARAWAY].

Mr. SHEPPARD. I desire to announce that the Senator from
Oklahoma [Mr. THOMAS] is necessarily detained on official
business.

The result was announced-yeas 36, nays 52, as follows:
YEAS-36

Barkley Dale Heflin Sackett
Black Frazier Howell Sheppard
Blaine George King Smith
Blease Glass McKellar Steck
Bratton Greene McMaster Stephens
Brookbart Harris Norbeck Swanson
Broussard Harrison Norris Trammell
Connally iawes Nye Tyson
Cutting Hayden Pittman Wheeler

NAYS-52
Alien Capper Edge Goldsborough
Ashurst Copeland Fess Gould
Bingham Couzens Fletcher Hdale
Borah Deneen Glenn Hastings
Burton Dill Goff Hatfield

febert
,Johnson
Jones
Kean
Kendrick
Keyes
La Follette
McNary

Caraway
Glllett

Moses Schall
Oddle Shortridge
Overman Simmons
Patterson Smoot
Phipps Steiwer
Pine Thomas, Idaho
Ransdell Townsend
Reed Tydings

NOT VOTING-7
Metcalf Robinson, Ind.
Robinson, Ark. Shipstead

Vandenberg
Wagner
Walcott
Walsh, Mass.
Walsh, Mont.
Warren
Waterman
Watson

Thomas, Okla.

So Mr. BLxcic's amendment was rejected.
Mr. BLACK. Mr. President, I send to the desk an amend-

ment which I ask to have stated.
The VICE PRESIDENT. The amendment will be stated.
The C~ir' CLERK. On page 5, after the period in line 13, it

Is proposed to insert the following new section : 4
Such censuses shall also Include an enumeration of aliens lawfully in

the United States and of aliens unlawfully in the United States.

The VICE PRESIDENT. The question is on the amendment
of the Senator from Alabama.

Mr. BLACK. I thought perhaps the committee might accept
that amendment.

Mr. JOHNSON. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from California?
Mr. BLACK. I yield.
Mr. JOHNSON. It would be an utter impossibility to under-

take that enumeration in the census, so I am advised. It would
simply add to the cost, and would accomplish no purpose, so
far as that is concerned, because the particular matter is under
the Labor Department at the present time in regard to the aliens
lawfully and unlawfully In the United States; and it is obvious
that if we gave to enumerators the right to determine, as I
understand the amendment-I heard it read only for the first
time-whether one were here lawfully or unlawfully, we would
give them a tagk that is impossible of performance in the very
brief period that is accorded.

May I inquire of the Senator if I am accurate in saying that
the amendment provides for ascertaining the aliens lawfully
and those unlawfully in the country?

Mr. BLACK. That is correct.
Mr. JOHNSON. That is what the amendment provides?
Mr. BLACK. That is correct.
Mr. JOHNSON. Of course, that can not be done in an

enumeration of the sort that is indicated.
Mr. BLACK. Mr. President, the Senator.stated, as I under-

stood him, that he had been informed that it was impracticable
to do that. May I ask the Senator-

Mr. JOHNSON. No; that was not in relation to the par.
ticular matter of the lawfulness or the unlawfulness. It had
naught to do with this amendment. At first I did not quite
comprehend, having heard the amendment for the first time,
what Its proposal was ; but i proposal to put in the hands of an
enumerating officer the determination of whether an alien is
here lawfully or unlawfully I leave to the Senate to decide.

Mr. BLACK. Mr. President-
SEVERAL SENATORS. Vote!
Mr. BLACK. We are not going to vote right this minute.

I think probably we will not speed up any by making an effort
to vote hurriedly.

The VICE PRESIDENT. The Senator from Alabama has the
floor.

Mr. BLACK. Mr. President, this Is an important amend-
ment. I understand that perhaps no amendments to the bill
are considered of any importance; but this is one upon which
it might be wise to have a vote by the full Senate. It cer-
tainly can not be said that the United States should not know
how many aliens are unlawfully in this country.

Mr. TYDINGS. Mr. President, will the Senator yield?
Mr. BLACK. I yield.
Mr. TYDINGS. In the course of the Senator's explanation

of his amendment I hope he will point out how a census would
be taken of the aliens unlawfully in this country-how they
could be tracked down and enumerated.

Mr. BLACK. I shall be glad to do that. One of the ways to
find out whether or not a man is ufilawfully in the country is to
ask him when he came, how he came, and where he came from.
Another way is to find out whether or not he was born in this
country.

I understand, Mr. President, that the very moment any ques-
tion is raised with reference to aliens there are some who take
the viewpoint that it is an attempt to injure America. Why,
the statement was even made on the floor of the Senate yester-
day afternoon that the percentage of native-born Americans
who came to the colors to defend this country during the World
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War was a smaller percentage than that of the foreign born
who flew to the flag.

Mr. TYDINGS. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Maryland?
Mr. BLACK. I yield to the Senator.
Mr. TYDINGS. The Senator may have planned to have a

census taken of aliens unlawfully in the United States; but it
seems to me that if a census enumerator were going about, and
came to a house where he met a man who was a Hungarian,
say, and could not speak English, and the enumerator asked how
long the man had been in the country and how he came to get
into the country, all he would really have from the man would
be his own statement. How could he check up whether the
man was telling the truth or making a false statement? How
woulPhe ascertain that the man had come into the country un-
lawfully? He would have only the individual's word for it;
would he not? The individual might be in Jackson, Miss., but
he might have come unlawfully into the country in Michigan
six months before; and how would the man's history be traced
so that it would be-known whether-he came in lawfully.or un-
lawfully in a case of that kind?

Mr. GEORGE. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Georgia?
Mr. BLACK. I do.
Mr. GEORGE. May I suggest to the Senator from Alabama-

that the legality of entry would necessarily raise a judicial ques-
tion upon which rights would, of course, depend; and it does
not seem to me that the census enumerators could settle in any
satisfactory way that important question.

Mr. BLACK. -Mr. President, I realize that the census enu-
merators could not settle the question. -I realize,- further,, that
the statement made by the Senator from Maryland that the
enumerator would only have the man's statement in the census
report is true; but that would be more than we have to-day.

Mr. TYDINGS. Mr. President, will the Senator yield?
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Maryland?
Mr. BLACK. When I have finished- replying to the Senator

from Georgia.
I was led to offer this amendment by reason of the fact that

a few days ago I took up with the Secretary of Labor a question
as to the number of aliens in this country who had entered il-
legally. He stated to me that it was absolutely impossible for
him even to approximate, or to hazard a guess. The statement
was further made that the only thing to do would be to make an
attempt, by an appropriation by Congress, to have an investiga-
tion made in order to determine that fact.

All facts can not be obtained at once, but certainly we would
be further along than we are to-day if we attempted, through the
census enumerators, to ascertain whether or not a man had been
born in this country and how he had come into the country.

Mr. TYDINGS. Mr. President, will the Senator yield?
Mr. BLACK. I yield.
Mr. TYDINGS. The Senator has just stated that we would

have to rely upon the individual himself as to whether or not
he came into the country legally or illegally. Anyone coming
into the country illegally would have to lie or sneak in, and
if he lied his way in, does the Senator think the answers we
would get in these statistics would justify the expense and
trouble that would have to be entailed to obtain the information?
If a man is going to steal his way into the country, or is going
to lie his way into the country, if he gets here illegally, certainly
anything that comes from him should be taken with a grain of
salt, and the information so obtained would be worthless. It
would not be worth the effort necessary to obtain it.

Mr. BLACK. I can see no reason why there should be any
great anxiety as to the whether the gentleman was going to
tell the truth or tell something which was not true.

Mr. BRATTON. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from New Mexico?
Mr. BLACK. I will yield when I have replied to the question

of the Senator from Maryland.
The Senator from Maryland takes the position that because

a man might state something that was untrue, he should not
be interrogated. If that is correct, the enumerators should not
ask questions of any kind, because the answers might not be
true.

Mr. HAWES. Mr. President, will the Senator yield?
Mr. BLACK. After I have yielded to the Senator from New

Mexico. I yield now to the Senator from New Mexico.
Mr. BRATTON. I ask a question purely for information. In

the absence of the adoption of the pending amendment, what is
the duty of a census enumerator in ascertaining the place of

birth of a given individual, and if it develops to be in a foreign
country, the time of his entry into this country? Is he or not
required to gather all the facts from which a judicial tribunal
could determine whether such foreigner is here lawfully or
otherwise?

Mr. BLACK. The Senator from Michigan could answer that
perhaps better than I can. As I understand it, the pending bill
does not require the enumerators to obtain information as to
the place of birth or the ancestry of the individual.

Mr. VANDENBERG. I am unable to answer the question
of the Senator.

Mr. JONES. Mr. President, I might suggest to the Senator
that the Director of the Census has made up a schedule of
questions to be asked, based largely on the questions which
have been asked heretofore, and it was not deemed necessary to
specify the different questions in the bill. I want to say to the
Senator that the nativity of the different persons is one of the
items that is brought out.

Mr. BRATTON. Mr. President, will the Senator yield to me
further in order that I may seek additional information from
the Senator from Washington?

Mr. BLACK. I yield.
Mr. BRATTON. If in the course of interrogation a given Indi-

vidual it develops that he is born in some foreign country, has
it been the practice heretofore to develop the facts with refer-
ence to the time of entry into this country?

Mr. JONES. I doubt that, although I have not exact infor-
mation as to that. There is a long list of questions that are
to be asked by the enumerator, but just how far they go I am
not prepared to say. Whether the questions cover exactly the
point the Senator has mentioned I can not say, but the enumer-
ator does inquire, of course, to determine whether a man is an
alien, or whether he is a native-born citizen.

Mr. BRATTON. If the Senator from Alabama will allow me
to pursue that matter a little further-

The VICE PRESIDENT. Does the Senator from Alabama
yield further to the Senator from New Mexico?

Mr. BLACK. I yield.
Mr. BRATTON. The point I have In mind is whether or not,

in the administration of laws under which previous censuses-
have been taken, the facts have been gained from which a court
or other tribunal could ascertain whether a foreigner entered-
this country legally or otherwise.

Mr. JONES. Mr. President, I do not think the census enu-
merators go into that phase of the question. They could not
pass on that.

Mr. BRATTON. The Senator misapprehends what I have in
mind. In taking a previous census, when an Individual an-
nounced that he was born in a foreign country, has the enumer-
ator pursued the subject to the extent of ascertaining when he
came into this country, and gathered such other facts from
which it could determine whether the foreigner was here
illegally?

Mr. JONES. I am inclined to think that they find out when
lie came into the country, but just how far they go in that
particular I can not tell the Senator.

Mr. HEFLIN. " Mr. President, why could not the census
enumerator ask these men at what port of entry they came in,
and then we could communicate with the port and see if their
names were on the record; and if they had told a falsehood
about it, and it was shown that they had been smuggled into
the country, we could get them out of the United States.

Mr. BRATTON. That is the point upon which I have been
trying to get information, namely, as to whether in taking
any previous census those questions or similar questions have
been asked the foreigner from which a. department or court
could arrive at a conclusion as to whether the alien was here
with legal sanction, or otherwise.

Mr. HAWES. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Missouri?
Mr. BLACK. I yield.
Mr. HAWES. Iii all seriousness, I would like to suggest to

the Senator that if an alien is here unlawfully, what we really
want is not an enumerator but a policeman to arrest him.

Mr. BLACK. If we find out where he is, and whether he
is unlawfully here.

Mr. HAWES. It is not the business of an enumerator to look
after violators of the law. So it seems to me that that provi-
sion, if it remains in, would mean an enumeration of men who
were violating the law, and that is a question for the Depart-
ment of Justice and not one for the census enumerators.

Mr. BLACK. Mr. President, I desire to get through as
quickly as I can. I will state first, with reference to the ques-
tion now raised, that it is my desire to have the information
secured, as far as it can be obtained, in order that the Depart-
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ment of Justice and the policeman whom the Senator from
Missouri has mentioned may later do their duty.

There is at present no method whatever provided by this
great country, so far as I am aware, which affords us any
information as to the number of aliens who are illegally in
America. It may be that there are some who think that we
should not get that information; I do not know. Personally,
I take the position that when an alien is illegally here, here in
violation of the plain laws of this country, we ought to utilize
every power at our command, whether it be by enumerators
or otherwise, to ascertain the identity of those aliens who are
illegally in our midst, in order that we may sooner or later
deport them back to the countries from which they came.

Mr. WALSH of Montana. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Montana?
Mr. BLACK. I yield.
Mr. WALSH of Montana. I am very sure that everybody would

assent to the proposition that it would be exceedingly advan-
tageous to.know about how many people there are in this coun-
try who are illegally here; but how could a census of them be
taken by anyone? If the department knows about people who
are here illegally, of course, the department immediately causes
their arrest for the purpose of deportation. The only way by
which we could ascertain whether they were here legally or not
would be to consult the department. It seems to me the diffi-
culty is not alone that the enumerators can not get the informa-
tion, but that it would be next to impossible for anybody to get
the information. Of course, in every case where the attempt to
get the information was resisted an inquiry would be neces-
sitated.

Mr. BLACK. I take the position that if the enumerators
could find 5,000 aliens illegally in our midst the money ex-
pended in getting the information and sending them from this
country would be money well spent.

Mr. WALSH of Montana. I fully agree with that, but let
me ask the Senator, How will the enumerators determine that
question?

Mr. BLACK. I have no sort of doubt but that the informna
tion Can be obtained-not a particle of doubt.

Mr. WALSH of Montana. Mr. President, will the Senator
yield again?

Mr. BLACK. I yield.
Mr. WALSH of Montana. Let me ask, then, if that would

not be an impeachment of the officers of the Department of
Labor, whose duty it is Immediately to arrest those who are
here illegally and deport them?

Mr. BLACK. If the enactment of a law to find out the
number of aliens who are in our midst, when we all know
they are here, can be construed as an impeachment of. any
department, then I am ready to impeach them. The Labor
Department is not finding out those who are here. If the
Senator should call them up, they would not even hazard a
gues.s as to the number of aliens who are in our country
illegally. At the same time, the aliens are here illegally, tak-
ing the jobs of American citizens, getting the money that would
otherwise be earned by American citizens living under Ameri-
can standards, and whenever an effort is made to pass legisla-
tion for the purpose of getting information on this subject,
sone argument is advanced about the impossibility or the un-
constitutionality of any effort to protect the present American
citizenship from a surplus of foreigners.

Mr. WALSH of Montana. If the Senator will pardon me
further-

Mr. BLACK. I yield to the Senator.
Mr. WALSH of Montana. Let me ask the Senator this:

Are we to understand that his accusation now is that the De-
partment of Labor is not performing its duty, is neglecting
to ascertain who are illegally in this country and to cause
them to be deported?

Mr. BLACK. I shall be glad to answer the Senator's ques-
tion, but I shall not be diverted from the issue which Is before
us, and which is, "Are we willing to vote for a measure which
will tend to some extent to inform the- country how many
aliens are illegally in America?" I make no indictment of the
Department of Labor.

Mr. GEORGE. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Georgia?
Mr. BLACK. I shall yield again just for a question. I am

• under a 30-minute limitation.
Mr. GEORGE. I appreciate that fact. I want to say this:

I think It is not exactly fair to the Department of Labor to
criticize them about this matter.

Mr. BLACK. I was just about to say that.

Mr. GEORGE. Because under a proper registration of aliens,
and in no other way, could we properly get the information1
which the Senator wishes to secure by the enumeration, be:
cause it is a judicial process, and it would be very unwise, it
seems to me, to inject into the enumeration of the population
machinery that ought to be kept within the other field.

Mr. WHEELER. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Montana?
Mr. BLACK. Mr. President, due to the fact that my time

is about exhausted-
Mr. WHEELER. I was merely going to suggest this to the

Senator, that I can not see how it is possible to get the in-
formation which he suggests in his amendment; but there is
one thing that could be done without a question of. doubt.
Every alien who comes into the United States is supposd to
come In through a port of entry. Every alien could be asked
through what port of entry he came Into the United States,
and we could then have the Department of Labor check up
all the aliens In the United States and ascertain whether or
not they had given the correct information if we wanted to go
to that extent.

Mr. BLACK. That is exactly correct.
Now, lest there be a misunderstanding, I have not sought to

indict the Department of Labor, and I do not. I have not done
it directly or indirectly, by inference, remotely, or in any other
way. The Department of Labor, in my judgment, is doing its
best with the funds on hand, and if I am not mistaken-and .I
am not sure about this--that department has sought appropria-
tions in order that it might get this very information with
reference to aliens. Why the bills making the necessary appro-
priations have not been enacted I do not know, but I do know
that there is a decided minority sentiment in this country op-
posed to any measure that will curtail immigration to the
slightest: extent.

Mr. BRATTON. Mr. President, will the Senator yield?
Mr. BLACK. Certainly.
Mr. BRATTON. The objection has been raised against the

Senator's amendment that it attempts to vest in the census
enumerators the power to pass upon judicial questions. I doubt
the wisdom of that, but I am in full sympathy with the pro-
posal to gather data for proper use by the Department of Justice
or otherwise in determining whether aliens are in the country
legally or otherwise. I suggest to the Senator that language
substantially reading as follows might be substituted which
would eliminate the objection entertained by some Senators to
the pending amendment. This is the language I suggest to the
Senator:

That such cengus shall also include an enumeration containing full
information respecting all aliens in the United States, including therein
the facts and circumstances under which each entered the United States.

Under that provision an enumerator could interrogate an
alien and gather from him the facts which might be used by the
Department of Justice or the Department of Labor or otherwise,
by which a competent tribunal in exercising its jurisdiction
could determine whether or not the alien is here lawfully, and
if not to deport him or take proper action.

Mr. BLACK. I think the Senator's suggestion is a good one,
and I would be glad to have him offer that as a substitute.

Mr. BRATTON. I shall do so.
Mr. TYDINGS. Mr. President-
Tie VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Maryland?
Mr. BLACK. I yield.
Mr. TYDINGS. I would like to ask the Senator from New

Mexico a question. As I understand the Senator, the census
will be taken of all persons, citizens and aliens, and I assume
the questionnaire which is to be circulated in each case would
have the effect of producing the information mentioned In the
Senator's amendment and that the Department of Labor or the
Department of Justice, having certain investigators or enumera-
tors, would get the information without the amendment being
incorporated in the bill at all.

The VICE PRESIDENT. Does the Senator from Alabama
modify his amendment, as proposed, by the Senator from New
Mexico?

Mr. BLACK. I will modify it in line with the suggestion of
the Senator from New Mexico, and now I would prefer to pro-
ceed with my remarks without being called upon to answer any
further questions so that I may conclude what I have to say.

I want to call attention to the fact that the Department of
Labor has invited our attention to the number of immigrants
who illegally entered our borders last year and they have asked
for aid and assistance to prevent illegal entry in the future.
The Secretary of Labor whom, instead of criticizing, I desire
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to commend for his work In the position which he holds, has
expressed himself all over this land as favoring methods which
will permit the Nation to determine whether a man who has
come to America from a foreign land has entered our country
legally or illegally. There is nothing strange about the amend-

ment and nothing revolutionary. It is merely a proposition sug-
gesting that we utilize the machinery which is at hand to get as
much information as we can to determine the facts with refer-
ence to the entrance of immigrants into the country.

Statistics show there are 14,500,000 aliens in our land to-day.
Many of them can not speak the English language. They come
from countries with various kinds of governments. It is my
judgment, and I have offered a bill for the purpose, that if the
Congress would do its duty it would absolutely prohibit the en-
trance of a single immigrant into this land for the next five
years While we take stock of our present citizenship, with the
view of educating the foreign born for their own good and for
the welfare of our country.

I do not wish to be understood as criticizing the statement
made by the Senator from Massachusetts [Mr. WALSH] on
yesterday. I said in the beginning that I did not intend to do
that. I desire, however, to quote from statistics with reference
to services rendered by native-born Americans and those who
were foreign born. After the statement made yesterday on this
subject, I sent for the report of the provost marshal general In
order that I might find for myself whether the native-born citi-
zens of this land of ours were shown to be recreant to their duty
when the call of war sounded in the land. I find these facts,
which I shall now read, on page 90 of the report of the provost
marshal general, made in 1919.

Mr. WALSH of Massachusetts. Mr. President-
The VCE PRESIDENT. Does the Senator from Alabanma

yield to the Senator from Massachusetts?
Mr. BLACK. I yield.
Mr. WALSH of Massachusetts. I understand that during my

absence from the Chamber the Senator made some. reference
to something I said yesterday.

Mr. BLACK. That is correct.
Mr. WALSH of Massachusetts. Will the Senator kindly re-

peat it?
Mr. BLACK. I am just beginning now to discuss it. It

would be impossible to repeat the exact language, because my
statement was not written. I was commenting upon the Sena-
tor's statement with reference to native born and foreign born
in the World War.

Mr. WALSH of Massachusetts. I had understood that the
Senator attributed to me the use of the word "slackers" in
referring to those whom the Army rolls showed to be on the
deferred and exempted classes of aliens and Americans regis-
tered.

Mr. BLACK. I stated in response to a statement of the
Senator from Utah [Mr. KNIo] that the Senator from Massa-
chusetts quoted or stated that he was using the language of
somebody else in calling them "slackers."

Mr. WALSH of Massachusetts. There was a hearing before
the Immigration Committee some time ago and statistics were
presented along the line that I presented and that the Senator
Is about to present, and in those hearings the term "slackers"
was used. I used the expression yesterday with quotation
marks, as I said at the time, and did not myself attribute to
these classes of registrants the condition of being slackers.

Mr. BLACK. In Table 24 of the second report of the provost
marshal general I find the following figures.

The VICE PRESIDENT. The Senator's time on the amend-
ment has expired.

'Mr. BLACK. I have not spoken on the bill.
The VICE PRESIDENT. The Senator is entitled to 30 min-

utes on the bill.
Mr. BLACK. Those who were placed in class 1 were 24.33

per cent of aliens. Those placed in the deferred classes-those
who gave excuses as to why they should not serve, those whom
the Senator said someone had called "slackers," though person-
ally I would not and I do not agree with that statement-were
75.67 per cent.

Mr. TYDINGS. Mr. President, will the Senator yield?
Mr. BLACK. I yield.
Mr. TYDINGS. Is the Senator quoting from draft statistics

or from the volunteers?
Mr. BLACK. I am quoting from the table of classification of

aliens and citizens compared in the draft army.
Mr. WHEELER. Mr. President-
The VICE PRESIDENT. Does the Senator from Alabama

yield to the Senator from Montana?
Mr. BLACK. I yield.
Mr. WHEELER. Of course, those figures would not be fair

to the aliens because of the fact that a good many of them

could not be taken Into the Army, as I recall the law, because
of the fact that they came from countries with which we were
at war. That is my recollection.

Mr. BLACK. Those of native-born Americans who were
placed in deferred classes were 63.33 per cent. I do not mean
to infer that either the 63 per cent of native Americans or the
75 per cent of foreign born were slackers. In my judgment the
fact that they were put in the deferred classes is no indication
that they were slackers. Some of them may have been, but I
am giving the statistics simply in order that the record may
be clear as to what the provost marshal general's report showed
in this controversial matter.

Mr. WALSH of Massachusetts. Of course, there was no
dispute about the figures I gave yesterday. The figures I gave
were correct, were they not?

Mr. BLACK. I did not have the opportunity, in the short
time available to me, to get exactly what the 24 per cent meant
which the Senator referred to, unless it was the 24.33 per cent
of Americans placed in class 1.

Mr. WALSH of Massachusetts. The Senator will find on
page 1980 of the RECORD the figures which were used in the
colloquy that took place between himself and myself on yes-
terday. The number of aliens registered was 1,703,000; ex-
empted as enemy aliens, 334,949; aliens exempted or received
deferred classification, 580,003; per cent other than enemy
aliens exempted or deferred, 33 per cent. NumbeX of Americans
registered, 8,976.808; Americans exempted or received deferred
classification, 5,684,533; percentage of Americans exempted or
deferred, 64 per cent. I was simply making a comparison be-
tween the percentage of Americans and the percentage of aliens
who were not enemies that were placed in the exempted or de-
ferred classes.

Mr. BLACK. The figures show that those placed in de-
ferred classes among the aliens were 75.67 per cent, as against
63.33 per cent of native born. I have not been able to find in
the report the distinction drawn by the Senator in his figures,
but there can be no doubt that there were 75 per cent of the
aliens who were put in deferred classes either because they
belonged to enemy countries or because of requests for some
other reason.

Mr. WALSH of Massachusetts. It is very easy to figure out
the percentage. The enemy aliens exempted were 335,000 and
other aliens 580,000, together they representing about 915,000.
The total number of aliens registered was 1,703,000. The per-
centage of all aliens, including enemy aliens, who were placed
in these classes was about 54 per cent. The total percentage
of all Americans placed in deferred classes was about 64 per
cent. If we deduct enemy aliens, who could not serve, the alien
percentage is about 33 per cent.

Mr. BLACK. As I said, the total number of aliens placed
in deferred classes was 75.67 per cent. I have the provost
marshal general's report before me. There were placed In
deferred classes 1,288,617 of aliens.

It will also be remembered that the percentage of marr ied
men, according to our census statistics, among native-born
Americans is greater than the percentage of married men among
the alien born. Of course, at that time that was properly a
cause for deferred classification.

Going just a step farther and quoting from the same report,
at page 462 we find that the report shows the number of deser-
tions, by citizenship, from the American Army: Desertions of
native-born Americans, 3.23 per cent; desertions of foreign-
born, 10.87 per cent. That Is, more than three times as many
foreign born deserted from the American Army as did native-
born Americans.

Going a step farther in the report of the provost marshal
general, I find this statement:

It Is not too much to say that the spectacle of American boys,
the finest In the community, going forth to fight for the liberty of
the world, while sturdy allens--many of them born in the very coun-
tries which have been Invaded by the enemy-stay at home and make
money has been the one notable cause of dissatisfaction with the
scheme of military service embodied In the selective-service act.

So, Mr. President, while I admit without question there are
now. many good men who have come to this country from for-
eign lands, and there have been many immigrants in the
past who have become good citizens, yet I take the position
that to-day what this country needs is not more immigrants
but a less concentration of the wealth which the Senator from
Massachusetts [Mr. WALSH] mentioned on yesterday, and that
can not be obtained unless there can be found paying employ-
meat for our citizens. With millions of our people out of work,
what possible excuse can there be for failing to adopt every
means at our hand to remove from our land the aliens who
have unlawfully intruded themselves. in our country? With
cities advertising that there are inexhaustible supplies of un-
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organizable Mexican labor in our country, What excuse can we
offer for a failure to adopt every possible means to discover
aliens illegally here, that we may later remove this unfair com-
petition with American labor?

I acknowledge the statement of the Senator from Massachu-
setts that there are many aliens who have entered America who
can and who have made real contributions to our citizenship,
but it is my belief that what America needs to-day is not more
immigrants but a fair opportunity for our present population.
It needs positions for those who are now within our midst. We
need to shut the door and close the gates against foreign immi-
gration from any land until those here have absorbed our prin-
ciples and become merged in the social, political, and economic
life of the Nation.

There is nothing unfair about this for prospective immigrants
and it is certainly just to our present citizenship. With four-
teen and one-half million immigrants in our midst, why should
we not spend a little money for the purpose of placing our
hands on the aliens who have come here illegally? Why should
we dispute as to whether the method is perfect and whether
the results would be 100 per cent accurate? After all, Mr.
President, the question comes down to this: Those who are in
favor of restricted immigration are in favor of using all possible
means to register the aliens and thereafter to deport those who
are not lawfully here. Those who are opposed, and are honestly
opposed, to the. restriction of immigration, fight every means
and every measure which has a tendency to further restrict
immigration.

I submit that this amendment is fair and just to America.
If Senators believe in a restriction of foreign immigration, if
they believe il the principles of nationalism, which would make
this a land of Americans; if they believe in keeping the country
true to the old-fashioned principles and ideals of American
liberty and democracy, then they do not want immigrants in this
country who are here illegally. The amendment merely pro-
vides a method by which we may use the best means at our
command to determine what immigrants are here legally and
what immigrants are here illegally.

Mr. WALSH of Massachusetts. Mr. President, will the
Senator from Alabama yield for a 'question?

The VICE PRESIDENT. Does the Senator from Alabama
yield to the Senator from Massachusetts?

Mr. BLACK. I yield.
Mr. WALSH of Massachusetts. The Senator from Alabama

has properly called attention to, and during this whole debate
.repeated comment has been made about, the large number of per-
sons who have entered this country illegally. Personally I
think the figures have been exaggerated, though I think it is
deplorable that there are so many immigrants smuggled into the
country. I wish to inquire what steps have been taken by any-
one in this body, in the other Chamber, or by the administra-
tion to increase the number of immigration. inspectors or to
secure additional appropriations so as to prevent the "boot-
legging" of immigrants into this country? Why are not those
who are urging more and more limitations upon the immigrant
doing something effective to stop smuggling and bootlegging of
foreigners who seek and enter the country illegally?

Mr. BLACK. I understand that there was an increased ap-
propriation for that purpose made at the last session of Con-
gress but that it was not sufficient.

Mr. WALSH of Massachusetts. I think we all can agree
that no person ought to be allowed to enter this country ille-
gally. There should be no official vigilance so sweeping as that
of preventing this offense against national authority by non-
residents.

Mr. BLACK. That is absolutely true. I am heartily in favor
of increasing the appropriations to prevent that.

Mr. TYDINGS. Mr. President, I offer a short amendment
which I propose to add to the amendment of the Senator from
Alabama [Mr. BLACK] as modified. I send the amendment to
the amendment to the desk and ask that it be read.

The VICE PRESIDENT. The amendment to the amendment
will be stated.

The LFAISLATWS CLERK. At the proper place it Is proposed to
add the following:

Exclude from the count all persons who have violated the eighteenth
amendment or the Volstead Act..

The VICE PRESIDENT. The question is on agreeing to the
amendment to the amendment.

Mr. COPELAND. Mr. President, I am unwilling to permit
the discussion about aliens to end here. I have no disposition
to continue the debate or to postpone the vote. But when I
think about the thousands and tens of thousands and hundreds
of thousands of persons in my home city who are of alien birth,
who have distinguished themselves in every walk of life, in the

professions and in trade, I can not let the moment pass without,
saying a word concerning them.

It it not fair-I say it in all kindness--to raise repeatedly-
In this body questions which bring heart burnings and unhappi-
ness into thousands of American homes. When I think about
the men and women who have come to America from foreign
shores, who have succeeded here, who have contributed to every-
thing making for the upbuilding of our country, I consider it
unjust, if I may say so, to reflect upon the whole group because
there happen to be those who have "bootlegged" their way
into the country. Ini the last analysis, with the exception of the
American Indian, all of us are aliens.

I went to the Russian border immediately after the World
War. I visited Poland. I saw there a country which had been
devastated by seven armies which crossed back and forth dur-
ing the Great War, a country which had been further devastated
by the war with the Russian Bolshevists. After that last war
with Russia, when the Russians were finally driven out of Po-
land they took three and one-quarter million of the population;
took away the flocks and herds and destroyed every building
in eastern Poland. When under the treaty of Riga those people
were permitted to came back to Poland they came to find their
homes destroyed, their lands grown up with underbrush, no
animals, no tools, no seed. I saw them living in covered-over
portions of trenches and in the dugouts. I am not surprised if.
thousands of them found their way to this country of wealth
and opportunity.

I have no question but there are hundreds of thousands of
immigrants who are here illegally. But when we consider the
conditions under which they were forced to live, and the pres-
sure under which they lived, the destruction of their homes
in the old country, I am not surprised that they camp. And
when I recall the aliens who, coming here years ago and acquir-
ing wealth, have used their money for the benefit.of humanity:
when I think about a man like Nathan Straus, who came hero
an Immigrant boy and has done more, in my opinion, for child
life in America and the world than any other two men who ever.
lived; when I see a member of our own body who was born in
a foreign country contributing $10,000,000 to the welfare of the
children of America; when I remember that a citizen of my
city, Mr. August Heckscher, another alien, has contributed
$4,000,000 to the same purpose; when I think of what these.-
and other aliens have done in contributing to the welfare of
America, I am not willing, sir, to sit in my place and hear the
whole group reflected upon, as apparently they will feel has
been done, by many things which have been said here.

I have no desire to say more than this, except to add that
there are aliens and aliens, and it is not fair thus, as I view it,
to reflect upon the whole alien group because a limited number
perhaps have not lived up to those standards which we believe
to be right.

Mr. HEFLIN. Mr. President, nobody has intended to re-,
fleet upon the whole alien group. Of course, there are bound to
be some honest aliens in the country; but no alien, no foieigner,.
who has been smuggled into the United States-it makes no
difference how bright he is or how good he is-if he is not
here properly, he has no business being here. Whenever one of
them is smuggled in he has violated the immigration law, and
le is not here properly and, I repeat, has no business being
here. We are going to do something ultimately to solve this
alien problem which the Senate refuses to solve now.

The VICE PRESIDENT. The question is on agreeing to the
amendment offered by the Senator from Maryland [Mr. Ty-
DINGS] to the amendment of the Senator from Alabama [Mr.
BLACK].

The amendment to the amendment was rejected.
The VICE PRESIDENT. The question recurs on the amend-

merit proposed by the Senator from Alabama.
Mr. BLACK. On that I ask for the yeas and nays.
The yeas and nays were not ordered.
Mr. HEFLIN. Division, Mr. President.
Mr. President, I suggest the absence of a quorum.
The VICE PRESIDENT.. The Secretary will call the roll.
The Chief Clerk called the roll, and the following Senators

answered to their names:
Allen Couzens Greene Keyes
Ashurst Cutting Hale King
Barkley Dale Harris La 'ollette
Binghamn Deneen Harrison MeKellar
Black Dill Hastings MeMoster
Blaine Edge Hatfileld McNary
Blease Foss Hawes Metcalf
Borah Fletcher Hayden .Moses
Bratton Frazier Hebert Norbeck
Brookhart George Heflin Norris
Broussara Glass Howell Nye
Burton Glenn Johnson Oddle
Capper Goff Jones Overman
Connally Goldsborough Kean Patterson
Copeland Gould Kendrick Phipps
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Pine Shortrldge Townsend Walsh. Mont.
Pittinan Simmons Trammell Warren
Ransdell Smith Tydings Waterman
Reed Steck Tyson Watson
Robinson, Ind. Steiwer Vandenberg Wheeler
Sackett Stephens Wagner
Schall Swanson Walcott
Sheppard Thomas, Idaho Walsh, Mass.

The VICE PRESIDENT. Eighty-nine Senators have an-
swered to their names. A quorfim Is present.

Mr. WATSON. Mr. President, I should like to ask the
Senator from Michigan how many more amendments are pend-
ing, and about the length of time he thinks it will take to
complete the bill?

Mr. VANDENBERG. I should be unable to answer the Sen-
ator. I think there are perhaps four or five amendments
pending and there ought to be no lengthy debate upon them.

Mr. WATSON. I desire to ask the two Senators, then-they
are here together now-whether or not they want the bill
completed to-night?

Mr. JOHNSON. I should prefer it.
Mr. WATSON. Very well.
Mr. BLEASE. Mr. President, I have three amendments. I

do not think all three of them will take over half an hour.
Mr. KING. Mr. President, will the Senator yield?
The VICE PRESIDENT. The Senator from Indiana has the

floor. Does the Senator yield?
Mr. WATSON. There is a vote pending, as I understand,

and I shall not interfere with that.
Mr. KING. I merely wish to suggest to the Senator, if I may

do so, that the so-called George amendment will be brought
before the Senate, and that will lead to some debate.

The VICE PRESIDENT. The question is on the amendment
of the Senator from Alabama [Mr. BLACK].

Mr. BLACK. I call for the yeas and nays.
The yeas and nays were ordered, and the Chief Clerk pro-

ceeded to call the roll.
Mr. METCALF (when his name was called). I have a gen-

eral pair with the Senator from Arkansas [Mr. ROBINSON].
Not knowing how he would vote on this question, I withhold
my vote.

Mr. WATSON (when his name was called). I transfer my
pair with the Senator from South Carolina [Mr. SMITH] to the
Senator from Missouri [Mr. PATTERSON] and will vote. I vote
"nay."

The roll call was concluded.
Mr. SHEPPARD. I desire to announce that the Senator

from Montana [Mr. WHEELER] and the Senator from Oklahoma
[Mr. THOfAS] are necessarily absent on official business.

The result was announced-yeas 24, nays 56, as follows:
YEAS-24

Barkley Connally Heflin Sheppard
Black Frazier McKellar Steck
Blease George McMaster Stephens
Bratton Glass Pine Swanson
Brookhart Harris Pittman Trammell
Capper Harrison Robinson, Ind. Tyson

NAYS-56
Allen Fletcher Kean Shortrldge
Ashurst Glenn Kendrick Simmons
Bingham Goff Keyes Steiwer
Blaine Goldsborough King Thomas, Idaho
Borah Gould La Follette Townsend
Broussard Greene McNary Tydings
Burton Hale Moses Vandenberg
Copeland Hastings Nye Wagner
Couzens Hatfield Oddie Walcott
Cutting Hawes Overman Walsh, Mass.
Deneen Hayden Phipps Walsh. Mont.
Dill Hebert Reed Warren
Edge Johnson Sackett Waterman
Fess Jones Schall Watson

NOT VOTING-15
Caraway Metcalf Ransdell Smoot
Dale Norbeck Robinson, Ark. Thomas, Okla.
Gillett Norris Shipstead Wheeler
Howell Patterson Smith

So Mr. BLACK'S amendment was rejected.
Mr. WATSON. Mr. President, I ask unanimous consent that

after 2 o'clock to-morrow no further speeches shall be made on
this bill and that all speeches cn amendments shall be limited to
five minutes.

The VICE PRESIDENT. Is there objection?
Mr. BLEASE. Mr. President, does the Senator mean on pend-

Ing amendments?
Mr. WATSON. All pending amendments.
Mr. HARRISON. That would not preclude the Senator from

South Carolina from offering his amendment.
Mr. BLEASE. I have here an amendment that I have had

printed and laid on the desk. I do not think I will take over
10 minutes in discussing it. If it is on pending amendments,
I will not consent to that.

7 Mr. HARRISON. Mr. President, may I say to the Senator
from South Carolina that under my interpretation of the pro-
posed agreement he has a right to offer his amuendment at any
time and have it be a pending amendment. The agreement will
not preclude him from talking on the amendment.

Mr. BLEASE. But, as I understand the proposal of the
Senator from Indiana, speeches on amendments from now on
are to be limited to 5 minutes.

Mr. HARRISON. No; after 2 o'clock to-morrow.
Mr. WATSON. After 2 o'clock to-morrow afternoon.
Mr. BLEASE. I do not think I shall want to speak at ail

after that time.
The VICE PRESIDENT. Is there objection to the proposed

nnanimous-consent agreement?
Mr. JOHNSON. Mr. President, I want to have the proposed

agreement entirely clear, so that there will be no misunder-
standing or mistake. After 2 o'clock to-morrow, as I under-
stand, no further speeches shall be made upon the bill; and
the only speeches shall be upon amendments, in duration five
minutes-amendments that are pending at 2 o'clock.

The VICE PRESIDENT. Is there objection to the proposed
unanilmous-consent agreement? The Chair hears none, and it
Is so ordered.

The agreement. was reduced to writing, as follows:
Ordered, by unanimous consent, That after the hour of 2 o'clock

p. m. on to-morrow further debate on the bill (S. 312) to provide for
the fifteenth and subsequent decennial censuses and to provide for
apportionment of Representatives in Congress is precluded, and no
Senator may speak more than once or longer than 5 minutes upon any
amendment that may be pending or any amendment that may be sub-
mitted and ordered to lie on the table prior to the hour of 2 o'clock p. m.

Mr. PITTMAN. Mr. President, is there an amendment pend-
ing now?

The VICE PRESIDENT. There is no amendment pending.
Mr. PITTMAN. I desire to offer an amendment.
The VICE PRESIDENT. The Senator from Nevada offers

an amendment, which will be stated.
Mr. WATSON. Mr. President, I should like to ask-
The VICE PRESIDENT. Does the Senator from Nevada

yield to the Senator from Indiana?
Mr. PITTMAN. I will yield after the amendment is stated.
The VICE PRESIDENT. The amendment will be stated.
The CHIEF CLERK. On line 24, page 16, after the word "ap-

portionment," it is proposed to insert "and by the method of
equal proportions"; and in line 3, page 17, after the word
"States," it is proposed to insert "under either method ";
and in line 7, page 17, after the word "statement," it is pro-
posed to insert "based upon the apportionment under the
method used at the last preceding apportionment."

Mr. WATSON. Mr. President, will the Senator from Nevada
yield for me to make a motion to go into executive session, and
after that to take a recess?

Mr. PITTMAN. With the understanding, of course, that this
amendment is pending.

Mr. LA FOLLETTE. Mr. President, I desire to be recog-
nized very briefly in my own right, and I ask the Senator from
Indiana to withhold his motion. I desire to discuss a matter
which does not pertain to the pending bill, and it will not take
me much more than a couple of minutes to explain it, and ask to
have printed in the RECORD a decision of the Supreme Court of
the United States.

Mr. WATSON. I yield, if I have the floor.
The VICE PRESIDENT. The Senator from Nevada has the

floor. To whom does he yield?Mr. PITTMAN. I understand that the effort at the present
time is to go into executive session, looking to a recess or an
adjournment-

Mr. WATSON. A recess.
Mr. PITTMAN. To which I have no objection. I understand

that the Senator from Wisconsin [Mr. LA FOLLETTE] desires to
make a statement on another subject. I have no objection to
that. I simply give notice that to-morrow morning I shall
attempt to get the floor and discuss briefly this amendment.

THOMAS W. CUNNINGHAM, RECUSANT WITNESS

Mr. LA FOLLETTE. Mr. President, on March 22, 1928, the
junior Senator from Utah [Mr. KINo] introduced Senate Reso-
lution 179, which was as follows:

Whereas It appears from the report of the Special Committee Investi-
gating Expenditures in Senatorial Primary and General Elections that a
witness; Thomas W. Cunningham, twice called before the committee
making inquiry as .directcd.by the Senate under Senate Resolution 195
of the Sixty-ninth Congress, declined to answer certain -question rela-
tive and pertinent to the matter then under inquiry:

192a 2083'
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T0 AMEND THE CONSTITUTION

HoUSE OF REPRESENTATIVEs,
COMMITTEE ON THE JUDICIARY,

Wednesday, February 13, 1929.

- The committee met at 10.30 o'clock a.m., Hon. George S. Graham
3 (chairman) presiding.

* The CHAIRMAN. The business specially for to-day is the hearing: upon the joint resolution offered by Mr. Hoch, to amend the Consti
%tution by adding, at the end of the first sentence to section 2, Article*XIV, the words “and aliens.” There is also a joint resolution in

..
. the hands o
f

the committee offered by Mr. Stalker, to amend the

# Constitution by adding a new article a
s follows:

Aliens shall b
e

excluded in counting the whole number o
f persons in each

State for apportionment o
f Representatives among the several States according

to their respective numbers.

* You will consider that resolution a
s

before the committee a
t

the
#same time, but Mr. Hoch's resolution is first in order and he will be

heard first.

< [H. J. Res. 351,Seventieth Congress,secondsession]

JOINT RESOLUTION Proposing an amendment to the Constitution o
f

the United States

Resolved b
y

the Senate and House o
f#: o
f

the United States o
f

America

in Congress assembled (two-thirds o
f

each House concurring therein), That the fol
lowing amendment is proposed to the Constitution o

f

the United States, which,

674942 1
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when ratified by the legislatures of three-fourths of the several States, shall be
valid to all intents and purposes as a part of the Constitution:

Amend section 2 of Article XIV by adding at the end of the first sentence of
said section the following words “and aliens”.

[H. J. Res. 102,Seventieth Congress, first session]

JOINT RESOLUTION Proposing to amend the Constitution of the United States to exclude aliens
in#" whole number of personsin each State for apportionment of Representativesamong the
Seve ta

Resolved by the Senate and House of Representatives of the United States of America
$n Congress assembled (two-thirds of each House concurring therein), That the fol
lowing amendment to the Constitution of the United States be proposed to the
several States, which, when ratified by the legislatures of three-fourths of the# shall be valid and binding as a part of the Constitution of the United

tates.
“ARTICLE –

“Aliens shall be excluded in counting the whole number of persons in each
State for apportionment of Representatives among the several States according
to their respective numbers.”

STATEMENT OF HON, HOMER HOCH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF KANSAS

Mr. Hoch. Mr. Chairman and members of the committee, House
Joint Resolution 351 which we are to consider is very short and I
would like to ask that it be inserted in the record at the beginning
of the hearing, in order that we may have it before us.

I am sure it is not necessary in this presence to say that it is always
a serous thing to suggest any amendment to the Constitution of the
United States, however minor in phraseology that amendment may
be; for, of course, we a

ll

o
f

u
s pay the greatest homage to the wisdom

and the foresight o
f

the framers o
f

the Constitution under which our
country has grown and prospered. And I would not be here to

resent a matter of this sort if I did not believe that the amendment

ere proposed, which deals with the basis o
f

the apportionment o
f

Representatives in the House o
f Representatives, touches a funda

mental consideration and that the present situation is fraught with
very serious injustices to some o

f

the States o
f

the Union and has
within it very serious possibilities.

Section 2 o
f Article XIV o
f

the amendments of the Constitution
reads a

s follows; the first sentence: -

Representatives shall be apportioned among the several States according to

their respective numbers, counting the whole number o
f persons in each State,

excluding Indians not taxed.

The CHAIRMAN. Your amendment just adds the words “and aliens”
after that.

Mr. Hoch. The amendment simply adds the two words “and
aliens,” so that the sentence will read—

Representatives shall be apportioned among the several States according to

their respective numbers, counting the whole number o
f persons in each State,

excluding Indians not taxed and aliens.

The same result might b
e

obtained by other methods, o
f

course.
We might add a new article to the amendments, o
r I think the same

result would b
e

achieved by changing the word “persons” in the
sentence which I have just read to the words “citizens.” The method,
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however, is not the important thing. I have suggested the method
here because it seemed to me that, by adding the words “and aliens,”

we call attention at once to the ordinary reader of the purpose of the
amendment. In other words, it is proposed to exclude aliens from
the count in each State upon which the number of Representatives .

in the House of Representatives is apportioned.

Let me say, at the outset, that this involves in no way an attack
upon the aliens. Those aliens who are in America lawfully are, of
course, entitled to the protection of all of our laws that apply to
them and are entitled to the privileges which we have extended to
them under our laws. The only question is whether it is right that
the aliens—and by “alien,” of course, I use the word in the technical
sense, an unnaturalized foreign-born person—whether it is right that
these unnaturalized foreign-born persons should be counted in deter
mining the number of£ which the State shall have
and shall also, therefore, as a result, be counted in determining the
number of votes which that State shall have in the electoral college,
in the election of a President and Vice President of the United States.

The change here suggested, in my opinion, is in no way contrary
to the spirit of the Constitution; rather, it is a proposed change to
meet an entirely changed situation and condition from that which
existed when the Constitution was framed, and a changed situation
which has arisen especially within the last 10 years, as I shall show a
little later on.

Briefly, let me recall the situation at the time the Constitution was
framed. All of the members of this committee, of course, recall the
great controversy which waged in the Constitutional Convention over
the constitution of the legislative branch of the new Federal Govern
ment that was to be established. There were many issues over
which there was sharp controversy—the question of the relative
strength of the large States, and the small States; the question of
whether States which should subsequently be admitted into the
Union should be admitted upon an equality in all regards, and so forth.
And you will recall that there were those among the leaders, many of
them, who insisted that the new States which should subsequently
come in should be limited in their representation and provision
should be made by which the States then going into the Union should
always maintain a dominance in the legislative branch. Without
going further into those questions, interesting as they are, let it be
noted here again, simply by way of an orderly statement of this
proposition, that out of it came, in the first place, the compromise by
which two branches were set up—the one in which each State,
regardless of wealth, regardless of size, or population, should have an
equal vote in one legislative branch with every other State; in the
other branch, the States should have a vote according to their popula
tion, which was to be the popular branch of the Federal Legislature.
And then there came the question of how this popular branch was to
be constituted—in what proportion were its representatives to be
apportioned among the States then existing and among the States
which should subsequently be admitted into the Union?

Perhaps the most insistent contention which was rejected by the
Constitutional Convention upon this proposition was a contention
that the representation should be partly, in fact largely, based upon

the property, upon the wealth of the various States. And some of
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the most distinguished early leaders insisted that that should be in
cluded as a basis of representation in the House of Representatives.

There were those who contended, vigorously, that the primary pur
pose of government is the protection of property rights. Happily,
as we look back upon it now, I am sure we all rejoice that that con
tention was rejected and that wealth, property rights, were not made a
basis of representation among the States in the popular branch of the
Congress. As we look through all of those controversies, we note
that there was no discussion whatever with reference to the matter
here suggested this morning, as to whether aliens should be counted,
and the sentence which I have iust read from the fourteenth amend
ment (which in that respect £ the original Constitution), uses

the word “persons,” and the only reason that we are here this morning
is because it is contended, that the word “persons” must be held to
include both aliens and citizens. But there was no discussion of that
in the Constitutional Convention and that may, at first thought, seem
surprising to us; but if we recall the situation which existed when the
Constitution was framed with reference to aliens and our naturaliza
tion laws, the reason becomes readily apparent. The crying need of
that day was for more people in America. You will recall that one of
the complaints against George III, in the Declaration of Independ
ence (and let me just read the sentence), was this:

He has endeavored to prevent the population of these States, for that purpose
obstructing the laws for naturalization of foreigners, refusing to pass others to

£rase migrations hither and raising the conditions of new appropriations of
anci.

The whole temper of the times was different from that which faces
us to-day, and I recall to your minds this fact, that when the Consti
tution was adopted there were practically no naturalization laws in
America in the sovereign States which entered into the compact of
the Federal Union. There were no naturalization laws in Connecti
cut; there were none in New Hampshire; there were none in Penn
sylvania; there were none in North Carolina; none in Georgia. And
the remaining States had the simplest sort of naturalization laws.
For instance, in Massachusetts no length of residence was required;
the only thing that was necessary was to take the oath of allegiance

to the Constitution and to the country. I might go through the
various laws; perhaps it would be of interest. Delaware required
simply an oath of allegiance to become a citizen; no length of resi
dence required. However, in Delaware, although persons might thus
become citizens, they could not hold certain offices until five years

after they had become citizens. In Maryland all that was necessary

was to take the oath of allegiance; and Maryland had one additional
hrase, that they must declare their belief in the Christian religion.
hey could not hold certain offices, however, until seven years. In

New York the only thing that was necessary was a petition to the
legislature and a certain formal proceeding, without any requirement
of residence. In South Carolina, after one year, they might take the
oath, but could not vote or hold certain offices until they had been
a citizen two years. In Virginia two years' residence was required;
an oath of allegiance and intention to reside here permanently were
the only two requirements.

There was no State law which required a declaration of intention
to become a citizen prior to naturalization. In fact, the declaration
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of intention was a later development in our history. The first
Federal law providing for naturalization contained no requirement
of declaration of intention. The first Federal law (which, as you
know, was enacted under the specific grant of power to Congress to
Dass a uniform naturalization law), simply provided that any alien
who had resided here two years might be admitted by making proof
of character (that is the first time that was introduced), and taking
the oath of allegiance. Let me state again that not only did a
number of the States, as I have mentioned, have no naturalization
laws whatever, but in no State was there any test of knowledge of our
institutions nor was there even the necessity that an applicant should
speak the English language, and the taking of the oath of allegiance

was practically the only thing that was required in order to become
a citizen of the United States.

In that situation, we can certainly understand why no lines were
drawn, at the time the Constitution was framed, between citizens
and aliens, because no line could be drawn. The word “alien” had
no definite meaning in our established policy and, if the Constitution
had used the word “alien,” we would have had in the various States
no uniformity whatever as to what an alien was. Aliens voted in
many of the States; in fact, and I might as well proceed to that
point right here, although I had intended to reach it later, for many
years in our country aliens voted in many of the States, and it is a
matter of very recent development where we have no State where an
alien is permitted to vote. Since 1917, seven States of the Union
have changed their constitutions in order to take away the right
of an alien, who had simply declared his intention to become a citi
Zen, to vote.

Mr. TUCKER. How many States?"
Mr. Hoch. Seven States, since 1917. In 1917 there were still

seven States in this Union where an alien might vote; because after
he has simply declared his intention, he is

,

o
f course, still an alien.

As some one has worded it
,

he is in something o
f

“an inchoate state

o
f citizenship,” but h
e is still technically a
n

alien until he becomes
naturalized. Yet in 1917 there were seven States where an alien who

had declared his intention might vote and, o
f course, it is not neces

sary to state here that the matter o
f suffrage is primarily a State

function and that the Federal Government has no jurisdiction over
the matter o

f suffrage, aside from the limitations which are to be
found in the Constitution o

f

the United States, particularly in the
fourteenth, fifteenth, and nineteenth amendments to the Constitu
tion. The States having it within their own power to determine the
conditions and the qualifications o

f suffrage, that situation I have
referred to with reference to aliens is to-day entirely changed and
there is no State in this Union to-day where a

n

alien can vote until
he has been fully naturalized and has met the other conditions o

f

suffrage in the State. All seven o
f

those States and let me name the
States-Arkansas, Indiana, Kansas, Missouri, Nebraska, South
Dakota, and Texas-have changed their constitutions and put
them in line with the situation reached by the other States before
that time, where it requires full citizenship a

s
a condition precedent

to suffrage.
Mr. TUCKER. The other States besides the seven that you have

mentioned—did you say that a
ll o
f

them had in their constitutions
that no alien could vote?
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6 TO AMEND THE CONSTITUTION

Mr. Hoch. I say that to-day all of them have in their constitutions
that no alien can vote; that is to say, as a condition of suffrage in
every State of the Union to-day, one of the conditions precedent is
citizenship. And I call that to your attention—I think the reason is
evident—to show you that the situation to-day is diametrically
opposed to the condition which existed at the time the Constitution
was framed and that the change here proposed is

,

therefore, in no
sense contrary to the spirit o

f

the Constitution and, a
s I veritabl

believe, is in harmony with the very genius o
f

the Constitution. It

meets a changed condition by virtue o
f

these changes in the various
States and by virtue o

f
an entirely different situation which we have

to-day with reference to naturalization and immigration.

I think that no one has given a better statement o
f

the fundamental
consideration upon this subject than was given by Madison in the
Constitutional Convention. Let me read it. I read from Elliott's
Debates on the Federal Constitution, reading now from page 289:

“Mr. Madison reminded Mr. Patterson that his doctrine o
f representation

which was, in its principle, the genuine one, must forever silence the pretensions

o
f any small States to equality o
f

votes with the large ones”—

that is in the House o
f Representatives.

Now here is the sentence I particularly call your attention to:

* * * They ought to vote—

that is
,

the States in the House o
f Representatives—

in the same proportion in which their citizens would do if the people o
f

all the
States were collectively met.

I read again from Madison a
t page 314:

“He [Madison] appealed to the doctrine and arguments used by those on a

former occasion. It had been very properly observed by Mr. Patterson, said
Mr. Madison, that representation”—.

And I ask you to get this; that is
,

representation in the House o
f

Representatives—

* * * was an expedient by which the meeting o
f

the people themselves was
rendered unnecessary and that the representatives ought, therefore, to bear a

£rtion o
f

the votes which their constituents, if convened, would respectively
Ve.

In other words, the contention was that the House o
f Representa

tives was the voice o
f

the people and, because it was impossible for
all o

f

the people to gather and register their will in legislative enact
ments, their Representatives from the various States should vote in

the House o
f Representatives in the same proportion that those people

would vote if they were collectively assembled to legislate for the
public welfare.

Now, if we applied that principle to the condition which existed a
t

the time the Constitution was adopted, obviously many, if indeed in

not all o
f

the States, in many a
t

least o
f

the States, the aliens, if

gathered together, would b
e permitted to vote. But is that true

to-day? Why, we have said by constitutional enactment in eve
State o

f

the Union that it is not true and, if the people in all o
f

the
States to-day collectively were gathered to register their legislative
will in the House o

f Representatives, o
f

course we would not permit
the aliens to vote when they are not permitted to vote under the
suffrage laws o

f

the sovereign States from which they come. There
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fore I say it is a fundamental proposition which Madison lays down,
absolutely applicable to the situation which confronts us to-day and
which, of course, as I view it, makes the adoption of the amendment
here proposed entirely consistent with the theory upon which our
House of Representatives was constituted.

I do not know, Mr. Chairman, how much time I am supposed to
take, but this is a matter in which I hope you will bear with me. I do
not want to take too much time, but I come now to the preactical

effect of the present situation under which, for all these years, aliens
are counted in a State in determining the number of Representatives

from that State. I have it from the Commissioner of Immigration
that there are probably between seven and eight million aliens in the
United States. That is no inconsiderable proportion of our total
population. That is more than the total combined population of a
considerable number of our States, Therefore, this is no trifling
matter that we are here considering.

Mr. WELLER. Have you the figures of the alien population of the
State of New York?

Mr. HocH. I do not have them at hand; but, as I recall them, it
was something like 1,600,000. I think that is the number.

Mr. WELLER. It was over a million?

Mr. Hoch. I think that is the last estimate. I will be glad to get
it accurately and put it in the record if the committee desires.

Mr. LAGUARDIA. Is that the statement of the Commissioner
General of Immigration?

Mr. HocH. That is the statement to me by Mr. Hull, the Commis
sioner General of Immigration.

Mr. HICKEY. Have you the alien population of all States?
Mr. Hoch. I do not have it at hand, and of course such figures as

we now have are of the 1920 census; we do not have the accurate
figures as of to-day.

The CHAIRMAN. The committee would like to have the figures for
all of the States.

Mr. HocH. I shall be glad to furnish them.
The CHAIRMAN. They will have a determining influence upon our

minds as to the exclusion of aliens, because it will affect the total
number of Representatives.

Mr. Hoch. Yes. I do have here an apportionment of the House
of Representatives at 435, as prepared for me by the Census Bureau,
upon the basis of the exclusion of aliens as compared with the ap£" including the aliens, which table I here present for the
Irecord.

The CHAIRMAN. Presenting the contrast with and without?
Mr. Hoch. Yes; I have it here in table form.
Mr. DoMINICK. Is that based upon the 1920 Census?
Mr. HocH. This is based upon the 1920 census. This is headed—
Table showing a reapportionment of 435 Representatives in Congress on the

basis of the total population as compared with a reapportionment based on the
opulation exclusive of the foreign born who have not become naturalized.
t is based on the census of 1920 and the method of “major fractions” was used.

This table, which I submit for the record, shows that 16 States
(one-third of the States of this Union), would be affected if we were
to reapportion to-day upon the 1920 census, excluding the aliens
as compared with the inclusion of the aliens. If we were reapportion
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ing to-day upon the 1920 census, in other words, we would find that
if we excluded the aliens there would be 16 States of the Union which
would have a different representation in the House of Representatives
than they would have if we included the aliens under the 1920 census.
Those 16 States, if the committee is interested here, I may name—
and bear in mind that this is a comparison between a reapportion
ment under the 1920 census, excluding the aliens and including aliens:

Arkansas, instead of retaining its present number of Congressmen,
would gain one.

California, instead of gaining three, would gain two.
Connecticut, instead of gaining one, would remain the same.
Georgia, instead of remaining the same, would gain one.
Indiana, instead of losing one, would remain the same.
Kansas, instead of losing one, would remain the same.
Kentucky, instead of losing one, would remain the same.
Louisiana, instead of losing one, would remain the same.
Mississippi, instead of losing one, would remain the same.
Massachusetts, instead of remaining the same, would lose two.
Missouri, instead of losing two, would lose one.
Nebraska, instead of losing one, would remain the same.
New Jersey, instead of gaining one, would remain the same.
Oklahoma, instead of remaining the same, would gain one.
New York, instead of remaining the same, would lose four.
Pennsylvania, instead of remaining the same, would lose one.
Mr. DoMINICK. The balance of the States not named would remain

the same?
Mr. Hoch. The other States, based on the 1920 census, would not

be affected. Of course, what would happen upon the basis of the 1930

census is entirely problematical.
(The table above referred to is as follows:)

Table showing a reapportionment of 435 Representatives in Congress on the basis of
the total population as compared with a reapportionment based on the population
exclusive of the foreign born who have not become naturalized. It is based on the
census of 1920 and the method of “major fractions” was used* on basis

Ot

State Present Total
membership population

Total excluding
population || aliens (un

naturalized
foreign born)——

Total--------------------------------------------------- 435 435 435.

10 | 10.
1 1
7 8.

14 13
4 4.
6| 5
1. l
4. 4.

12 13.
2 2

27 27
12 13
10 10
7 8.

10. 11
7
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Table showing a reapportionment of 435 Representatives in Congress on the basis of
the total population as compared with a reapportionment based on the population
exclusive of the foreign born who have not become naturalized. It is based on the
census of 1920 and the method of “major fractions” was used—Continued.

Reapport'." on basis
Oi

Present Total
State membership population

Total excluding
population aliens (un

naturalized
foreignborn)

Maine-------------------------------------------------------- 4. 3 3.
Maryland----------------------------------- 6 6 6
Massachusetts------------------------------- 16 16 14
Michigan------- 13 15 15
Minnesota- 10 10 10
Mississippi- 8 7 8
Missouri--- 16 14 15
Montana 2 2 2
Nebraska--------------------------- 6 5 6
Nevada----------------------------- 1 1 1.
New Hampshire-------------------- 2 2 2
New Jersey------------------------- 12 13 12
New Mexico.------------------------ 1 1. 1
New York------ 43 43 39
North Carolina- 10 11 11
North Dakota.-- 3 3. 3.
Ohio--------- 22 24 24
Oklahoma-- 8 8 9.
Oregon.----------------------------- 3. 3 3.
Pennsylvania----------------------- 36 36 35
Rhode Island-------------------------------- 3 2 2
South Carolina--- --- 7 7 7
South Dakota 3 3 3
Tennessee 10 10 10
Texas--- 18 19 19
Utah- 2 2 2
Vermont 2 1 1
Virginia------------------------------------------------- 10 10 10
Washington.--------------------------------------------- 5 6 6
West Virginia------------------------------------------- 6 6 6
Wisconsin----------------------------------------------- 11 11 11
Wyoming---------------------------------------------------- 1 1 1

Mr. LAGUARDIA. That is based on the 1920 census. Since 1920,

the act of 1924 has gone into effect and, naturally, there has been the
regular proportion of deaths among aliens the same as among others,
and children of unnaturalized aliens have become of age and have
been born, and the difference in 10 years, owing to our change in
immigration policy, might make quite a difference in the computa
tion. Do you not think so?

Mr. Hoch. I think it doubtless would make some difference;
but, how much difference, no one can say. But certainly the exist
ence of between seven and eight million aliens in this country, con£ as we know they are, quite largely, in a comparatively few

tates, although scattered all over the country, would make a very

substantial difference. I am not prepared to say, nor is anyone
prepared to say, that there would be fewer States affected by the
1930 census than there would be by the 1920 census.

Mr. LAGUARDIA. Was it part of the duty of the Census to ascer
tain the citizenship in the 1920 census, or was that just an incident?

Mr. Hoch. Well, I have not examined the law.
Mr. CHRISTOPHERSoN. That is part of its duty, I think.
Mr. Hoch. It has been done, as a matter of fact; whether it is a

matter of regulation or of law, I am not prepared to say.

Case 5:20-cv-05169-LHK-RRC-EMC   Document 62-6   Filed 09/21/20   Page 148 of 188



10 TO AMEND THE CONSTITUTION

Mr. CHRISTOPHERson. It is part of the information that the
census is to get.

Mr. HocH. At least it is part of the information which they do get.

It certainly is not necessary for me to emphasize the importance of
the representation of any State in this Union in the transaction of the
business of the House and in a vote upon the many important ques
tions that are presented to the House.

Mr. BoIEs. Why do you refer to the vote as affecting the House;
does it not affect the Senate at all?

Mr. HocH. No, Judge. You see, it does not affect the Senate;
because, of course, the Senate is not affected by this apportionment.

Mr. BoIES. But if they could vote, they could vote for a Senator as
well as a Representative.

Mr. Hoch. Yes. Of course, Judge, I am not here discussing the
question of suffrage as such; I am simply discussing the question of
whether there should be any votes in the House of Representatives

based solely upon alien population.
Mr. LAGUARDIA. Based solely?

Mr. HocH. Certainly. I say that, under this showing here, there
would be four from the State of New York, if I may be specific, the
very existence of which in the House is based solely upon the presence

of alien population in the State of New York.
Mr. LAGUARDIA. Does the gentleman then assume, if it is based

solely on alien population, that four congressional districts have
nothing else but aliens constituting their population?

Mr. Hoch. Oh, no; I do not say that all the aliens are in four
districts; but I say there are four votes on the basis of the 1920
census, from the State of New York, that are here and in action solel
because of the fact that there is congregated in the State of New Yor
a tremendous body of aliens. And I call your attention to this fact,

that every time you give to one State an additional vote in the House
on the ground that a certain number of aliens happen to reside within
that State, by the same procedure you take that vote away from other
States where the vote would be based upon citizen population.

Mr. DoMINICK. May I suggest one thing that has occurred to my
mind there, Mr. Hoch, in response to the suggestion by Mr. La
Guardia: Would it not be possible for these aliens to be so distributed
among all of the several districts of the State of New York that it
would make no change whatsoever in the number of Representatives
in the House?

Mr. Hoch. No, it would not be possible.
Mr. DoMINICK. For instance, if there are 7,000,000 there and 45

districts, is it not within the realm of possibility
Mr. HoCH. Not at all.

Mr. DoMINICK (continuing). That that 7,000,000 could be so dis
tributed amongst the immense population of New York that it
would not affect them in so far as fractions were concerned, and they
would hold the same representation?

Mr. Hoch. No; you could not distribute them within the State in
a way so as not to affect the representation. You might, of course,
conceive of all the aliens so distributed among all of the States in the
Union that the result would not change the proportion; but if you
have 1,600,000 aliens in New York State, for instance, regardless of
whether they are in one district or scattered in a

ll

o
f

the districts,
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the existence of 1,600,000 aliens in the State of New York gives the
State of New York four more Representatives than it would other
wise have, regardless of how they are distributed. If we are to go
into the realm of conjecture, we may also conjecture that a large£ of those aliens might be congregated in certain districts and the
act is (and we might as well speak plainly) that the bulk of those

aliens (and I use New York not in any sense of opprobrium to New
York, but only because New York has been singled out as an illus
tration) are assembled in a comparatively few districts and there
would be found districts in New York State where a large proportion
of the constituency are foreign-born, unnaturalized persons.

Mr. DoMINICK. My point is just this, Mr. Hoch: For instance, of
the 1,600,000 aliens in New York State, if they were equally distrib
uted throughout New York State, that would be less than 40,000 in
each district, and I imagine, if you will examine the apportionment
at this time you will find more than 40,000 population difference in
some of the d'

Mr. Hoch. Of course, there is no doubt about that, but the ques
tion I understood you to raise was whether the distribution within
the State would in any way affect the number of Representatives it
would have. -

Mr. SUMNERs. You were merely speaking of the delegations as
entities?

Mr. HocH. Yes; I was taking the delegations as entities, and New
York State will have four more Representatives.

Mr. DOMINICK. I understand, but the reapportionment is not made
on that basis; it is so much for a district.

Mr. Hoch. Oh, no. If I may make that perfectly clear, the ap
portionment is made solely upon the basis, when you come to the
Constitution which we are seeking here to amend, that they shall be
apportioned among the several States according to the number of

ersons in each State. And you take the total number of persons
including aliens in the State of New York, regardless of what dis
tricts they are located in, and by virtue of the fact the State has
within its borders that many persons, whether aliens or citizens,
gives to that State its proportionate number. Now, when it comes
to the matter of districting the State, that is a matter for the State
Legislature to determine.

Mr. CHRISTOPHERSON. By reducing it 1,600,000, that would nat
urally reduce the number of districts, using the multiple of the basis
of apportionment.

r. Hoch. Yes; using the multiple, it would reduce the number
of districts by four in the illustration I have given, in the State of
New York.

Mr. DYER. In other words, it would be incumbent upon the State
to reapportion the State and divide it equally, according to section
2 of the Constitution, Article X. Of course some States might do,

as my State does, refuse to apportion and allow people not to be
represented on the basis of the Constitution. New York might do
that.

Mr. HocH. Yes; New York might elect them all at large. Of
course that is true entirely aside from this alien question. We
passed the reapportionment bill and whether aliens are included,
or excluded, of course it is solely up to the States as to whether
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they shall district their States; because, if I read the Constitution
correctly, the Constitution says nothing whatever about the erection
of districts within the State, and that is a matter for the State to
determine. *

Mr. LAGUARDIA. Fundamentally, then, you argue that the appor
tionment should be according to the voting strength of each State?

Mr. Hoch. I have suggested citizenship rather than voting strength;
although, Mr. LaGuardia, suffrage is coming to have approximate
proportion to citizenship, but not entirely so.

Mr. LAGUARDIA. You would not exclude children and minors,
would you?

Mr. Hoch. The Constitution says according to the number of
persons. Now that, of course, includes children; it includes every
one, we may assume, who is within the borders of the State, although
I think that, perhaps, is subject to some reservations. But basing
it upon citizenship would presumably give about the same proportion
that you would have if based upon suffrage; because we may assume
that people marry and have children in about the same proportion
in one State as in another. And I am not here suggesting suffrage
as a sole basis. In the days before we had equal suffrage, for instance,

there would have been a very great difference if it were based upon
suffrage, when some States permitted women to vote and other
States did not permit women to vote. But by basing it upon citizen
ship, we reach a ground that is common to all States. That is the
only question.

Mr. LAGUARDIA. Your amendment would not exclude the counting
of children?

Mr. Hoch. Not at all. All persons would still be counted and
may I say, of course, the children born in this country of alien parents
would, of course, also be counted; because, under the fourteenth
amendment, they are citizens of the United States although their
parents may never become citizens of the United States.

Mr. LAGUARDIA. For your computation for the future study, I will
just state that for every one of those aliens in New York that you
talk so much about, who are not citizens, they have about five to
eight native-born citizens who are children.

Mr. Hoch. Well I am not seeking to change our Constitution
which provides that a

ll persons born in the United States are citizens

o
f

the United States and o
f

the respective States; I am not, o
f course,

seeking to change that situation.
Now I do not want to take too much time and so I will say, in con

clusion upon this phase o
f

the subject, that when it comes to casting

a vote in the House o
f Representatives upon all o
f

the important
questions that we confront, even including a declaration o

f war,
which is a

n illustration that might b
e made, that raises a very serious

question in connection with this proposition. By n
o

test o
f logic, by

n
o

sound theory o
f government that I know about, by n
o sound

Americanism that I know about, is it proper to count those who are
foreign-born, who have not become naturalized citizens o

f

the United
States.

Mr. LAGUARDIA. Right there: Will you b
e good enough, then, to

put in a
n analysis o
f

the vote o
f

the various delegations o
n

the
Spanish-American War and also the German war? You will find

Mr. Hoch. I am not casting any reflections upon any Member o
f

the House upon any proposition; I am raising the naked question a
s
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a governmental issue and I hope we can approach it in that respect,
aside from any of these incidental and irrelevant things that might
be raised—the naked question whether it is a proper theory of govern
ment that those who do not yet owe allegiance and have not estab
lished their citizenship in America should be counted in determining

the representation of that State in the popular branch of the American
Congress.

I now raise the second question, which, in my mind, is of equal if
not of greater importance. Is it right, is it sound governmentally,
that any State in this Union should have its vote in the Electoral
College upon the election of the President and Vice President of the
United States increased, or another State should have its vote in the
Electoral College decreased, solely because there happens to be in
one State a great gathering of aliens and in the other State there
does not happen to be. We might easily have a situation, and this
is no fancy, where the Presidency itself would depend solely upon the
fact—with no other consideration whatever—that in a certain State
there resided a great number of aliens. And I leave it to the sober
judgment of this committee whether, in a situation such as that,
the result would be one consistent with any proper theory of the
participation of States in the legislative branch of the Government
or in the election of a President and Vice President of the United
States.

Now some one has suggested—and I think perhaps it is involved
in the question, Mr. LaGuardia, which you asked a moment ago–
whether, as time goes on, the situation will not cure itself. I say that
as long as there is a possibility of the change of one vote in the House
of Representatives, the change of one vote in the Electoral College,
based solely upon the existence, if you please, within a State of a body
of aliens, the situation is not cured from a proper governmental
standpoint, and I am not at a

ll

sure it will b
e cured even though

we adopt stricter immigration laws than we have now. I g
o

back

in our history and I find the situation has not materially changed.

It is an interesting fact that when the fourteenth amendment was
being discussed upon the floor o

f

the House and this issue was dis
cussed by Thaddeus Stephens o

f Pennsylvania, who was head o
f

the
Joint Committee on Reconstruction following the Civil War, he
called attention to the States which would then have added repre
sentation based solely upon aliens. And it is rather significant, to

use New York a
s

an example again, that it so happens New York
then had, according to his estimate, about the same number o

f

votes
that they have to-day, namely, three o

r four, based on aliens, and

h
e gave a number o
f

other States by way o
f

illustration. So that the
situation has not cured itself.

Mr. LAGUARDIA. What interests me more than anything else is

this: The tendency now all over the world is to get away from
representative government. Should we pass a resolution, would it

not b
e

the first step for further restriction o
f

the right o
f suffrage and

representation? I can not imagine any other fair restriction that
might be imposed that would limit representation o

f

the citizenship
and, if your amendment were adopted, would you b

e willing to add
that no further restriction upon representation shall be placed in the
Constitution unless with the consent o

f

all the States (that is in the
Constitution now), o

r representation in the Senate?
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Mr. Hoch. I have not given any thought to that at all. I know
of no other restriction proposed.

Mr. LAGUARDIA. I do not, either; but the gentlemen will recall,
in the debates in the Constitutional Convention, there was a great
deal of talk there of fixing representation or suffrage upon a property
qualification.

Mr. Hoch. I would say this, knowing as we all do the conservatism
of the American people, particularly with reference to the Constitu
tion—and I am sure we a

ll agree with that conservatism—that
personally I have no fear a

t all that any unwise amendments in this
regard would subsequently b

e adopted to the Constitution. And it

seems to me this is n
o

radical step whatever, just basing the representa
tion upon citizenship, and I d

o not a
t

the moment have in mind any
limitation that might subsequently b

e agreed to by the American
people that we ought, a

t

this time, to have in fear.

Mr. SUMNERs. You could not d
o it anyhow.

Mr. Hoch. Even though we could do it
.

Mr. SUMNERs. The original provision o
f

the Constitution, which

is rigid and I think was agreed to in the original compact, excluded,
from the power to amend, a provision o

f
the Constitution with refer

ence to that. And, certainly, any subsequent acts would b
e subject

to the general provision.
Mr. LAGUARDIA. I think the gentleman from Texas is right.
Mr. TUCKER. Your amendment evidently contemplates that it is

necessary in order to exclude them.
Mr. Hoch. Yes; it does, because that is the language o

f

the Con
stitution, and I think in a very real American sense it is necessary.

Mr. TUCKER. I have not come to any conclusion upon the subject,

but I find my mind tending very strongly to the view that what this
amendment would accomplish may b

e accomplished without any
amendment.

Mr. HERSEY. How?
Mr. TUCKER. As I say, I have not come to any conclusion about

it
,

but this Constitution was made for the people o
f

the United
States—“we, the people o

f

the United States.” I do not often quote

that provision in the preamble with much pleasure, and I think it

has been perverted very often, but I think there are landmarks all
through this Constitution showing that it is made for the people o

f

this country and not for aliens.
Mr. Hoch. Yes.
Mr. TUCKER. I was wondering if your argument included anything

on that line.

Mr. Hoch. I gave very serious consideration myself to the ques
tion o

f

whether the word “persons,” which is the key word in this
matter, might b

e interpreted by legislative enactment in a way that
would stand the test o

f constitutionality not to include aliens, and

I confess that there is some little doubt in my mind. I suggest a

proposition to illustrate that doubt. I will take a
n

extreme illustra
tion to raise the issue: Suppose in the State o

f

Kansas we happened

to have a
t

the time the census was taken a million alien visitors,
people who admittedly were transients, tourists; and a

t

the time
the census was taken they were within the State. Now, the exact
language here is

Mr. HERSEY. Well, could the tourists b
e

counted?
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Mr. Hoch. Judge, I am just raising that question for illustration.
Mr. TUCKER. They are persons within the United States.
Mr. Hoch. Yes, and it says “count the whole number of persons in

each State.”
Mr. HERSEY. That means residents, does it not?
Mr. Hoch. That is the question here. The word is “persons,”

shall count the “whole number of persons.” Obviously those tran
sients are persons; obviously they are within the State; yet I think
we would all say that certainly there was no intention to count them.
Yet, if we are to be absolutely strict in our interpretation, without
any reservations, we would have to include them. And I think,
judge, it might be argued that an alien is a transient in a sense; he
might be classed as one who has not yet full residence in America,
the same as a tourist. If I may divert just a moment, I considered the
question very seriously in connection with the reapportionment
bill just passed, whether it would be proper to seek to engraft upon the
reapportionment bill this provision I now seek to put in the Con
stitution. But because I favored a reapportionment measure and
realized it certainly was a very doubtful matter at least, I did not
desire to seek to put the provision upon the reapportionment bill,
which would require an amendment to the Constitution. But, of
course, the moment we admit any reservations to the word “persons,”
such as this one of transients, certainly we must admit that there is
raised at least the academic question as to whether, having made one
reservation, we can, therefore, make another reservation-namely,
citizenship.

Mr. DYER. Mr. Hoch, this provision of the Constitution, in my
judgment, is not being obeyed at the present time. Representatives
are not apportioned among the several States according to the Con
stitution and why take on more trouble until we can get that cor
rected? Now the gentleman here from Michigan, I think, amon
several Members of this House, represents some six or seven hundre
thousand people—do you not, Mr. Hudson?

Mr. HUDsoN of Michigan. About a million and a half.
Mr. DYER. About a million and a half in his district. I have one

district in my State that has more than six hundred thousand, and
some districts in my State and other States have only 150,000 to
160,000 people. And until we can get a reapportionment and have
the country apportioned according to the Constitution, why worry
about your amendment?

Mr. Hoch. Well we have just passed in the House a reapportion
ment measure.

Mr. DYER. It is not going to pass the Senate, though.
Mr. Hoch. If you will pardon a personal reference: Believing as

you have suggested, Mr. R.' that there is a mandate in the Con
stitution for reapportionment, I resolved some objections which I had
to the particular measure in favor of a vote for it

,
in spite o
f

the fact
my own State o

f

Kansas would lose one vote under it
.

But that re
apportionment measure is pending and its very provisions d

o not apply

if it should become a law until the 1930 census, and that is one o
f

the
very reasons that I here propose a

n

amendment to the Constitution,

in order that the people o
f

the United States may have a chance to

pass upon this question in connection with the reapportionment.
37476–29–2
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And I, personally, would not do anything to obstruct a reapportion
ment under the present Constitution; but I see no inconsistency—in
fact, I claim a very great consistency—in insisting, at the same time,
upon amendment of the Constitution in the way I have outlined.

Mr. HERSEY. If you will permit me, I think you will agree with me
that the gentleman from Missouri, Mr. Dyer, is capable of represent
ing a million people. -

Mr. Hoch. I think we can take judicial notice of that.
Mr. MooRE. Have you considered whether or not it might have

any coercive influence upon aliens, to in any way influence them to
become citizens, when really they did not care to be, otherwise?

Mr. Hoch. I think any measure which would lead to naturaliza
tion, proper naturalization of proper persons, subject to naturaliza
tion in this country, would be a good measure. And while I do not
want to stop to discuss it

,
I think there are many observations that

might properly be made in criticism o
f

the policy we have pursued

in this country o
f permitting indefinite residence in this country

without becoming citizens.
Mr. MooRE. Assuming they are in the country and we would like

to see them become citizens if they wanted to be, but assuming they
did not want to be and we insisted upon their becoming citizens, do
you not think it would b

e

better for them not to b
e citizens, than to

have them become unwilling citizens?
Mr. Hoch. That is a problem that arises in every naturalization

case. Whether we count them o
r not, I certainly think if any State

has a body o
f

aliens who are proper to become citizens, all that State
needs to do in order to hold its representation, based upon those
persons, is to bring about the naturalization o

f

those persons and they
then are subject to all the obligations a

s well a
s entitled to a
ll

the
privileges o

f

a
n American citizen.

Mr. MooRE. When you give them all o
f

the privileges, the point o
f

my question is how are you going to make them become citizens,
even though they say they are going to become citizens?

Mr. Hoch. You never know that and you can not know it, whether
you pass this amendment o

r

not.
Mr. LAGUARDIA. The trouble now is not that they are not willing,

but there are so many captious and unreasonable reasons given for
refusing the application.

-

Mr. HocH. No doubt there are all sorts of reasons o
f

thousands o
f

aliens that are entirely honest, o
f course; there are other thousands

and hundreds o
f

thousands o
f men, though, who have no intention

o
f becoming citizens.

Mr. MooRE. Then I am taking that group that have no intention.
Would you also agree that they really did not care to b

e

citizens?
Mr. Hoch. I will agree there are a great many people who appa

rently do not care to be citizens.
Mr. MooRE. Yes. Then the point I am making is whether it

would not be better to eliminate t'. group. I d
o

not say this would
coerce them, but assuming it would, do you believe in people becoming
citizens a

t all who do not want to become citizens; but, under the cir
cumstances, would apply to become citizens a

s
a matter o
f expediency?

Do you think it would b
e well to have those people citizens o
f

the
United States?
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Mr. Hoch. My opinion is those people do not care about now many
Representatives they have in the Congress of the United States, or
votes in the Electoral College.

Mr. MooRE. I agree to that, too; but you do give representation

and do give the right to vote to people who may not want to be
citizens of the United States.

Mr. Hoch. Of course it is entirely up to the State; the question of
suffrage is entirely a matter of State jurisdiction. Now let me con
clude with one or two very brief observations. The argument has
been made that if you do not count the aliens, you have taxation
without representation. Now that is a good old phrase, but let us
see whether it applies to this situation. The proposition of represen
tation before taxation means, if it means anything, that those who
are taxed shall have something to do with the choosing of their
representatives. We complained, in the Revolutionary days, against

taxation without representation; but certainly it would not have
satisfied us if Great Britain had said, “Oh, no, we are going to give you
representation, but we propose to choose the representatives.” The
proposition of taxation without representation goes just as much to
the matter of who chooses the representatives, certainly, as to the
fact of representation; and yet no one is here proposing that these
aliens shall be permitted to choose their representatives in the House
of Representatives, to vote upon elections; in fact, as I have said,
every State in the Union has said that they can not vote. And, aside
from that, no one is proposing to take away from those aliens law
fully in America the full protection of our laws and all the privileges

which they enjoy by virtue of residence in America, with our liberal
institutions; no one is proposing to do that and I do not believe the
matter of taxation without representation applies at all.

And let me call your attention to this, that we have two Terri
tories in the United States, people also of property and also citizens
of the United States, and yet in Alaska and Hawaii, and in the District
of Columbia, they have no vote in the popular branch of Congress,
and no vote in the Electoral College. And no one seems to be con
cerned about their lack of representation, and yet here are these
people who are citizens of the United States to whom we have not
accorded full privileges. I am not saying that by way of objection
to the Constitution, but simply calling attention to the fact which
exists, and, in the face of that situation, it certainly can not be alleged
that, because these people have property and are aliens, they are,
therefore, entitled to representation in the American House of Repre
sentatives and in the Electoral College. Now this is no new propo
Sition

Mr. SUMNERs. Before you go into the history of the thing—
- #. Hoch. I am just about to conclude, but I will be very glad to

y1eld.
Mr. SUMNERs. I wanted to know if you had given consideration

to the administrative difficulties. I assume they would not be con
trolling

Mr. Hoch. I think there are no administrative difficulties whatever.

Mr. SUMNERs (continuing). But, in taking the Census, you could
not tell by looking at a person whether he was an alien.

Mr. Hoch. The Census Bureau now have just as accurate a count,
I think, as any other part of the census, of the aliens in each State
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and they have, as I have said, already furnished a table showing the
apportionment. There are no administrative difficulties.

Mr. WELLER. Has there been any attempt made to ascertain what
is the alien worth in the United States; for instance, what is the
property value and personal taxes paid by the alien population of
the United States?

Mr. Hoch. I am not prepared to answer that; I do not know
what the Census shows. •

Mr. WELLER. I do not, either.
Mr. SUMNERs. Just a practical question: Of course our whole

system has its element of a lack of uniformity and I assume your
proposition is based upon the theory that the reason we have Rep
resentatives here is because the people can not come—

Mr. Hoch. That is the Madison doctrine—
Mr. SUMNERs (continuing). And the people who could not come

have no right to have Representatives.

Mr. HocH. The people who could not vote if they got here have
no right to have people voting for them.

Mr. SUMNERs. That is
,

the people vote through their Represen
tatives.

Mr. HocH. They vote through their Representatives.
Mr. SUMNERs. And nobody should have a Representative who

could not go in that capacity if that were the form o
f

Government.
Mr. HocH. Certainly. And if a

ll o
f

the people o
f New York were

here to legislate, they would not cast the comparative number o
f

votes that they do cast under the present ''Mr. SUMNERs. I suppose that is all right, too; but now, in the
practical operation o

f

the Government, do you think this matter to

which you direct attention is in the whole very important?
Mr. Hoch. I certainly think it is o

f

sufficient importance, o
r I

would not be here presenting it
.

Mr. SUMNERs. I mean practically?
Mr. Hoch. I think it is o

f

tremendous importance. If you look

a
t just the human side, you may well understand how the people o
f

my own State o
f Kansas, to whom I go and say to them “I have

voted in the American Congress to take one Representative away

from you, which I do believing it my duty under the Constitution to

do it
,

and I have always done it in every vote in the House,” but it

is a matter o
f very great feeling upon their part if I turn around and ,

say to them “while I have voted to take one Representative away
from you, we have a

n apportionment that gives certain States one,
two, three, and four more Representatives, based solely upon the fact
that there are resident within that State a large body o

f aliens.”
And you can readily understand how to those people in the States,

that are disadvantageously affected by the situation, it is a matter o
f

great importance.
Mr. SUMNERs. Upon the basis o

f

the total citizen population, then,
you feel you would b

e taking under this arrangement one Repre
sentative away from Kansas, from people who have full citizenship

and a right to vote, and giving it to aliens in one o
f

the other States?
Mr. Hoch. I say that—not only a Representative, but a vote in

the Electoral College. And it is a fundamental proposition o
f govern
ment that the representation and the vote o

f

the representation

should b
e

based upon those who are qualified to be governors in this
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country—participants in the privileges of citizenship—rather upon
any other basis.

In conclusion, I say this is no new proposition. There are eight
States in this Union which do not count aliens in the districting of
their States or in the apportionment, rather, of the members of their
State legislatures. The State of New York, for instance—

Mr. HERSEY. How could they then comply with the Constitution?
Mr. HocH. I am speaking, Judge, of the State constitution, the

State legislatures. -

The CHAIRMAN. He is referring to regulating the representation in
the legislature.

Mr. HERSEY. Oh, in the legislature?
The CHAIRMAN. Yes.
Mr. Hoch. I referred to the State legislature.
Mr. HERSEY. Excuse me. .

Mr. Hoch. Each State has the same privilege of apportioning
among its people the representatives in the popular branch of its
legislature that we have as to Congress. New York, for instance,
provides that representatives in the legislature of the State
shall be apportioned * * * among the several counties of the State, as
nearly as may be, according to the number of their respective inhabitants,
excluding aliens.

That is precisely the proposition I have suggested here. And
Idaho, Kansas, Maine, Massachusetts, New York, North Carolina,
Tennessee and, to a certain extent, California, do not count aliens in
the apportionment for their State legislatures. The provision in
California is not quite that. I will read the California provision.

The CHAIRMAN. I do not think you need to bother with that.
Mr. HocH. It is just three lines and I would like to get it in the

record. The California provision is that it excludes those “who are
not eligible to become citizens of the United States under the natural
ization laws of the United States.”

The CHAIRMAN. Your proposition is sustained, you know, if you
simply state the fact that eight States do not recognize aliens in making
their apportionments.

Mr. Hoch. Yes. The word “aliens” is not the word used in every
case. For instance, Tennessee goes farther and bases it solely upon
qualified voters, which might be narrower than “aliens.” But every
one of these States goes as far or further than the exclusion of aliens.

I must not take more of the time of the committee. I appreciate
your attention very much and I simply say that, in my judgment,
this proposition is founded upon a sound consideration of govern
mental theory and policy and its adoption would be entirely consist
ent with the whole spirit of the Constitution and the genius of our
legislative branch of government.

The CHAIRMAN. I want to say, before Mr. Stalker begins, the
committee has allowed Mr. Hoch, as the proponent of this measure,

a larger latitude of time in explaining than we can afford to give to
each gentleman who may follow. So I would like to have it under
stood that the speeches will be limited. Now, Mr. Stalker, we will
be glad to hear you.
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STATEMENT OF HON. GALE H. STALKER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW YORK

Mr. STALKER. Mr. Chairman, I would like at this time to insert in
the record House Joint Resolution 102, which I introduced in the
first session of this Congress, on December 15, 1927. I would also
like to insert at this place in the record a part of the constitution of
the State of New York, relative to the apportionment of assemblymen:

The members of the assembly shall be chosen by single districts and they
shall be apportioned by the legislature, at the first regular session after the return
of the regular enumeration, among the several counties of the State, as nearly

'i may be, according to the number of their respective inhabitants, excluding
lenS.

Now, I shall be very brief, because I desire to give my time to
Mr. Anderson, who is here from New York. I wish to state this,
however, that what I propose to do is to create an amendment to the
Constitution, whereas Mr. Hoch proposes to offer or to create an
amendment to the fourteenth amendment. As you know, that
amendment is highly controversial, and I believe it is a very hazardous
and dangerous piece of legislation. I believe that we might better
undertake an amendment to the Constitution to exclude aliens, but
I leave that to the good judgment of your committee. I will be glad
to give the balance of my time to Mr. Anderson, of New York.

STATEMENT OF WILLIAM H. ANDERSON, NEW YORK, N. Y.

Mr. ANDERson. Mr. Chairman and members of the committee,

I shall be exceedingly brief. Mr. Hoch has covered the general
considerations involved. I have been working on this proposition

for a great many years. . My interest primarily was in behalf of
prohibition, although this is a measure that can stand on its own feet.
The measure which Mr. Stalker introduced a year ago last December
was the measure that, in my judgment, best met the needs of the
situation; that is to say,£ the tactics of the opposition to mess
up any kind of a proposition, I foresaw, with almost 30 years experi
ence in legislative matters outside of legislative bodies, that the
opposition might try to give the impression to the general public that
we were trying to put over some of the things that we did in the
fourteenth amendment and we would have to pass the fourteenth
amendment again. And I believe it would be far simpler to have a
simple little amendment which is self-contained; that is the reason
why that particular form was introduced. Now, I recognize, in case
this committee approves the principle that is involved, the com
mittee will decide, in its own judgment, what is the best way of
getting at the proposition and I am perfectly content to leave that
to the committee; but that is the reason why this form was adopted—
the form that was introduced by Mr. Stalker.

Now, as to the origin. If it were a mere question of credit, it would
not be worth fooling with at all, but some question was brought up
on the floor of the House, by some remarks by Mr. Hoch, attributing
this to a source that had not anything to do with the genesis of it;
and it is important to fix the origin of it in case there is any attempt
to becloud the issue and bring up questions that have nothing to do
with it

.

This proposition raises no questions o
f creed, race, o
r
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party; it raises simply the common-sense question of who shall con
trol the policies and ultimately the destiny of this country, the rep
resentatives of our own citizens or the representatives of a lot of
citizens of a lot of different nations who just happen to be here and
et caught by the census enumerator when the census is being taken.
hat is the only thing involved in it

.

I say to you very frankly my interest was the prohibition interest.

I was connected with the Anti-Saloon League a
t

the time when I

first made this proposal and brought it up in 1921. Now, I have
not the slightest idea I am the first person who ever thought o

f it
;

I have not the slightest doubt but t'. a good many men thought

o
f it before I was ever born. But it did originate with me in my

own mind and, so far a
s I know from the record, I am the first person

who got it into the Congress o
f

the United States. I say that solely
in£ to negative any idea there is a

n ulterior idea behind it
,

aside
from the natural benefit that would flow to the prohibition cause,

because most o
f

those Congressmen that would be cut out are opposed

to the prohibition policy.
Mr. SUMNERs. Mr. Anderson, might I suggest that this committee

would consider the resolution upon its merits, in its legislative and
governmental effect, without regard to where it came from.

Mr. HERSEY. Or who would oppose it
.

Mr. LAGUARDIA. I wish Mr. Anderson would make his complete

statement and give the reasons and the origin o
f it
. I think it is

very informative and instructive.
Mr. ANDERSON. I really have made that statement in order to

get the record clear, so that no extraneous objection, that had nothing

to do with the merits o
f

the proposition, might be brought out.
Now, without going further on that, I just want to say a few things.

The CHAIRMAN. What the gentleman from Texas meant was this,

I think, that it made no difference whether this cut out dry Repre
sentatives o

r

wet Representatives; if the matter itself is meritorious
and ought to be adopted a

s
a basis o
f representation, we ought to

vote on it.
Mr. ANDERSON. Yes, sir.
Mr. LAGUARDIA. Yes, but Mr. Anderson argues and states frankly

and announces that that was what gave rise in his mind to the neces
sity for such a change, originally.

The CHAIRMAN. £ is already in the record.
Mr. ANDERSON. Yes; I said that was my original interest in it

,

although it is a proposition that stands fairly and squarely upon its
merits; and I brought in that particular interest # mine in order

to negative completely and entirely a different sort o
f thing that

has been brought up on the floor o
f

the House. That was my reason
only to make that clear.

Now, respecting New York, according to this suggested apportion
ment that Mr. Hoch indicated was prepared for him, New York
would have four fewer representatives. Of course, there has been

a
n

increase in population. As a matter o
f fact, if we applied the

present ratio, which is about 211,000, the last ratio that was used
under the last census, o

f

course that is not exact, but that would
show about seven representatives from New York State. In other
words, with the seven o

r eight millions that there are o
f

aliens in the
country, when there is a new apportionment, taking any ratio that
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would be likely to come, a quarter of a million or something like that,
there would be approximately 30 Congressmen that would represent
nothing but unnaturalized aliens. So that it is very deci '' 8.

sizeable proposition. Now applying the last used ratio of the last
census, it would give 34 representatives in Congress who would rep
resent nothing but unnaturalized aliens; that is

,

those unnaturalized
aliens would have a

s many members on that basis—it is not quite
accurate, but it is the nearest we can get—as for a

ll o
f

the States
combined o

f Arizona, Delaware, Florida, Idaho, Montana, Nevada,
New Hampshire, New Mexico, North Dakota, Oregon, Rhode Island,
South Dakota, Utah, Vermont, Wyoming and all o

f

Maine except

one congressional district. That is 15% o
f

the American States, ac
cording to their votes; their entire representation in the Lower House.
These States ought to demand a population scale that eliminates a

ll

de facto representative o
f

these unnaturalized aliens. That is just

one example.
Now we have taken the position in pursuing this matter that we

were not asking that the apportionment b
e held up; but, on the other

hand, let the apportionment go through on its merits a
s the Congress

sees fi
t

to leave it g
o through, and, a
t

the same time, push this proposi
tion on its merits so that, in case the States desire to impose this
limitation, it may g

o

into effect, should they act promptly enough,

to b
e

considered in the next apportionment that is made, assuming
the pending apportionment bill goes through. If that is not done,

there will then be 1
0 years more o
f Congresses where there will b
e

approximately 30 Members that represent nothing but unnaturalized
aliens and there will b

e three presidential elections, 1932, 1936, and
1940, that will b

e conducted on that basis where the unnaturalized
aliens will have the electoral votes—some 30 electoral votes in certain
States, a small group o

f States, where most o
f

them are found.
So that we consider it is a matter that calls for extreme speed and

earnestness in the consideration o
f

the merits o
f

the proposition.
Now I know the time o

f

the committee is very decidedly £ and,

in view o
f that fact, I think that my cutting this off a
t

this time would

b
e

more eloquent than any words I could possibly use.
(The committee thereupon went into executive session, a

t

the con
clusion o

f

which an adjournment was taken subject to the call o
f

the
chairman.)

Hous E of REPRESENTATIVES,

CoMMITTEE ON THE JUDICIARY,
Thursday, February 14, 1929.

The committee, a
t

11.15 o'clock a.m., proceeded in open hearing,
Hon. Leonidas C

. Dyer, presiding.

Mr. DYER. Gentlemen, the committee will resume the hearing
had yesterday o

n H
. J. Res. 351 and H
.

Res. 102. Mr. Stephens is

here and desires to make a brief statement to the committee touching
these resolutions.

STATEMENT OF ROYAL C
. STEPHENS, PRESIDENT THE PATRIOTIC

CITIZENS CIVIL LEAGUE, PHILADELPHIA, PA.

Mr. STEPHENs. My name is Royal C
.

Stephens. I am president

o
f

the Patriotic Citizens Civic League.
Mr. MICHENER. Where?
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Mr. STEPHENs. Care of 1331 Divinity Place, Philadelphia, Pa.
Mr. MICHENER. Is this a national organization?

Mr. STEPHENs. No, sir. It is the civic league in Philadelphia, but
it is interested in national affairs.

Mr. Chairman and members of the committee, I have the honor to
be the founder and president of this organization. It is interested in
this bill because we are interested in the welfare of the country. Both
of these resolutions are practically more or less the same, have the
same object in view, and that is to amend the Constitution basing the£ of the Members of Congress on citizenship, and we are

eartily in accord with that.
I had the pleasure of living in other countries for some years and

I want to say, gentlemen, I respected the laws of those countries.
I saw the acts and the feeling of the people of those countries where
they demanded that the people, the foreigners, then living in those
countries respected their laws and their customs and rights. We
had no chance to mold legislation in those countries and I feel this

is right in line and we ought to think along the same way.
I want to call to your attention the necessity of this proposition.

I have in my hands here a copy of the bill that was introduced by
Senator Salus of Pennsylvania, at the request, long ago, of the foreign
groups in Philadelphia, which shows you the attitude that is taken
frequently by members of these groups, that come from other coun
tries, desiring that all official business published by the city govern
ment in Philadelphia shall be published in all the foreign language
press where they are in existence three years. Now I wish to call
your attention to this fact, gentlemen, that every year we face that
in Pennsylvania. A few years ago it included Italian, German, and
Jew with a population of 40. Now they seem to feel—and I am
sorry to say that—that we should change our laws to suit them, and
this is a matter I feel, in the first place, that America has failed to
convince them of the proper duties or respect, or what the Consti
tution is

,

o
r

the customs o
f

our country, and that is due largely in a

measure to the failure o
f

the Americans themselves to obey o
r live

u
p

to their ideals. However, quite recently you remember we had
the sesquicentennial.

I want to call your attention to this thing, that when the proposi
tion was called up regarding the opening o

f

the sesquicentennial o
n

the Sabbath—now regardless o
f what your opinion may b
e proper

con on that, there is a provision o
f

the State legislation against it—
those in charge made this statement, “the foreign groups in the city

o
f Philadelphia who have elected us—those who have the franchise—

and their future voters who will follow their wishes, have elected u
s

and we are going to concede to them, and you Americans who do not
vote can do a

s you please,”—which is an illustration o
f

what I desire

to talk about that is a factor in the feeling that many o
f

the organized
groups o

f

aliens who have come to this country, have taken out
citizenship, yet they fail to imbibe the spirit o

f

the customs, the ideals
and the principles that were written in the Declaration o

f Inde
pendence.

Now I want to say that it is our opinion that America should take
the steps now to amend this Constitution and ought to a

t

this session

o
f Congress, that will make it possible to base it upon citizenship;

for these aliens who have come here, they have the same rights that
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our forefathers did to take out citizenship and thereby have a right to
vote as our forefathers did, so that they are not denied any right in
that respect.

Then I wish to call your attention to the fact the statement was
‘made—a man 24 years in this country, who has not taken out citizen
ship, said, “I am making my money here and when I have enough I
am going back to Italy to live, where I can live cheaper.” But that
man is active in molding opinion and is a strong committeeman in
Philadelphia in electing your public officers, because of the influence
and money he may have. I am only showing you some of these
features.

Now I call your attention that there will be brought up in Pennsyl
vania Monday night a resolution petitioning Congress to act at this
session so that we in Pennsylvania can ratify this proposed amendment
before the legislature adjourns on April 18. And I feel confident of
the legislature that they will adopt it in the House Monday night
and probably Tuesday in the Senate. However, at the same time,
a joint resolution amending the State constitution of Pennsylvania
will be called up also, which was introduced Tuesday, this last Tues
day morning, in Harrisburg. I want to say I believe we can not do
any greater help or impress upon those who have taken out citizen
ship papers than the fact we ourselves are convinced we must take
this action.

Now there are one or two other thoughts and I will close, that are
in a measure dependent upon this, and I have given serious thought
to this in the last 15 years in my life's activity in behalf of my fellow
men and my country; that is this, that many of our foreign press
often, frequently, criticize our customs or our ideals and our laws and
many of the adult population of those who do not speak English, or
do not care to take it up, or can not learn English, still mold opinion,
still impress upon politicians; and I say to you frankly that I heard
one Member of Congress say, when he was asked why he voted against

the immigration question, that 70 per cent of his constituents were
foreign born and future citizens and that he would receive a considera
tion. So that they are molding opinion and impressing upon the
members in our legislative halls their wishes, and they are not Ameri
cans and it is a dangerous thing.

I was impressed by the remark of Mr. LaGuardia in regard to the
number of children that are born to these people, and I do hope they
will be able to imbibe the true spirit of Americanism; but if we permit
and continue these foreign papers to carry on and criticize, and they
hear these things in their homes, we can not Americanize them—
far from it—agad it is under the circumstances I feel that is a danger
to the welfare of this country. I would like to see and I believe it is
a national affair, that these foreign papers be compelled to publish
the English version alongside of whatever language it is published in.
We will know then they are not criticizing or creating in the minds of
those adults who are not able to learn English—we can know they are
not encouraging them to violate the laws and customs of this country.

Another thought along that line—I want to call your attention to
the thing which I think in citizenship is very important. I look at
this when I think that I myself and a

ll

others here waited 2
1 years
for a right to vote, and what I want you to look a

t is this: If we do
not instill into the hearts o

f

these men, these aliens who come here,
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the men and women, the true spirit of Americanism, we have not
only failed but are permitting them to instill into the hearts of their
children and future voters of the country, that will outnumber the
American stock, because the American stock don't have large families
like they do, and if they don't imbibe the ideals of this country, it
will be going like Rome and Greece did. Now that is only a thought
along that line that might be considered.

But here is a solution I believe, if carried out, will have a tremendous
effect in not only Americanizing them, but making better citizens of
them all around the entire world, and making right thinking citizens;
that is

,
if we would place in our schools, £ and all others, what

they call the Gill system o
f teaching in the young republics o
f our

schools, based on the golden rule, where all o
f

the children from the
garden years up are practicing and putting into effect the election
three o

r

four times a year and the duties o
f every officer—we will

make them, when they become citizens 2
1 years o
f age, they will

know the duties o
f every one o
f

their respective obligations a
s citizens

and I think it will b
e

a solution in a large measure that will do away

with many o
f

these things.
Mr. TUCKER. You do not ask u

s

to pass such a law a
s that?

Mr. STEPHENs. No; I merely mention that a
s

a solution. I will
leave a copy o

f this Senator Salus's bill with you and I hope, gen
tlemen, you will see fi

t

to place upon the calendar this amendment

so that we can get some action and encourage Pennsylvania, also,

in ratifying the Constitution over there.

I want to say I was glad to hear New York has that provision in

their constitution and I want to see this provision. There is not a

person in this country more interested in the welfare o
f

the aliens
who come to this country and here is one, and the organization which

I represent treats them a
s fellow men and we don’t stand back trying

to get all we can out o
f

them and deceive them, but try to set an
example to them that they may be better citizens, and I hope we
may instill into them that spirit that they must o

r

should respect our
laws. And it is really due to the failure o

f

the Americans and I

say with shame that many o
f

our plblic citizens, because o
f

the desire

to go into office, will concede to things that they know are wrong to' that office a
t

the expense o
f

the welfare o
f their country, and I

ope to see the day we may have men and women who will stand up
and be counted for their principles first and last and fight for the
welfare o

f

the American people.

If you have any questions to ask, I will be glad to answer them.
• Mr. LAGUARDIA. What did you say the name o

f your organization
1S.

Mr. STEPHENs. The Patriotic Citizens' Civic League o
f Philadelphia.

Mr. LAGUARDIA. Where is the office o
f

this organization?
Mr. STEPHENs. It has no office.

Mr. LAGUARDIA. What is its membership?

Mr. STEPHENs. Its membership is about 50.
Mr. LAGUARDIA. What is your business?
Mr. STEPHENs. My business is to get other people to do things

worth while. My life has been devoted to making this country a

civic righteous nation—a big job on my hands, I confess.
Mr. LAGUARDIA. What is your source o
f

income?
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Mr. STEPHENs. I have no source of income. I receive Gontributions
from the people who are interested in these things, who contribute.
And I want to say this, Mr. LaGuardia, that frequently I am one of
those myself who is interested in this cause, that I do not wait and
look for the almighty dollar to do this for the cause. That is because
of the fact that there are too many forming organizations who think
of the almighty dollar first and the cause second.

Mr. LAGUARDIA. Quite right. And a
ll

o
f

the arguments stated
by you to-day are in support o

f

the amendment now before the
committee?

Mr. STEPHENs. Certainly.
Mr. YATEs. How many are involved; how many would be involved?

Have you any estimate?
Mr. STEPHENs. That I do not know.
Mr. YATEs. How many would b

e

affected in Pennsylvania. I

understand there are 1,600,000 in New York.
Mr. STEPHENs. I do not know a

t present how many it would affect

in Pennsylvania. Only the Census Bureau would b
e

able to answer
that question.

THE GENERAL ASSEMBLY OF PENNSYLVANIA

[File o
f

the senate,No. 51,session o
f

1929. Introduced b
y

Mr. Salus, January 1
5

,

1929. Referred to Com
mittee on Judiciary General, January 15,1929]

AN ACT To amend section one o
f

the act approved the nineteenth day o
f July, one thousand nine hun

dred and seventeen (Pamphlet Laws one thousand one hundred and twenty-two), entitled “An act
roviding that every advertisement and notice required by authority o

f

law o
r

rules o
f

court to b
e pub

ished in any county in the Commonwealth o
r

in any city coincident to the boundaries o
f

a county may,

in addition to the publication o
f

such advertisements o
r

notices required to b
e

made in newspapers
published and printed in the English language, b

e

also published by the public officer, body, o
r

court
directed by law o

r

rules o
f

court to publish such advertisement o
r

notice in newspapersprinted in the
English language in one o

r

more daily newspapersprinted in a foreignlanguage o
r languages;such news

paper printed in a # language o
r languages to b
e printed in and have general circulation in the

county o
r

the city coincident to the boundaries o
f

Said county for a
t

least threeyears continuously before
the publication o

f

such advertisements o
r notices;and further providing for the prices to b
e charged for

publishing such advertisements o
r

notices in any such foreign newspapers,how often the sameshall b
e

published, and the stipulation and regulations under which the same shall b
e published

SECTION 1
.

Be it enacted by the Senate and House o
f Representatives o
f

the
Commonwealth o

f Pennsylvania in General Assembly met and it is hereby enacted

b
y

the authority o
f

the same, That section one o
f

the act approved the nineteenth
day o

f July, one thousand nine thundred and seventeen (Pamphlet Laws one
thousand one hundred and twenty-two), entitled “An act providing that every
advertisement and notice required by authority o

f

law o
r

rules o
f

court to be
published in any county in the Commonwealth, o

r

in any city coincident to the
boundaries o

f
a county may, in addition to the publication o
f

such advertisements

o
r

notices required to be made in newspapers published and printed in the
English language, be also published by the public officer, body, o

r

court directed
by law o

r

rules o
f

court to publish such advertisement o
r

notice in newspapers
printed in the English language in one o

r

more daily newspapers printed in a

foreign language o
r languages; such newspapers pringed in a foreign language o
r

languages to b
e printed in and have general circulation in the county o
r

the city
coincident to the boundaries o

f

said county for a
t

least three years continuously
before the publication o

f

such advertisements o
r notices; and further providing

for the prices to b
e charged for publishing such advertisements o
r

notices in any
such foreign newspapers, how often the same shall be published, and the stipula
tion and regulations under which the same shall be published” is hereby amended
to read as follows:

“SECTION 1
. Be it enacted, etc., That hereafter every advertisement and notice

required by authority o
f

law o
r by rules o
f

court to b
e published in any county

o
f

the Commonwealth o
r

in any city thereof whose boundaries are coincident
with a county, may, in addition to the publication thereof required to b
e

made

in newspapers printed in the English language, be also published by the public
officer, body, o

r

court directed by law o
r

rules o
f

court to publish such advertise
ments o

r

notices in newspapers printed in the English language in one o
r

more
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daily newspapers printed in a foreign language or languages. Such newspaper
or newspapers printed in such foreign language or languages to be such as are£ published in and of general circulation in such county or a city and of
general circulation in such county or a city whose boundaries are coincident
thereto. That the prices to be charged for such publication of such advertise
ments or notices in such newspapers published in a foreign langugae or languages
shall not exceed the rates charged for such publication in newspapers printed in
the English language for the same services when publication is made in such
newspaper or newspapers printed in a foreign language or languages, it shall be
made as often as that made in newspaper or newspapers printed in the English
language and shall be subject to the same stipulations and regulations as those
imposed for like services in such newspapers printed in the English language.

Mr. DYER. We will hear now from Mr. Brand and then from Mr.
Hudson.

STATEMENT OF HON. CHARLES BRAND, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

Mr. BRAND. Mr. Chairman and members of the committee, it
may seem to you that there is not a great deal of interest in this
subject, because of the few that are here this morning; but I wish
to say when I came here, at 11 o'clock, and found “executive session”
on your door, there was a representative of the American Farm
Bureau there and a representative of the Grange of the United
States, and I learned also that a representative of the Daughters of
the American Revolution was up here to appear this morning; but
they all came to the conclusion that you were not going to reach
this hearing this morning, so that they have gone back to their
various places of activity.

The evidence already before you shows that there are from
7,000,000 to 8,000,000 aliens in the United States and, when you
figure 300,000 for each Representative in Congress, or each electoral
vote, you find that there are 26 or 27 Members of Congress repre
senting aliens now in the House, and 26 or 27 votes in the Electoral
College representing aliens. It seems to me that is a fair mathe
matical deduction.

Mr. YATEs. You mean that would not be there?
Mr. BRAND. That would not be there if aliens were not counted.

And, in making the reapportionment, if we count the aliens, there
will be that many representing aliens, really. Now that is a balance
of power in the House. All close questions are settled upon a less
majority than that and often we elect a President on a less majority£ 26 or 27. So that this really is a vital question for this com
mittee to consider.

-

I know that we approach any constitutional amendment with a
good deal of fear and trembling and we hesitate to change a word in
that instrument and here is a question that I think will come to this
committee in the consideration of this question—whether or not we
will gradually absorb the aliens and eventually be without them, and
whether this is a temporary matter. Now my study of the question
has developed that there are two classes of aliens, those who can not
be naturalized on account of the law and those who do not wish to be
naturalized. There are a great many millions of aliens in the United
States that never can be maturalized, because of their coming in by
the smuggling route. They came in without the pale of the law and
those aliens can never be naturalized, because they can never be
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in a position to prove that they entered this country legally. There
fore they are here for all times, as long as they live here, as aliens.
I saw in a paper recently, it is not very good evidence, perhaps, but
it will give some idea of the seriousness of the question—that there is
now an organization in this country bootlegging foreigners into this
country for so much per head, and this same article also contained .

a statement that there were more than a million coming in here every
year. Now that is a consant supply for these alien inhabitants of the
country.

Mr. LAGUARDIA. Mr. Brand, I think that figure is terribly exagger
ated, for this reason: While we have no check up on what may be
the bootlegging of aliens across the border, we certainly have a check
up on what the ships bring over to Mexico, Cuba, or Canada, and I
think, granting they have that leeway, that it would not be possible
to smuggle a million aliens a year. I know there is a great deal of
smuggling going on, but I mean it can not be anything like a million
aliens a year.

Mr. BRAND. It seemed to be out of the question to me, but I give
you that for what it is worth.

Mr. HERSEY. There are two borders, the Canadian border about
three thousand miles, as well as the Mexican border. Aliens get.

into Canada from other countries very easily and then come across.
the border.

Mr. BRAND.. I do not know that there is any way absolutely to
check up on this.

Mr. LAGUARDIA. It would take over four hundred steamers to
bring a million aliens over, if they had nothing else than aliens, to be
smuggled. Even in our biggest days of immigration, when, I was at
Ellis Island, they were coming with their steamers just full and the
total immigration then was just a million. So that I say it can not
be anything like that.

Mr. KURTz. I think Secretary of Labor Davis says it is something
in excess of 100,000 a year.

Mr. BRAND. That is his opinion.
Mr. KURTZ. Yes; that is my recollection.
Mr. BRAND. Now, I wish to address myself next to those who do

not wish to become American citizens. I had an illustration that was
very clear as to the reason why men live in the United States, come
here as immigrants, and do not become citizens. Traveling in Europe
I found a great many people, especially in southern Europe, that'the American language—not English, but the kind of language we
talk. When I was in England I could hardly understand the English
at times, but these people in southern Europe understood our lan
guage. And why? Because they had been over here and accumu
lated a sufficiency and had gone back, and I want to tell you there
are many of them over there; you can find them everywhere. And
they do not make any excuse except to say they never intended to
give up their own nationality and that they came here for the purpose.

of accumulation and, when they had reached their ambition, they
went back. And I want to say to you that when you are over there
you know that you never would live there and give up your nationality.
So that it is a natural thing for men to come here and stay a while and
then go back.
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So that there two classes of these aliens, those that come in here
without coming in legally and must remain aliens, and the other
class are those who do not come here intending to be American citi
zens. And I say to you gentlemen that I do not believe these aliens
ever will be absorbed so that there is no question of this kind. We
will always have this question and, therefore, I am fully convinced that
we ought to act on this question and so arrange the Constitution or
the laws, which ever is necessary, so that they will not be counted when
we apportion our Representatives in the National Congress.

I thank you.
Mr. DYER. Now, Mr. Hudson, we will hear you.

STATEMENT OF HON. GRANT M. HUDSON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. HUDSON. Mr. Chairman and gentlemen of the committee, I
had no particular desire to offer any testimony before the committee
on this resolution. I listened to the argument given by Representa
tive Hoch yesterday before the committee, which I considered a most
excellent argument of the reasons for the enactment of this joint
resolution. I can see, personally, the need for it perhaps more than
some of you who live in a different State. We are on the border line
of perhaps the bootlegging industry of the aliens, unless it would be
the Mexican border line. There is not any question but what there
is a very systematic, well-organized industry in the matter of smug
gling aliens across the Canadian line on the Detroit and St. Claire
Rivers, and they are being brought in and then sifted on down into
the other sections and cities.

The passage of this resolution it seems to me ought to be at this
time, because of the matter of reapportionment that is before us.I believe if we could pass this resolution there would be less opposi
tion to reapportionment on the basis of holding the House at a
stated number; that it would reduce the opposition more than any
thing else that could be done.

I am sure that back in my State, as the gentleman from Ohio has
just testified, the Grange, the Farm Bureau, the Women’s Federation,
the Daughters of the American Revolution, and the other organiza
tions of a patriotic character are more than heartily in favor of this
bill. And let me say it seems to me that we are not, by the passage
of it

,

working any injury to anyone. By the adoption o
f

the reso
lution, we are placing the Federal Constitution and the Federal
Government on the same basis that the States have placed their
State governments. -

I think I have not anything further to say, Mr. Chairman; I just
simply wanted to add my own testimony to what I think is the sane
ness and constructive bearing o

f this joint resolution upon our Amer
ican Government.

Mr. HALL. Mr. Hudson, do you favor the Hoch amendment o
r

the Stalker amendment to arrive a
t

the result they both seek to

accomplish?
Mr. HUDsoN. I would favor the Hoch amendment, I think, largely

for this reason: It is not adding another amendment to the Consti
tution. I think there is a very decided temper over the country
that we ought not to add another amendment. Of course, you could
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say, “Well this has the effect of it.” But, in a sense, it does not have
the effect of submitting an entirely new amendment to the Consti
tution For that reason I would favor this rather than the other.

Mr. HICKEY. Do you think, if there is favorable action on this
Hoch amendment by the committee and later by the Congress, that
it would hasten action on the apportionment bill that is pending
before the Senate?

Mr. HUDsoN. Yes; I think it would. I have not checked up on
the Senate on that, of course, in any way, but I am sure there could
be no joint resolution before the House which would receive such
hearty indorsement over the country as would this resolution.

Mr. HERSEY. You heard Mr. Hoch's testimony, did you?
Mr. HUDSON. Yes; I did.
Mr. HERSEY. And his statement as to the effect upon the next

apportionment if this sould become a law?
Mr. HUDSON. Yes.
Mr. HERSEY. Would this affect the delegation from Michigan if

this became a law?
-

Mr. HUDsoN. I apprehend it might cut down one. How, this is
a rough estimate without any basis for making it, and I do not know
that it is wise to make it

,

but I presume in the district that is repre
sented in the House by the two gentlemen from the city o

f Detroit–
the gentleman from the sixth district and the gentleman from the
second district—there may b

e

a
s high a
s 300,000 aliens within those

districts.
Mr. MICHENER. In the second district?
Mr. HUDsoN. No, I say within the four districts—the first, the

thirteenth, the second, and the sixth.
Mr. MICHENER. Well a large part o

f

those foreigners would b
e in

your district, would they not?
Mr. HUDsoN. No.
Mr. MICHENER. In Hamtramck and that country?
Mr. HUDsoN. Hamtramck is a city o

f 100,000, o
f course, with an

extremely large foreign population. West Detroit, in its Polish sec
tion, has' extremely large foreign population.

Mr. MICHENER. That is the thirteenth district?
Mr. HUDsoN. And down there and across you will find another

large section o
f foreign population.

Mr. MICHENER. Foreign. They are American citizens?
Mr. HUDsoN. No, I think the proportion would hold—not quite a

s

nearly a
s it would in Hamtramck, but nearly so.

Mr. HERSEY. You mean aliens?
Mr. HUDSON. I mean aliens.
Mr. YATEs. Three hundred thousand aliens in a territory com

prising four districts?
Mr. HUDsoN. What would be known a

s

the metropolitan district

o
f

Detroit. Now the city o
f Flint in the sixth district would prob

ably have more than these other districts, because o
f

the great in
dustrial centers. The city o

f Flint embraces a great number o
f

aliens in the total population; Lansing not so large. The city o
f

Pontiac has a great number; Pontaic has a great number o
f Mexi

cans that have come in there. Of course all o
f

these cities have a

# negro population but they are American citizens; they are not
allenS.
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Mr. DYER. Thank you very much, Mr. Hudson. Now I under
stand from Mr. Hoch, the author of one of the resolutions, that there
are others who desire to be heard. Mr. Stalker, do you know whether
that is a fact or not, that there are others who wish to be heard on
these resolutions? -

• -

Mr. STALKER. I do not, but if I may '' take a minute-in con
nection with the remarks I made yesterday I said I believed, if this
resolution was reported out, that it should be a separate amendment.
Now I can mention seven or eight States that will not ratify, in my
opinion

Mr. HERSEY. What do you mean by “separate amendment?”
Mr. STALKER. It should not be attached to the fourteenth amend

ment. -

Mr. MICHENER. The fourteenth amendment, if amended, would be
known under a new number and in the print would appear as a new
amendment anyway, would it not?

Mr. STALKER. Yes.
Mr. MICHENER. You would have to reenact the amendment as it

now exists?
-

Mr. STALKER. Yes.
Mr. MICHENER. And it would have a new number, just the same?
Mr. STALKER. And there is a question whether there would not be

some States in the South that would not be active in reenacting that
amendment. Now you take States like Connecticut, New York,
Pennsylvania, New Jersey and Illinois, those States, perhaps, would
not ratify. So that if you add any additional burdens or connect it
up with the fourteenth amendment, which would perhaps cause
some of the Southern States to not act upon it

,

why you would perhaps
lose the amendment in my opinion; because I can readily count seven
industrial States o

f

the East, including Illinois, that would not ratify it
.

That is all I desire to say.

(The committee thereupon adjourned until Monday, February 18,
1929, a

t

1
0 o'clock a.m.)

Hous E of REPRESENTATIVES,

CoMMITTEE ON THE JUDICIARY,
Monday, February 18, 1929.

The committee met a
t

10.30 o'clock a.m., Hon. Leonidas C
. Dyer

presiding.
Mr. DYER. The committee has met for the purpose o

f hearing any
further testimony on House Joint Resolution 351 and House Joint
Resolution 102.

Mr. Hoch, do you have any further testimony to offer?

STATEMENT OF HON, HOMER HOCH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF KANSAS–Resumed

Mr. Hoch. Mr. Chairman and members o
f

the committee, I do not
intend to take u

p

any more o
f

the committee's time myself, but a

number o
f

Members have advised me that they would like to say a

few words in reference to this resolution. Doctor Menges seems to be
the only one present this morning. O

f

course, you know how it is

with Members appearing before committees when they have so many
37476—29–3
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other matters on hand. I take it that a number of them would like
to file brief statements for inclusion in the record.

Mr. DYER. On the subject of these resolutions?
Mr. Hoch. Yes, sir.
Mr. DYER. Without objection, that will be done.
(There was no objection.)
Mr. Hoch. I have a letter here that was sent to me by Mr.Chester

H. Gray, representing the American Farm Bureau Federation, whichI would like to have the clerk read, or, if you prefer, it might be
inserted in the record without reading. He makes a brief argument
in support of the proposition contained in the resolution, and he
approaches it from a somewhat different angle from the one to which
I addressed myself the other day.

Mr. DYER. It may be inserted in the record at this point.
(The letter referred to is as follows:)

WASHINGTON, D. C., February 16, 1929.
Hon. HoMER Hoch, M. C.,

House Office Building,
Washington, D. C.

MY DEAR CoNGREssMAN HocH: Inability to attend the hearings of the House
Judiciary Committee next Monday, February 18, at 10.30 a. m., leads me to
submit to you briefly the statement of position for the American Farm Bureau
Federation, relative to H. J. Res. 351.

The purpose of this resolution fits in precisely with the principles contained
in the effort which the American Farm Bureau Federation put forth several£ ago when the present immigration act was being formulated. That principle,

riefly stated, was and is that the American Government should be an institution
composed of American citizens and should not allow forces or disintegration to
became imbedded within its structure which ultimately might be expected to
lessen its virility.

H. J. Res. 351 advances this principle by adding the words “and aliens” to
section 2 of the fourteenth amendment to the Federal statute, so that the entire
sentence would read “Representatives shall be apportioned among the several
States according to their respective numbers counting the whole number of persons

in each State, including Indians not taxed, and “aliens.”
The Farm Bureau membership views the entire question of nationality more

from social, governmental, and ehtnic aspects than it does from the economic
point of view. It might be economically profitable to some farmers to let down
the immigration bars and allow foreigners to come in more freely. But to do so
would be equivalent to saying that our social structure in America, our govern
mental methods and practices, and our ethnic characteristics would eventually, if
not immediately, be subjected to immense hazards.

The Farm Bureau folks want to keep America for Americans, and if foreigners
do come here, as many of them have come in the past, they should become
Americans rather than continue to be foreigners in America.

Of course, it is recognized that there must be in all civilized nations a small
and numerical percentage of foreigners or aliens scattered among the nationals
for various reasons, commercial and otherwise. It does not follow, however,
that these foreigners or aliens should be incorporated in the governmental pro
cedures of our Nation. If in the future, as is now the case, these aliens shall
continue to be counted in making up our House of Representatives, and if

,
a
s

now seems probable, our international commercial relations become greater and
greater, we may expect a corresponding increase in our alien population. If

this alien population does not intend to become naturalized a
s

a part o
f

our
nationals, o

r if it has not taken the initiatory steps to become so naturalized, it is

nothing more than a subversion o
f

our representative principles o
f government

that such aliens continue to be counted in determining upon representation in the
lower House o

f Congress.

I trust you will use this letter for the record, o
r

in any way which occurs to you

a
t

the hearing o
f

the Judiciary Committee, owing to my inability, a
s

above noted
to be present.

Very respectfully,
AMERICAN FARM BUREAU FEDERATION,
CHESTER H. GRAY, Washington Representative.
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Mr. HERSEY. Mr. Hoch, if this committee should report this
resolution favorably to the House, would you have any expectation of
getting it through at this session, or at this short session?

Mr. HocH. I want to be entirely frank with the committee, and
when you say “expectation” a

ll

o
f

u
s know the situation that exists

in the House. I think that it is not impossible that it might b
e con

sidered in the House, but I would not want to make the statement
that I am convinced that we would be able to secure consideration for

it in the House. Yet, I am not a
t all sure that we would not b
e

able
to secure consideration for it.

Mr. DYER. Of course, these hearings would b
e

available for the use
of the Members in the next Congress.

Mr. HocH. Personally, I should attempt to have the resolution con
sidered a

t

this session, and hope to have it adopted.
Mr. HERSEY. If the House acted upon it favorably, would you ex

pect that it would b
e

ratified by the States before the next census?
Mr. Hoch. I have a very lively expectation that if it were submitted

to the States, it would b
e

ratified by three-fourths o
f

them.
Doctor Menges is here, and I would b

e glad if the committee would
hear him now.

STATEMENT OF HON. FRANKLIN MENGES, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF PENNSYLVANIA

Mr. MENGEs. Mr. Chairman, I am very much in favor o
f

the
amendment proposed by Mr. Hoch. It is short, and I believe it

could b
e gotten through the House a
t

this session, and probably
through the Senate.

As you know, I am from Pennsylvania, and probably Pennsyl
vania will have to adopt a definition a

s

to who is an alien. In the
early history o

f our State, we had a little trouble about who were
aliens. As you know, during the Revolutionary War and afterward
we had Tories, Quakers, Dutch and Irish, and none o

f

them loved
each other any too well, and to determine who were aliens among
them was somewhat hazardous. Therefore, I believe that probably
we would have to define who are aliens. I am not sure about that.
My friend, Mr. Kurtz, o

f

the committee, probably knows a
s much

about that a
s I do. I simply want to say that I feel that in the

State o
f Pennsylvania, we need this kind o
f legislation, o
r

this con
stitutional amendment, in order to have our representatives from the
State selected and elected by those who are citizens o

f

the State.
Mr. HERSEY. You want to keep your representation 100 per cent

pure.
Mr. MENGEs. Yes, sir; that is what I am anxious to do.
That is about all I have to offer in the way o

f
a statement, but I

will be glad to answer any questions.

Mr. LAGUARDIA. A witness told u
s

the other day, in the course

o
f

the hearings, that the Pennsylvania Assembly, o
r

House o
f Repre

sentatives, would pass a resolution indorsing this proposal on Tuesday

o
f

last week, and that o
n Friday the Pennsylvania Senate would adopt

it: Have they taken any action on the resolution?
Mr. MENGEs. Two resolutions have been introduced; one, a

s I

understand it
,

favoring Mr. Hoch's amendment, and I think the other
favored the constitutional amendment proposed by the gentleman

who was speaking here a
t

the last hearing.
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Mr. LAGUARDIA. Has any action been taken yet?
Mr. MENGES. No action has been taken. It was said it might

be taken this evening. I doubt very much whether any action will
be taken that speedily.

Mr. LAGUARDIA. The other witness practically assured us that
action would be taken.

Mr. MENGEs. I wish the legislature would take action, but I am
not that hopeful. If I may interpose there, the resolution was only
introduced last Monday or Tuesday, and it could not have been acted
upon before this Tuesday.

Mr. KURTz. I think the witness meant that it would likely pass
Tuesday of this week, instead of Tuesday of last week.

Mr. MENGES. I am not that hopeful.
I thank you for your attention.
Mr. Hoch. Mr. Chairman, I would like to inquire what the policy

of the committee is with reference to receiving additional brief state
ments that may be handed to me for inclusion in the record. I have
introduced one or two that have been handed to me. -

Mr. DYER. The committee has already authorized the clerk to
receive brief statements from Members of the House for the purpose

of inserting them in the record. Do you have any other statements
from persons other than Members of the House that you would like
to submit?

Mr. HocH. I have a note on my desk this morning from Mr.
Brinkman, representing, I believe, the National Grange, saying that
he was called out of town when he expected to appear, and that he
would like to file a statement in favor of the resolution. If it is
satisfactory to the committee for him to do that—

Mr. HALL (interposing). Who was that?
Mr. Hoch. Mr. Brinkman, representing the National Grange.
Mr. DYER. If there is no objection, Mr. Hoch may submit such

statements as he refers to to the clerk so they may be included in the
hearings.

Mr. LAGUARDIA. I have no objection to including the statements
he has just referred to. Statements may be received from Members,

of course, but as to any other statements that may come in, I suggest
that they be presented to the committee for authorization.

Mr. DYER. They may be presented to the clerk of the committee
and he will take them up with the chairman.

Mr. HERSEY. Then do we understand that the hearings are closed?
Mr. DYER. The Chair will be pleased to receive suggestions with

reference to that. What is the judgment of the committee?
Mr. STOBBs. Do you understand that the Order of the Patriotic

Sons of America, of Pennsylvania, in convention assembled, has
adopted resolutions similar to these?

Mr. Hoch. No; I was not aware of that. I will say frankly to the
committee that I have made no effort to start any sort of propaganda
on this proposition. However, I have realized that it is a matter that
might have been taken up by many patriotic organizations. So far
as my connection with the matter is concerned, I have chosen to
proceed upon the assumption that the committee would pass upon this
proposition entirely upon its merits, and, while I know you are
always glad to hear from those organizations, I did not desire to
promote any propaganda. I am confident that there are many
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TO AMEND THE CONSTITUTION 35

organizations in the country which, if the matter were presented to
them, would pass resolutions in behalf of the measure.

If I may say a word in conclusion, with reference to the form of this
resolution, as I said in my opening statement, I have no personal pride
of authorship as to the form it takes. I am rather inclined to think
that if a proposition of this sort were to be submitted, the simplest
way to do it—whether the most tactical, might be debatable—but
the simplest way would be to change the word “persons” to “citizens.”
I think that would accomplish the whole purpose, and it would be,
to my mind, the simplest way to do it

.

Mr. MoNTAGUE. I offered an amendment in that form some six

o
r eight years ago.

Mr.£ Then, I am confirmed in my opinion that that is a

desirable way to do it
.

Mr. HERSEY. Then you put upon the census enumerators the
responsibility o

f finding out who are aliens and who are not.
Mr. Hoch. That responsibility is now being carried by the Census

Bureau. They would d
o that regardless o
f

whether we adopt this
amendment, o

r

not.
Mr. DoMINICK. That is a part o

f

the information that is collected
by the census.

Mr. Hoch. Yes. I think there are no administrative difficulties.
Mr. DYER. Are there any other witnesses who desire to be heard in

favor of the resolution?

(There was no response.)

Are there any who wish to b
e

heard in opposition to it?
(There was no response.)

There being no other witnesses, the hearings will b
e

closed.
Mr. LAGUARDIA. I d

o not think it is fair to state the hearings are
closed, if n

o

one appears, for o
r against it
. I d
o not know what

notice has been given o
f

these hearings. I think the fair statement
would be, is there anybody else who wants to b

e

heard.
Mr. DYER. The Chair is asking if there is anyone who wishes to

b
e

heard this morning. What is the pleasure o
f

the committee about
closing the hearings?

Mr. KURTz. I have no desire to prolong it
,

but this matter has not
been long before the committee, and somebody might want to b

e

heard on one side or the other.

Mr. DYER. Is it your motion that the hearings b
e

deferred?
Mr. KURTZ. I have no objection to closing them. So far a

s I am
concerned, I can vote now, but, perhaps, there are some other wit
nesses who might want to appear:

Mr. DYER. The question is whether it is agreeable to the com
mittee to close the hearings on this resolution.

(The question was taken, and the committee voted to close the
hearings.) .'5!". If any witness should appear, the chairman would surely
give them a chance to be heard.

(Thereupon, the committee went into executive session.)
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Calendar No. 3
7l8T CoNGBESS )

1st Session )

SENATE ( Repobt

\ No. 2

CENSUS AND REAPPORTIONMENT

April 23, 1929. — Ordered to be printed

Mr. Jones and Mr. Vandenberg, from the Committee on Commerce,

submitted the following

REPORT
(To accompany S. 312|

The Committee on Commerce, to whom was referred the bill
(S. 312) to provide for the fifteenth and subsequent decennial cen
suses and to provide for apportionment of Representatives in Con
gress, having considered the same, report favorably thereon, and
recommend that the bill do pass without amendment.

That part of the bill relating to the census is substantially the
same as the bill which passed the House last session. The following
changes have been made in the language of the bill as it passed the
House :

Page 1, line 4, the word "unemployment" has been inserted.
Senators Couzens and Wagner have taken a special interest in the
matter of a census of unemployment in the country and the com
mittee has been glad to provide for this.

Line 5, "1929" has been substituted for "1930".
Page 2, line 2, after the words "Canal Zone" there have been

inserted a comma and the word "all".
Line 9, after the word "period", the following has been inserted:

Provided, That the tabulation of total population by States as required for
the apportionment of Representatives shall be completed within twelve months
and reported by the Director of the Census to the Secretary of Commerce and
by him to the President of the United States.

Page 3, line 5, at the beginning of the line the words "annual or
piece-price" included in the House bill, have been omitted.

Line 7, the following has been inserted:

Provided, That census employees who may be transferred to any such tem
porary positions shall not lose their permanent civil-service status by reason of
such transfer.

Line 18, the word "temporary" has been inserted in lieu of the
words "clerical, mechanical, and subclerical ".

S R— 71-2— vol 1 2

Case 5:20-cv-05169-LHK-RRC-EMC   Document 62-6   Filed 09/21/20   Page 182 of 188



2 CENSUS AND REAPPORTIONMENT

Page 4, lines 8, 9, 10, 11, 12, 13, 14, 15, 16, to and including "6.)"
in line 17, have been inserted in lieu of the House language, i. e.,
"Employees of the Post Office Department may, with the consent
of the Postmaster General, in cases of necessity, and in far distant
and outlying localities, be appointed and compensated for work per
formed under the provisions of this act. "

Line 19, after the words "compensation at", there have been
omitted the words "per diem or piece-price" as included in the
House bill.

Page 5, line 13, the word "unemployment" has been inserted.
Page 6, line 20, "November" has been substituted for "May".
Page 12, lines 24 and 25 are new language.
Page 13, line 17, "1934" has been substituted for "1935".
Line 24, "November" has been substituted for "May".
Page 15, sections 19 and 20 are new language.
Page 16, line 11, the bill to provide for apportionment of Repre

sentatives in Congress has been added as a new section to the census
bill, i. e., section 22.

Senator Vandenberg, a member of the committee has taken a great
interest in the apportionment bill and, because the functions served
by them interlock, the committee, at his suggestion, has joined the
census bill and the apportionment bill. The following is submitted
by Senator Vandenberg as a part of this report:

REAPPORTIONMENT

The committee has joined the census bill with the reapportionment
bill because the functions served by them interlock. Indeed, there
is but one basic constitutional function served by the census. It is
to provide an enumeration of the people for the purpose of redistri
buting congressional representation proportioned thereto. The
debates in the Constitutional Convention clearly prove that this
necessity was the sole motive for requiring the decennial censuses at
all. The faithful decennial habit of following the census with a

responsive reapportionment was practiced from 1790 to 1910. The
mandate of the Constitution, in other words, is accepted and vali
dated by 120 years of congressional action. In putting the two func
tions into one law, therefore, the committee but emphasizes the order
of the Constitution and the congressional practice of more than a

century. It warrants a constitutional use of the census in the future.
The language of this recommended measure as it relates to appor

tionment closely follows the language of the so-called Fenn bill
(H. R. 11725), which was passed by the House on January 11, 1929,
and favorably reported to the Senate by this committee on January
14, 1929, but which failed of Senate consideration prior to adjourn
ment. The basic purpose, namely, to validate Article I of the
Constitution, and the basic phraseology remain the same. There is
a change at two points in the body of the bill, principally to make it
more flexible in its accommodation to the serial judgments of Congress
in ministerial details. These will be analyzed subsequently.

NEED FOR THE BILL

The need for legislation of this type is confessed by the record of
the past nine years during which Congress has refused to translate
the 1920 census into a new apportionment. The House has twice
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acted, but the Senate has twice declined to approve, although this
is a problem primarily affecting the House itself. As a result, great
American constituencies have been robbed of their rightful share of
representation, not only in the Congress itself but also in the presi
dential Electoral College. On the prospective basis of the next
census, more than 30,000,000 people are relatively disfranchised as a
result of this lapse in a fundamental constitutional function. Already
we have had two presidencies and four Congresses elected out of
an anticonstitutional source. On the basis of census estimates, it is
safe to say that reapportionment, with the present size of the House
maintained, would affect 23 seats in the House of Representatives
and 23 votes in the presidential Electoral College. So large a factor
of misrepresentation is a travesty upon representative democracy,
a flagrant mockery of constitutional equalities, an ugly hazard to
domestic tranquility, and an insufferable affront to victimized States.

Despite the progressive development of this trespass during recent
years, Congress has failed to correct the situation. The Senate has
refused either to accept reapportionment initiated by the House or
to originate such legislation itself. There is no convicing reason to
anticipate that the same influences and considerations which have
prevented constitutional apportionment in the past will not prolong
these defaults indefinitely. As entrenched inequities increase, their
voluntary correction proportionately becomes less easy and less likely.
Thus it becomes evident that the protection of the roots of our rep
resentative Government requires an enabling act paralleling and
authenticating Article I of the Constitution. Otherwise, the article
is impotent. Therefore, the committee recommends this legislation.
If it proves to be unnecessary —as will be the case if each decennial
Congress hereafter does its independent duty to reapportion the
Congress— no harm is done. If it proves to be necessary —as will be
the case if congressional default persists — then its invocation will
preserve the constitutional character of our representative insti
tutions.

The Federalist Papers, oracle of the Constitution, said: "A power
equal to every possible contingency must exist somewhere in the
Government." Without this proposed legislation, where is the
"power" to compel effective attention to the serious "contingency"
created by the failure of Congress to apportion Representatives as
the Constitution requires? Where is the "power" which shall protect

constitutional government? The "power" is lacking until this law is

The theory of this legislation, as originated by the House in the
last session, is that in every decennium the Congress shall have a free
opportunity—as is its right and responsibility — to translate the cur
rent census into a new apportionment on whatever basis it pleases.
There is no disposition or effect in this law which delimits freedom of
action by Congress in this respect. This law does not operate
unless Congress fails to act. In other words, it takes from Congress
nothing except the right of inertia— the privilege of capitalizing
inaction into a constitutional affront. Even then it accepts whatever
decisions Congress itself may have last made as to the 6ize of the

the paramount

passed.
WHAT IS PROPOSED?

*
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4 CENSUS AND REAPPORTIONMENT

House or the mathematical method of apportionment, and fits these
indices to the new census enumeration. It preserves the status quo
in every respect except as the new census requires, under the Consti
tution, a new application of these fixed indices to the new enumera
tion.

This proposal is not intended for 1930 alone. It is written in
broad terms so that it will fit any subsequent decennial emergency
which may arise. This is its great virtue. It is a permanent con
tribution to our representative institutions. It does not concern
itself merely with the redistribution of a few seats which are con
temporarily misplaced, serious as this immediate contemplation is

,

when one congressional district with one Congressman to-day has as

great a population, in two typical instances, as have whole States
with as many as eight Congressmen. The primary purpose of this
proposal is to cure a basic statutory flaw and cure it with a formula
which will be just as applicable in 1940 or 1950 or 1960 as in 1930.
But perhaps it can best be visualized in its operations by indicating
the schedule it would produce in connection with the next census and
the next apportionment.

The census would be taken in November, 1929. One year later,
with these figures in hand, the President would report the census
figures, together with a table showing how, under these figures, the
House would be apportioned with "the existing number of repre
sentatives" (which at this moment would be 435) "by the method
used in the last preceding apportionment" (which was the method
of "major fractions" as used in 1911). This report would be made
in December, 1930, at the first day of the second regular session of
the Seventy-first Congress. That entire session would be free to
pass its own reapportionment on any basis it might see fit, fixing any
size House it might desire and following any method it might care to
embrace. But if it failed to act, then the Clerk of the House would
notify the States in March, 1931, that the apportionment tables
reported to Congress by the President, pursuant to a purely minis
terial and mathematical formula, would be forthwith effective.
Then the States would have the balance of 1931 and the first half of
1932 in which to redistrict themselves as they may choose. The
new apportionment would govern the election of representatives to
the Seventy-third Congress and presidential electors in November,
1932. Precisely the same process would protect reapportionment
in each subsequent decennium.

OBJECTIONS

The committee believes that there are no sound objections to any
phase of this proposal, particularly in view of the manner in which
the phraseology of this new act meets certain previous objections
to prior attempts at too much and needless detail.

The objection that this is an improper "delegation of power" to
the Department of Commerce (which takes the census) and to the
President (who reports the arithmetic) is answered by an examina
tion of the facts. No power whatever is delegated. The Depart
ment of Commerce counts the people (as it always has done) and
the President reports upon a problem in mathematics which is stand
ard, and for which rigid specifications are provided by Congress

i
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itself, and to which there can be but one mathematical answer.
Congress always has and always will depend upon outside experts
to do this mathematical problem. The usual situation in this respect
is not changed.

This objection, and the kindred objection that this is "anticipatory
legislation," would defeat practically every enabling act ever written.
But they are not infirmities. The Supreme Court repeatedly has

fmssed
upon this issue. It is settled. "Let the end be legitimate,

et it be within the scope of the Constitution; and all means which
are appropriate, which are plainly adapted to that end, which are not
prohibited, and consist with the letter and spirit of the Constitution,
are constitutional." (McCullock v. Maryland, 4 Wheat. 316.) It
equally is settled that the delegation of a purely ministerial function
by Congress, in pursuit of these ends, is beyond constitutional
question. "It is not too much to say that a denial to Congress of
the right, under the Constitution, to delegate the power to determine
some fact of the state of things upon which the enforcement of its
enactment depends would be to stop the wheels of government and
to bring about confusion, if not paralysis, in the conduct of the public
business." (Union Bridge Co. v. U. S., 204 U. S. 364.)

Another objection to the previous bill was that the Secretary of
Commerce should not be intrusted with the final responsibility for
making so important a report to Congress. The new and pending bill
recognizes this objection to the extent that the President is substituted
for the Secretary of Commerce so that this function may be served by
a constitutional officer. This makes for greater permanence, which is
one of the major virtues to be desired in such a statute.

Other objections heretofore have complained against the identifica
tion of any specific House membership or any specific method of ap
portionment in a measure of this character. These objections are
met—and, in the judgment of the Committee, the bill is improved —
by the new language which accommodates itself to the serial decisions
of Congress in respect to these details. Constant power is left with
Congress to control these details if it sees fit to act. Thus, for ex
ample, if the Congress passes a reapportionment act in 1930-31 and
decides to embrace the method of "equal proportions," this law will
recognize and embrace "equal proportions" in 1940-41 and thereafter
until again changed by Congress itself.

To identify any one method in this permanent act, whether the
method of major fractions or equal proportions, would be to assume
that science itself has traversed the subject with finality. Science is
thus not static. For example, there are at least three other methods
discussed in the report of the National Academy of Sciences, which is
careful to delimit its present findings to "the present state of knowl
edge." Again, there never yet has been a deliberate effort to fix the
constitutional objective which the method of apportionment should
answer. In other words, the subject is far from closed. The last
word by no means has been spoken. Scientists themselves will be
among the first to recognize this fact, and, like the National Academy,
scrupulously confess themselves limited to the "present state of
knowledge." A permanent ministerial apportionment act should be
susceptible of accommodation to the progressive state of knowledge.
Progressive latitude is impossible if any one method be frozen into
this neutral law. This act expressly and purposely avoids all
limitation, leaving to each decennial Congress the right of unpreju
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diced selection. Such a purpose can be achieved by the language
proposed.

It should be stated in this connection that the quarrel over
"methods" heretofore has magnified this factor out of all proper
perspective. As a matter of fact, the choice between the two prin
cipal rival methods would have affected but three seats out of 435 in
1920 and, on the basis of census estimates, would affect but one seat
out of 435 in 1930. The basic problem involved in this contemplation
is too great and too vital to be submerged in controversy over com
paratively trivial detail. This new proposal lifts itself above such
controversy by confining its specific corrections to the fundamental
default in all apportionment.

RECOMMENDATION OF EXPERTS

Previous discussions of this problem have been clouded by an ex
ternal disagreement among scientists as to the best method for arriv
ing at a constitutional conclusion. Happily, this controversy does
not attach to the phraseology recommended in this bill. All of the
experts attached to the Government are unanimous in recommending
the passage of this bill. These experts comprise the advisorycom-
mittee of the census, consisting at the present time of Prof. Walter
F. Willcox, of Cornell, chairman; Prof. George E. Barnett, of Johns
Hopkins University; Prof. Robert E. Chaddock, of Columbia; Prof.
W. I. King, of New York University; and Prof. George F. Warren,
of Cornell. The full committee met in Washington on April 13, 1929,
and unanimously recommended the phraseology of this enabling act
for ministerial reapportionment. (Their complete report is found at
p. 94 of the Congressional Record.') This recommendation is ap
proved by Dr. William M. Steuart, Director of the Census, and by
Dr. Joseph A. Hill, assistant director. There is further concurrence
by Prof. Carroll W. Doten, of Massachusetts Technology; Prof.
Edwin R. A. Seligman, of Columbia; and Prof. Wesley C. Mitchell,
of Columbia, all of whom are surviving members of the advisory com
mittee of 1921 which last officially passed upon this problem. Doten,
Mitchell, and Willcox have been presidents of the American Statis
tical Association. Seligman, Chaddock, Willcox, and Mitchell have
been presidents of the American Economic Association. These are
the two associations from which the membership of the advisory
committee is drawn. Thus, there is no disagreement regarding this
proposed measure by the experts upon whom Congress leans for
advice in relation to problems of this character. They preserve their
right of independent judgment as to details, but they insist, with the
committee, that the need for this enabling act is fundamental and
that it best serves its highest purpose by leaving details for the serial
decisions of Congress in connection with actual apportionments.

CONCLUSION

With these credentials and for the urgent reasons given, the com
mittee recommends the provisions in this bill, which will provide for
ministerial apportionment in the event that any further decennial
Congress declines to validate its decennial census. This breach in
our system of representative institutions must be closed, not only
for the sake of equity and justice to the people of the United States
but also for the sake of the perpetuity of our institutions.

o
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