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Plaintiffs hereby submit the trial deposition transcript for Pamela Karlan, attached hereto as

Exhibit A.
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/s/ Charles L. Coleman

CHARLES L. CoLEMAN Il1, SBN 65496
DAVID |. HOLTZMAN

HOLLAND & KNIGHT LLP

50 California Street, 28" Floor

San Francisco, CA 94111
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

STATE OF CALI FORNI A, by and ) Case No.
t hrough Attorney Ceneral ) 3:18-cv-01865
Xavi er Becerra, )
)
Plaintiff, )
)
V. )
)
WLBUR L. RCSS, JR, in his )
of ficial capacity as Secretary )
of the U S. DEPARTMENT OF COMVERCE; )
RON JARM N, in his official )
capacity as Acting Director of the )
U S. Census Bureau; U S. Census )
Bur eau; DCES 1-100, )
)
Def endant s. )
___________________________________ )
AND RELATED ACTI ONS. ) Case No.

----------------------------------- ) 5:18-cv-02279
SEE PAGE 2 FOR COVPLETE CAPTI ON

TUESDAY, DECEMBER 18, 2018

Vi deot aped Deposition of PAMELA S. KARLAN, J.D.,
taken at the offices of Manatt Phelps & Phillips LLP,
1050 Connecticut Avenue, Northwest, Suite 600,

Washi ngton, D.C., beginning at 9:06 a.m, before
Nancy J. Martin, a Registered Merit Reporter,
Certified Shorthand Reporter.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

STATE OF CALI FORNI A, by and
t hrough Attorney General
Xavi er Becerra,

Pl aintiff,
V.

WLBUR L. ROSS, JR., in his
official capacity as Secretary

of the U.S. DEPARTMENT OF COMVERCE;
RON JARM N, in his officia
capacity as Acting Director of the
U. S. Census Bureau; U S. Census
Bureau; DOES 1-100,

Def endant s.

CITY OF SAN JOSE, a muni ci pal

) Case No.
) 3:18-cv-01865

N N N N N N N N N N N N N N N N

) Case No.

corporation; and BLACK ALLI ANCE FOR) 5:18-cv-02279

JUST | MM GRATION, a California
Non- Profit Corporation,

Pl aintiffs,
V.

WLBUR L. ROSS, JR., in his
official capacity as Secretary of
the U S. Departnment of Comerce;
U. S. DEPARTMENT OF COMVERCE;

RON JARM N, in his officia
capacity as Acting Director of the
U.S. Census Bureau; U.S. CENSUS
BUREAU,

Def endant s.

N N N N N N N N N N N N N N N N N N

Veritext Lega Solutions

215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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APPEARANCES:

MANATT PHELPS & PHILLIPS, LLP

BY: ANA G GUARDADO, ATTORNEY AT LAW

One Enmbarcadero Center

30t h Fl oor

San Francisco, California 94111

(415) 291-7409

aguar dado@mnat t. com

Representing City of San Jose and Bl ack Alliance
for Just Inmmgration

COVI NGTON & BURLI NG, LLP
BY: P. BENJAM N DUKE, ESQ

Representing the Kravits plaintiffs in the
Kravits vs. United States Departnent of Commerce,
et al., case in the District of Maryl and

UNI TED STATES DEPARTMENT OF JUSTI CE

ClVviL DI VI SI ON, FEDERAL PROGRAMS BRANCH

BY: CAROL FEDERI GHI , ATTORNEY AT LAW
JOSHUA GARDNER

P. 0. BOX 883

Washi ngt on, D.C. 20044

(202) 514-1903

Representing the Defendants

STATE OF CALI FORNI A, DEPARTMENT OF JUSTI CE
OFFI CE OF THE ATTORNEY GENERAL

BY: ANA FERRARI, ESQ

455 Gol den Gate Avenue

Suite 11000

San Francisco, California 94102

(415) 510-3779

anna. ferrari @loj . ca. gov

Representing the State of California
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APPEARANCES: ( CONTI NUED)

LAWYERS COMM TTEE FOR CI VIL RI GHTS UNDER LAW
BY: EZRA ROSENBERG, ESQ.

1500 K Street, N W

Suite 900

Washi ngton, D.C. 20005

(202) 662-8600

Representing City of San Jose and the Bl ack
Al l'iance for Just Imm gration

HOLLAND & KNI GHT (VI A TELECON)

BY: DAVI D HOLTZMAN, ESQ.

50 California Street

Suite 2800

San Francisco, California 94111

davi d. hol t zman@hkl aw. com

Representing the County of Los Angel es

ALSO PRESENT:

M CHAEL A. CANNON, CHI EF, GENERAL LI Tl GATI ON
DI VI SI ON

Veritext Lega Solutions
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WASHI NGTON, D. C., TUESDAY, DECEMBER 18, 2018;
9:06 A M
THE VI DEOGRAPHER: Good norning. W're

going on the record at 9:06 a.m on Decenber 18, 2018.
Pl ease note that the m crophones are sensitive and nay
pi ck up whispering, private conversations, and
cellular interference. Please turn off all cell
phones or place them away fromthe m crophones as they
can interfere with the deposition audio. Audio and
video recording will continue to take place unless al
parties agree to go off the record.

This is Media Unit 1 of the video recorded
deposition of Professor Panela S. Karlan taken in the
matter of State of California, et al., plaintiff vs.
Wl bur L. Ross, Jr., in his official capacity as
Secretary of the United States Departnment of Conmerce,
et al., defendants, filed in the United States
District Court for the Northern District of
California. Case No. 3:18-CV-01865.

This deposition is being held at the | aw
of fices of Manatt Phelps & Phillips, LLP |ocated at
1050 Connecticut Avenue, Northwest, Washington, D.C.
My nanme is Solonmon Francis fromthe firm of Veritext

Legal Solutions, and I'mthe videographer. The court

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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reporter is Nancy Martin of Veritext Legal Sol utions.

At this time wll counsel present in the room
and everyone attending renotely please state their
appearances and affiliations for the record.

MR. ROSENBERG. Yes. Ezra Rosenberg fromthe
Lawers Committee for Civil Rights Under Law on behal f
of the plaintiffs, City of San Jose and the Bl ack
Al liance for Just |nmm gration.

MS. GUARDADO: Ana CGuardado of Manatt, Phel ps
& Phillips on behalf of plaintiffs, City of San Jose
and Bl ack Alliance for Just |nmm gration.

M5. FERRARI: Ana Ferrari fromthe California
Departnent of Justice on behalf of the State of
California.

MR. DUKE: Ben Duke from Covington & Burling
on behalf of the Kravits plaintiffs in the Kravits vs.
United States Departnent of Comerce, et al., case in
the District of Maryl and.

Just as a note, this deposition has been
cross-noticed in that case as well.

MR. CANNON: M chael Cannon, U.S. Depart nment
of Commrerce, agency counsel.

MR. GARDNER: Joshua Gardner, United States
Department of Justi ce.

MS. FEDERI GHI: Carol Federighi, Justice

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Departnent for the defendants.

THE VI DEOGRAPHER: Counsel on the phone?

MR. HOLTZMAN: Yeah. This is David Holtzman
of Holland & Knight for the County of Los Angel es.

THE VI DEOGRAPHER: At this time will our
court reporter please swear in the witness, and we can

proceed.

PAMELA S. KARLAN, J.D.
havi ng been first duly sworn/affirned,

was exam ned and testified as foll ows:

EXAM NATI ON
BY MR. ROSENBERG
Q Good norning, Professor Karlan?
A. Good norning.

MR. ROSENBERG. And just for the record, this
deposition is being taken pursuant to court order in
the California and San Jose cases and cross-notices.
As M. Duke says, in the Maryland case as a
preservation deposition should any of the plaintiffs
choose to call Professor Karlan as a witness at trial.

What | woul d suggest is, to the extent that
any exhibits are marked here, that we just mark them

as a deposition exhibit, and then should they be noved

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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to trial by any party, they' |l be replaced by an
exhi bit nunber at trial. |I|s that okay?

MS. FEDERI GHI:  Sure.
BY MR. ROSENBERG

Q Ckay. Professor Karlan, are you presently
enpl oyed?

A.  Yes, | am

Q Wth whon?

A. | ama professor at Stanford Law School. |'m
t he Kenneth and Harl e Montgomery professor of public
interest law, and |'mthe codirector of the Stanford
Suprenme Court Litigation Clinic.

Q And what's your academ c focus?

A. Constitutional law and litigation with
speci al enphasis on | egal regulation of the political
process.

Q How | ong have you taught at Stanford?

A. |'ve taught there since 1998 with a 20-nonth
break to work at the United States Departnment of
Justi ce.

Q And what dates did you work at the Departnent
of Justice?

A.  From January of 2014 through Septenber of
2015 | worked there full time on an interagency

personnel arrangenent, and then | had a consulting job

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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with the Departnent of Justice to finish up sonme of
t he cases that | had been working on.

Q \Vhat was your title at the Departnent of
Justice?

A. As a deputy assistant, attorney general in
the civil rights division.

Q And what were your responsibilities at the
Departnent of Justice?

A. MW primary responsibilities were to review
three of the civil rights divisions litigating
sections; the voting section, the enpl oynent
litigation section, and the office of special counsel
for unfair inmmgration-rel ated enpl oynent practices.
| also helped to review the voting cases that were the
appel l ate section, and then | did a nunber of other
things at the departnment. | worked on a task force on
W ndsor inplenentation, and | participated in the
general | eadership of the civil rights division.

Q D d your work at DQJ include any work
relating to Section 2 of the Voting Rights Act?

A It did.

Q And can you tell the court what kind of work
t hat was?

A. Well, there was one -- | should say at the

begi nni ng there was one huge Section 2 vote dilution

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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case that was at the departnment when | was there that
| did not participate in because | had represented
sonme of the plaintiffs before | went to the DQJ. So |
was recused fromthat. That's the case that cones
ultimately to be known as Abbott agai nst Perez when it
gets to the Suprenme Court.

So the other Section 2 work that the
Departnent was working on at the time | participated
in, nost of that was not vote dilution work at the
time. It was voter ID work and early voting, and the
| i kes are the two big cases, a case in North Carolina.
Chong and a case in Texas that did voter ID. But |
did work on some vote dilution cases where the
Departnent was filing statenments of interest and the
like.

Q Let's back up to the beginning of your

career. Did you -- where did you graduate from
col | ege?
A. | graduated from Yale College in 1980.

Q And did you go on to postgraduate work after
t hat ?

A. Yes, | did a joint degree at Yale G aduate
School in the departnent of history and at Yale Law
School, and |I received ny J.D. and ny MA. in history
in 1984.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Q And after you graduated from |l aw school, what
did you do?

A. | clerked for a year at the federal district
court in New York in the southern district of New York
for Judge Abraham Sofaer, and | clerked for a year at
the U.S. Suprene Court for Justice Harry Bl ackmun.

Q \When you clerked for Justice Blacknmun, did
you work on any cases involving the Voting Ri ghts Act?
A. Yes, | did. That was the year that the
Suprenme Court decided Thornburg agai nst G ngles, and |

wor ked on that case.

Q D d you provide the bench neno in that case?

A1 did.

Q WwW'll talk alittle bit about Gngles in a
bit.

After your clerkship with Justice Bl acknun,
what did you do next?

A. | was an assistant counsel at the NAACP Legal
Def ense Fund in New YorK.

Q And what were your responsibilities at NAACP
LDF?

A. | was litigating, primarily doing voting
ri ghts cases, but also doing Title 7 cases, and | did
one crimnal case as well.

Q And did the voting rights case include

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Section 2 cases?

A. Yes, it did.

Q And any other cases under the Voting Rights
Act ?

A. Yes. So | worked on both Section 2 cases and
Section 5 cases.

Q Can you provide a little nore detail as to
t he nunber of cases that you worked on that invol ved
Section 2 or Section 5 of the Voting Ri ghts Act?

A. Sure. So it was -- it's a little hard to
give the nunber in the follow ng sense. There's a
case that conmes to be known as the Dillard litigation,
whi ch has about 180 different docket nunbers because
it started out as a defendant class action but then
was decertified, and | worked on that case.

| also worked on a case called Chi som agai nst
Roener that was the case in which the Suprenme Court
ultimately held that Section 2 vote dilution
principles apply to judicial elections. | worked on
judicial election cases in Mssissippi as well.
| worked on a series of Section 2 cases in

Arkansas that started out with a challenge to runoff
primaries but ultimtely becane a case about the 1990
round of apportionnent, reapportionnent for the state

| egi sl ature in Arkansas.

Veritext Lega Solutions
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| worked on a series of Section 5 rel ated
cases invol ving voter purges.

Did a nunmber of am cus briefs in Section 2
cases around the country in which the Legal Defense
Fund was not representing a party. And so that was
the bulk of ny work at the Legal Defense Fund save for
two Title 7 cases that | al so worked on.

Q Wen you tal k about Section 2 vote dilution
cases, can you explain to the Court what you nean.

A. Sure. So Section 2 of the Voting Rights Act
says that no state or political subdivision can use a
voting practice or procedure that has the result of
denying mnority voters, mnority citizens, an equal
opportunity to participate and el ect the candi dates of
their choice. And there are basically two ki nds of
cases under Section 2. One set of cases are about the
actual denial of the right to vote. So a voter ID
case woul d be an exanple of that.

The other are cases where mnority voters are
able to cast a ballot and to have that ball ot counted,
but the way the el ections are arranged nakes it
I npossi ble for them or makes it very difficult for
them to elect the candidates of their choice. And
those are what they nean by vote dilution cases. So a

case where the kind of paradigmis either a challenge

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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to at large elections where the majority can keep al
of the seats, and the early cases | worked on were
nostly those kinds of cases.

O later, cases about how districts are drawn
because how you draw the district can often determ ne
what groups are going to control the outconme in an
el ection regardl ess of how the votes are cast.

Q And you nentioned Section 5 cases that you
wor ked on whil e at NAACP Legal Defense Fund. Were
they related to the issues in the Section 2 cases?

A. Sonme of them were very nuch related. So, for
exanpl e, one of the cases | worked on early in ny tine
at the Legal Defense Fund, hel ping out was a case
cal |l ed Maj or against Trane, which involved
Congressional districts in Louisiana. And nost of the
case actually was litigated before | got there.
Initially the Departnent of Justice precleared the
Congressional districts in Louisiana, and then private
plaintiffs challenged those districts as violating the
Voting R ghts Act because the act was anmended in 1982
in a way that showed that the way districts were drawn
in the New Ol eans area made it inpossible for a
relatively large black population in New Ol eans
itself to elect any nenbers of Congress.

So that was a case where the first part of
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Section 5, and

t he second part of the case involved vote dilution

under Section 2.

Q And you nentioned the Dillard cases.

t hose cases i nvol vi
A. Yes. Al

It was a series of

Wer e
ng vote dilutions?
of those were vote dilution cases.

cases chal l enging the use of at

| arge el ections to elect county conm ssions, county

boards of education, and city councils across Al abama.
Q And you nmentioned judicial election cases.

Were those al so cases involving vote dilution?

A. Yes, they were.

Q How long did you stay at NAACP Legal Defense
Funds?

A So | was a full-tinme awer there for two
years, and then | continued on as a cooperating
attorney, really with a few breaks. Like, for
exanpl e, when | was at DQJ up until the present.

Q And when you say, "cooperating attorney,"

what does that nean?

A. Well, on some of the cases it neant | took
the cases with ne when | left LDF and | kept being the
lead litigator on them On sone of themit neant
writing amcus briefs. On sone of it, it involved
gi ving advice to younger |awers at the Legal Defense
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Fund on voting rights rel ated cases.

Q And the cases that you took with you fromthe
Legal Defense Funds, did they include Section 2 vote
di lution cases?

A.  Yes. The Chi som agai nst Roener case is
probably the best exanple of that, but | also kept
litigating some of the Dillard cases up, actually,
into the 2000's because that was when the final set of
t hese cases, which were initially filed in 1985,
beli eve, that was when the final round of the cases
finished.

| kept hel ping out on the Arkansas runoff
cases, which were vote dilution cases as well.

Q After you | eft NAACP Legal Defense Fund, what
did you do?

A. | accepted a job as an assistant professor of
| aw at the University of Virginia in Charlottesville,
Virginia in 1988.

Q And how long did you teach at the University
of Virginia?

A Well, that was where ny full-tinme appoint ment
was until 1998 when | left for Stanford. But over the
course of the tine that | was there, | was also a
visiting professor at various points for either a

senester or a year at Yale Law School, Harvard Law
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School, NYU Law School and at Stanford Law School .

Q And during that tinme period did your courses
t hat you taught cover Section 2 of the Voting Rights
Act ?

A. Yes. | started teaching a course called
| egal regulation of the political process in the
spring of 1989 and have taught it off and on fairly
consistently fromthen until quite recently.

In recent years | haven't taught the course
because | have a coll eague who's al so a coaut hor of
our case book who |ikes to teach the course and
doesn't have quite the range of courses that he wants
to teach that | teach. So | don't teach -- | haven't
taught the voting rights course itself in a couple of
years.

Q \Wen you were teaching at this period of tinme
from 1988 to 1998, did you discuss issues involving
data relating to Section 2 of the Voting Rights Act in
your courses?

A | did.

Q Can you explain the sort of issues.

A. So the data issues nostly were in connection
w th Thornburg against Gngles. As | nentioned
earlier, in Thornburg against G ngles the Suprene

Court laid out what |ater becane as a sort of road map
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for showing voter dilution. A set of three
prerequi sites that anybody who wants to win a
Section 2 vote dilution case is going to have to neet.

And in our case book we had an -- | started
with a set of m neograph materials | should say, you
know, cut-and-paste, but ultimtely, we turned those
into a case book, and we devoted fairly substanti al
attention at the tinme to Gngles. The G ngles
factors, how you went about proving themand the |ike.
Most of the discussions -- there was a little bit
di scussion on G ngles 1, which is what | think we'l
be tal king about |ater, but there was also a | ot of
ki nd of fernent, nethodol ogical fernment about how you
prove G ngles 2 and 3, which go to the question of
raci al block voti ng.

And so things |like bivariate ecol ogi cal
regressions, extrene precinct analysis and the |ike.
And so we spent a fair anmount tal king about those.
And, in addition, | spent a fair anount of tine
t al ki ng about the so-called Senate report factors,
whi ch come fromthe 1982 Senate report that
acconpani ed the anmendnments of Section 2 that
instituted the results test because a nunber of those
are data rel ated.

For exanple, there's one that | ooks at
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effective soci oeconom c disparities on the ability of
mnority citizens to participate effectively in the
political process.

Q After you left Stanford -- after you |eft
Uni versity of Virginia, where did you go?

A. | went to Stanford in the sumer of 1998.

Q And Stanford is where you still are?

A.  Yes, it is.

Q And what courses have you taught at Stanford
during this period of tine?

A. So |I've taught a course called Constitutional
law that's just |ike what it sounds |iKke.
Constitutional litigation, which is Section 1938,
Vivens and rel ated issues. Legal regul ation of the
political process, which is the course where | teach
nost about the Voting Rights Act, but | also teach
there about political parties and sonetines about
ballot initiatives and the |ike.

| ' ve taught professional responsibility.
|"ve taught sex discrimnation. | teach a live client
clinic, the Supreme Court litigation clinic that
litigates cases at the U S. Suprene Court. This year,
for exanple, wth counsel in six cases that have been
argued al ready.

| teach -- let's see. What el se have |
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taught recently. | teach torts. |'ve taught civil
procedure, although | really have stopped teaching
civil procedure. | teach a series of undergraduate
cl asses. Most recently a class called justice in the
university. | teach a class that's a graduate-|evel
class universitywi de sem nar called ethics, conflicts
I n the acadeny.

| think that covers all of them but pretty
much everything that | teach is -- that |'ve taught
very recently is listed on ny CV.

Q And during this period of tinme, have you also
had some visiting professorships?

A. Yes. | was a visiting professor at Tel Aviv
Uni versity where | taught a course on conparative
regulation of the political process. | was a visiting
professor twice at Yale. One tinme | taught regulation
of the political process and Constitutional
litigation.

The other time | think | taught procedure and
Constitutional litigation. | was a visiting professor
back at the University of Virginia where I taught -- |
think I taught Constitutional litigation. | know I
taught |l egal regulation of the political process
because | had Justice Thomas cone as a guest to the

cl ass, and we tal ked about what woul d he have done if
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he had been on the Suprenme Court when they decided the
one- person, one-vote cases.

Q Have you ever argued before the Suprene
Court?

A. Yes. |'ve argued eight tines.

Q Any of those cases voting rights cases?

A. Yes. Three of the cases are voting rights
cases. So Chisom against Roenmer is a Section 2 vote
di lution case involving judicial elections.

Morse vs. Republican Party of Virginia was a
Section 5 case involving restrictions on who could
vote at the Virginia Republican conventions.

And Ri | ey agai nst Kennedy was a Section 5
case about changes in the way that vacant offices were
filled.

Q Oher than tinmes you' ve argued before the
Suprenme Court, have you al so participated as ani cus
curi ae before the Suprenme Court?

A. Yes, | have.

Q On voting rights cases?

A.  Yes.

Q And can you estimte approxi mtely how many
voting rights cases you've submtted am cus briefs?

A.  Somewhere between half a dozen and a dozen.

And, again, those would all be listed on ny CV.
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Q And we'll identify your CV pretty soon.

And did any of those voting rights cases on
whi ch you participated as am cus include Section 2
vote dilution cases?

A. They did, and before | get to that, | should
mention | al so served as counsel but not arguing
counsel in Section 2 vote dilution case. Most
recently in Abbott against Perez, | represented the
Mexi can American | egislative caucus Atal ees in that
case.

Q O her than Abbott vs. Perez, have you
represented other parties in Section 2 vote dilution
cases before the Suprenme Court?

A. | think the other cases in which
represented a party were cases -- well, let nme qualify
that a little bit. There's a case called Presley
agai nst Etowah County. At the Suprene Court the
guestion was a Section 5 question, but it was a
question that arose out of whether changes that were
made by counties in Alabama after they settled a
Section 2 case underm ned the purpose of the Section 2
vote dilution case.

So, you know, when the case went back on
remand, it was decided on Section 2 grounds, but the

| ssue at the Supreme Court was solely a Section 5
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| ssue.

Q And | think I interrupted you when you were
going to discuss your am cus participation before the
Suprenme Court in the Section 2 vote dilution cases.

A, Yes. So I'mtrying to think -- | nean it's a
little conplicated because a nunmber of the cases had
Section 2 issues in them but the issue, when it got
to the Suprene Court was framed in terns of either
Section 5 or in terns of what's called the Shaw
agai nst Reno Doctrine, which says that you can't take
race into account too nuch.

So, for exanple, one of the big defenses in a
Shaw case is "But | had to draw the districts this way
in order to conply with Section 2 of the Voting Rights
Act." And those are where | think nore of my am cus
participation at the Suprene Court was involved. That
I's in Shaw cases where our client's position was that
the use of race was Constitutional here because it was
necessary in order to conmply with the Voting Rights
Act, which was a conpelling state interest for the use
of race.

Q Have you been the author of any books?

A. Yes. |"mthe coauthor of three case books,
Constitutional Law, which is nowin its eighth

edition, Legal Regul ation of the Political Process,
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which is nowin its fifth edition, and Civil Rights
Actions, which is nowin its fourth edition.

Q And do any of those books cover topics
relating to Section 2 of the Voting Ri ghts Act?

A. Yes. Both the Constitutional |aw book, which
covers it briefly, and Legal Regul ation of the
Political Process, which involves several hundred
pages of Voting Rights Act rel ated.

Q Including vote dilution?

A.  Yes.

Q Have you authored any articles that have
appeared in law journals and the |ike?

A. Yes. |I've authored, | don't know, probably
close to 100 articles.

Q Any of those articles deal with Section 2
vote dilution cases?

A.  Yes, a nunber of them do.

Q Do you know approxi mately how many?

A.  Probably about a dozen of themare primarily
about Section 2 in one way or another, and another 15
discuss it in conparative terns with sonething el se.

MR. ROSENBERG. |'m going to mark as our
first exhibit this docunent.
(Deposition Exhibit 1 was marked for

i dentification.)
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BY MR. ROSENBERG

Q And Professor Karlan, could you identify
what's been marked as Exhibit 1?

A. Yes. This says it's a Rule 26(A)(2)(B)
expert report and declaration. |t has a m stake on
it. It says, "of Panela S. Karlan Ph.D." [|'m not
sure where the Ph.D. cane from

Q And just for the record, you did not put that
on there?

A. No. No. |I've read the studies of resune
fraud, and I try to avoid that.

Q One of our lawers wll take responsibility
for that m stake.

A. Yeah. | have a nmster's degree in science.

Q And turning to what is marked -- what is
cal l ed "Appendi x A-1" --

A.  Yes.

Q =-- and then it continues through a whole
bunch of pages that has nunbers that end around
Page 33.

A.  Yeah.

Q Can you identify that portion of Exhibit 17?

A. Yes. That is ny CV.

Q And are there any additions, any materi al

additions that you'd want to add to the exhibit?

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Case 3:18-cv-01865-RS DOCHéanIGéI13§4EH aillr?dJ%/OZ/lg Page 33 of 115

Page 27
A. Material additions --
REPORTER MARTIN: I'msorry. That you want
to what?
MR. ROSENBERG. Add to the exhibit.
THE WTNESS: | don't think so. [|'mjust

| ooking to see if this is of the npst recent versions.
Hold on. | can tell that pretty easily. Yes, |
believe this is the nost recent version.
BY MR. ROSENBERG

Q Geat.

A.  So, no, | would have nothing to add.

Q Didthere cone a tine when you were retained
to testify as an expert in this case?

A.  Yes.

Q And approxi mtely when was that?

A. It was the early sumrer of 2018.

Q And who have you been retai ned by?

A. Initially I was retained by you, Ezra, and
then the State of California asked if they could

retain me as well, and | said, "yes." And then sone
of the plaintiffs in the Maryland case, and, again,
said that was fine by ne.
Q And what were you asked to do in this case?
A. So | was asked to offer an opinion on sone

claims that were made in what's cone to be known as
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the Gary letter, which is Appendix B to this report.
It was a letter fromArthur Gary, who's the general
counsel of judicial managenent division at the
Departnent of Justice, to an official at the Census
Bureau. |'mnot sure what Ron Jarmin's actual title
is, but he's got a long sort of -- because there's a
vacancy. He's now perform ng the nonexcl usive
functions and duties of the director of the Census
Bur eau.

Q And turning your attention to what's been
marked as -- or what is designated Appendi x B-001 --

A.  Yes.

Q ~-- through --

A. It should be three pages.

Q ~-- 004 --

A.  Yeah.

Q =-- in what's been marked as Exhibit 1 of this
deposition, is that the Gary letter you're referring
to?

A Yes, it is.

Q And by the way, you are being conpensated for
your work as an expert in this case?

A. No, |'m not.

Q How cone?

A. I'"'mdoing it pro bono, as | do all of the
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out side work, basically, that |I've done. |[|'ve only
once done outside work -- outside legal work, | should

say, as opposed to like Bar review courses and things
i ke that. But outside |legal work, |I've only once
been conpensated by a client.

Q And did you reach any concl usions after your
review of the Gary letter and your work in this case?

A | did.

Q And what are they?

A. MW conclusion was that the statenment that the
| ong form census was the nost appropriate way to
answer questions regarding citizenship, that claimin
the letter was not accurate.

Q And we'll get into the basis for your
conclusions. Are there any other conclusions other
than that?

A. Well, the conclusion is that as a practi cal
matter, the existing data sources now fromthe
Anmerican Community Survey, which is called the ACS,
and before that froma sanpling, which was called the
census long form are perfectly adequate for
plaintiffs to prevail in voting rights cases and get
remedies fromthe client.

Q Okay. Now, a few m nutes ago you were

t al ki ng about the Thornburg vs. G ngles factors.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Case 3:18-cv-01865-RS Docﬁénrﬁerllgy'ﬁar aillr?dJ%/OZ/lg Page 36 of 115

Page 30

A.  Yes.

Q Can you explain to the Court what was neant?

A. Sure. So in Thornburg agai nst G ngl es,
Justice Brennan's opinion for the Court identifies
three factors that he thinks will generally have to be
present in cases where plaintiffs are claimng vote
dilution. Those factors -- |I'lIl get to in a nonent --
get kind of reunified and firnmed up along the way. So
It looked originally as if it was guidance, and now
it's absolutely clear that these form what the Suprene
Court calls preconditions; that is, you' ve got to show
these things in order to bring a Section 2 results
claiminvolving vote dilution.

The first of these is you have to show t hat
the mnority group on whose behalf the case is being
brought is sufficiently |arge and geographically
conpact so as to forma majority in a fairly drawn
si ngl e-nmenber district.

The second prong is that you have to show
that the mnority group is politically cohesive.

And the third prong is that you have to show
that the majority popul ati on generally votes
sufficiently as a block so as to defeat the
m norities' candidate of choice.

Q And is the issue of citizenship relevant to

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Case 3:18-cv-01865-RS DOCHéanIGéI13§4EH aillr?dJ%/OZ/lg Page 37 of 115

Page 31

any of the G ngles preconditions?

A It is. It's nost relevant to the first
pre-condition, which is showng that the mnority
group is sufficiently |arge and geographically
conpact. Now, in G ngles the Suprene Court just said
that the mnority group had to be sufficiently |arge
and geographically conpact.

The Suprene Court in a later case, Bartlett
agai nst Strickland, elaborated on that and hel d that
you had to show that the mnority group would be a
maj ority of the voters in the fairly drawn,
sufficiently conpact district. And I'Il just call
that the illustrative district because it's easier
because usually, if you're the plaintiff, you draw a
district to illustrate that you could satisfy
G ngl es 1.

And so the Suprenme Court, having said that it
was voters, majority voters rather than just total
popul ation, |ower federal courts have pretty uniformy
said that that nmeans citizens of voting age because
you don't want to use actual voters since that woul d
penalize a mnority community that has had difficulty
regi stering because they wouldn't already be a
majority of the voters even though potentially they

coul d be.
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And so because at least with respect to
anyt hing other than a very few nunber of | ocal
el ections only citizens can vote, you have to show
that a majority of the citizens of voting age are
menmbers of the mnority group on whose behalf you're
bringing the case. And that's what's called CVAP,
citizen voting age popul ation.

And so that's where it's nobst rel evant.
mean it could theoretically be relevant to the other
two prongs, but as a practical nmatter, it really plays
no role there because those are | ooking at actual
voting behavior, and the actual voting behavior is
al nost definitionally going to be the behavior of
citizens.

Q Based upon your experience, can you explain
where Section 2 practitioners get their data to neet
the G ngles 1 precondition?

A. Well, they hire experts to do this sort of

data because |l awers are not trained directly to work

wth the data. So the expert gets the data -- and you
just want to talk about G ngles 1 now, | take it?
Q Right.

A. So for G ngles 1 the expert gets the data
from various publications of the census, Census

Bur eau.
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Q And what publications are those?

A. So they get sone of the data fromthe
decenni al census nunbers an --

MS. FEDERI GHI : Objection. Asking for
hear say.

MR. ROSENBERG. Well, we can build an even
greater foundation just for the record.

Q VWhat is the basis for your understandi ng as
to where experts -- well, strike that.

In the course of your litigating Section 2
cases, have you worked with experts?

A.  Yes, | have.

Q And have you reviewed the reports of experts?

A. Yes, | have.

Q And have you discussed with experts where
they get their information?

A.  Yes.

Q And based upon the work you' ve done in this
field, what is your understanding of where the experts
get their data?

MS. FEDERI GHI : Sane objection.

MR. ROSENBERG. (Objection noted.

THE W TNESS: So ny under st andi ng of where
the experts get their data is they get their data

from-- sone of their data fromthe results of the
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decenni al census. Sonme of that stuff gets reported to
the states. There's a |law that provides that the
census gives the information to the states and nekes
public information that's broken down by political
subdi vi sions in various ways. And sone of the data
cones fromthe Anmerican Community Survey now. They
used to cone fromthe census |ong form

BY MR. ROSENBERG

Q And a few m nutes ago when you were talking
about your overall conclusions, | think you nmentioned
a long form

A.  Yes.

Q Do you also consider the ACS to be part of
what is sufficient for practitioners to prove cases?

MS. FEDERI GHI: Objection. Lack of
f oundat i on.

THE W TNESS: Do | answer?
BY MR. ROSENBERG

Q Yes.

A. Yes. So here's the thing. For sone of the
data that you need, both for G ngles and for, for
exanple, the fifth of the Senate report factors, which
goes into socioeconomc disparities and the |ike, sone
of the -- you know, the census itself, the decenni al

census gives you population figures, but if you want
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nore detailed information about the popul ation, for
exanpl e, how many househol ds have tel ephones, which is
relevant -- it was very relevant before the Internet.
Now, they also will tell you about the Internet, but
it's what we call the politically salient resource
because it tells you sonething about how easy or
difficult it is to get the vote out.

That information you get fromthe Bureau of
the Census, but you don't get it fromthe short form
t hat goes to every household. You get it from survey
data. Used to be surveys that were called the | ong
form which were sent out, | think it was |ike one in
si x households. And nowit's from sonething called

the "Anmerican Community Survey,"” which is a survey
that's sent out every year, and generally, for our
pur poses, you use the five-year kind of aggregate of
data fromthat.

Q In your scholarship, have you revi ewed
articles by other Section 2 practitioners concerning
G ngles 1 preconditions?

A. By people who practice?

Q  Yes.

A.  Yes. But nost of them are by people who are

primarily schol ars.

Q And in that schol arship, has there been
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reference to reliance on ACS by experts in the field?
A.  Yes.
MS. FEDERI GHI:  Obj ecti on.
BY MR. ROSENBERG
Q In your scholarship, have you cone across any
writings by either practitioners or experts in the
field of Section 2 vote dilution litigation discussing
the need for nore accurate CVAP data than that is
provi ded by ACS?
MS. FEDERI GHI: Obj ecti on.
THE W TNESS: Do | answer?
BY MR. ROSENBERG

Q Sure.
A.  No, | have not.
Q In your experience, have you attended

conferences where Section 2 practitioners and experts
di scuss issues relating to Section 2 vote dilution
litigation?
MS. FEDERI GHI :  QObj ecti on.
THE W TNESS: | have.
BY MR. ROSENBERG
Q And approxi mately how many such conferences
have you attended?
A.  How many conferences have | attended?

Q  Unh- huh.
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A. Well, | would say on average it would be at
| east one a year, in part because the Civil Rights

Training Institute that the NAACP Legal Defense Fund
puts on virtually always has a session on voting
rights and vote dil ution.

MR. ROSENBERG. By the way, since this is a
preservation deposition, | think you do have to put
your -- the basis for your objection on the record.

MS. FEDERI GHI: Okay. The previous few were
hearsay, calls for hearsay.

BY MR. ROSENBERG

Q And have the discussions in those conferences

I ncl uded di scussions on issues relating to proving
Section 2 clainms?
A.  Yes.
MS. FEDERIGHI: Objection. Calls for
hear say.
THE W TNESS: Yes, they have.
BY MR, ROSENBERG
Q And including neeting the G ngles
precondi ti ons?
MS. FEDERIGHI: (Objection. Calls for
hear say.
THE W TNESS: Yes, they have
BY MR. ROSENBERG
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Q Including neeting G ngles 17
MS. FEDERI GHI: QObjection. Calls for
hear say.
THE W TNESS: Yes, they have.
BY MR. ROSENBERG
Q And, again, in any of those discussions have
you heard any nention of a need for nore accurate CVAP
data than that provided by ACS?
MS. FEDERIGHI: Objection. Calls for
hear say.
THE W TNESS: No, | have not.
MR. ROSENBERG. And just for the record,
obvi ously we do not believe any of this is hearsay,
and certainly not inadm ssible hearsay even if it
coul d be consi dered hearsay.
Q In any -- by the way, based on your
experi ence, would you have expected there to be sone
mention of a problemas to the inaccuracy of data
by -- at these conferences?
MS. FEDERI GHI: Objection. Lack of
f oundat i on.
THE WTNESS: So here's the thing. Over the
course of the evolution of voting rights |aw from
G ngles forward, there have been many di scussi ons of

difficulties of show ng various aspects of either
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G ngles, the Gngles factors or the Senate report
factors or the like. So |I would expect if people were
having trouble out in the field actually proving up
their cases, because of a problemw th either |ong
formdata or ACS data, we would have heard about that,
and | never heard anybody say that was the problem
they were having in wnning a case.
BY MR. ROSENBERG

Q Was it typical for practitioners and experts
to di scuss other problenms that were arising in terns
of proving Section 2 cases at these conferences?

MS. FEDERIGHI: Objection. Calls for
hear say.

THE W TNESS: Yes. W had, for exanpl e,
numer ous di scussi ons over the years about the various
met hodol ogies for trying to estimate the race of
i ndi vidual voters in voter ID cases. There were lots
of discussions about the different methods of trying
to figure out racial block voting because one of the
ways that political scientists starting out estinmating
it often produced -- because what you were doi ng was
you were taking essentially a scatter plot and then
trying to draw a line through it. You would get
predi ctions that over 100 percent of the African

Americans were voting for the African American
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candi date, or |less than zero percent of the Wite
voters were voting for the VWhite candi date.

So there were discussions about, "Well, how
did you deal with that,” and | just -- you know, |
remenber discussions about ternms that | could barely
pronounce, and the experts would be tal ki ng about why
you had to worry about heteroscedasticity, for
exanple, a word that | still have no idea exactly what
It neans.
BY MR. ROSENBERG

Q Wait until you have to explain that to the
reporter.

A. Yeah. | had no -- it nust nean other
scedasticity as opposed to honpbscedasticity. So,
yeah, there were | ots of discussions about, you know,
what ki nds of experts you needed, what the experts
could or couldn't do, but | was never present at one
where sonmebody said, "My problemin nmeeting Gngles 1
Is | just can't show that the mnority group is
sufficiently nunmerous.”

Q In your years as a private practitioner
bringing Section 2 vote dilution cases, have you been
I nvol ved in discussions as to issues relating to
Section 2 vote dilution litigation?

A. Yes.
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Wth fellow petitioners?
Yes.

Wth experts?

> O > O

Yes.
Q Have the discussions in those conferences
i ncl uded di scussions on issues relating to proving
Section 2 clainms?
MS. FEDERI GHI: QObjection. Calls for
hear say.
THE W TNESS: Yes, | have.
BY MR. ROSENBERG
Q Including G ngles preconditions?
MS. FEDERIGHI: Objection. Calls for
hear say.
THE W TNESS: Yes.
BY MR. ROSENBERG
Q And including neeting G ngles 1?
M5. FEDERIGHI: Objection. Calls for
hear say.
THE W TNESS: Yes.
BY MR. ROSENBERG
Q I n any of those discussions, has there ever
been nention of the need for nore accurate data as to
CVAP for the purposes of neeting Gngles 1 then as
provi ded by ACS?
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MS. FEDERIGHI: Objection. Calls for
hear say.

THE W TNESS: There's never been a discussion
of the need for nore. | should say at the nobst recent
conference | was at there was a discussion about the
Gary letter and the Census Bureau's plan to add a
citizenship question to the 2020 short form There
was not a discussion -- there was no belief anong the
peopl e who were discussing this that it was necessary
to do so, but there was a di scussion of the clai mthat
there was a need to do so.

BY MR. ROSENBERG

Q In your years at DQOJ, were you involved in
di scussions as to issues relating to Section 2 vote
dilution litigation?

MS. FEDERIGHI: Objection. Calls for
hear say.

THE WTNESS: | think that would be -- I'm
not sure whether that's privileged.

BY MR, ROSENBERG

Q Well, I"'mjust asking if you were involved in
di scussi ons.

A. Yes, | was involved in discussions.

Q In any of those discussions, was there any

mention of the need for nobre accurate data as to CVAP
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for purposes of neeting G ngles 1 than as provided by
ACS?

MS. FEDERIGHI: Objection. Calls for
privileged conmmuni cati ons and hearsay.

THE WTNESS: | can't answer.

MR. ROSENBERG. And | assume DQJ won't waive
the privil ege?

MS. FEDERI GHI : No. No.

MR. ROSENBERG. Okay.

Q \Wile you were at DQJ, were you involved in

any di scussions as to census-rel ated issues?

MS. FEDERIGHI: Objection. Calls for hearsay
and privileged materi al .

MR. ROSENBERG. Okay. And, again, you wl|l
not waive the privilege?

MS. FEDERI GHI:  Yeah.
BY MR, ROSENBERG

Q Ckay. Based upon your experience, what is

your opinion as to why there has not been nention of
t he need for nore accurate CVAP data than as provided
by ACS in the various discussions that you' ve had?

MS. FEDERIGHI: (Objection. Calls for
specul ati on.
BY MR. ROSENBERG

Q Based upon your experience.
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A. Based on ny experience, people have been
successful in Section 2 cases with the data they have,
and the cases that are not being brought are not being
brought because people don't think there are enough
mnority voters in the jurisdiction or they don't
think that the racial block voting is sufficiently
provabl e, or they don't think they could draw a
district at the end of the day.

It's not because they think the people are
out there and just haven't been found by the ACS, if
you will.

Q |Is CVAP data necessary to prove Gngles 1 in
every sort of Section 2 case?

A. | nmean, technically, yes, but as a practical
matter, there are a nunber of cases where you don't
really need it because nobody is contesting that the
voting age popul ation is nmade up al nost entirely of
citizens. So, for exanple, in nost voting rights
cases where the plaintiff class is Native Anerican,
all you need is VAP, the voting age popul ation,
because nobody suggests, for exanple, that there are a
| ot of Navajo who aren't U S. citizens or a |ot of,
you know -- or there are a ot of tribes up in
Sout h Dakota with vote dilution cases, and nobody

suggests that they're not citizens.
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So if you have the VAP, you basically al nost
definitionally have the CVAP as well.

The sanme thing is true in at |east all of
that vote dilution cases of which |I'm aware involve
African Americans. The citizenship rate anong African
Americans in the United States is slightly higher than
the citizenship rate of the overall popul ation, and
therefore, thereto, if you're in M ssissippi and you
show that 55 percent of the VAP in, say, DeSoto County
i's black, nobody is going to say, "But nost of those
fol ks are probably West Africans who've only just
recently arrived.

So there too you don't really see an issue of
VAP versus CVAP. The place where you see it is
obviously in the Latino comunity where there's a
substantial nunmber of noncitizens in areas where you
m ght expect to see voting rights litigation.

Q Are there other categories of cases where you
woul d think that the issue of CVAP woul d not be

| nportant to practitioners in the field?

A. Well, I'mnot sure exactly what you're
aski ng.

Q Let ne ask you -- let ne just change tack a
little.

Are you famliar with the concept of
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perform ng districts?

A. Yes, | am

Q And how does that play into the issue of
citizenship and Section 2 vote dilution cases?

A. So a performng district is a district that
on election day is going to performfor the mnority
community. That is where the mnority comunity is
likely to be able to elect a candidate of its choice
on election day. So when you think about a perform ng
district, you are really thinking about on el ection
day what is the turnout going to |look |like. How many
mnority citizens are going to turn out to vote. How
many nonmnority citizens are going to turn out to
vot e.

What's the bl ock voting level, the |evel of
pol arization in the jurisdiction, and that's what
you're | ooki ng at when you're thinking about
perform ng districts.

Q So is there any relationship between that
concept and the need for citizenship data?

A. There's a theoretical need between the two
which is, of course, the only people who can vote are
citizens, and so al nost by definition, you are | ooking
at citizen voting. But once you're |looking at actual

el ection data, the need for trying to estimte who the
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citizens are or aren't kind of drops out of the
pi cture because you know who they are. They're the
ones who are voting.

So the turnout is a subset of the citizens of
voti ng age.

Q Is it typical for practitioners in your field
to bring Section 2 vote dilution cases where there's a
very close call as to whether there is -- you're able
to neet G ngles 17

MS. FEDERI GHI: (Objection. Lack of
f oundat i on.

THE WTNESS: | nmean you mi ght bring a case
that's close, but it's close once you take into
account the performance, the |likely performance of the
districts.

So, for exanple, in a place where you don't
have -- where you have legally significant but not
overwhel m ng racial polarization in the el ectorate,
you m ght bring a case where the nunber to satisfy
G ngles 1 is not hugely over 50 percent because you
know t hat sone share of the White population will vote
for the mnority's candi date of choi ce.

BY MR. ROSENBERG
Q Based upon your experience, is it typical for

private practitioners to bring cases that are close in
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ternms of proving G ngles 1?

A. | nmean so if you nean by "close" -- there are
two different ways you m ght nean "close," and | want
to distinguish between them One is where the
G ngles 1 nunber is close to 50 percent.

Q That's -- let's start with that one.

A. So the answer to that is yes. So there are
| ots of cases where the plaintiffs illustrative
district, for exanple, will be 52 percent citizens of
voting age. So in that sense it | ooks |like a close
case because it's close to the line at which the
Suprene Court would say, "You |ose."

That's different than aski ng whet her people
are going to bring a lot of cases where they think
it's not really clear that at the end of the day they
can get a renmedy that will enable the mnority to
el ect candidates of their choice. 1n general, people
don't have the resources to bring those cases.

So if you think, for exanple, that there's
absolute polarization, that is, 100 percent of the
mnority community will vote for the mnority
community's candi date of choice and zero percent of
the majority will vote for the mnority's candi date of
choice. So the way people sonetines refer to this,

Bl acks vote Bl acks, Whites vote White.
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You woul d not bring that case if, with regard
to Gngles 1, you could show only that 50 percent plus
1 of the voters are Black. | nmean technically that
woul d satisfy G ngles 1, but then what you knowis if
turnout rates are higher anong the White conmunity
t han anmong the Bl ack community, that district wll
never performfor the black comunity. So there's no
point in bringing that |awsuit because the renedy
doesn't get you anything. The Black comunity wl|
still be politically shut out.

Q Based on your experience, have plaintiffs
been successful in bringing Section 2 vote dilution
cases based on the CVAP data provided by ACS, and
prior to that, the long form survey?

A. Yes, they've been very successful. | nmean
there's a book called "Quiet Revolution in the South"
that tal ks about how the Voting Rights Act just
transfornmed who got elected to state and | ocal office
and in Congressional districts.

Q And in connection with your work on this
case, have you studied Section 2 vote dilution cases
brought by other practitioners and brought by
yoursel f?

A.  Yes. Yes, | have.

Q And did you review both favorabl e and
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unfavor abl e cases or successful and unsuccessf ul
cases?

A.  Yes, | did.

Q Do you recall approxi mtely how many
successful cases you revi ewed?

A Well, if by "reviewed" you nean how many did
| read, read the opinion where the court finds
liability?

Q How many did you consider in connection wth
your concl usions, understandi ng that you may not have
read every one of thenf

A. So on the successful case side, | relied on
studi es that have been done that kind of add up the
successful cases. The two |eading ones are the
Nati onal Conmm ssion on Civil R ghts, and a study that
was done by sonme fol ks at the University of M chigan.
Those studies kind of just surveyed the | andscape of
successful cases in conjunction with the re-enactnment
of Section 5 in 2006.

And those studies found, | think it was |ike
117 reported Section 2 cases finding liability and
then estinmated that there were roughly 10 tines that
in terms of unreported cases.

MS. FEDERIGHI: |'mjust going to object on

the basis of outside the scope of her opinion.
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MR. ROSENBERG | don't think so.
THE WTNESS: Well, | talk about this in

MS. FEDERI GHI: You tal ked about one study.
| just don't renmenber two studies. | nmay be m staken.

THE WTNESS: |If you | ook at Page 6 --

MR. ROSENBERG. May | suggest that since this
Is a trial preservation deposition, if you' re having a
problemw th that, you can deal with it on
Cross-exam nati on.

MS. FEDERI GHI:  Okay.

MR. ROSENBERG. And we can take a break and
maybe, perhaps, to clear it up so we don't have to
devote unnecessary tinme to it.

MS. FEDERI GHI: Okay.

THE WTNESS: | can clarify, if that woul d be
hel pful, which is on Page 6 of ny report | talk about
the Ellen Katz study, which was the initial one that
found 117 cases in the 23-year period in which the
results test was operating. That is from 1982
f orwar d.

And then the national conm ssion, which I
di scuss their report, which is -- was nade part of the
hearings in the 2006 reauthorization as saying that

they estinmated that there were approximtely 10 tines
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t he nunmber of unreported cases as reported ones in the
jurisdictions that were covered by Section 5, which is
the south, primarily, and sout hwest.

MR. ROSENBERG. Just for the record, that
exact phrase appears on Page 7, the second full
paragraph, it found "approximated 10 tines the nunber

of " unreported cases as reported ones.

MS. FEDERIGHI: 1'mgoing to object to the
extent you're reading fromthe report.

MR. ROSENBERG. Well, you raised the issue.

Q Did you also ook into cases that were
unsuccessful ?

A.  Yes, | did.

Q Based upon your review, were any of them
unsuccessful because the ACS data was insufficient to
prove G ngles 1?

A. No. | |ooked at 24 cases, which appear in
Appendix C of my report. | found 24 cases where
people lost in reported decisions, that is, decisions
| could find, on G ngles 1 grounds, and in none of
t hose cases was the reason they |lost that the ACS data
or the long formdata were insufficient to satisfy
G ngles 1. The reasons they lost were things |ike

they admtted that they couldn't satisfy the CVAP

criteria because there are a nunber of cases that are
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decided at the time that the courts were noving from
total population to CVAP as the nunber -- as the
nunber for which you needed 50 percent plus one.
There were cases where people couldn't draw
conpact districts because, for exanple, you know, if
you were kind of giving sonebody an exanple of this,
I f you |l ook at a checker board, there m ght be equal
nunmbers of black and white squares on the checker
board, but it would be very hard to connect the black
squares in any way that would nake it | ook conpact.
There were cases where the plaintiffs just

failed even to put in an illustrative district. They
just didn't bother to try to satisfy G ngles 1 the way
Courts want you to, which is show ne a district. So
those are all cases where plaintiffs failed on
G ngles 1 grounds but they didn't fail because the ACS
was i nadequate or the long form for the cases prior
to that.

Q Based upon your reading of the Gary letter,
did the Gary letter identify any cases where
| nadequat e CVAP data caused the plaintiff to | ose a
Section 2 vote dilution case?

A. Yes. | guess | should say they did not
I dentify any cases where inadequate CVAP data, by

which | nmean not enough data was there. There are
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sone cases where inadequate, if what you nean is not
enough citizens of mnority, citizens -- mnority
citizens of voting age.

Q Let ne reframe the question.

Based upon your reading of the Gary letter,
did it set forth any cases where the inaccuracy of ACS
or the inadequacy of ACS as data as opposed to the
amount of nunbers, you know, the size of nunbers --

A. Right.

Q =-- cause the plaintiffs to | ose a case?

A No, they did not. That is, they didn't
identify any cases that they thought woul d have been
won had there been an actual enunmeration of citizens
of voting age but were | ost because people relied on
t he ACS i nstead.

Q Are you aware of any case in which a | ack of
CVAP data from the decenni al questionnaires caused a
potential plaintiff not to bring a case?

A. No, | am unaware of any such case.

Q Do you have an opinion as to why there are no
cases of which you are aware in which a | ack of CVAP
data fromthe decennial questionnaires could cause a
plaintiff to | ose a case he wuld otherw se wi n?

A. Could you restate that question.

Q Sure.
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A. | want to make sure | get all the pieces.

Q Do you have an opinion as to why there are no
cases of which you are aware where plaintiffs needed
CVAP data fromthe decennial questionnaire in order to
win a Section 2 vote dilution case?

A. Yes, | have an opinion on this. So | guess
there are two pieces to the opinion. One is that the
data that they do have access to, initially the |ong
form and now the ACS data, that data -- those data are
adequate to neet the G ngles 1 threshold. Courts have
repeatedly all owed people to use that data. So they
don't have the problemof the Court saying, "You don't
have any data to show ne."

The second reason is a reason that has to do
with the fact that for a ot of things, estimates are
actually nore accurate than actual nunbers, and the
reason for this is what's referred to as the "under
count." And it's a differential under count; that is,
nore African Anmericans or nore Latinos than Anglo
Whites don't get picked up despite the best efforts of
the census in the actual enuneration.

And so at | east what ny experts have
testified to is that the estinmates give a better
actual picture of CVAP than would be captured by a

guestion on the actual enuneration.
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Q Based upon your experience, if there were
data from ACS as to a certain percentage of CVAP and
data from a decennial questionnaire as to certain
percent age of CVAP, which is likely to be higher?

MS. FEDERIGHI: Objection. Calls for
specul ation. Qutside the scope of the expert report.

THE W TNESS: Wth one exception, the ACS
data are nore likely to be accurate. The one
exception is -- and I'lIl give a concrete historical
exanpl e of this.

The decenni al census occurs on Date X. It's
April 1 of the year ending in zero. So the one place
where the ACS would give you a | ower estimate than the
census is if you've had trenendous geographic shift
and depopul ation of the mnority community. So, for
exanple, ny guess is that if you took the census and
conpared that to the popul ation of New Ol eans after
Katrina, ACS would give you a | ower nunber than the
census woul d give you because huge nunbers of African
Americans |eft New Ol eans and did not return.

But in general, |eaving aside catastrophes
li ke that, the ACS will give you a higher estinmte of
t he CVAP than you would get if you had done this as
part of the census because of the under count issue.

BY MR. ROSENBERG
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Q Are there -- are you famliar with the
concept of one-person, one-vote?

A. Yes, | am

Q Can you explain what that concept is?

A Soit's alittle bit of a m snonmer because
one- person, one-vote is the shorthand for the
Constitutional requirenment that the Suprene Court
announced during the reapportionnment revolution in the
early 1960's that electoral districts for anything
other than judicial elections. So let's |eave those
aside for a second.

But electoral districts for anything el se,
Congressional districts, state legislative districts,
city council districts, school board districts and the
|i ke, the districts have to be drawn with relatively
equal populations in themso that each of the
districts, depending on whether it's a Congressional
district where it has to be as close as you can get
It, or a state legislative district or a city council
district where there's a 10 percent devi ation, you
| ook at the total popul ations of the districts and
t hey have to be roughly the sane.

And that's why | say it's a m snoner because
it's not that you have to have equal nunbers of voters

in the districts. |It's that you have to have equal
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numbers of people in the districts, which includes
children who obviously can't vote. People who are
di senfranchi sed for nental incapacity or in many

pl aces because they're incarcerated, can't vote.
Noncitizens can't vote, but they get counted in the
one- person, one-vote apportionnent basis.

Q And what is your understanding as to how the
one- person, one-vote calculation is arrived at? Wat
dat abase do experts use?

MR. FEDERI GHI: (Objection. Lack of
f oundat i on.

BY MR. ROSENBERG

Q Based on your experience.

A. Well, it depends on at what stage of the
process. So federal law requires that for the
apportionnent of seats in Congress, that is House of
Representative seats, the actual enunmeration w thout
any adjustnments has to be used. There's a federal |aw
t hat says that.

For everything else, the jurisdiction is
essentially free to use any reasonabl e base. Sone of
them use the actual population. Some of them use
estimtes. There's not a federal Constitutional
constraint.

Q Are there any benefits to using the sane
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dat abase for one-person, one-vote requirenent and for
G ngles 1 precondition?

A Well, there's the benefit that it | ooks nice
to do it, but there's not any necessary reason that
you woul d have to do it because for one, you're
concerned with the total population, and for the other
you're concerned with the citizens of voting age. And
so you don't need to use the sane nunber for both.

Q By the way, are you -- is it your opihnion
that there is absolutely no conceivabl e circunmstance
under which data froma citizenship question could be
used in a Section 2 vote dilution case?

A. No, it's not that there's no conceivable
ci rcunmst ance under which you could use it. The
guestion that | was asked to opine on was whether it
would materially aid. As a practical matter, are
there cases that plaintiffs could bring and win if
they had that data that they can't bring and win now.
And as to that, | don't think there are such cases.

As to whet her conceivably you m ght want to
know t hat nunber for any one of a variety of reasons,
sure.

MR. ROSENBERG. | would pass the witness to
either California or Maryland. W can take a break.

THE VI DEOGRAPHER: The time is 10:08 a. m
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This conpletes Media Unit No. 1. W're now off the
record.

(A recess was taken from 10: 08 a. m

to 10:31 a.m)

THE VI DEOGRAPHER: The time is 10:31 a. m
This begins Media Unit No. 2. W' re now on the
record.

Pl ease proceed, Counsel.

MR. ROSENBERG. | do have just one area |
want to revisit because of the privilege objection
that you nmade. And what 1'd like to do is |I'm going
to read into the record fromthe October 25, 2018
depositions of Professor Karlan, Page 20, beginning on
Li ne 22.

THE WTNESS: May | | ook at mne while you're
doing this?

MR. ROSENBERG.  Sure.

MS. FEDERIGHI: 1'm going to object on the
grounds of hearsay.

MR. ROSENBERG. Sure. | understand your
obj ection. W disagree because it's not hearsay, but
beyond that, it's actually Page 20, Line 15. A
question by Ms. Federighi. So turning to Page 4 of
your report, |I'mlooking at the fourth paragraph

answer from Dr. Karl an:
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"A. The one t hat

begi ns: | n particular?
" Q. I n particular,
yes.
"A. Yes.
" Q. l*m going to start
with the third -- the

second sentence.

"A. Yes.

" Q. That says:

"l was also aware of
ongoi ng discussions

bet ween career staff and
the counterparts at the
Census Bureau over
preparation for the

2020 enumeration.'

Can you explain what
those discussions

entail ed?

" Q. Are you -- |
woul d have assumed
those discussions are
privileged. Are you

asking me to tell you
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what happened?
" Q. Oh, well, is
t hat somet hing that
you are going to
testify about at trial?
"A. No, because
unl ess you waive the
privilege for the
Depart ment of Justice,
| can't."
THE W TNESS: M. Rosenberg then says:
"MR. ROSENBERG: Let
me just, just to be clear,
she's going to be
testifying in
accordance with this
sentence that she was
awar e of discussions.
"MS. FEDERI GHI : Umm- umm.
"MR. ROSENBERG: And
if the Department of
Justice is willing to
wai ve privilege as to
t he substance of the

di scussi ons, other than
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the fact that nothing was
said concerning the
citizenship question,
which she is going to
testify to, | think -- |
think Ms. Karlan would

be happy to testify.

"MS. FEDERI GHI : Wel |,
| et me get at it this way.

" Q. Was -- were any
of the discussions -- you
said they don't -- didn't
involve a citizenship
guesti on.

"A. That's correct.

" Q. Does that mean they
also did not say: We
don't need a citizenship
qguestion?

"A. There was no
di scussion of the need or
| ack of need for a
citizenship question.

" Q. Okay. And what - -

so these discussions
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woul d have occurred in
the 2014 to 2015
ti meframe; correct?
"A. That's correct.”
MR. ROSENBERG. And that's the end of the
excerpt.
Q So ny question, Professor Karlan, is that
still your testinony today?
A, Yes, it is.
MR. ROSENBERG. | think that's all | have.
Thank you.

And | pass the w tness.

EXAM NATI ON
BY MR. DUKE:

Q Good norning, Professor Karl an.

A. Good norning.

Q As you know, |I'm Ben Duke, and | represent
the Kravits plaintiffs in the -- one of the other
citizenship question cases that is currently pendi ng
in the District Court of Maryl and.

You answered a number of questions about
di scussions that you' ve had at conferences and with
ot her | awyers about issues involved in neeting the

G ngl es proof requirenents. Do you recall those? Do
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you recall that testinony?

A. Yes, | do.

Q And | just want to clarify the foundation for
the opinion or opinions that you're offering in that
regard. And with apol ogies for any overlap with any
testi nony, have you personally litigated Section 2
cases under Section 2 of the Voting Rights Act?

A. Yes, | have personally litigated those cases.

Q And have you worked at the Departnent of
Justice in particular with responsibilities for
enf orcenment of Section 2 of the Voting Rights Act
through litigation?

A.  Yes, | did.

Q And have you witten scholarly articles and
books on the enforcenent of Section 2, the Voting
Ri ghts Act in general ?

A.  Yes, | have.

Q And with regard to the conferences that you
di scussed earlier, just to be clear, have you
personal |y attended conferences on an annual or even
nore frequent basis over the |ast decades involving
the Voting Rights Act, and particularly, enforcenent
of Section 2?

A.  Yes, | have.

Q And are you personally famliar with the
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topi cs of presentation and panel conferences or the
li ke that are set, organized, and held in the context
of those conferences?

A.  I'mnot sure what you nean by am | personally
famliar. So sonetines | appear on the panels,

di scussing the issues. Sonetines I'min the audi ence

listening to the discussions. |s that what you're
aski ng?
Q Yes. Is it fair to say that you are an

active participant in those conferences and are
famliar wth the kinds of issues and topics that are
rai sed or that are the focus of attention at those
conferences?

A.  Yes, | am

Q And based on all of that experience as an
expert in the Voting Ri ghts Act enforcenent field, do
you have an opinion as to whether the adequacy of
exi sting sources of citizenship data is a significant
I ssue or challenge in the enforcenent of Section 2 of
the Voting Rights Act?

A. | have an opinion, and ny opinion is that
exi sting sources are entirely adequate for plaintiffs
to bring and to win voting rights cases.

Q And I think you testified with reference to

the Gary letter, which is the DQJ |letter conveying the
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request to the Departnment of Commerce or the Census
Bureau for the addition of a citizenship question to
t he decenni al 2020 census; is that correct?

A. Yes, | am

Q And based on your review of the Gary letter,
was there anything in the Gary letter that changed or
af fected your opinion, the opinion that you just
provi ded?

A. Well, | was asked to formthe opinion after
reading the Gary letter. So | didn't have a

pre-existing opinion on the Gary letter. Nothing in

the Gary letter changed ny sense that -- as to what
plaintiffs need in order to prevail in voting rights
cases. That is, before the letter, | assunmed, because

my experience showed nme this, that the existing
sources of data were fully adequate for people to
bring and to win Section 2 cases. Nothing in the Gary
| etter changed my opinion that the existing sources of
data were sufficient to enable plaintiffs to bring and
to win Section 2 cases.

MR. DUKE: Thank you. That's all | have.
111
111
111
111
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EXAM NATI ON
BY MS. FEDERI GHI :

Q Good norning, Professor Karl an.

A. Good norning.

MS. FEDERIGHI: Before | get into asking you
sone questions, | just want to address one
adm nistrative matter that we just discussed off the
record -- | discussed with plaintiff's counsel.

| just want to nake clear that we are
observing all our rights to object to the adm ssi on of
any exhibits that we've tal ked about here today into
the trial record, and I'malso -- we also --
def endants al so reserve their rights to object to the
adm ssion of the testinony as a whol e.

MR. ROSENBERG. And, obviously, if any
plaintiff decides to put into evidence either all or a
portion of the testinony here or any exhibits, we all
reserve our rights on that and our rights to respond
to whatever you assert at the tine.

MS. FEDERI GHI : Understood. OCkay.

Q Now, Professor Karlan, you' ve provided an
opi nion on whether a citizenship question on the
decenni al census woul d assi st the Departnent of
Justice's enforcenment of Section 2 of the Voting

Ri ghts Act; correct?
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A Yes.
Q And you concluded that it would not; correct?
A. That's correct.
Q Inlitigating what you' ve called "vote

di lution cases"” citizenship information is nost
i nportant for the first G ngles precondition; right?

A.  Yes.

Q And that first precondition is whether the
mnority group is sufficiently |large and
geographically conpact to constitute a majority in a
single nmenber district; correct?

A.  Yes.

Q Now, you agree with the Gary letter that
multiple courts have held that where citizenship rates
are at issue, citizen voting age population is the
proper nmetric for determ ning whether there's a
representative district where a mnority would
constitute a mpjority; is that correct?

A, Yes.

Q And you agree, therefore, that the Departnent
of Justice or any other plaintiff needs a reliable
cal cul ation of the citizenship voting age popul ation
in localities where citizenship is at issue and where
voting rights are all eged or suspected to be viol at ed;

correct?
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A.  Yes.

Q And in sone cases a plaintiff would need
access to citizenship level at the -- citizenship data
at the bl ock level; correct?

A.  Yes.

Q And you're aware that the Anerican Community
Survey only provides estimtes down to the block group
| evel ; correct?

A. That's correct.

Q So you agree with the Gary letter that Voting
Ri ghts Act plaintiffs are required to performfurther
estimates in order to approximate citizen voting age
popul ation at the |evel of a census bl ock where that
| evel of data is necessary in the current regine;
correct?

A.  Yes. \here data down to that level is
necessary, yes, they do need to perform sone
esti mat es.

Q Ckay. You're not a statistician; correct?

A. That's correct.

Q And you're also not a denographer; correct?

A. That's correct.

Q Now, you said when you were at DQJ you were
recused from working on the Abbott vs. Paris case; is

that correct?
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A.  Yes.

Q That was the only really active,
straightforward vote dilution case being litigated at
the time where the U S. was a party; correct?

A. That's correct.

Q And being recused, that nmeans you weren't
allowed to talk to anyone at DQJ about the case;
correct?

A. That's correct.

Q And you weren't -- so you weren't aware of
t he subj ect of any discussions within DQJ about the
case; correct?

A. That's correct.

Q Now, Professor Karlan, you don't have an
opi ni on on whet her ACS data on citizenship is better
or worse than data fromthe | ong form questionnaire,
do you?

A.  No, | do not.

Q Voting Rights Act law is different now than
it was at the tinme of G ngles in 1986; correct?

A. That's correct.

Q And so that nmeans that over tinme the courts
have nodified what plaintiffs have to show to make
their case; correct?

A. That's correct.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Case 3:18-cv-01865-RS DOCHéanIGéI13§4EH aillr?dJ%/OZ/lg Page 78 of 115

Page 72

Q In your experience, litigating Section 2
Voting R ghts Act cases, you rely on social scientists
to draw representative districts -- or illustrative
districts -- that's what you called them-- for the
pur poses of the first G ngles precondition; correct?

A. Generally, yes. | had sonme cases in Al abama
t hat involved various small jurisdictions where we
actually relied on comunity nmenbers to draw the
districts as opposed to social scientists, but
generally that would be correct.

Q So generally you do not physically draw the
districts yourself; correct?

A. That's correct, yes.

Q And you did not yourself obtain the raw data
that's used to derive the districts; correct?

A. That's correct.

Q You leave it up to the experts whether they
need to obtain block-level citizenship data to draw an
illustrative district; is that correct?

A. That's correct.

Q And you're not aware of how they go about
cal cul ati ng such data; correct?

A. That's correct.

Q So you wouldn't know if there were any

problens or limtations in the data unless the soci al
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scientists brought it to your attention; correct?

A. That's correct. They would bring it to ny
attention if they were having trouble comng up with a
district. So, for exanple, in the Dillard cases
the --

Q Well, let me --

A. Sure.

Q You said they would bring it to your
attention if there was a problem Do you know t hat
for a fact, or is that just an assunption?

A Well, it's an assunption because | need to
know what |'m going to get up in court and argue and
how I''m going to brief the case.

Q But, in fact, you don't really care what
actual nunber they come up with that is the percentage

of CVAP in the representative districts; correct?

A. No, that's incorrect. | do care what nunber
they come up with because I don't want -- for exanple,
If the case goes to trial rather than settle, | don't

want the other side to cone in and say they've got the
wrong nunber. So | care that they get a correct
nunber .

Q You don't care what the nunber is; is that
correct?

A. Well, | care what the nunber is because |
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want the nunber to be a correct nunber, and | want it
to be a nunber that will enable us both to satisfy
Gngles 1, and to ultimately, if push cones to shove,
argue for a performng district.

Q Do you renenber giving a deposition when |
t ook your deposition in this case?

A.  Yes.

Q And in taking -- in giving that deposition,

did you swear to tell the truth?

A 1 did.

Q And you did tell the truth, didn't you?

A 1 did.

Q GCkay. |I'mlooking at Page 84 of your --

A. May | | ook at that page?

Q O course.

A.  Thank you.

Q 84, starting on Page 14.

A. Page 84, Line 14.

Q Line 14, yes. Excuse ne.

A. Yeah. Line 16 on Page 84. You're saying
that there is -- "Why is there no error" --

Q Yeah. 1'll read it.

A I'"'mjust trying to make sure.

Q The question -- and there was sone

prelimnary to what | was tal king about a possible
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chart.

And then | sali
"Q You're
that there is
is there no e
stated with t
charts?"

MS. FEDERI GH

obj ection and then --

Ezr a?

the --

THE W TNESS:

Page 75

d on Line 16:
sayi ng

- why
rrors

hose

: And M. Rosenberg inserted an

do you want nme to read that,

Yeah.

MR. ROSENBERG. | think you should read

MS. FEDERI GH

. Okay. M. Rosenberg said:

MR. ROSENBERG |I'm

sorry. | hav

e to object as

to form Wen you're talking

charts you' ve seen, | have

no idea if sh
you' ve seen
can answer, i
"A.  So par
is, that is g
sound per haps

cavalierly.

e knows what
but you

f you can.

t of it

oing to

As | ong as the
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judge is going to
find that our district
satisfies Gngles 1, |
don't care about that
nunber. What | care
about
my clients to elect a
candi date of their
MR. ROSENBERG. |'m go

attenmpt to inpeach, and | would

attenpt to i npeach on the basis

and -- which it comes from part
doesn't give the full answer bu
on redirect.

MS. FEDERI GHI: Okay.

t he answer.

MR. ROSENBERG. \Wel |,
t he rest
I's one of the reasons | objecte
objection is still maintained.
MS. FEDERI GHI : Wl |,
Page 48, Line 9, |

"Q

t hi nk, or Li
Yes.
So |'ve seen

cases where they

of the question may nake a difference,

Page 76

is the ability of

choi ce. "

ing to object to the
say it's a failed

of part of an answer
of a question and

wi th that

t we'll deal

"Il read the rest of
| think al so reading

whi ch
d as to the form which
I 1

okay. start on

ne 8:

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Case 3:18-cv-01865-RS Doclg

m
amel an,

eng%_dfﬁar |IedJ_ _/02/19 Page 83 of 115

have usually |ike
a little chart, a
tabl e, and they say
District 1 has 52%
CVAP, let's say --
"A. Yeah.
" Q. "-- you
know, bl ack CVAP.
“And there's
usually not -- it
doesn't say 52 plus
or mi nus .5%.
There's no error
associated with it.
You're saying that
there is --" or
"-- why is there no
error stated with

those charts?

"MR. ROSENBERG: | ' m
sorry. | have to object
as to form When

you're talking charts
you've seen, | have no

idea Iif she knows what

Page 77
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you've seen, but you can
answer, if you can.

"A. So part of it
Is, that is going to
perhaps sounds
cavalierly.

“"As long as the
judge is going to find
t hat our district
satisfies Gingles 1, |
don't care about that
number . What | care
about is the ability of
my clients to elect a
candi date of their
choice.

“And so |
I magi ne that you can
have questioning of
the expert of when
you say this district
is 50.001 percent
bl ack and CVAP, how
confident are you

about that? And
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experts would testify,
based on whatever the
expert demographer
who drew the district
knows.

“"But from my
perspective as the
| awyer litigating the
case, what | care about
Is my expert's
confidence level, if
you will, on whether
the district will
perform

"You know, from
my perspective | would
be perfectly happy with
districts that don't
satisfy Gingles 1 at
all if the level of
bl ock votings is such
that my clients and
their community wil/l
still elect a

candi date of their

Page 79
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choi ce, which is why,

for exanple, | filed

an Am cus brief on

behal f of clients in

the Bartlett case,

which is the case

t he Suprene Court says

you nust be 50% of

the voting age popul ation.”

MR. ROSENBERG. And ny objection stands, and
| would also add that all of this discussion was part
of a larger discussion dealing with margin of error
that starts, | think a page or two before, but we wl

|l et the record speak for itself.

MS. FEDERIGHI : Well, | have no further
questi ons.

MR. ROSENBERG. | just have -- you're
finished? | just have, then, just a couple

fol | ow ups.

FURTHER EXAM NATI ON
BY MR. ROSENBERG
Q Ms. Federighi discussed sonme cases where it
may be necessary to have bl ock-level data. Do you

recall that?
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A.  Yes.

Q First of all, how frequently does that arise,
I n your experience?

MS. FEDERI GHI : Objection. Lack of

f oundat i on.
BY MR. ROSENBERG

Q Based upon your experience.

A. It can sonetines arise, but generally, it's
not going to arise at the -- it would be illustrative

districts where that can sonmetinmes arise at the
renmedi al stage of a case where in order to draw the
districts, you're also trying to satisfy other
criteria than can you create a performng district for
the mnority comunity.

Q Based upon your experience, have you been

I nvol ved in cases where bl ock-level data was part of

t he case?

A. | don't renenber.

Q Do you have cases where you were -- do you
recall cases where you were involved -- | think you

mentioned the Dillard case with small districts?

A.  Yes.

Q In those cases did you | ook for bl ock-1evel
dat a?

A. No. |In sonme of those cases, |like the entire
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mnority conmmunity mght be in a particul ar bl ock
along with the majority community, and you relied on
community nenbers to tell you, "Ckay. Draw the
district over here" or "Draw the district over there."
There was one part of the Dillard case where
actually relied -- | think our |ocal expert fromthe
Al abama Denocratic Conference relied on the garbage
men in the town to kind of tell them "Okay. Over
here, this is a household that has, you know, this
number of people and it's African Anerican, and over
here it's a Wiite househol d."
Q Was that evidence admtted?
A Well, we settled on the districts. So we
didn't litigate the districts.
MR. ROSENBERG. Okay. | have no further
questi ons.
Anyone?
MR. DUKE: No further questions.
MS. FEDERIGHI : | have a further question.

FURTHER EXAM NATI ON
BY MS. FEDERI GHI
Q Professor Karlan, in your report did you
make -- you did not nmake any distinctions between the

G ngles 1 pre-condition -- excuse nme. Let ne just
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start over.

Prof essor Karlan, in your report you did not
make any distinction between satisfying the
Precondition 1 of G ngles and the renedial stage, did
you?

A. Well, the two things are different. | don't
think I was asked about the renedial stage so nuch as
| was asked about what did plaintiffs have to prove to
establish liability.

Q And your report just -- therefore, just
addressed the G ngles 1 precondition; is that correct?

A. That's correct.

MR. ROSENBERG. Okay. All right. Thank you.

THE VI DEOGRAPHER: The time is 10:51 a. m
This concl udes today's testinony given by Professor
Panela S. Karlan. W' re now off the record.

(Wtness excused.)

(Deposition concluded at 10:51 a.m)
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CERTI FI CATE

| do hereby certify that the aforesaid testinony
was taken before nme, pursuant to notice, at the tine
and place indicated; that said deponent was by ne duly
sworn to tell the truth, the whole truth, and nothing
but the truth; that the testinony of said deponent was
correctly recorded in machi ne shorthand by ne and
thereafter transcri bed under nmy supervision with
conput er-ai ded transcription; that the deposition is a
true and correct record of the testinony given by the
W tness; and that | am neither of counsel nor kin to

any party in said action, nor interested in the

Y. 9}4:/.“::&::

out cone t hereof.

Nancy J. Martin, RMR, CSR

Dat ed: Decenmber 18, 2018

(The foregoing certification of this transcript does
not apply to any reproduction of the sanme by any
means, unless under the direct control and/or

supervi sion of the certifying shorthand reporter.)
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| NSTRUCTI ONS TO W TNESS

Pl ease read your deposition over carefully
and make any necessary corrections. You should state
the reason in the appropriate space on the errata
sheet for any corrections that are nade.

After doing so, please sign the errata sheet
and date it. You are signing sanme subject to the
changes you have noted on the errata sheet, which wll
be attached to your deposition. It is inperative that
you return the original errata sheet to the deposing
attorney within thirty (30) days of receipt of the
deposition transcript by you. |If you fail to do so,

t he deposition transcript nay be deened to be accurate

and may be used in court.
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Page 87

ACKNOWLEDGVENT OF DEPONENT

|, PAMELA S. KARLAN, J.D., do hereby certify
that | have read the foregoing pages, to

________ , and that the sane is a correct transcription
of the answers given by ne to the questions therein
propounded, except for the corrections or changes in
formor substance, if any, noted in the attached

Errat a Sheet.

DATE SI GNATURE
Subscri bed and sworn to before nme this day
of , 20

My conmi ssi on expires:

NOTARY PUBLI C
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2016. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.




Case 3:18-cv-01865-RS Document 145 Filed 01/02/19 Page 115 of 115

CERTIFICATE OF SERVICE

Case Name: State of California, et al. v. No. 3:18-cv-01865
Wilbur L. Ross, et al.

I hereby certify that on January 2, 2019, | electronically filed the following documents with the
Clerk of the Court by using the CM/ECF system:

NOTICE OF FILING TRIAL DEPOSITION TRANSCRIPT FOR PAMELA KARLAN

| certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the CM/ECF system.

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on January 2, 2019, at Sacramento, California.

Tracie L. Campbell /s/ Tracie Campbell

Declarant Signature

SA2018100904
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