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I, Carol Federighi, declare as follows:

1. ITam an attorney at the United States Department of Justice, counsel for Defendants
in the above-captioned litigation. I submit this declaration in support of Defendants’
reply in support of their motion for summary judgment.

2. Attached as Exhibit A is a true and accurate copy of selections from the October 16,
2018, Deposition of Acting Assistant Attorney General John Gore.

3. Attached as Exhibit B is a true and accurate copy of selections from the November
14, 2018, trial testimony of Dr. John Abowd, chief scientist of the Census Bureau, in

the matter New York v. U.S. Dep’t of Commerce, 18-cv-2921 (S.D.N.Y.).

I declare under penalty of perjury that the foregoing is true and correct.

November 26, 2018 /s/ Carol Federighi
Washington, D.C. Carol Federighi

Federighi Decl. ISO Defs.” Reply ISO Their Mot. Summ. J. — Case No. 3:18-cv-2279-RS
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Page 1

UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF NEW YORK

- - - - - - - - - - - - - - _X
NEW YORK | MM GRATI ON
COALI TI ON, et al.
Plaintiffs,
Case No.
V.
1: 18- CF-05025- JMF
UNI TED STATES DEPARTMENT
OF COMMVERCE, et al.,
Def endant s.
- - - - - - - - - - - - - - _X

Fri day, October 16, 2018
Washi ngton, D.C.

Vi deot aped Deposition of:

JOHN GORE,
call ed for oral exam nation by counsel for the
Plaintiffs, pursuant to notice, at the |aw offices of
Covington & Burling, LLP, One City Center, 850 Tenth
Street, Northwest, Washington, D.C. 20001-4956,
before Christina S. Hotsko, RPR, CRR, of Veritext
Legal Solutions, a Notary Public in and for the
Di strict of Colunbia, beginning at 9:05 a.m, when
were present on behalf of the respective parties:

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 189

Q. But you're not saying that -- this letter
i's not saying that there was a prior point in time
in which the Department of Justice had both total
popul ation and citizenship data in a single data
set, correct?

A. | think the letter speaks for itself, and
this particular bullet doesn't say that.

Q Okay. Are you aware of a case where the
Department of Justice was unable to succeed on a
VRA cl ai m because citizenship data and tot al
popul ati on data were in two different data sets?

MR. GARDNER: |'m going to object to the
extent that that calls for the disclosure of
i nformati on subject to | aw enforcement privil ege.

You can answer that question to the
extent you can do that wi thout disclosing
privileged information.

THE W TNESS: " m not aware of any such
publicly disclosed case.
BY MR. HO:

Q  Okay.

MR. HO: So I'm going to someti mes ask

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 190

questi ons about whether or not DOJ has been able
to succeed on cases. |'mgoing to make clear that
t hose questions with limted to cases that have
been filed -- right?

MR. GARDNER: Okay.

THE W TNESS: Okay.

MR. HO. And litigated in court.

MR. GARDNER: That's fair enough.

THE W TNESS: Thank you.
BY MR. HO:

Q. So the cases that DOJ has filed, you're
not aware of any of those cases being unsuccessf ul
because citizenship data and total popul ation data
were in two different data sets, correct?

A. That's correct. Again, we're not talKking
about cases that weren't filed. And, obviously,
any case that was filed was a case that the
Department of Justice believed it could wn.

Q Okay. You're not aware of any case filed
by any plaintiff anywhere under the Voting Rights
Act where the claimfailed because of the fact

t hat total popul ation data and citizenship data

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 204

correct?

A. Five-year estimates? That's correct.

Q Okay. You're not aware of any case where
plaintiffs, other than DQOJ, declined to bring a
VRA case -- let me start that question again.

You're not aware of any case where
plaintiffs declined to bring a VRA clai m because
ACS data are statistical estimates with a margin
of error, correct?

A. That is correct. | am aware of one case
Iin which a court held that the one-year ACS
estimate, because of its associ ated margi n of
error, was insufficiently reliable to allow the
plaintiff in that case to proceed with a Section 2
claim

Q Right. That's the Benavidez case, right?

A. That is correct.

Q W'II talk about that in a bit, but |
want to tal k about sonething else first.

(Gore Deposition Exhibit 19 marked for

identification and attached to the

transcript.)

Veritext Lega Solutions
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Page 299

but did indicate it would assist our enforcenment
efforts. John's note to CIV specifically noted
that the letter did not say the data

was 'necessary,' and | think we should avoid that
term”
Did I read that right?

A. Yes, you did.

Q Okay. So is it correct, as this coment
notes, that the Decenber 12 |etter requesting a
citizenship question be added to the census did
not say that it was necessary to collect CVAP data
t hrough the census questionnaire for VRA
enf orcement ?

A. That is correct.

Q And as the comment bubble indicates, you,
M. Gore, have at sone point specifically noted
that the letter did not use the word "necessary"
with respect to collecting CVAP data through the
census questionnaire, correct?

A. That is what the comment says. Correct.

Q And you -- ny question was, you,

yoursel f, have specifically noted that the

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 302

responses.”
Did | read that right?
A. Yes.
Q. | f we | ook back at Exhibit 26,
M. Aguinaga's e-mail to you, the fourth sentence
in his e-mail, beginning with the second draft
answer at the end of the second line, it reads,
"The second draft answer does not directly address
t he question because the question asks whet her the
department agrees with the 2010 OLC opi nion and
whet her any | aw conmpels the disclosure of
confidential questionnaire responses. | don't
think we want to say too much there in case the
| ssues addressed in the OLC opinion or related
| ssues come up later for renewed debate.”
Did I read M. Aguinaga's words
correctly?
A. Yes.
Q  Okay. ' m going to show you a docunent

which we'll mark as Exhibit 28.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 303

(Gore Deposition Exhibit 28 marked for
identification and attached to the
transcript.)

BY MR. HO:

Q This is a Department of Justice Office of
Legal Counsel opinion dated January 4th, 2010,
titled, Census confidentiality and the
Patri ot Act.

Does that appear correct to you?

A One noment .

Yes, that appears correct.

Q. When M. Aguinaga, in his e-mil,
referenced a 2010 OLC opi nion concerning whet her
any |l aw conpels the disclosure of confidenti al
guestionnaire responses, he's referring to this
OLC meno, census confidentiality and the
Patri ot Act, Exhibit 28, correct?

MR. GARDNER: Objection. Calls for
specul ati on.
THE W TNESS: |'m not sure what he was

referring to. | don't know.

Veritext Lega Solutions
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Page 304

BY MR. HO:

Q Are you aware of any other 2010 OLC
opi ni on besides Exhibit 28 that deals with the
confidentiality of census responses?

A.  No.

MR. GARDNER: Objection. Lack of
foundati on.
BY MR. HO:

Q  The opening paragraph of this meno --
or -- I'"'msorry. The last |line of the opening
paragraph of this menmo reads, "We have identified
no provision of the Patriot Act that would conpel
the Secretary to disclose such protected
I nformation. "

Did I read that right?

A Yes.

Q Have you seen this OLC nmeno before?

A | believe | have once before. Yes.

Q And it's your understanding that this
2010 OLC opinion states that there's no provision
of the Patriot Act that would conpel the Secretary

of Commerce to disclose census information to

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 305

federal | aw enforcement, correct?

A. That is correct. That's the sentence
t hat you just read.

Q  Okay. As M. Aguinaga notes, your draft
answer to Congressman Gomez does not directly
address this question, correct?

A. That was his characterization, yeah.

Q Do you agree with his characterization
that it does not -- as drafted, that response --
directly address the question of whether or not
the Patriot Act would conmpel disclosure of
ot herwi se confidential census information?

A. | -- 1 think it's responsive to the
extent that the second question is asking about
di scl osure of confidential census data. It's a
t wo- part question propounded by Congressman Gonez.

Q | know that it's responsive. | didn't
di spute that.

A. | see.

Q. My question was whether or not you agreed
with M. Aguinaga's characterization that the

response, as drafted, does not directly address

Veritext Lega Solutions
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Page 306

this issue.

A. Yeah. That appears to be correct. The
guestion is about whether the department and the
attorney general agree with that opinion.

Q M. Aguinaga also said, "I don't think we
want to say too much there.™

Do you agree with that, that you don't
want to say too much in response to this question?

MR. GARDNER: Objection. Form

THE W TNESS: |'m not sure what
M. Agui naga neant by that or what his reasons
were for that other than what he says in the rest
of the sentence, which you didn't read: "I n case
the i ssues addressed in the OLC opinion or related
| ssues come up later for renewed debate.”

And so | believe that what he was saying
was that there was no need to commt the
departnment to a position on that, given that the
department m ght have to revisit that issue at a
| ater tinme.

BY MR. HO

Q Okay. So let me just ask you about what

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 ~N oo 0o b~ w N PP

N NN R R R R R R R R R R
N B O © 00 N OO0 O B W N +— O

Case 3:18-cv-02279-RS Document 106-1 Filed 11/26/18 Page 14 of 23

Page 307

you just said there.

You didn't want to commt too much about
t he departnment's position in case the department
m ght, at a later time, revisit whether or not the
Patri ot Act conpels the disclosure of otherw se
confidential census information, right?

A. | think -- well, it could be that or sone
other issue. | don't know what other issues m ght
be implicated, but | think it's routine for the
Department of Justice not to overcommt on
particul ar | egal questions that it may need to
revisit in light of new facts or | egal
under st andi ng.

Q Well, you agree that when the Office of
Legal Counsel issues an opinion, the department is
comm tted on that opinion, correct?

A. Yes.

Q Okay. So the departnment has already
comm tted, pursuant to this meno, to the opinion
t hat the Patriot Act does not conpel the
di scl osure of otherw se confidential census

i nformati on, correct?

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Page 308

A. That would be true as a matter of the
departnment as an institution. But that comm tnment
could be revisited at a later time.

Q Okay. So you testinony is that this
adm ni stration mght revisit the opinion as to
whet her or not the Patriot Act conpels disclosure
of otherw se confidential census responses to
federal |aw enforcement, correct?

MR. GARDNER: Objection.
M scharacterizes the witness' prior testinony.
THE W TNESS: It does m scharacterize ny
testinmony. No, that's not my testinmny. And
you've just asked nme a hypothetical, and | won't
engage in a hypothetical.
BY MR. HO:

Q But the reason why, as M. Agui naga put
it, your answer does not directly -- the proposed
draft does not directly answer Congressman Gonmez's
gquestion and that you don't want to say too nuch
about this issue is because there's a possibility
that the adm nistration m ght abandon the view

that the Patriot Act does not conpel the

Veritext Lega Solutions
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Page 309

di scl osure of otherw se confidential census
i nformati on, correct?

MR. GARDNER: Objection. Lack of
foundation. Calls for specul ation.

THE W TNESS: And is a
m scharacterization of what M. Agui naga
read [sic]. He didn't say anything about this
adm ni stration. He just said, "lIn case the issues
addressed in the OLC opinion or related issues
come up later for renewed debate."”

That woul dn't necessarily have to be
during this admnistration. |t wouldn't even
necessarily have to be at the Department of
Justice. It's an issue that could be litigated in
court. It's an issue that could be raised in
Congress. There are all kinds of ways that issue
coul d arise again.

So to the extent you're suggesting that
M. Agui naga said anything about what this
adm ni stration would do, that's flatly

I nconsi stent with the actual words on the page.

Veritext Lega Solutions
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BY MR. HO:

Q Is it your understanding that this
adm ni stration will not reconsider the view that
the Patriot Act does not conpel disclosure of
ot herwi se confidential census information?

MR. GARDNER: Objection to the extent it
calls for the disclosure of information subject to
del i berative process privil ege.

To the extent you can answer that
question without divulging such information, you
may do so. Otherwise, | instruct you not to
answer .

THE W TNESS: Consistent with that
instruction, | can't answer.

BY MR. HO:

Q So you've been involved in conversations
about whether or not the adm nistration m ght
abandon the view that the Patriot Act does not
conpel the disclosure of otherw se confidenti al
census information?

MR. GARDNER: Sane objection. Sane

i nstructi on.

Veritext Lega Solutions
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THE W TNESS: Consistent with that
i nstruction, the answer | will provide is, no, |
have not been involved in those conversations.

MR. HO. Okay. But, | mean, deliberative
process is what you're asserting here?

MR. GARDNER: Yes.
BY MR. HO:

Q Okay. So there are deliberations
occurring right now about whether or not to
abandon the position that the Patriot Act does not
conmpel the disclosure of otherw se confidenti al
census information?

MR. GARDNER: Sanme objection. Sane
i nstruction.
THE W TNESS: No, that's not ny
testimony. And | am not aware of any such
del i berati ons or conversations.
(Gore Deposition Exhibit 29 marked for
identification and attached to the
transcript.)
BY MR. HO

Q I'mgoing to show you a docunent marked

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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IBEsSNYS1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATES OF NEW YORK, COLORADO,
CONNECTICUT, DELAWARE, ILLINOIS,
IOWA, MARYLAND, MINNESOTA,

NEW JERSEY, NEW MEXICO,

NORTH CAROLINA, OREGON,

RHODE ISLAND, VERMONT,

and WASHINGTON, et al.,

Plaintiffs,

V. 18 Civ. 2921 (JMF)

UNITED STATES DEPARTMENT OF
COMMERCE, et al.,

Trial
Defendants.
______________________________ x
NEW YORK IMMIGRATION
COALITION, et al.,
Consolidated Plaintiffs,
V. 18 Civ. 5025 (JMF)

UNITED STATES DEPARTMENT OF
COMMERCE, et al.,
Defendants.
New York, N.Y.
November 14, 2018
9:00 a.m.
Before:

HON. JESSE M. FURMAN,

District Judge

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

1068
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IBEsSNYS3 Abowd - Cross

populations.
Q. Then lastly, Dr. Hillygus says that depending on modeling
assumptions, Brown, et al. estimates range from 5.1 to 11.9.

Do you agree with that?
A. I think I just expressed how that would properly be done
with the analysis that the ranges from 5.1 percentage points to
5.8 percentage points.
Q. We can take this down.

One last point on self-response before we turn to NRFU.

Do you recall Dr. Barreto's testimony regarding his

survey he ran?
A. Yes, I do.
Q. What is your opinion of his survey?
A. So Dr. Barreto ran a public opinion survey of a telephone
interview form sample from a combination of telephone lists
used for that purpose and asked questions about intentions to
do —- basically intentions to take the 2020 census in various
forms.

He randomized which questions were asked to certain
populations or certain sub samples. He didn't randomize the
order in which the experiment was conducted. He drew
conclusions about the relationship between the reported
intentions to do something in a single survey to various
operations in the 2020 census.

I disagree with most of those conclusions primarily

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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because the asking someone about their intention to do
something and actually measuring what they do in a field
experiment is very different.

Just because something is randomized doesn't make it
a salient, randomized controlled trial. You are trying to
randomize the treatment that you actually want to implement.

In this case, the relevant randomization is over whether or not
there is a citizenship question in the census form when you're
asked to take 1it.

The other reason that I disagree with Dr. Barreto's
conclusions is that he had a 29 percent response rate, and that
is perfectly respectable for public opinion polling. In fact,
the CBAMS survey that we discussed earlier had a 31 percent
response rate. But the Census Bureau, when it used the CBAMS
result, used them to inform marketing and partnership
decisions, not to make an inference about what would happen on
the 2020 census, certainly not to make an inference about which
sizes of households might be more or less inclined to go to
proxy.

You have to be a lot more careful about the survey design
if you want to do those household or population comparisons.

In particular, you have to make sure the weights are correct
so, 1in his analysis, the average household size is bigger for
the whole population, is bigger than the estimate from the

current population survey substantially bigger, so that means

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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he didn't control his weights to any objective population
totals, which is also perfectly fine for opinion polls. But
not if you're then going to subsequently make an inference
about the difference in the households sizes from two different
sub populations, and particularly if you're not going to make
an inference about one of those sub populations based on a very
small sub sample of your survey data in the first place.

When you do that, not only do you have to get the weights
right, you have to get the margins of error right. I'm not
able to determine whether he made any corrections to the
clustering that the various telephone lists that he used to
draw the sample would have induced. I think the margins of
error are seriously understated if that wasn't done.

So basically you can use that survey to say exactly the
same thing that I've been saying since January 19. The
presence of a citizenship question on the 2020 census is likely
to depress self-response rates, and the people who are not
likely to self-respond are going to be more difficult to follow
up.

I don't think those points are in contention, and
Dr. Barreto's survey provides additional evidence for them. It
doesn't in any way explain how the NRFU component would be
related to the survey component. It is all about intentions.
Q. Just one more question, Dr. Abowd, on Dr. Barreto's survey.
We'll talk about his NRFU component in a moment.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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