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SUPPLEMENTAL DECLARATION OF OPAL TOMETI 

I, Opal Tometi, declare as follows: 

1.  As explained in my November 2, 2018 Declaration (Doc. No. 99-04), I am the 

Executive Director of the Black Alliance for Just Immigration (“BAJI”). As Executive Director, I 

oversee BAJI’s outreach efforts to engage with and educate Black immigrant, refugee, and 

African American communities regarding the 2020 Decennial Census. 

2.  All of the statements made in my November Declaration and this Declaration are 

based on my personal knowledge acquired from serving as Executive Director of BAJI and my 

previous role as National Organizer and Director of Communications of BAJI. In these capacities, 

I have reviewed BAJI’s programmatic and administrative materials and am familiar with BAJI’s 

programs, town halls, trainings, clinics, panels, and other events BAJI convenes for its members 

and immigrant communities on various issues that predominantly affect immigrants and 

communities of color. 

3.  For the 2020 Decennial Census in particular, I have reviewed and received feedback 

from impacted communities, engaged with Census officials, formed coalitions with other 

immigration groups, spoke to members of BAJI, and participated in a number of events, panels, 

and town halls where concerns have been raised about the proposed addition of a citizenship 

question to the 2020 Census. Additionally, I have worked with Black immigrant, refugee, and 

African American communities since 2010, and am familiar with the context in which census 

counts play a critical role for these communities, and the harms of heightened census undercount 

for immigrant communities and communities of color. 

4.  In Paragraph 11 of my November Declaration, I explained that BAJI members are 

reluctant to participate in the 2020 Decennial Census because of the inclusion of the citizenship 

question. The Census Bureau’s own research also estimates that the citizenship question could 

reduce noncitizen response by 5-12%.  

5.  Additionally, the fear of BAJI members and other communities has been exacerbated 

by news reports indicating that the government may try to change the law so as to allow the 

sharing of 2020 census information. This would be a significant change from the current policy 
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which protects from the release of census information that may identify an individual for a non-

statistical purpose. The news reports have instilled fear in immigrant communities of an increased 

risk of deportation and other penalties associated with the addition of the citizenship question. 

6.  News about this risk became public after I submitted my November Declaration. I am 

aware that the U.S. Department of Justice is considering challenging the confidentiality mandate 

for census data. I learned about this potential challenge through articles published in CityLab and 

National Public Radio, attached hereto as Exhibits A and B. A Washington Post article, attached 

hereto as Exhibit C, also mentioned how documents obtained through litigation revealed that 

officials from the Trump administration are considering sharing future census information with 

law enforcement such as the Department of Homeland Security. A few days after this news was 

released, Senators Brian Schatz, Cory A. Booker, and Jack Reed sent a letter to Assistant 

Attorney General Eric S. Dreiband, expressing their concerns with reports that the Department of 

Justice will consider violating the confidentiality of census information and seeking Dreiband’s 

commitment to the confidentiality of census information. A copy of this letter is attached hereto 

as Exhibit D. 

7.  In my November Declaration, I also explained how BAJI has and will have to divert 

its resources to address the impact of the addition of the citizenship question. I know this from my 

deep understanding of, and familiarity with, BAJI’s administrative and programmatic initiatives.  

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. Executed on December 28, 2018. 
 

 
 

 

Case 3:18-cv-02279-RS   Document 142   Filed 12/29/18   Page 3 of 33



 
 
 

EXHIBIT A 

Case 3:18-cv-02279-RS   Document 142   Filed 12/29/18   Page 4 of 33



12/21/2018 Census Confidentiality and the Citizenship Question - CityLab

https://www.citylab.com/equity/2018/11/census-data-privacy-citizenship-trump-justice-department/576340/ 1/6

Thank you for printing content from www.citylab.com. If you enjoy this piece, then please check back soon for
our latest in urban-centric journalism.

A census letter mailed to a resident in Providence, Rhode Island, in 2018 as part of a test run of the 2020 census. // Michelle R. Smith/AP

Would Top Census Officials Hand Over
Citizenship Status Data?
BRENTIN MOCK  NOV 20, 2018

“No,” says a former chief demographer; they would resign before allowing the Trump administration to

violate the confidentiality prized by Census Bureau culture.

Amidst news that the U.S. Department of Justice is considering possibly challenging the confidentiality
mandate for census data, retired Census Bureau Chief Demographer Howard Hogan wants you to
understand the culture among Census Bureau staff. There are three things that bureau staff prioritizes,
according to Hogan: accuracy, confidentiality, and nonpartisanship.

Lecturing at the University of Pi�sburgh last week on how the census measures race and ethnicity, on
the confidentiality question Hogan was, well, confident that this would not be breached.

www.citylab.com
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“We take confidentiality seriously,” said Hogan. “The senior staff at the Census Bureau would resign in
protest before they turned over the names. We have perhaps the most sophisticated group of
mathematicians and statisticians in the world analyzing how to protect the confidentiality of the data.
I'm not going to speak for the administration in question, but as someone who spent 40 years in the
Census Bureau, I will speak for our culture: We are still dedicated to protecting everybody's
confidentiality period. No exceptions.”

Hogan doubled down on that when CityLab spoke with him after the lecture, but that was last week.
That was before NPR national correspondent Hansi Lo Wang exposed an email from the Trump
administration revealing that it might consider challenging the confidentiality protections of the Census
Bureau. Those protections guarantee by law that no one’s individual data could be turned over to any
other federal department or agency, and particularly not for law enforcement purposes.

However, the memo shows, if nothing else, that the current U.S. Justice Department is leaving open the
question of whether or not another law, like maybe the Patriot Act, could override those census
confidentiality legal protections. The leak of these deliberations comes at a time when the Census Bureau
is pushing to include, for the first time since 1950, a question about citizenship, which Commerce
Secretary Wilbur Ross announced earlier this year.

There are several lawsuits currently pending to keep Ross from making that happen, with many of the
plaintiffs arguing that asking about citizenship would undermine the official census count. Many
immigrants, both naturalized and yet-to-be naturalized, would avoid filling out the census, the plaintiffs
argue, out of fear that their information could be turned over to law enforcement agencies for
deportation or other punitive purposes.

“The Justice Department’s failure to confirm that guarantee is cause for great alarm,” said Vanita Gupta,
president and CEO of The Leadership Conference Education Fund in a press statement. “At every turn,
the Trump administration has politicized the 2020 census. The addition of Steve Bannon’s unnecessary
citizenship question, along with these other fearmongering tactics, is part of a ploy to derail the count.”

Hogan addressed such fears in Pi�sburgh mainly by saying that people could skip the citizenship, race,
ethnicity, and even the name questions and still get counted for the census. He acknowledged that
people are required by law to fill it out completely, but said the Census Bureau had neither the resources
nor the desire to enforce something like that.

The Justice Department, which does have enforcement power, though, is another story, and as Gupta
indicated there is plenty of reason to believe that some DOJ officials might very well pursue something
like that, given the department’s current mission to ferret out people they consider non-citizens. The
documents uncovered by NPR’s Wang might be evidence of that. Despite those documents, Hogan
doesn’t believe the Justice Department would take that route.
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“I would find it inconceivable that [the Justice Department] would have the resources, the inclination, or
would want the public relations disaster of arresting someone for not answering [the citizenship]
question," said Hogan. “I do know that the leadership of the Census Bureau, the Federal Statistical
system, and the American statistical community would all be united against any use of census
information for any non-statistical purpose.”

Still, that certain DOJ officials might even be contemplating trying to access census information for non-
statistical purposes could be enough to intimidate people, namely newly arrived Americans, out of
completing the census, which would have major implications for post-2020 redistricting activities.
Congressional, legislative, and even municipal districts are drawn based on census accounts, which is
why it is essential that the census data is as accurate as possible. Census data also affects how federal
funding is apportioned across political district lines.

People like Ross who support including a citizenship question are claiming they need to do so for Voting
Rights Act purposes. However, conservatives have been a�empting to use census data as a way to
exclude non-citizens in the count to apportion congressional and legislative districts, which is against the
Constitution.

In the case Evenwel v. Abbot, plaintiffs tried to argue that districts should only be drawn by counting
people who were eligible to vote, primarily by age and citizenship. The U.S. Supreme Court shot that
argument down in 2016, however, saying districts may be drawn using total population—including
children, the incarcerated, and yes, even non-citizen immigrants—as has been the norm throughout
history.

It’s because of such cases that voting rights advocates are suspicious of any motives to include questions
about citizenship in the census, especially when using a Voting Rights Act rationale. And the law around
who can be counted in redistricting cases and how, is far from se�led when considering the many
gerrymandering lawsuits that are still pending. Hogan said that the Census Bureau prides itself on being
nonpartisan, and he counts the Bureau staying out of redistricting debates as part of that.

"We do not get into political fights and how states do redistricting is strictly politics,” said Hogan. “We
leave that to the Department of Justice and to the states. We provide the data and we let them play with
it. Each side has their own statisticians that help them. We just say, 'Here's the data and everything we
can explain about the data, but how you draw your boundaries is between you and the Department of
Justice.’"

However, it seems like the possible misuse of census data that could lead to undercounts or
gerrymandering might be one place where the census would want to take a stand—not on partisan
grounds, but on grounds of making sure the federal government is simply following the law.

About the Author
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Brentin Mock
@BRENTINMOCK / FEED

Brentin Mock is a staff writer at CityLab. He was previously the
justice editor at Grist.
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The Washington Post

Social Issues

Trump administration officials suggested sharing census
responses with law enforcement, court documents show

By Tara Bahrampour

November 19

Trump administration officials have privately discussed the possibility that in the future census information

could be shared with law enforcement, according to documents filed in a legal challenge over plans for a new

citizenship question on the 2020 survey.

The subject came up after a Democratic lawmaker asked whether responses to the survey could ever be shared

with law enforcement agencies, something that has been strictly illegal according to federal law governing the

census.

After a congressional hearing in May about the citizenship question, Rep. Jimmy Gomez (D-Calif.) submitted a

written query about whether the Justice Department agreed with a memo it had issued in 2010 saying the USA

Patriot Act could not override the confidentiality of the census.

In a June 12 email, department officials discussed among themselves how to answer Gomez’s question in a way

that left the answer open. Justice Department attorney Ben Aguinaga suggested to acting assistant attorney

general John Gore that they not say “too much” in response to Gomez’s question, in case the issue were to

“come up later for renewed debate.”

Confidentiality is considered a fundamental premise of the census and crucial to the success of the

constitutionally mandated count, which surveys each household in the country every 10 years. That

confidentiality is enshrined in the Census Act of 1879.

In 1954, Congress codified the rules, which say that the Commerce Department, which oversees the survey,

cannot share the data with any other government agency or court. Violators are subject to up to five years in

federal prison and up to $250,000 in fines. The law can be changed only by Congress.

The Justice Department email was included in documents filed in San Francisco federal court for a trial slated

to begin in January.

It appeared to leave open the possibility of reconsidering the 2010 memo, which was issued at the time of the

first decennial census to be conducted after the 9/11 attacks and the creation of the USA Patriot Act.

The Justice Department declined to comment on the email or whether census confidentiality is subject to

debate. Acting Census Bureau director Ron S. Jarmin has blogged about the importance of the count’s

confidentiality.
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The revelation comes at a time when immigrant communities feel besieged and are already worried about

participating in the census, which determines the allocation of $800 billion a year in federal funds along with

congressional apportionment.

Gomez’s question asked if there was “any provision of any law that might compel Census to disclose

confidential census data for law enforcement or national security purposes?”

In the email to Gore about how to respond, Aguinaga wrote: “I don’t think we want to say too much there in

case the issues . . . or related issues come up later for renewed debate. So, I’ve just said that the Department will

abide by all laws requiring confidentiality.” It is unclear whether Gore answered the email. Gomez’s office said

it received a reply with that wording months later.

Six lawsuits have challenged the administration’s decision to add a citizenship question to the count, saying it

will dissuade immigrants and their families from filling out the forms and lead to an inaccurate and more

costly count.

Filling out the census is required by law. The cost of the count increases when census workers must circle back

to households that do not respond to the forms in the initial round.

Additional uncertainty about whether their responses will be protected probably would further undermine the

count, census experts say.

“It could reinforce fears about how this administration could use census responses,” said Terri Ann Lowenthal,

a former staff director of the House census oversight subcommittee. Gomez’s question “should have been an

easy opportunity for the Justice Department to reaffirm that there is an ironclad wall around personal census

responses.”

“If the administration and the commerce secretary don’t right that ship quickly, the entire census could be in

trouble,” she added.

Although raising doubts about confidentiality could have a chilling effect on response rates, Thomas Wolf,

counsel with the Democracy Program at the Brennan Center for Justice, which has filed briefs in the current

lawsuits, said the Justice Department does not have the authority to change the rules.

“The Census Act makes it absolutely clear that individual census responses cannot leave the Commerce

Department” and that general census data cannot be shared for law enforcement purposes, Wolf said. “The

Department of Justice has absolutely no say in whether the census data can be shared; [it] has to follow federal

statutes just like everyone else.”

He added that “the only way these statutes can change is if Congress changes them, and I’m highly skeptical

that a Democrat-led House is going to change them.”
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Instead, Wolf said, the discussion may have been an example of government officials floating an idea to see if it

is workable. “This administration likes to test the fences,” he said. “This fence is an electrical fence; it would be

in cred ibly illegal.”

House Democrats have vowed to push hard against threats to the count. Gomez, who sits on the House

Oversight and Government Reform Committee, said Monday that “the new Democratic House majority will do

everything in our power to directly address these anti-immigrant efforts” related to the 2020 count. “These

emails prove that the Trump administration is using every tool at their disposal to vilify our immigrant

communities, including the 2020 Census.”
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