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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAN MCCONCHIE, 1in his official

capacity as Minority Leader of the

IT1inois Senate and individually
as a registered voter, and
JIM DURKIN, 1in his official

capacity as Minority Leader of the
IT1inois House of Representatives

and individually as a registered
voter,

Plaintiffs,
V.

ILLINOIS STATE BOARD OF
ELECTIONS, CHARLES W. SCHOLZ,
IAN K. LINNABARY, WILLIAM M.
MCGUFFAGE, WILLIAM J. CADIGAN,
KATHERINE S. O'BRIEN, LAURA K.
DONAHUE, CASANDRA B. WATSON, and
WILLIAM R. HAINE, in their
official capacities as members
of the I11inois State Board of
Elections, EMANUEL CHRISTOPHER
WELCH, 1in his official capacity
as Speaker of the Il1linois House
of Representatives, the OFFICE
OF SPEAKER OF THE ILLINOIS HOUSE
OF REPRESENTATIVES, DON HARMON,
in his official capacity as
President of the Il1linois
Senate, and the OFFICE OF THE
PRESIDENT OF THE ILLINOIS
SENATE,

Defendants. .
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Docket No. 21 CV 3091

Chicago, Il1linois
September 1, 2021
12:30 P.M.

JULIE CONTRERAS, IRVIN FUENTES,
ABRAHAM MARTINEZ, IRENE PADILLA,
and ROSE TORRES,

Plaintiffs,
VS.

ILLINOIS STATE BOARD OF ELECTIONS

Docket No. 21 CV 3139

Chicago, Il1linois
September 1, 2021
12:30 P.M.
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CHARLES W. SCHOLZ, IAN K.
LINNABARY, WILLIAM J. CADIGAN,
LAURA K. DONAHUE, WILLIAM R.
HAINE, WILLIAM M. MCGUFFAGE,
KATHERINE S. O'BRIEN, and
CASANDRA B. WATSON, in their
official capacities as members of
the I11inois State Board of
Elections, DON HARMON, in his
official capacity as President of
the IT11inois Senate, and THE
OFFICE OF THE PRESIDENT OF THE
ILLINOIS SENATE, EMANUEL
CHRISTOPHER WELCH, in his
official capacity as Speaker of
the IT11inois House of
Representatives, and the OFFICE
OF THE SPEAKER OF THE ILLINOIS
HOUSE OF REPRESENTATIVES,
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Defendants.

TRANSCRIPT OF PROCEEDINGS - HEARING

BEFORE THE HONORABLE CIRCUIT JUDGE MICHAEL B. BRENNAN
BEFORE THE HONORABLE CHIEF DISTRICT JUDGE JON E. DEGUILIO
BEFORE THE HONORABLE DISTRICT JUDGE ROBERT M. DOW, JR.

THREE-JUDGE COURT
PURSUANT TO 28 U.S.C. SECTION 2284(a)

APPEARANCES:

For the Plaintiffs: MAYER BROWN LLP

Dan McConchie and BY: MR. CHARLES E. HARRIS
Jim Durkin, MR. THOMAS V. PANOFF

MR. PHILLIP A. LEUTKEHANS
71 South Wacker Drive
Chicago, ITlinois 60606
tpanoff@mayerbrown.com
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1 APPEARANCES (Continued)

2 For the Plaintiffs
Julie Contreras,

3 Irvin Fuentes,
Abraham Martinez,

4 Irene Padilla, and
Rose Torres:

5

6

7

8

9
For the Defendants

10 IT11inois State Board
of Elections and the

11 following members of the
IT11inois State Board

12 of Elections in their
official capacity:

13 Charles W. Schulz, Ian
K. Linnabary, William

14 J. Cadigan, Laura K.
Donahue, William R.

15 Haine, William M.
McGuffage, Katherine S.

16 O'Brien and Casandra B.
Watson, Don Harmon,

17 in his official capacity
President of the I11inoi

18 Senate and The Office of
the President of the

19 IT11inois Senate, Emanuel
Christopher Welch, 1in hi

20 official capacity as Spe
of the ITlinois House of

21 Representatives, and the
Office of the Speaker of

22 the ITT1inois House of
Representatives:

23

24

25

MEXICAN AMERICAN LEGAL

DEFENSE AND

EDUCATIONAL FUND,

BY: MR. FRANCISCO FERNANDEZ DEL CASTILL
MR. ERNEST ISRAEL HERRERA

11 East Adams Street

Suite 700

Chicago, I11inois 60603

ffernandez-delcastillo@maldef.org

as
S

S
aker

LATHAM & WATKINS LLP

BY: MR. SEAN M. BERKOWITZ
330 North Wabash Avenue
Suite 2800

Chicago, I11inois 60611
sean.berkowitz@lw.com
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APPEARANCES (CONTINUED)

For the Intervenor
The IT1inois
Republican Party:

For the

Intervenor Defendant
Angelica
Guerrero-Cuellar:

ILLINOIS ATTORNEY GENERAL
BY: MS. MARY A. JOHNSTON
100 West Randolph Street
13th Floor

Chicago, I11inois 60601
mary.johnston@illinois.gov

KASPER & NOTTAGE, P.C.

BY: MR. MICHAEL JAMES KASPER
151 North Franklin Street
Suite 2500

Chicago, I1linois 60606
mjkasper60@mac.com

HINSHAW & CULBERTSON LLP
BY: MR. ADAM ROBERT VAUGHT
151 North Franklin Street
Suite 2500

Chicago, I11inois 60606
avaught@hinshawlaw.com

CLARK HILL PLC

BY: MR. JOHN G. FOGARTY, JR.
130 E. Randooph Street
Suite 3900

Chicago, I11inois 60601
jfogarty@clarkhill.com

DEL GADO LAW GROUP, LLC

BY MS. VERONICA BONILLA-LOPEZ
1441 South Harlem Avenue
Berwyn, Illinois 60402
vblopez@dglawgroup.com

Court Reporter: KRISTIN M. ASHENHURST, CSR, RDR, CRR
Official Court Reporter
219 South Dearborn Street, 2304-A
Chicago, IL 60604
(312) 818-6549
kristin_ashenhurst@ilnd.uscourts.gov
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(The following court proceedings were had by
videoconference.)

THE CLERK: Okay. This 1is McConchie versus the
I11inois State Board, 21 Civil 3091; Contreras versus IT1inois
State Board, 21 Civil 3139.

DISTRICT JUDGE DOW: Okay. And just a reminder to
please mute if you're not speaking, just because we have got so
many people on this call. But I am going to go ahead and take
attendance if I can. So can I ask who's on the 1ine for the
McConchie plaintiffs, please?

THE COURT REPORTER: I am not hearing anybody.

DISTRICT JUDGE DOW: Okay. One second. The court
reporter is going to put her headphones on so she can hear
better, and I will try to help her out here. I heard
Mr. Harris on for the plaintiffs, and I heard Mr. Panoff. And
the next two I think were a 1little garbled, so there were two
other people who identified themselves. Can you try again,
please?

MR. LEUTKEHANS: Yes, sir. Phil Leutkehans on behalf
of the McConchie plaintiffs.

DISTRICT JUDGE DOW: Okay.

MR. MEZA: And also Ricardo Meza, M-e-z-a, your Honor.

DISTRICT JUDGE DOW: Are you on behalf of the
McConchie plaintiffs as well, then?

MR. MEZA: Yes.
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DISTRICT JUDGE DOW: Okay. Great.

MR. FOGARTY: Your Honor, good afternoon. John
Fogarty on behalf of the ITlinois Republican Party.

DISTRICT JUDGE DOW: Okay. Great.

Anybody else on the McConchie plaintiff side?

Okay. Let's try the Contreras plaintiffs then. Who's
on for the Contreras plaintiffs, please?

MR. HERRERA: Good morning, your Honor. This is
Ernest Herrera for the Contreras plaintiffs, and I have some
co-counsel on the Tine with me.

DISTRICT JUDGE DOW: Okay. Great. Thank you. And
who are the co-counsel? If they would 1ike to be identified
for the record, they can go ahead and do so, please.

MR. DEL CASTILLO: Francisco Fernadez Del Castillo for
the Contreras plaintiffs.

THE COURT REPORTER: I didn't get that.

DISTRICT JUDGE DOW: Can you say your name one more
time, please?

MR. DEL CASTILLO: Yes. Francis Fernandez Del
Castillo.

DISTRICT JUDGE DOW: Okay. Very good. Thank you.

Okay. Is that it for the Contreras plaintiffs, then?

Okay, great.

For the State Board of Elections?

MS. JOHNSTON: Good afternoon, it's Mary Johnston on
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behalf of the State Board and in both actions.

DISTRICT JUDGE DOW: Okay. Thank you. And on behalf
of the speaker and the president of the senate?

MR. BERKOWITZ: Sean Berkowitz on behalf of the
president of the senate, your Honors.

MR. KASPER: Michael Kasper on behalf of the speaker
and the senate president. And I apologize, your Honors, for
reasons I don't understand, my video camera doesn't appear to
be working.

DISTRICT JUDGE DOW: Well, we can hear you loud and
clear, so that's great.

MR. BRUCE: Devon Bruce, your Honor, for the president
and speaker.

DISTRICT JUDGE DOW: It sounded 1ike you were a
lightning strike in the middle of that, but we got you, so
thank you.

Anybody else who has got -- would 1like to be
recognized on the record here?

MR. VAUGHT: Good afternoon, your Honor. Adam Vaught
on behalf of the president and speaker.

DISTRICT JUDGE DOW: Anybody else?

MS. LOPEZ: Your Honor, Veronica Lopez. I'm here on
behalf of the petitioner, intervenor defendant Angelica
Guerrero-Cuellar.

DISTRICT JUDGE DOW: Okay. Wonderful. Thank you.
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Anybody else? Okay. Great.

So I guess all I can say is I read the paper this
morning, and I also saw the McConchie plaintiffs filed a status
report that's more of a backward-Tooking report than a
forward-looking report. And it's basically reporting on their
version of the events that have transpired over the Tast week
that led up to the passage of the Taw last night.

Let me just direct my question, first, to counsel for
the speaker and the president of the senate. Has the governor
said anything about his time frame for dealing with this
legislation, which I assume has been transmitted to his desk?

MR. BERKOWITZ: 1I'm going to defer to Mr. Kasper on
that, your Honor. I don't believe -- I think the answer is I
don't believe so, but he may have more current information.

MR. KASPER: Yes, your Honor. Michael Kasper. I
agree with that. I'm not aware of any pronouncements from the
governor about if and when he will take up the legislation that
passed last night.

DISTRICT JUDGE DOW: Okay. And going back to
Mr. Berkowitz because he is the person I think I had the more
extended conversation with Tast time. Assuming that the
governor does sign this legislation, you will no longer be
defending the old map, you will only be defending this map; is
that right?

MR. BERKOWITZ: Correct.
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DISTRICT JUDGE DOW: Okay. Very good. That's
helpful.

Now, I read, and I assume my colleagues have also read
the plaintiff's status report, which is really all about the
process. But I think for looking forward, obviously, you can
raise any objections you have in regard to the process and
we'll certainly allow the defendants to say their piece in the
process, too, but we have a map, and Tet's just assume for the
moment that the governor's going to sign it.

How much time would the plaintiffs need on
both -- both sets of plaintiffs -- to decide whether they have
an amended complaint to file? And I guess embedded in that
question is, I think the Tast time you told us your experts
were able in a very quick period of time to determine if there
were malapportionment problems. Have they already been able to
determine that or do you need further discovery before the
experts are even able to do the math problem, much less
identify any other Tlegal challenges to this new map, assuming
that it becomes the operative map?

And T will start with the McConchie plaintiffs. What
do you have to say on that question?

MR. LUETKEHANS: Your Honor, this 1is Phil Luetkehans.
As of right now we believe the malapportionment issues are
taken care of. We are still analyzing, but it does appear that

issue has been resolved.
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DISTRICT JUDGE DOW: Okay. So it sounds to me like,
then, if I remember from your complaint you really had two
issues. One is the malapportionment issue, which was framed as
a federal constitutional challenge. The other is this issue of
whether the legislature gets a second bite at the apple or a
commission should have been formed.

There's a decent argument that if that were the only
argument you had, that's an argument that ought to be deferred
to the I11inois Supreme Court, as opposed to a federal
three-judge panel, because it arises under the Illinois
Constitution. It's a matter of first impression. The I1linois
Constitution provides a direct action in the Supreme Court.

But the other question that the panel, I'm sure, would be very
interested in, but perhaps you haven't had time and you would
have to tell us how much time you would need 1is, are there
other potential federal claims here that would be
constitutional or Voting Rights Act or anything else. And do
you guys have a sense of how long it will take you to figure
that out? Because if you're agreeing that the malapportionment
problems have been solved, all that's left of your complaint, I
think, as it now stands, is the claim that this should have
gone to a commission.

So what do you guys have to say on that piece?

MR. LUETKEHANS: Your Honor, I do believe we'll be

filing an amended complaint as it relates to the racial and
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ethnic components of this map. Exactly what that Tooks 1like
now is too early to tell. Those types of claims, as I know
you're aware of, are very election and fact intensive and
require certain expert attention. And due to the fact that we
still don't have the actual Shaver block, once he files his --
was passed last night -- we obviously -- to start that process.

THE COURT REPORTER: I'm Tosing him.

DISTRICT JUDGE DOW: Okay. So we're not hearing you
very well, unfortunately. And I don't think my court reporter
picked all of that up. And I only think I know what you said
because I was anticipating that you were going to say that
based on what was filed this morning about what you've
received. Some of that is a discovery issue. Some of that is
an expert issue. But do you want to try repeating that? And I
don't know if you can get closer to wherever your microphone
source 1is because my court reporter was not able to pick it all
up.

MR. LEUTKEHANS: I apologize, your Honor. 1I'11 try
and speak louder.

DISTRICT JUDGE DOW: You are doing much better now.

So wherever you are now, don't move.

MR. LEUTKEHANS: TI'11 try. I get a little quiet, so I
apologize.

The points the situation, as you know, as you can

imagine, these are very expert-related issues. We do not
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believe that -- or we believe that we will still have federal
claims, both either equal protection claims or Voting Rights or
Section 2 claims that we will be proceeding under.

And the fact that we don't have the full map yet, it
is impossible for us to know. We have not been able to start
that.

DISTRICT JUDGE DOW: Okay. That makes sense to me.

Someone has got to mute. Well, Tet's hope that's
better.

Okay. That's helpful. And I'm going to defer that,
the issue when you're going to get that data for a minute here
because I want to hear from the Contreras plaintiffs how they
see their claims evolving, and maybe it's the same as you do,
but Tet me hear from them, please.

MR. HERRERA: Good morning, your Honors. Right now,
before I get to the potential that counsel for the McConchie
plaintiffs was addressing, we don't believe this case is mooted
by the maps. First of all, they're not signed by the governor.
And your Honors have before you a motion for summary judgment.
We believe that plaintiffs are entitled to declaratory
judgment, that the maps are unconstitutionally malapportioned
as we presented in our motion for summary judgment.

The case should proceed to a remedial phase during
which there would be court oversight of compliance, with

federal --
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THE COURT REPORTER: Excuse me. Wait. Something

DISTRICT JUDGE DOW: Hold on, Mr. Herrera. Mr.
Herrera, I think everybody except the person speaking needs to
mute and maybe we do, too. We can do that. Let's try that
again, Mr. Herrera, because there was a blast of a foghorn.
There it goes again.

Carolyn, can you mute everybody? And then unmute
people. Maybe we need to have people raise their hands and get
unmuted. I have muted everybody.

MR. HERRERA: Good morning, your Honor. I will start
from the beginning. Before we get to the position about
amended complaints, we believe that Contreras plaintiffs as it
stands are entitled to declaratory judgment today on our
malapportionment claims. The maps are malapportioned and there
are not new maps yet because the governor has not signed them.
We understand that the legislature passed the maps late last
night, but they're not signed yet and so we do not have maps
that are constitutional right now.

What your Honors do have before you is our motion for
summary judgment. We believe we're entitled to declaratory
judgment, and we think that the case should proceed to a
remedial phase during which this Court would have oversight to
make sure that the maps comply with federal constitutional and

statutory law, including Section 2 of the Voting Rights Act,
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the Federal Voting Rights Act.

Now, from what we have been able to tell, based on the
maps that were passed, and assuming we have the correct maps,
because there's kind of been a ball-and-cup game with the
legislative Teaders on which map -- which map file actually
corresponds with what is being voted on, and there was not
otherwise public disclosure of those maps.

What we understand is the picture looks like this for
Latino voters. ATl of our clients are Latino voters in the
State of ITlinois. And what the picture Tooks 1like is Latinos
grew in populations by 309,832 people over the course of the
last decade. Meanwhile the Il1linois population shrank.

In that same time, and as the map that may be signed
by Governor Pritzker today indicates, Latinos were not rewarded
or given their fair share of districts after that population
growth. Latinos were, in fact, penalized, and they're -- in
the last decade there were three senate districts that had
majority of Latino citizen voting age populations. Now there
are two, if these maps are signed by Governor Pritzker.

In the last decade under the old maps, Latinos in the
house had five districts in which they were the majority of
citizen voting age population. Now there are only four such
districts in the House, based on the maps that were given to us
in our data analysis. So we believe there are serious,

potentially constitutional, but very Tikely Section 2 of the
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Federal Voting Rights Act claims here.

Of course citizen voting age population is just one of
the many things that needs to be examined when seeing if there
are constitutional or Section 2 concerns or claims to be made.
Therefore, we would probably need about a month, or at least a
month, to be able to amend our complaint.

DISTRICT JUDGE DOW: Okay. And that's kind of what I
anticipated that all of you would say.

Can you all hear me? Can you hear me?

Okay. So that's what I kind of expected you all would
say.

MR. HERRERA: I'm sorry Judge. I can't --

DISTRICT JUDGE DOW: Okay. How's that?

THE CLERK: Okay. I have tried to unmute you. You
are unmuted.

DISTRICT JUDGE DOW: Can anybody hear me now?

No.

THE CLERK: Okay. I have tried to unmute you. You
are unmuted.

DISTRICT JUDGE DOW: Can you hear me now? And now we
get the echo.

THE CLERK: Try it now.

DISTRICT JUDGE DOW: Okay, how is that?

CIRCUIT JUDGE BRENNER: We hear you, but there is an

echo.
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DISTRICT JUDGE DOW: Okay. I am going to see if I can
get somebody from our tech department to come up and fix that.
How's that? You know what I am going to do? I am going to go
back into my office. I am going to go to my office and sign
in.

(District Judge Dow exited the courtroom.)

DISTRICT JUDGE DOW: Hello.

THE CLERK: Hi, Judge. We can hear you.

(District Judge Dow re-entered the courtroom.)

DISTRICT JUDGE DOW: Okay.

THE CLERK: Try it now. Okay. How is that? Can
everybody hear me?

DISTRICT JUDGE DOW: Okay. How's that? It's still
echoing.

(Audio issues addressed by Systems.)

DISTRICT JUDGE DOW: Can you all hear me now?

A1l right. Thank you. Success. I'm sorry about
that. I don't know if it's because we have too many
microphones going here because we have to do the court
reporting in this room, too. I am sorry for that delay, but I
think we're good now.

I think what I was about to say was I sort of expected
what both set of plaintiffs said. My concern is there is going
to be some discovery need here before the experts can even do

their work.
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Let me ask Mr. Herrera, for what purpose would we
issue a summary judgment ruling on the old map if the governor
signs the bill before we get to the ruling? Is it just for
attorneys' fees, or for what other issue would we be issuing a
ruling on a defunct map?

MR. HERRERA: Your Honor, it would be a much faster
use of judicial resources and the parties' resources if you
rule on that on the map that is still in place at this moment.
We would be able to move to a remedial phase, which there would
still be some work involved, of course, to get the new
information on the maps, but it would give the Court oversight
and that would include the Section 2 issues.

Going through amended complaints, other filings, would
take quite a bit more time.

DISTRICT JUDGE DOW: So your position is we can't go
to a remedial phase until we've ruled on that motion. And the
fact that the general assembly has essentially abandoned the
old maps as soon as the governor signs this isn't sufficient?

MR. HERRERA: We still have no proof that these are

legal maps, your Honor, and we have constitutional and Section

2 concerns with them. Even though in the maps -- assuming
they're signed -- the malapportionment issues seem to have been
addressed.

MR. LEUTKEHANS: Your Honor, this is Phil Leutkehans.

We do agree with the Herrera -- or with the Contreras
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plaintiffs, it would be appropriate to rule on the fact that
the first maps were invalid. I think that does come into play
as we go forward.

THE COURT: Okay. Let me ask the defendants. Does
anybody take issue with the proposition that the first maps are
invalid and they were in violation of the Taw?

MR. BERKOWITZ: So, Judge, I think that what we would
say is they were malapportioned and presumptively
unconstitutional. I don't think we're willing to on this call
today that they were an unconstitutional violation of the Taw.
The issues have not been reached. There are different analyses
that would need to be done.

I do believe that your Honor's perspective that from
the judicial economy standpoint debating over a map that's no
longer 1in play doesn't make a lot of sense, and we ought to
determine whether the current map, assuming, as we all do, that
the governor will sign that map shortly, makes the most sense
to focus on, and attacking the constitutionality of that map if
plaintiffs believe there is an issue or concern with that map
is the appropriate course of action.

DISTRICT JUDGE DOW: Do the defendants take the
position that we would not be in a remedial phase at this
point? The mere abandonment of the map isn't sufficient?

MR. BERKOWITZ: I don't believe we're in a remedial

phase. I do believe that this Court, as you indicated Tast
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time, Judge Dow, is overseeing in some way, shape, or form
because there's litigation. The maps that have been created
and amended, and you would be able to evaluate what's done. I
would say, for example, while we didn't file a status report,
we vehemently disagree with the characterizations. And I don't
think we need to get into the historical issues on that today
to the extent that there's anything about how the maps were
created, what went into it, what processes were given. We feel
very comfortable in defending that and talking about that, and
to follow the basis. I think that's where the focus ought to
be, not on whether maps that were done based on the best
available data ended up being malapportioned, which they did.

DISTRICT JUDGE DOW: Did the McConchie plaintiffs
think that you need approximately a month to file an amended
complaint?

UNIDENTIFIED ATTORNEY: We do, your Honor.

DISTRICT JUDGE DOW: And that is what we need for the
Contreras plaintiffs as well?

MR. HERRERA: Yes, your Honor.

DISTRICT JUDGE DOW: Al11 right. Judge Brennan, Judge
DeGuilio, any questions you have for the assembled masses here?

CIRCUIT JUDGE BRENNAN: Just clarification from
Mr. Herrera. Are you, in effect, asking for a two-track
approach, that you want this Court to go to a remedial phase on

the original map, you also want to amend your complaint to
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offer the arguments that you've offered here today on the
amended map, and you're also making the argument that this is
toward the service of judicial economy? Is that correct?

MR. HERRERA: No, your Honor. We wouldn't see it as a
two-track approach. It would be -- in a remedial phase it
would be overseeing the maps, whichever maps are before us, so
which ones are actually enacted.

CIRCUIT JUDGE BRENNAN: Yet you're also submitting
your amended complaint for purposes of adding the Section 2
allegations.

MR. HERRERA: No, your Honor. If we moved to a
remedial phase now, an amended complaint would be unnecessary.

The Court would still -- there would not need to be a
new complaint in a remedial phase in order to address other
federal legal issues such as Section 2 of the Voting Rights
Act.

CIRCUIT JUDGE BRENNAN: So it's your position that the
original complaint encompasses some of the things that you
talked about today because -- is that the case?

MR. HERRERA: I think if it would help to illustrate.
If there were no special session that was, let's just say if
there were no maps that we were Tooking at that were coming
down, we could be going to a remedial phase based on the
original -- the current, the 1live complaint for the Contreras

plaintiff. And in that remedial phase, the Court would not
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just be addressing the malapportionment claims. The Court
would still have to approve a map that is entirely legal. That
meets the malapportionment claims. That does not run afoul of
the Shah Tine of cases on the fourteenth amendment. That does
not run afoul of Section 2 of the Voting Rights Act. And that
would be what the Court is overseeing, therefore there would
not be a new claim necessary.

CIRCUIT JUDGE BRENNAN: Thank you for that
clarification.

DISTRICT JUDGE DOW: And how do we know what your
claims are and your problems are with the map if you don't give
us an amended complaint? How do you convey to us your issues
with the amended map?

MR. HERRERA: Your Honor, from what I have seen 1in
remedial phases in -- on -- in Section 2 cases or in
constitutional malapportionment cases, whatever the case is,
when you're in a remedial phase on those maps, experts and
others may still submit briefs, briefing, and other information
on whether the new proposed maps are sufficient and legal. And
so it would not be in the form of a new lawsuit, but it would
be in the form of the experts and the parties providing their
arguments as to why maps are constitutional or legal or not.

DISTRICT JUDGE DOW: Okay. So you just tee them up by
briefs instead of a complaint?

MR. HERRERA: That's right, your Honor.
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DISTRICT JUDGE DOW: It doesn't make much difference
to me, practically. I've always said that an answer is about
the most useless document in litigation. You very seldom learn
anything from an answer. So I don't think it's -- it's a
matter of substance as long as we know what the problems are,
and in the end we have to sign off on a map that's Tawful. I'm
not sure it matters much exactly how it all gets teed up.

But I think what you're also saying, then, and this
goes to Judge Brennan's question, too, is that it'l1 be at
least a month before your experts can even tell us what's wrong
with the current map, assuming the governor signs it; is that
accurate?

MR. HERRERA: Your Honor, we have already identified
some initial problem areas, but it is correct that we would
need a bit more time to do some of the other analysis, and that
would require gathering some other data.

DISTRICT JUDGE DOW: Okay.

Judge DeGuilio, do you have any questions for the
assembled masses here?

CHIEF JUDGE DEGUILIO: Just maybe a follow-up to your
question, Judge Dow. Counsel, I think, initially indicated
that their problem with the amended map is that it doesn't
sufficiently represent minority citizens, and I think both
plaintiffs suggested that that would be at least one theory

that you would raise.
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Are you suggesting, Mr. Herrera, that there might be
other issues as well that you're going to raise once an expert
reviews the map?

MR. HERRERA: There are Section 2 -- potential Section
2 issues that we have raised. But are you asking, your Honor,
in addition to those?

CHIEF JUDGE DEGUILIO: Yes.

MR. HERRERA: From what we can tell, that's all we
know at the moment.

CHIEF JUDGE DEGUILIO: So it's at Teast possible
that if the governor signs the map, and if the Court -- if the
panel chooses to proceed with the amended map, that could very
well be that this Tawsuit comes down to the singular issue of
whether or not the maps sufficiently represent minority
citizens; is that correct?

MR. HERRERA: Yes, your Honor, and that could fall
under Section 2. That also could potentially -- the
representation of minorities also potentially brings in a
fourteenth and fifteenth amendment claims regarding intentional
discrimination.

CHIEF JUDGE DEGUILIO: But you don't feel confident
limiting the issues to that until your experts review the map;
is that right?

MR. HERRERA: That's right, your Honor.

CHIEF JUDGE DEGUILIO: Okay.
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MR. HERRERA: I think as I was conveying earlier, and
as I am sure the panel 1is aware, besides citizen voting age
population and demographic percentages, of course there are
other factors that go into such claims.

CHIEF JUDGE DEGUILIO: And you agree with that
Mr. Harris?

MR. HARRIS: Mr. Leutkehans, I will defer to him as he
is kind of our legislative expert.

MR. LETUKEHANS: This is Phil Leutkehans. Yes, we do
agree that right now we're looking at minority-type claims,
yes. We have not had a chance to Took into everything,
obviously.

DISTRICT JUDGE DOW: Okay.

CHIEF JUDGE DEGUILIO: One Tlast question, then, from
the defendant's perspective or the representative of the
ITTinois Election Board, what kind of a delay -- what
consequences arise from this kind of a delay, in terms of the
next election?

MR. BERKOWITZ: This is Sean Berkowitz. As I
understand, and certainly interested in what the Board of
Elections has to say, I think that we would need a decision by
early January 1in order to be able to implement things. That's
my understanding. But please correct me, ITlinois Election
Board, if I have it wrong.

MS. JOHNSTON: Good afternoon, your Honor. This is
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Mary Johnston on behalf of the ITlinois Board of Elections. I
have spoken with my client about the latest date they would be
able to receive a decision. Again, it's been the Board's
position throughout this that they don't take any position of
the underlying merits of any side, but that they will adhere to
court decisions. But I think that sometime in January sounds
reasonable for them to be able move forward with whatever it is
that this Court has decided.

MR. KASPER: And, your Honor, this is Michael Kasper
on behalf of the legislative leaders if I might.

DISTRICT JUDGE DOW: Yes. Go ahead.

MR. KASPER: I believe the time to begin gathering the
nominating petitions necessary for the next election is
sometime in January, so that's where that January date that
Mr. Berkowitz talked about, and it's certainly our position
that if we just have Section 2 claims or any other claims about
the map that was passed last night, they should bring them and
take the appropriate amount of time to bring them and then
we'll defend them.

MR. LUETKEHANS: Your Honor, this is Phil Luetkehans.
Historically, I know, we have tried these cases in
December/January. That was with the March primary. That
doesn't mean we shouldn't be trying to reach that January date
but just to kind of give you a historical perspective of that.

DISTRICT JUDGE DOW: Right. That is very helpful and,
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obviously, I read the memo you filed last night. One of the
complaints that many people have leveled at the process 1is that
it should have taken longer. It should have taken 30 more days
and they should have heard more voices, and that's at odds with
the trial date that right now is three weeks off or something
like that. But it sounds to me that nobody thinks that trial
date needs to hold, and it sounds Tike nobody really thinks it
can hold, given that we have new maps and new expert work to be
done.

Please speak now if anybody wants to state the case
for having a trial on September 27th.

MR. LUETKEHANS: Your Honor, this is Phil Leutkehans,
again. I'm not sure a trial makes sense, but I think this
preliminary matter of the maps as Mr. Herrera said needs to be
decided, whether that is through summary judgment or a trial
date. I mean, we have kind of Tost some of our timing on
experts, obviously, because of the schedule to be postponed on
experts. But I think while September 27th may not be, I think,
as Mr. Herrera said, briefing the motions for summary judgment
and getting some rulings on whether the first map is valid is
important as we go forward.

DISTRICT JUDGE DOW: Okay. That's helpful. Thank
you.

Colleagues, any other questions you all had for today?

Judge Brennan?
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CIRCUIT JUDGE BRENNAN: I do not have any more
questions.

DISTRICT JUDGE DOW: Okay. Judge DeGuilio?

CHIEF JUDGE DEGUILIO: I do not. Thank you, Judge
Dow.

DISTRICT JUDGE DOW: Okay. I think for discovery
purposes, it's very likely you will be seeing Magistrate Judge
Jantz very soon. I don't see any reason you guys shouldn't
keep moving forward. I am sure she is going to be interested
in making sure the general assembly has provided every piece of
backup for the map that was drawn so the experts can get to
work.

The panel will get together and figure out all of
these other issues as quickly as we can and give you further
guidance and probably set you for another call. Okay?

Anything else for today?

MR. BERKOWITZ: Thank you, Judge. I would say we have
already provided a substantial amount of information. We will
be happy to discuss with Magistrate Judge Jantz, and understand
the need to get information to the plaintiffs, so that is all
for us.

MS. JOHNSTON: Your Honor, Mary Johnston on behalf of
the Board if I may. So previously all of the defendants, we
had filed motions to dismiss those amended complaints. And I

believe that the Contreras plaintiffs did file a response to
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the Board's motion at least. I just want to confirm that there
would be no further deadlines for a reply and all briefing on
any pending motions to dismiss is stayed for the time being.

DISTRICT JUDGE DOW: Well, at the moment. But once
the panel confers, we may set briefing schedules on all sorts
of pending motions. We'll have to sort that out. But at the
moment there are no deadlines because we didn't know what was
going to happen yesterday. Now that we know what happened, I
think we'll be setting some deadlines soon.

MS. JOHNSTON: Okay. And, again, just wanted to
confirm that I hadn't missed any deadline that had been
previously set or that this would be coming from you in a
future order.

DISTRICT JUDGE DOW: Exactly.

MS. JOHNSTON: Thank you.

DISTRICT JUDGE DOW: Thank you.

Anybody else have an issue they want to raise today?

Okay. Thank you, everybody. Appreciate it.

Judges, can I call you back at the same number I used
last time?

CIRCUIT JUDGE BRENNAN: Yes, sir.

DISTRICT JUDGE DOW: Okay. Bye now.

(Proceedings concluded at 1:12 p.m.)
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