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The Legislative Research Commission (“LRC”), in addition to the other injunctive relief
it has sought, now requests this Court stay the Partial Declaratory Judgment entered by the
Franklin Circuit Court on February 7, 2012, presumably pending the outcome of the entire
appeal. The Motion should be denied because the LRC fails to carry its burden of establishing

,,,,, —

“that it will suffer immediate and irreparable injury. S




NOTICE

Before moving onto a specific discussion of this new Motion served on February 14,
2012, the Respondents, David B. Stevens, M.D., David O’Neill, Jack Stevenson, Marcus
McGraw, and Kathy Stein (collectively, “Senator Stein”), give Notice that they are filing the

following in 2012-SC-92-T:

> The Response to the LRC’s Motion for Interlocutory Relief filed in 2012-SC-91-T on
February 14, 2012, prior to counsel receiving the Order Setting Expedited Response
Time filed that same date; and,

> The Response to the LRC’s Motion to Transfer filed in 2012-SC-91-T.!

RESPONSE TO MOTION

Much of what Senator Stein has to say about the Motion to Stay has already been said in
the Response to the Motion for Interlocutory Relief, There is no reason to parrot here the
arguments made eatlier in the Record. However, given the emergent nature of the relief sought
by the LRC in its Motions filed on February 13, 2012, Senator Stein had a strong desire to
quickly file a response setting out their position and strong opposition to the entry of any relief
delaying or staying the effect of the Circuit Court’s Partial Declaration of Rights.

This was particularly so given the position taken by the Respondents, Secretary of State

and State Board of Elections. Rather than standing on the sidelines while the real parties in

interest fought over the validity of HB 1, the Secretary and Board took strong and vocal positions

that much of their administrative obligations in conducting elections were time sensitive. Even a

cursory review of the Circuit Court Record, both their filings and oral arguments made at the two

! Unless the Court directs otherwise, in the interest of saving space in the Clerk’s Office and ultimately the

State Archive, we are not filing as Exhibits these two previously filed documents.
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hearings, strongly evidence a concern that any delays in the electoral “chain-of-events” triggered
by the filing date could have a deleterious domino effect on an orderly election.

As a result, the Circuit Court moved with haste in briefing and deciding the case which
culminated in the Temporary Injunction and Partial Declaration of Rights on February 7, 2012.2
Regardless of the plain language of the Circuit Court’s Temporary Injunction, the issue of timely
administration was such that the Secretary and Board filed a post-judgment Motion for
Clarification regarding the impact of ‘“certain impending deadlines.” Waiving notice
requirements, a hearing was held the following business day (filed on a Friday and heard on
Mondayj. At that hearing, the Court advised that the Injunction did not preclude the Secretary
and Board from proceeding as required in the conduct of the 2012 election cycle pursuant to the
1992 Legislative Districts. But to make itself clear, and as requested by the Secretary and Board,
the Circuit Court entered a Supplemental Order the next day providing the requested clarification
on ballot draws and certifications. Supplemental Order, F ebruary 14, 2012, at 2.

Presumably, the Secretary and Board are now proceeding with their various statutory

duties in administering the 2012 election cycle.

2 Despite. their claim of “irreparable and immediate harm if the Circuit Court’s Order remains in place, the

LRC waited three days until February 10, to file its Notice of Appeal, and until February 13,2012, nearly a-week
later, to file its Motions for Transfer and Injunctive Relief. And, even then, still did not seek any immediate relief
from the Circuit Court’s declaration of unconstitutionality of HB 1 under Section 33 until the filing of this Motion.

The LRC’s Motion for Stay, frankly, is confusing. This Motion is, really, no more than a de facto Reply to
our Response filed on February 14, 2012 camouflaged as a motion, despite having no authority to do so under CRs
65.08, 65.09, 74.02, 76.20, or 76.34. Indeed, the LRC admits the Motion was filed as a retort to our Response. See,
Motion for Stay at 2, “[i]n order to make sure that all the procedural bases are covered, LRC files this Motion
pursuant to CR 76.33 to stay enforcement of the partial judgment declaring House Bill 1 unconstitutional under
Fischer IL”




Argument

CR 76.33 requires that a party seeking relief must make a “satisfactory showing that
[without the stay it] will suffer immediate and irreparable injury before a hearing may be had on
the motion.” Ordinarily, a stay request is denied where granting the stay would be tantamount
to a decision on the merits in favor of the stay applicant. National Socialist Party of America v.

Village of Skokie, 434 U.S. 1327, 1328 (1977); 5 AM JUR 2D APPELLATE REVIEW § 416.

The LRC in its Motion fails to put forth any evidence that it will suffer any immediate
and irreparable injury before a hearing on interlocutory relief on the Temporary Injunction or its
Motion for Transfer or the resolution of its appeal of the partial declaration of rights can be
resolved. The LRC merely avers that “[i]n its Motion for Interlocutory Relief Pursuant to CR
65.07, LRC made plain that it was seeking to dissolve the Temporary Injunction issued by the
Circuit Court so that the 2012 legislative elections could procéed under the districts enacted in
2012 by House Bill 1 rather than in the 2002 districts as mandated by the Temporary Injunction.”
LRC’s Motion for Stay Pending Appeal § 1. The LRC neither argues nor indicates how it will
suffer immediate and irreparable injury.

The LRC was not enjoined by the Franklin Circuit Court’s Temporary Injunction from
doing anything . . . all that occurred was that HB 1’s creation of new legislative districts was
declared unconstitutional; and, as a reéult (and, despite what LRC says in its de facto Reply to

our Response to Motion for Injunctive Relief), the Circuit Court enjoined the Secretary and

Board from taking action to conduct elections in the 2012 cycle using those illegal districts. It is |
hard to envision how the LRC will suffer immediate and irreparable injury by requiring that the

elections proceed pursuant to the 2002 redistricting plan, For this very simple, yet obvious,




reason, the LRC’s Motion to Stay must be denied on the grounds that it has completely failed to
carry its burden of proof to be entitled to CR 76.33 relief.

In its Motion/Reply, the LRC argues that the “partial declaratory judgment is not self-
effectuating, which is Why Plaintiffs sought injunctive relief,” and therefore, if this Court enjoins
the temporary injunction entered by the Franklin Circuit Court, the Secretary of State and the
Board of Elections can proceed to conduct this year’s elections under HB 1 2012. LRC Motion
for Stay Pending Appeal page 1 and 2 (“[i]n its Motion for Interlocutory Relief Pursuant to CR
65.07, LRC made plain that it was secking to dissolve the Temporary Injunction issued by the
Circuit Cqurt so that the 2012 legislative elections could proceed under the districts enacted in
2012 by HB 1 rather than in the 2002 districts as mandated by the Temporary Injunction.”)

However, this argument ignores the fact that the Secretary of State is bound by her oath
to uphold the law of the Commonwealth: that HB 1 is unconstitutional under Section 33 of the
Kentucky Constitution.> In Rose, the Kentucky Supreme Court stated that “[o]ur job is to
determine the constitutional validity of the system of common schools within the meaning of the
Kentucky Constitution, Section 183. We have done so. We have declared the system of common
schools to be unconstitutional. It is now up to the General Assembly to re-create, and re-establish
a system of common schools within this state which will be in compliance with the Constitution.

We have no doubt they will proceed with their duty.” Id. at214.

3 ~ The Oath reads. “ I do solemnly swear (or affirm, as the case may be) that 1 will support the

Constitution of the United States and the Constitution of this Commonwealth, and’ be faithful and true to the
Commonwealth of Kentucky so long as I continue a citizen thereof, and that I will faithfully execute, to the best of
my ability, the office of Secretary of State according to law; and I do further solemnly swear (or affirm) that since
the adoption of the present Constitution, I, being a citizen of this State, have not fought a duel with deadly weapons
within this State nor out of it, nor have I sent or accepted a challenge to fight a duel with deadly weapons, nor have I
acted as second in carrying a challenge, nor aided or assisted any person thus offending, so help me God.” Section
222, Kentucky Constitution.




Until this Court rules (or, the Court of Appeals if transfer is denied) that the Franklin
Circuit Court was incorrect in holding that HB 1 violates the Kentucky Constitution, the
Secretary of State is bound by her oath of office to uphold the law of the Commonwealth
regardless of Temporary Injunction entered by the Franklin Circuit Court, which would require
her to proceed with the elections under the 2002 districts.

There can be little doubt that entry of a stay would be the equivalent of a decision on the
merits of the appellate issue under consideration: the constitutionality of HB 1. By enjoining the
Circuit Court’s conclusion of facial unconstitutionality and permitting this year’s elections to go
forward using HB 1°s unconstitutional districts, this Court practically will have to make a ruling
now that Fischer II is not the prevailing law on drawing of redistricting plans in Kentucky. And,
this would occur without any briefing on that issue. This is despite the reality that for the LRC to
succeed on its appeal, this Court will by necessity be called upon to reverse or place in a
straightjacket Fischer 11 and Jensen.

The LRC claims that the cases cited by it illustrate that “[e]ven when a reapportionment
plan is declared unconstitutional, that declaration is routinely stayed pending appeal.” LRC's
Motion for Stay Pending Appeal 2. Not true. The four United States Supreme Court cases cited
in its Motion merely state how the court ruled on the motion for stay. Those cases do not state
some general rule or view that apportionment statutes ruled unconstitutional are stayed pending
an appeal. CR 76.33 sets forth the requirements for issuance of an order for stay pending appeal,

~which the LRC has not even gotten close to satisfying

As we demonstrated in our Response to Motion for Injunctive Relief, there are many
examples in Kentucky of the contrary occurring. See, Response, and discussion therein at pp. 9-

11. Another example of a court declining to stay the effect of an unconstitutional state re-




districting plan just occurred in our sister Commonwealth, Pennsylvania. There, the
Pennsylvania Supreme Court ruled the legislative plan unconstitutional on grounds strikingly
similar to those that confronted the Circuit Court and now this Court. Instead of permitting the
use of unconstitutional districts, the Supreme Court ordered that the 2012 elections proceed
under the old 2001 drawn districts.

In a collateral attack, a number of plaintiff groups filed an action in federal court to
enjoin the use of the old 2001 districts as violations of the “one person, one vote” equal
protection principle. In applying nearly the same type of injunctive standards as this Court is now
obliged to use, the federal district court denied the injunctive relief and allowed the 2012 election
cycle to proceed using the old 2001 legislative districts regardless that those districts violated the
equality of representative districts under the 2010 Census data. Pileggi v. Aichele, February 8,
2012, No. 12-0588, 12-0556 and 12-0488 (consolidated for decision), (USDC E.Pa.),
Memorandum Opinibn attached as Exhibit A.

One other point needs to be made, and, frankly, comes into clarity as one considers how the
LRC will suffer irreparable harm and injury if the request for stay (or, injunctive relief) is not
granted. The LRC’s own filings do not make this point clearly, if at all. Indeed, it is not even
mentioned in the Motion for Stay. Instead, the Motions really only argue the merits of the non-
final SD-13 issue.

The LRC simply posits bromides about the rights of voters being impaired by the use of

-~ legislative districts that do not comport with the federal principle of equality of districts, i.e. the_

“one person, one vote.” We agree these rights are not only vital, but fundamental. However,

here, the Circuit Court, on the merits, has ruled that the HB 1 Districts are unconstitutional. And,




given established Kentucky case law “ once districts are deemed unconstitutional, the harm to
individual electoral rights is greater using districts declared unconstitutional rather than
employing older ones that had been in place. This approach by Kentucky courts is hardly unique
or on the fringe of reapportionment law. See, Reynolds v. Sims, 377 U.S. 533 (1964); PAC of

Illinois v. Board, 976 F.3d 335 (7th Cir. 1992); and, Pileggi v. Aichele, supra.

Indeed, the complete dearth of an articulable interest of the LRC as an agency of the General
Assembly requiring the imposition of injunctive relief as a protector raises the whole issue of
standing.

Standing requires that a party have a judicially recognizable interest in the subject matter
of the suit. This Court has described such an interest as present or substantial as opposed to mere
expectancy. Commonwealth v. Yamaha Motor Mfg. Corp. of Am., 237 S.W.3d 203, 205 (Ky.
2007). It is hard, if not impossible to imagine, what present or substantial interest the LRC has
in a temporary injunction enjoining the actions of the Secretary of State and Board of Elections
when the LRC does not represent the interests of the Secretary of State or Board.

When the LRC moved to intervene under KRS 5.005, it noted that it entered an
“appearance for the limited purpose of asserting any interest that the legislative branch may have
in this declaratory judgment action, under KRS 41 8.075(4).” See, LRC’s Motion to Intervene § 3
and 6. The LRC expressly articulated that it only had a judicially cognizable interest in the

subject matter of the suit that dealt with the constitutionality of HB 1, not the injunctive relief

" sought by Plaintiffs and Intervening Plaintiffs. o m e
Yet here we are, and the LRC is asking this Court to grant it substantive relief by

enjoining the Franklin Circuit Court’s entry of a Temporary Injunction against the Kentucky

4 Board v.Fischer, 910 S.W.2d 245 (Ky. 1995) (Fischer I1]); Raglandv. Anderson, 100 S.W. 865 (Ky.
1907); Adams v. Bosworth, 102 S.W. 861 (Ky. 1907); and, Stiglitz v. Schardien, 40 S.Ww.2d 315 (Ky. 1931).
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Secretary of State, not the constitutionality of HB 1. In similar circumstances, courts have
determined a lack standing. See Déja vu of Cincinnati, LLC v. Union Tp. Bd. of Trusz‘ee&, 411
F.3d 777, 798-99 (6th Cir. 2005); City of Chicago v. Chicago Rapid Transit Co., 284 U.8.577
(1931); Grand Traverse Band of Ottawa and Chippewa Indians v. Oﬁ‘iée of U.S. Atty for Western
Div. of Michigan, 369 F.3d 960, 963 (6th Cir. 2004). The LRC, by its own admission of its
limited appearance in this case, lacks standing, /e., a present and substantial interest, to challenge
the Franklin Circuit Court’s entry of the Temporary Injunction.

The LRC also lacks the statutory authority necessary to proceed on behalf of the
legislature in this case. In order for the LRC to act, KRS 7.090(3) requires that “[a]ny action of
the Commission shall require an affirmative roll call vote of a majority of the Commission’s
entire membership.” The LRC does not have authority to act in this case. The last time an
affirmative roll call vote of a majority of the Commission’s entire membership was called was in
October 2011, months prior to the passage of HB1 and the filing of this law suit.

Finally, because the Franklin Circuit Court’s Temporary Injunction did not enjoin the
actions of the LRC, the LRC lacks standing pursuant to CR 65.07 to appeal the Franklin Court’s
entry of the Temporary Injunction. In order to request interlocutory relief from an appellate
court prior to a final judgment, the party requesting said relief must be “adversely affected.” As
stated previously, the temporary injunction entered by the Franklin Circuit Court only enjoins the
actions of the Kentucky Secretary of State and Board of Elections. The temporary injunction
neither concerns nor adveréely affects the LRC. See, LRC Motion at 7. In accords with the
explicit language of CR 65.07, the LRC lacks standing to request interlocutory relief from the
Franklin Circuit Court’s Temporary Injunction because the LRC is not adversely affected by its

entry.




With respect, Senator Stein requests that the CR 76.33 Motion be denied.

This fhe 17" day of February, 2012.

Scott White

Sarah S. Mattingly

Morgan & Pottinger, P.S.C.
133 W. Short Street
Lexington, KY 40507
859.226-5288 (DIRECT)
859.255-2038 (FAX)
sw(@m-p.net

Certificate of Service

I certify that a copy of the foregoi stved on all counsel of Record on February 17,

2012 via electronic mail.

Scott Whitd/
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SENATOR DOMINIC PILEGGI, ET AL.

CIVIL ACTION
Y.
NO. 12-0588
CAROL AICHELE, IN HER OFFICIAL
" CAPACITY AS SECRETARY OF THE
COMMONWEALTH OF PENNSYLVANIA
JOE GARCIA, ET AL,
CIVIL ACTION
V.
NO. 12-0556
2011 LEGISLATIVE REAPPORTIONMENT
COMMISSION, ET AL.
SAMUEL H. SMITH, IN HIS CAPACITY AS
SPEAKER OF THE PENNSYLVANIA
HOUSE OF REPRESENTATIVES
CIVIL ACTION
VY.
NO. 12-0488
CAROL AICHELE, IN HER CAPACITY
AS SECRETARY OF THE COMMONWEALTH
OF PENNSYLVANIA
SURRICK, J. FEBRUARY 8 , 2012

MEMORANDUM

Presently before the Court are Plaintiffs Senator Dominic Pileggi, Representative Michael
Turzai and Louis B. Kupperman’s Motion for Temporary Restraining Order, Preliminary and

Permanent Injunction and for Convening of Three-Judge Panel, Plaintiffs Joe Garcia, Fernando
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Quiles and Dalia Rivera Matias’s Motion for Temporary Restraining Order and for Convening of
a Three-Judge Panel, and Plaintiff Samuel H. Smith’s Motion to Convene a Three-Judge Panel.'
;F or the following reasons, Plaintiffs’ Motions will be denied.
L BACKGROUND

A, Pennsylvania Reapportionment Scheme and Election Code

The Pennsylvania Constitution requires reapportionment of the Commonwealth’s districts
for all seats of the Pennsylvania General Assembly once every ten years. Pa. Const. art, I, §
17(a). Any reapportionment i)lan must comply with the constitutibnal standard of comﬁéct and

contiguous districts, equal in population, without unnecessary divisions of counties or

| There are two related actions: Smith v. dichele, No. 12-488 (filed Jan. 30, 2012)

(“Smith Action”), and Garcia v. 2011 Legislative Reapportionment Commission, No. 12-556
(filed Feb. 2, 2012) (“Garcia Action”) (collectively, “Related Actions™). Plaintiffs from Garcia
v. 2011 Legislative Reapportionment Commission (“Garcia Plaintiffs”) have filed a Motion for
Temporary Restraining Order and for Convening of a Three-Judge Panel. See Garcia Action,
ECF No. 2. In this Memorandum, we incorporate, and address, the arguments asserted in the
Garcia Plaintiffs’ Motion for Temporary Restraining Order and for Convening of a Three-Judge
Panel. Unless otherwise specified, both Motions for Temporary Restraining Order and
Convening of a Three-Judge Panel will be referred to, collectively, as “Plaintiffs’ Motion.”

On February 6, 2012, prior to the hearing on Plaintiffs’ Motion, Senator Jay Costa and
Representative Frank Dermody (“Intervenors”) filed a Motion to Intervene in the instant action,
pursuant to Federal Rule of Civil Procedure 24. (Int’vrs’ Mot., ECF No. 11.) In addition,
Intervenors submitted a brief in opposition to Plaintiffs Senator Dominic Pileggi, Representative -
Michael Turzai and Louis B. Kupperman’s Motion for Temporary Restraining Order,

Preliminary and Permanent Injunction and for Convening of Three-Judge Panel. (Int’vrs’ Br.,
ECF No. 11.) Intevenors also filed a Motion to Dismiss the Complaint in the instant action,
pursuant to Federal Rule of Civil Procedure 12(b)(6). (Int’vrs’ Dismiss Mot., ECF No. 12.) We
heard argument by Intervenors’ counsel with respect to Plaintiffs’ Motion at the February 6, 2012
hearing. (See Feb. 6 Hr'g Tr. 10.) Intervenors have not filed intervention or dismissal motions in
the-twoRelated-Actions:

The February 6, 2012 hearing transcript reflects that the plaintiff Smith from Smith v.
Aichele has joined in Plaintiffs’ Motion for Temporary Restraining Order, Preliminary and
Permanent Injunction and for Convening of Three-Judge Panel. (See Hr'g Tr. 5, Feb. 6, 2012 (on
file with Court) (“Feb 6 Hr’g Tr.”).) Smith has clarified that he has not joined in that Motion.

2-
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municipalities.” Article II, Section 17(a) requires that a Legislative Reapportionrhent
Commission (“LRC”) be established to develop a reapportionment plan that complies with these
requirements. The LRC is to consist of five members, four of whom shall be the Majority and
Minority Leaders of both the Senate and the House of Representatives, or deputies appointed by
each of them, and a selected chairman. Pa. Const. art, II, § 17(b).

The LRC has ninety days from the date on which it becomes duly certified or from the
date on which the population data for the Commonwealth as determined by the federal decennial
" census become available, whichever is later in time, to file a preliminary reapportionment plan.
Pa. Const, art. IT, § 17(c). The public has a thirty-day period to file exceptions to that preliminary
plan. Jd. If no exceptions are filed within thirty days, or if exceptions are filed and acted upon,
the LRC’s plan becomes final. Id. Once a plan is final, any aggrieved person may file an appeal
from the final plan directly to the Pennsylvania Supreme Court within thirty days. Pa. Const. art.
I, § 17(d). If an appellant establishes that a final plan is contrary to law, the Supreme Court is
directed to issue an order remanding the plan to the LRC and directing the LRC to reapportion
the Commonwealth in a manner not inconsistent with such order. Id. A reapportionment plan
has the force of law only when the Supreme Court has “finally decided” an appeal, or when the

time for filing an appeal has passed with no appeal being taken. Pa. Const. art. IT, § 17(¢). Once

2 Article I, Section 16 of the Pennsylvania Constitution states as follows:

The Commonwealth shall be divided into fifty senatorial and two hundred three
representative districts, which shall be composed of compact and contiguous territory

a&nearl’y-equalrin—popu}at-ion#as—pr»acticablerEach—senatoﬁan-istrict—shaﬂeleet—one
Senator, and each representative district one Representative. Unless absolutely
necessary no county, city, incorporated town, borough, township or ward shall be
divided in forming either a senatorial or representative district.

3-
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a reapportionment plan has the force of law, the districts provided in the plan are to be used in
subsequent elections for the General Assembly until the next reapportionment is required. d.
The Pennsylvania Election Code sets forth certain deadlines. For example, in a
Presidential election year, such as the present year 2012, the primary is to be held on the fourth
Tuesday of April. 25 P.S. § 2753(a). Candidates for all offices to be filled at the ensuing general
election are to be nominated by this primary, and the vofe for bandidates for the office of
President of the United States is to be cast at the primary. Id. In a Presidential election year,
“every registered and enrolled member of a political party shall have the opportunity at the
Spring primary in sﬁch years to vote his preference for one person to be the candidate of his
political party for President.” 25 P.S. § 2862. On or before the thirteenth Tuesday preceding the
primary, the Secretary of the Commonwealth is to (1) provide to the board of each county a list
of the political parties which are to nominate candidates at primaries and (2) send to the county
board a written notice designating all of the offices for which candidates are to be nominated. 25
P.S. §§ 2861, 2865. Not earlier than twelve weeks, nor later than eleven weeks, before the
primary, the county board is to publish in local newspapers a notice setting forth (1) the number
of delegates and alternate delegates to the national convention of each party who are to be elected
in the Commonwealth at large at the ensuing primary, (2) the number of delegates and alternate
delegates who are to be elected at the primary, (3) the names of all public offices for which
nominations are to be made, and (4) the names of all party offices, including that of members of

the National Committee, if any, and Commonwealth Committee, for which candidates are to be

elected at the primary (“Proclamations™). 25 P.S. § 2866. No later than fifty days before the day

of the primary or seventy days before the day of the election, the county board is to commence

A-
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sending military and overseas ballots to remote or isolated locations. 25 P.S. § 3146.5(a). No
later than forty-five days before the day of the primary, the county board is to commence
delivering official absentee ballots or special write-in absentee ballots when official absentee
ballots have not yet been printed. /d. Applications for absentee ballots generally are to be
received in the office of the county board not earlier than fifty days before the primary and not
later than 5:00 p.m. of the first Tuesday prior to the day of the primary. 25 P.S. § 3146.2a. The
Code provides for a number of other deadlines in addition to these.

B. Background Facts

I The Parties in the Instant Action

Plaintiffs Dominic Pileggi, Michael Turzai and Louis B. Kupperman are citizens of, and
registered voters in, the Commonwealth of Pennsylvania. (Compl. 9 4-6, ECF No.v 1.y Pileggi
is a Penmsylvania state Senator, the Majority Leader of the Pennsylvania Senate and a member of
Pennsylvania’s 2011 LRC; Turzai is a Pennsylvania state Representative, the Majority Leader of
the Pennsylvania House of Representatives and a member of Pennsylvania’s 2011 LRC. (Id. at
114-5.)

Defendant Carol Aichele is the Secretary of the Commonwealth of Pennsylvania and
Chief Election Official. (/d. at ] 7-8.) Secretary Aichele’s duties, in her official capacity,
include providing the county boards of elections with written notice of all offices for which
candidates are to be nominated; determining the sufficiency of nominating petitions, certificates

and papers of candidates; certifying to county boards of elections the names of candidates for

primaries and elections; proclaiming election results; and issuing certificates of election to

3 The facts alleged in Plaintiffs’ Complaint have been verified as true and correct.

-5.
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successful candidates. (Id. at g 8.)
2. The 2001 Reapportionment Plan

On November 19, 2001, the existing LRC filed a final reapportionment plan. (Jd. atq
10.) This plan was approved by the Pennsylvania Supreme Court on ‘February 15, 2002 (2001
Plan”). (fd.) The 2001 Plan was based on census data from 2000 and has been in effect since
approved. (/d. at§1L.)

3. The 2011 Reapportionment Plan

In 2010, the federal decennial census was conducted. Plaintiffs allege that the data from
this census reveal that, from 2000 to 2010, a population shift from western Pénnsylvania to
eastern Pennsylvania was a continuing trend from the 2000 census. (/d. at§ 12.)

Pursuant to Article 2, Section 17(a) of the Pennsylvania Constitution, in 2011, the LRC
was assembled for the purpose of reapportioning the Commonwealth of Pennsylvania, based on
the 2010 census data. Holt v. 2011 Legislative Reapportionment Comm ‘n, No. 7 MM 2012 (Pa.
Feb. 3, 2012) (“Pa. Sup. Ct. Op.”) 10. On August 17, 201 1, the LRC declared the 2010 census
data to be in usable form, thereby triggering the ninety-day period for filing a preliminary
reapportionment plan. Id. at 11. The LRC announced a preliminary reapportionment plan on
October 31, 2011, Id. at 12. On December 12, 2011, the LRC adopted its final reapportionment
plan for Pennsylvania (“2011 Plan”). Id*

Following the adoption of the 2011 Plan, twelve separate appeals were filed by

4 The Garcia Plaintiffs allege that, in 2011, a non-partisan coalition of concerned Latino
voters, called LatinoLines, participated directly in this redistricting process. Compl., Garcia
Action (“Garcia Compl.”) § 31, ECF No. 1. The group submitted proposed plans for
Philadelphia, Lehigh and Berks counties to the 2011 LRC. Id. atq 32.

-6-
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Pennsylvania citizens claiming to be aggrieved. Pa. Sup. Ct. Op. 12. The Pennsylvania Supreme
Court held oral argument on these challenges on January 23,2011, Id. at 13. On January 25,
2012, the Pennsylvania Supreme Court, in a 4-3 decision, issued a per curiam order, in which it
held that the final 2011 Plan was “contrary to law.” Order, Pa. Sup. Ct. Op. (“Pa. Sup. Ct.
Order”) 5. The Supreme Court remanded the 2011 Plan to the LRC and directed it to reapportion
the Commonwealth in a manner consistent with its Opinion, which would follow. Id. The Court
ordered that the 2001 Plan “shall remain in effect until a revised final 2011 Legislative
'Reapportionment Plan having the force of law is approved.” Id. at 5-6. The Pennsylvania
Supreme Court has retained jurisdiction until it approves a final constitutional reapportionment
plan, /d. In addition, the Court adjusted several of the 2012 election dates. Id at6. On
February 3, 2012, the Pennsylvania Supreme Court issued an eighty-seven-page majority
opinion. Pa. Sup. Ct. Op. Justices Saylor and Eakin each filed concurring and dissenting
opinions, and Justice Orie Melvin filed a dissenting opinion.

The process has begun for moving the 2012 election forward. The Pennsylvania primary
election is still scheduled to be held on April 24, 2012. (Feb. 6 Hr'g Tr. 14.) The first day to
circulate nomination petitions was J anuary 26, 2012. Pa, Sup. Ct. Order 6. Pursuant to the
Pennsylvania Election Code, January 31, 2012 was the first day for counties to publish
Proclamations in the newspaper. 25 P.S. § 2866, February 7, 2012 is the last day on which
counties may publish Proclamations in the local newspapers. Id. February 14, 2012 is the last

day to circulate and file nomination petitions for the offices of President of the United States,

United States Senator, United States Representative, Attorney General, Auditor General, State

Treasurer and Delegate and Alternate to the National Convention. See 25 P.S. §§ 2868, 2873(d).

-
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February 15, 2012 is the first day for circulating and filing nomination papers for independent
candidates of political bodies or candidates of minor political parties for all offices. 25 P.S. §
2913. The Republican National Convention is scheduled to begin on August 27,2012, See 2012
Republican National Convention, http:/ gopconvention2012.com/. The Democratic National
~Convention is scheduled to begin on September 3, 2012. See 2012 Democratic National

Convention, http://www.demconvention.con/.

C. Procedural History

1. Filing of The Instant Action and Two Related Actions

On January 30, 2012, Samuel H. Smith, in his capacity as Speaker of the Pennsylvania
House of Representatives, filed a lawsuit against Defendant.’ Smith, who is not a member of the
LRC, seeks a declaratory judgment that use of the 2001 Plan in future elections violates the
Equal Protection Clause 6f the Fourteenth Amendment of the United States Constitﬁtion and the
Equal Protection provisions of the Pennsylvania Constitution. Smith Compl. §f 51-62. On
February 3, 2012, Smith filed a Motion to Convene a Three-Judge Panel. Smith Action, ECF No.
. :

On February 2, 2012, Joe Garcia, Fernando Quiles and Dalia Rivera Matias, three

registered Latino voters in the Commonwealth of Pennsylvania, filed a lawsuit against the 2011

5 The Speaker, as presiding officer of the House, is directed to issue a writ of election to

- fill any vacancy which occurs in the House for the remainder of the legislative term, Generally,
the Speaker is required to issue a writ of election within ten days after a vacancy occurs in the
House. 25 P.S. § 2778. However, this rule does not apply during periods associated with the

le gi'slat'rve“reapportiomnentoﬁheﬁmnmonwealth.—lfavacancy'occursﬁom—therthne“a
preliminary reapportionment plan is filed by the LRC until a final reapportionment plan “attains
the force of law,” the presiding officer of the House shall have the authority, notwithstanding any
other provisions of law to the contrary, to delay the issuance of a writ of election until ten days
after the date the final plan attains the force of law.” 25 P.S. § 2778a.
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LRC, and Defendant, in her capacity as Secretary of the Commonwealth of Pennsylvania and as
Chief Election Officer of the Commonwealth of Pennsylvania. The Garcia Plaintiffs allege
violations of the Equal Protection Clause of the F ourteenth Amendment of the United States
Constitution and Section 2 of the Voting Rights Act of 1965 (“VRA?™), as amended, 42 U.S.C. §
1973. Garcia Compl. 9 50-53. They seek a court order that a new legislative redistricting plan
be timely enacted for the 2012 elections in April and November. Id. at§ 2. On February 6,

2012, the Garcia Plaintiffs filed a Motion for Temporary Restraining Order and for Convening of
Three-Judge Panel. Garcia Mot., Garcia Action, ECF No. 2.

On February 3, 2012, Plaintiffs filed the instant action, asserting violations of federal and
state constitutional rights and seeking to prevent Defendant, “acting in her official capacity, from
administering the prirﬁary election in violation of the ‘one person, one vote’ Constitutional
mandate” through the “Court’s immediate intervention and iﬁjunctive relief.” (Compl. Y3, 39- "
49.)

2. Plaintiffs’ Contentions

The underlying contentions in the Smith, Garcia and instant actions are essentially the
same. All Plaintiffs contend that the 2010 census data expose “the current infirmities of the 2001
Plan, as the state legislative districts delineated in that plan can no longer be said to meet the
equal population requirement established by the United States Constitution as well as the
i’ennsylvania Constitution.” (Id. at §{ 12, 20-21.)

Smith asserts that, “{a]ccording to 2010 census statistics, the ‘target population’ — which

is the population that would allow equal apportionment of Pennsylvania residents among its 203

[House] districts — is 62,573 residents per district.” Smith Compl. § 44. These districts
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currently vary widely in population. For example, House District 134 has a poﬁulatiém of 77,873
residenfs under the 2001 Plan, which exceeds the 2010 target population by 15,300, or 24.45
percent. Id. at § 45-46. District 159 has a population of 51,068 under the 2001 Plan, which
falls short of the 2010 target population by 11,505, or 18.39 percent. Id. at§47.

The Garcia Plaintiffs allege that, according to the 2010 census, Pennsylvania’s
population is 12,702,379, and Latinos comprise 719,660, or 5.7 percent, of the Commonwealth’s
total population. Garcia Compl. §24. There are 187,611 Latino residents in Philadelphia, and
Latinos comprise over twelve percent of the city’s population. Id. at§25. The growth rates of
Latinos have outpaced the overall growth rates of both Philadelphia and the Commonwealth of
Pennsylvania, Id. at ] 26. Specifically, the population of Latino residents in Philadelphia has
grown by more than forty-five percent. Id. In Allentown, there are 118,032 total residents, of
which there are 50,517 Latino residents. Latinos comprise 42.8 percent of the Allentown
population. Id. There are 51,263 Latino residents out of the total population of 88,082 residents
in Reading. Latinos comprise 58.2 percent of the population in Reading, Jd. There is currently
only one majority Latino House district, and there are no majority Latino Senate districts. Jd. at
98. The Garcia Plaintiffs claim that Latino political representation has not kept pace with the
rapid Latino population growth that the Commonwealth has experienced over the past decade.
Id. at 129. Thus, both Smith and the Garcia Plaintiffs claim malainpo;tionment. For example,
Senate District 44 is overpopulated by 34,626 persons, for a deviation from the target population,

based upon 2010 census figures, of 13.63 percent. Id, at§ 36. Senate District 38, by contrast, is

underpopulated by 40,058 persons, for a deviation of 15.77 percent. Id. House District 13 is

overpopulated by 15,204 persons, for a deviation of 24.3 percent, and House District 24 is
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underpopulated by 11,569 persons, for a deviation of 18.498 percent. Id. at 37.

Like the other plaintiffs, Plaintiffs in the instant action assert that the population of many
of the current Senate districts in southwestern Pennsylvania, as delineated under the 2001 Plan,
fall short of the target Senate district population by more than ten percent, based upon the 2010
census data. (Id. at 9 24; see also Smith Compl. ]48.) For example, Senate District 38 falls
~ short from the target population by 39,773 persons, or 15.7 percent; Senate District 45 by 33,067
persons, or thirteen percent; Senate District 32 by 28,411 persons, or 11.2 percent; Senate
District 47 by 28,259 persons, or 11.1 percent. (Id. at ] 24.) By contrast, many Senate districts
in the growing eastern and southeastern regions of the Commonwealth have populations, under
the 2001 Plan, which exceed the target population, based upon the 2010 census data, by ten
percent or more. (Id.) For example, Senate District 44 exceeds the target population by 34,625
persons, or 13.6 percent; Senate District 16 by 34,225 persons, or 13.5 percent; Senate District 28
by 30,414 persons, or twelve percent; Senate District 19 by 26,926 persons, or 10.6 percent. (Ia".j
Plaintiffs allege that the current House districts, as delineated under the 2001 Plan, are similarly
out of line with the target population, based on 2010 census figures. (Id. at §§25-29.) Plaintiffs
cite as specific examples Pennsylvania House District 159, which exceeds the target population
by 10.9 percent; House District 28, which exceeds the target population by 7.5 percent; and
House District 157, which exceeds the target population by 7.1 percent. (Id. at §32.) Plaintiffs
also cite as specific examples Pennsylvania Senate District 9, which exceeds the target

population by 9.2 percent; Senate District 40, which exceeds the target pbpulatidn by 0.8 percent;

and Senate District 19, which exceeds the target population by 10.6 percent. (Id. at§31.)

Plaintiffs assert that, in light of these deviations, many Pennsylvania residents will be “severely
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and unconstitutionally under-represented” in the Senate and House. (Id. at §§33-34.) They
argue that, if the 2012 elections are administered under the 2001 Plan, the Equal Protection
Clause of the Fourteenth Amendment of the United States Constitution, and Article I, Sections 1,
5 and 26 and Article II, Section 16 of the Pennsylvania Constitution, will be violated. (Zd. at 9
36-37.)

3. Plaintiffs’ Motion and Intervention

On the afternoon of February 3, 2012, Plaintiffs filed the instant Motion requesting a
.temporary restraining order “by a preliminary and permanent injunction enjoining Defendant
from calling, holding, supervising or certifying any forthcoming elections in the Commonwealth
of Pennsylvania using Pennsylvania’s 2001 Legislative Reapportionment Plan.” (Pls.” Mot. 3,
ECF No. 2.) Also on that afternoon, the Pennsylvania Supreme Court issued its opinion
declaring the 2011 Plan unconstitutional and remaﬁding the Plan to the 2011 LRC. Pa. Sup. Ct.
Op. 80.

On the morning of February 6, 2012, Senator Jay Costa, Minority Leader of the Senate,
and Representative Frank Dermody, Minority Leader of the House, both members of the LRC,
submitted a motion to intervene, pursuant to Federal Rule of Civil Procedure 24, (Int’vrs’ Mot.)
In addition, Intervenors submitted a brief in opposition to Plaintiffs’ motion for a temporary
restraining order and preliminary and permanent injunction. (Int’vrs’ Br.), as well as a motion to
dismiss Plaintiffs’ Complaint, pursuant to Federal Rule of Civil Procedure 12(b)(6) (Int’vrs’

Dismiss Mot.).

A hearing on Plaintiffs’ Motion was held on F ebruary 6,2012. At the hearing, counsel

for Smith, Aichele, the Garcia Plaintiffs, Plaintiffs in this instant action and Intervenors

-12-




Case 2:12-cv-00588-RBS Document 24 Filed 02/08/12 Page 13 of 24

appeared. Counsel presented arguments in support of, or in opposition to, Plaintiffs’ Motion for
Temporary Restraining Order. Counsel for the 2011 LRC did not appear at the February 6, 2012
hearing.

On February 7, 2012, Plaintiffs in the instant action filed a Reply in further support of
th¢ir Motion for Temporary Resttaining Order. (Pls.” Reply, ECF No. 16.) |

To date, the LRC has not approved a revised reapportionment plan based upon the 2010
census data, and the Pennsylvania Supreme Court has not approved a reapportionment plan based
upon 2010 census data. |
II. LEGAL STANDARD

Preliminary injunctive relief is an “extraordinary remedy” and “should be granted only in
limited circumstances.” Kos Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d Cir. 2004). “A
temporary restraining order is a ‘stay put,’ equitable remedy that has its essential purpose the
preservation of the status quo while the merits of the cause are explored through litigation.” J.O.
v. Orange Twp. Bd. of Educ., 287 F.3d 267, 273 (3d Cir. 2002) (citations omitted). The standard
for granting a temporary restraining order under Federal Rule of Civil Procedure 65 is the same
as that for issuing a preliminary injunction. Bieros v. Nicola; 857 F. Supp. 445, 446 (ED Pa.
1994). A plaintiff must demonstrate: (1) a likelihood of success on the mefits; (2) the
probability of irreparable harm if the relief is not granted; (3) that granting injunctive relief will
not result in even greater harm to the other party; and (4) that granting relief will be in the public

interest. Id. (citing Frank’s GMC Truck Ctr., Inc. v. Gen. Motors Corp., 847 F.2d 100, 102 (3d

Cir. 1988)); see also Allegheny Energy, Inc. v. DQE, Inc., 171 F.3d 153, 158 (3d Cir. 1999)

(setting forth the four elements for demonstrating need for preliminary injunction).

-13-




Case 2:12-cv-00588-RBS Document 24 Filed 02/08/12 Page 14 of 24

. DISCUSSION
Plaintiffs in the instant action assert violations of the Equal Protection Clause of the
Fourteenth Amendment of the United States Constitution, and Article I, Sectiéns 1,5 and 26 and
Article II, Section 16 of the Pennsylvania Constitution. The plaintiffs in the Related Actions
allege similar violations. See Smith Compl. 99 51-62 (asserting violation of Equal Protection
Clause of Fourteenth Amendment of United States Constitution and Article I, Sections 1 and 26
(equal protection) and Article I, Section 5 of the Pennsylvania Constitution (free and equal
election)); Garcia Compl. 4 50-53 (asserting violation of Equal Protection Clause of Fourteenth
Amendment of federal Constitution and violation of Section 2 of the VRA, as amended, 42
U.S.C. § 1973). All Plaintiffs request that the Court intervene in Pennsylvania’s redistricting
scheme and declare that the 2001 Plan may not be used for the 2012 primary election, which is
expected to take place on April 24, 2012. Tn light of the February 3, 2012 Pennsylvania Supreme
Court opinion, which directs the 5012 election to move forward based on the 2001 Plan, we have
been asked to enjoin Defendant from moving forward with the April 24, 2012 primary election
process. (Feb. 6 Hr'g Tr. 6.)
A. The Public Interest in an Orderly Election Process and in Voters’
Participation in the 2012.Elecﬁon—-Particularly, the Primary Election in the
Spring of This Presidential Year—Requires Denial of Plaintiffs’ Requested
- Relief
1. In Light of the Imminent Primary Election, and the F act that the Election

Process Has Begun, Use of the 2001 Plan is Permissible Under Reynolds
v. Sims and Its Progeny

Federal courts must act cautiously whein asked to interfere w with state election matters:

“[T]he ‘Constitution leaves with the States [the] primary responsibility for apportionment of their
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federal congressional and state legislative districts.”” Growe v. Emison, 507 U.S. 25, 34 (1993)
(citing U.S. Cons., Art. [, § 2). Reapportionment is primarily for the legislature to consider and
determine; “judicial relief becomes appropriate only when a legislature fails to reappbrtion
according to federal constitutional requisites in a timely fashion after having had an adequate
opportunity to do s0.” Reynolds v. Sims, 377 U.S. 533, 586 (1964). “[R]eapportionment is
primarily the duty and responsibility of the State through its legislature or other body, rather than
of a federal court.” Chapman v. Meier, 420 U.S. 1, 27 (1975); see also Scott v. Germano, 381
U.S. 407, 409 (1965) (noting preference for both state legislature and state court to federal courts
as agents of apportionment).

“Equity demands that a federal court stay its hand when judicial relief does not make
sense.” Mac Govern v. Connolly, 637 F. Supp. 111, 116 (D. Mass, 1986). In Reynolds v. Sims,
the Supreme Court discussed the role of federal courts in state legislative apportionment cases.
Specifically, the Court observed that there are “certain circumstances, such as where an
impending election is imminent and a State’s election machinery is already in progress,” in
which a court may withhold the granting of relief, even if the existing apportionment scheme is
féund to be invalid. 377 U.S. at 585. The Court advised:

In awarding or withholding immediate relief, a court is entitled to and should

consider the proximity of a forthcoming election and the mechanics and complexities

of state election laws, and should act and rely upon general equitable principles.

With respect to the timing of relief, a court can reasonably endeavor to avoid a

disruption of the election process which might result from requiring precipitate

changes that could make unreasonable or embarrassing demands on a State in
adjusting to the requirements of the court’s decree. '

Id.; see also Upham v. Seamon, 456 U.S. 37, 44 (1982) (“It is true that we have authorized

District Courts to order or to permit elections to be held pursuant to apportionment plans that do
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not in all respects measure up to the legal requirements, even constitutional requirements.
Necessity has been the motivating factor in these situations.”) (internal citation omitted). Since
the Reynolds decision, a number of federal courts have withheld the granting of relief, and even
dismissed actions, where an election was imminent and the election process had already begun.
See, e.g., Political Action Conference of Ill. v. Daley, 976 F.2d 335, 338-41 (7th Cir. 1992)
(affirming district court’s dismissal of plaintiffs’ complaints alleging Equal Protection and
Section 2 VRA claims for failure to state a claim); Clark v. Marx, No. 11-2149, 2012 WL 41926,
at *7 (W.D. La. Jan. 9, 2012) (denying preliminary injunction, despite the fact that the short
holdover period may have been sufficient to constitute a violation of the Equal Protection Clause,
because “this [wa]s the type of case in which the Supreme Court [in Reynolds] has guided federal
courts to use restraint and decline to grant the immediate relief requested”); Graves v. City of
Montgomery, Nb.' 11-557, 2011 WL 3503133, at *13-15 (M.D. Ala. Aug. 10, 2011) (dismissing
Equal Protection claim and Section 2 VRA claim where “[t]he impending election falls squarely
within the Reynolds time frame of imminency”); Old Person v. Brown, 182 F. Supp. 2d 1002,
1017, 1020 (D. Mont. 2002) (observing Reynolds’ observation of circumstance where impending
election is imminent and entering judgment in favor of defendants with respect to plaintiffs’
Section 2 VRA claim); Cardona v. Oakland Unified Sch. Dist., 785 F. Supp. 837, 843 (N.D. Cal.
1992) (denying motion fé)r preliminary injunction and dismissing action where “[t]he Oakland
election machinery [wal]s already in gear for the June 2, 1992 primary election”).

The facts of this case fall squarely within the Reynolds framework. Pennsylvania’s

primary election is scheduled to be held on April 24, 2012, which is eleven weeks away. The

election process has already begun. The first day to circulate nomination petitions was Janvary
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26,2012. January 31, 2012 was the first day for counties to publish Proclamations in the local
newspapers. Defendant has already spent in excess of three quarters of a million dollars on the
2012 election process. (Feb. 6 Hr'g Tr. 8.) There are election deadlines that are fast-
approaching. February 7, 2012 is the last day for counties to publish Proclamations in the local
newspapers. February 14,2012 is the last day to circulate and file nomination petitions for the
offices of President of the United States, United States Senator, United States Representative,
Attorney General, Auditor General, State Treasurer and Delegate and Alternate to the National
Conventions. See 25 P.S. §§ 2868, 2873(d). The following day, February 15th, is the first day to
circulate and file nomination papers for independent candidates of political bodies or candidates
of minor political parties for all offices. See 25 P.S. § 2913(b).

Tn Maryland Citizens for a Representative General Assémbl y v. Governor of Maryland,
429 F.2d 606 (4th Cir. 1970), the plaintiffs sought a declaration that the statute apportioning
Maryland’s General Assembly was unconstitutional and an injunction restraining election
officials from conducting the 1970 primary and general elections. Id. at 607. The district court
denied the requested relief and dismissed the action. The Court of Appeals for the Fourth Circuit
affirmed the district court’s decision. Id. Reviewing the Reynolds decision, the Appeals Court
noted the need to consider the consequences of convening a three-judge panel, and of
adjudicating, after presentation of evidence and argument, the constitutionality of an

apportionment plan. Id. at 608-12. Tt considered the possibility that the court would have to

fashion its own reapportionment plan. [d. It then considered the likelihood that the release of a
new reapportionment plan “close upon the eve of the [] deadline for the filing of candidacies”

“would necessarily impose great disruption upon potential candidates, the electorate and the
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elective process.” Id. at 610. The Court determined that this was not a situation where the state
adamantly refused to comply with clear constitutional mandates and court orders. Id. To avoid
great disruption to the election process, the Court determined that the injunction requested by the
plaintiffs was not available. Id. at 610-11.

The analysis in Maryland Citizens applies here. There is no indication that the
Commonwealth has adamantly refused to comply with constitutional mandates and court orders.
To the contrary, the LRC has complied with the law, albeit slowly, and has indicated an intention
to unveil a revised 2011 Plan, in compliance with the Pennsylvania Supreme Court’s Order, by
February 22, 2012. In Maryland Citizens, the complaint seeking an injunction was filed only
thirteen weeks prior to the deadline for candidates to file certificates of candidacy. The primary
election was to be held approximately five months after the date of the filing of the complaint.
See id. at 609 (noting that complaint was filed on April 6, 1970, that certificate filing deadline
was thirteen weeks away from that date, that primary election was to be held on September 15,
1970, and that general election was to be held on November 3, 1970). Here, the primary election
is eleven weeks away. In view of this immediacy, we ar¢ compelled to have the elections
proceed under the 2001 Plan. In short, this is precisely a case “where an impending election is
imminent and a State’s election machinery is already in progress,” such that a court may
withhold from granting relief, even if the existing apportionment scheme is found to be invalid.
Reynolds,377U.S. at 585.

In response to this Court’s inquiry as to the necessity of a temporary restraining order at
this juncture, Plaintiffs in the instant action assert that there are “two unassailable facts that

confirm Plaintiffs’ right to the temporary restraining order that they see (1) use of the 2001
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Plan violates the federal Constitution; and (2) the 2001 Plan’s unconstitutionality will not change
with the passage of time. (Pls.’ Reply 2; Feb. 6 Hr'g Tr. 4.) Plaintiffs point to various
population dev1at10ns in certain districts as evidence of the unconstitutionality of the 2001 Plan.
Their argument, however, completely ignores the Reynolds principle that, “where an nnpendmg
election is imminent and a State’s election machinery is already in progress,” a court may
withhold granting relief, even if the existing apportionment scheme is found to be invalid.
Reynolds, 377 U.S. at 585; see also Graves, 2011 WL 3503133, at *3, 15 (dismissing Equal
Protection claim and Section 2 VRA claim even where three of the existing nine city council
districts were overpopulated by 15.7 percent, 38.7 percent and 21.7 percent, respectively, and
other districts were underpopulated); Cardona, 785 F. Supp. at 843 & n.11 (denying motion for
preliminary injunction and dismissing action even where the maximum deviation was 17.8
percent).
2. Granting a Temporary Restr aining Order Will Not Provide Clarity to the
2012 Elections Process and Will Effectively Disenfranchise Voters and
Undermine the Public Interest

During the February 6, 2012 hearing on Plaintiffs’ Motion, Defendant requested “clarity,
speed, and certainty” from the Court with respect to instructions on how to proceed with the 2012
primary election. (F eb. 6 Hr’g Tr. 9.) Unfortunately, at this late date, granting a temporary
restraining order will not provide clarity, speed or certainty. In fact, it will accomplish just the
~ opposite. Granting a temporary restraining order at this stage will delay the primary election and
potentially disenfranchise Pennsylvania voters.

The Pennsylvania Supreme Court ruled in its eighty-seven-page majority opinion that the

011 Plan is unconstitutional and directed the LRC to reapportion the Commonwealth in a
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manner consistent with that Court’s Opinion. As a precaution, the Court directed that the 2001
Plan remain in effect until a revised final 2011 Plan has been approved and has the force of law.
While the LRC has stated its intention to deliver a preliminary 2011 Plan later this month, it is,
of course, entirely possible that the Plan will not be ready by that date. And even if the
preliminary Plan is completed later this month, in light of the exceptions, corrections and appeals
processes, the date of final approval of the revised 2011 Plan will ruﬁ up against the April 24th
primary election date.S In the meantime, what is the Secretary of the Commonwealth to do.

To enjoin the 2012 election from proceeding under the 2001 Plan would leave the |
Pennsylvania primary in a state of unacceptable uncertainty. Perhaps this is why the Supreme
Court directed that the 2001 Plan be used. In Mac Govern . Connolly, the District Court denied
injunctive relief and dismissed the complaint based upon failure to state a claim because equity
demanded that the “federal court stay its hand whefre] judicial relief ma[de] no sense.” 637 F.
Supp. at 116. The district court justified its determination by noting that an injunction would not
“obviate the Commonwealth’s obligation, under its own constitution, to reapportion based on
[the most recent] census. Court intervention at this point, then, would not only cause the
dislocation that accompanies any reapportionment, it might well cause it twice.” Id. The
principle in Mac Govern v. Connolly that federal courts should stay their hand where judicial
intervention does nothing to clarify, at best, and could cause further confusion and disorder, at

worst, applies here. See also Donatelli v. Mitchell, 2 F.3d 508, 518 (3d Cir. 1993) (affirming

6 If the LRC took just two days to release its revised plan on or until February 24, 2012,
individuals have 30 days to correct that plan or until March 25, 2012, Assuming that the plan
becomes final on that day, the appeals process ends on April 24, 2012, primary election day.
This does not even allow for Supreme Court action on any appeals.
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grant of summary judgment in favor of Secretary of the Commonwealth of Pennsylvania because
it was not the court’s place to determine whether the commission’s decisions with respect to the
challenged senatorial reapportionment plan were good decisions). With election deadlines
quickly approaching, and no existing alternative reapportionment plan, Defendant needs certainty
as to how to proceed. There is no reasonable alternative at this point but to allow the elections to
proceed under the 2001 Plan.

To complicate matters further, 2012 is a Presidential election year, In Pennsylvania,
during the year of a Presidential nomination, the primary is to be held on the fourth Tuesday of
April, 25P.S. § 2753. The Pennsylvania Code states that, “[i]n the years when candidates for
the office of President of the United States are to be nominated, every registered and enrolled
member of a political party shall have the opportunity at the [s]pring primary in such years to
vote his preference for one person to be the candidate of his political party for President.” 25
P.S. § 2862.

If a revised plan is completed by February 22nd, in light of the exceptions, corrections
and the appeals processes, the date for final determination as to the legality of that Plan will run
up against the April 24th primary election date.” Clearly, the primary would have to be
postponed so that the Secretary of the Commonwealth and other election officials could fulfill
their statutory obligations. Since the Republican National Convention is scheduled to begin on

August 27, 2012 and the Democratic National Convention is scheduled to begin on September 3,

T Indeed; the Penn‘sylvania“Supreme‘(‘}ourt"dire’oﬂy'addressed‘thiS‘time‘lag'inits-majority
opinion: “We note that once the LRC approves a new preliminary plan, the Constitution affords
persons aggrieved by the new plan a right to object, before the plan is finally approved by the
LRC, and to a subsequent right to appeal to this Court. Should such appeals be filed, we will
decide them with alacrity, as we have decided the ones now before us.” Pa. Sup. Ct. Op. 87 n.40.
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2012, it is imperative that the primary election occur on or as close to April 24,2012 as possible.

In sum, the Pennsylvania Supreme Court has directed that, in lieu of a constitutional
revised reapportionment plan, the 2012 election should proceed using the 2001 Plan. At this
time, there has been no action taken to change the date of the primary. We can only speculate as
to whether or when there will be a constitutionally approved reapportionment plan based upon
the 2010 census. Because there is presently no alternative plan, if wé issue a temporary
restraining order and request a fchree~judge panel, the primary election certainly will not occur as
required by statute, Depending on what happens with the LRC, Pennsylvania voters could be
disenfranchised. See Diaz v. Silver, 932 F. Supp. 462, 468-69 (E.D.N.Y. 1996) (listing cases
holding that, because there does not appear to be any alternative redistricting plan readily
available, the harm to the public in delaying either the primary or the general election, or even
changing the rules as they now stand, substantially outweighs the likely benefit to the plaintiffs of
granting a preliminary injunction). A delayed election this year could deprive Pennsylvania
voters of their right to choose delegates to the National Conventions and their candidate for the
Presidency of the United States. Cf. Graves, 2011 WL 3503133, at *14 (noting deprivation of
voters’ right to replace public officials whose texﬁs are soon to expire).”

No party or intervenor in this action, or party in a Related Action, denies that voters are
entitled to a periodic reapportionment process. We understand Plaintiffs’ concerns about the use

of the 2001 Plan for the 2012 election. However, when the Pennsylvania Supreme Court

8 Defendant’s counsel notes that, regardless of the Court’s decision, “[tJhere will be an
election” although it may not occur until July or August. (Feb. 6 Hr'g Tr.37.) He observes that
“[t]here are states in this country that don’t vote until September in their primary.” (/d.)
However, because this is a Presidential year, voters are entitled to vote in spring of this year.
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determined tﬁat the LRC’s final 2011 Plan was unconstitutional and remanded the matter so that
the LRC could prepare a revised constitutional 2011 Plan, a situation that was fraught with
uncertainty and was potentially disastrous was created. The Supreme Court attempted to
stabilize the situation when it directed that the 2001 Plan be used. Under these unique
circumstances, we are compelled to conclude that the election should proceed under the only-
existing plan, the 2001 Plan. The granting of a temporary restraining order at this Jjuncture would
make no sense. Clearly, it would not be in the public interest. Accordingly, we will deny
Plaintiffs’ Motion.
B. Plaintiffs’ Request for Three-Judge Panel Will Be Denied
Pursuant to 28 U.S.C. § 2284(b)(3), a single judge “shall not appoint a master, or order a
reference, or hear and determine any application for a preliminary or permanent injunction or
-motion to vacate such an injunction, orrenter ju‘d gment on the merits.” This limitation on a single
district judge’s authority to hear and determine a preliminary or permanent injunction application
is triggered only in proceedings in which the convening of a three-judge district court is required.
Page v. Bartels, 248 F.3d 175, 186 (3d Cir. 2001). Pursuant to 28 U.S.C. § 2284(a), “[a] district
court of three judges shall be convened . . . when an action is filed challenging the
constitutionality of the apportionment of congressional districts or the apportionment of any
statewide legislative body.”
In view of the imminent primary election and the fact that the election process has already

begun, use of the 2001 Plan is permissible under Reynolds and its progeny. The injunctive relief

that Plaintiffs request—intervention by this Court to stop Defendant from moving forward with

the April 24, 2012 primary election process—is not a reasonable option. Plaintiffs, therefore, are
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not entitled to a three-judge panel. See California Water Serv. Co. v. City of Redding, 304 U S.
252,255 (1938) (noting that a federal question “may be plainly unsubstantial” “because its
unsoundness so clearly results from the previous decisions of this court as to foreclose the subject
and leave no room for the inference that the questions sought to be raised can be the subject of
controversy” and that “when it becomes apparent that the plaintiff has no case for three judges,
though they may have been properly convened, their action is no longer prescribed”) (citing
Oklahoma Gas & Elec. Co. v, Oklahoma Paéking Co., 292 U.S. 386, 391 (1934)); Maryland
Citizens, 429 F.2d at 611 (“If it appears to the single district judge, therefore, that the complaint
does not state a substantial claim for injunctive relief, he need not request the convening of a
three-judge court.”).
IV.  CONCLUSION

For all of these reasons, Plaintiffs’ Motions are denied.

An appropriate Order follows.
BY THE COURT:

R.BARCLAY SURRICK, J.
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