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INTRODUCTION

In late January 2024, Louisiana imposed a brutal racial gerrymander, SBS, on
Respondents and millions of other voters. Solely to concoct a second Black-majority
district, the State dug up from the graveyard a particularly repugnant “slash” district
that federal courts had buried back in the 1990s as an obvious racial gerrymander.
See, e.g., Hays v. Louisiana, 936 F. Supp. 360, 377 (W.D. La. 1996). Called “District
6,” the jagged, narrow, 250-mile scar nearly slices the district of House Speaker
Mike Johnson in half. Holding most of the land and 82% of the Black population
from the offensive Hays district, this demographic barbell links Black-majority
precincts in Baton Rouge and Shreveport, almost to the Texas border. In the narrow
intervening space, it weaves with surgical efficiency to encircle pockets of Black
voters and exclude whites and other races. Cf. id. (“The District thinly links minority
neighborhoods of several municipalities from Shreveport in the northwest to Baton
Rouge in the southeast (with intermittent stops along the way at Alexandria,
Lafayette, and other municipalities), thereby artificially fusing numerous and diverse
cultures, each with its unique identity, history, economy, religious preference, and
other such interests.”).

All of this work to link far-flung pockets of Black voting-age population
(“BVAP”) still yielded a district consisting of only 54% BVAP, which the record

below will show doesn’t actually perform as a Voting Rights Act-required district.



The map fails under Gingles, even had the State made an honest effort to undertake
such analysis—which it did not. Direct evidence from the legislative record confirms
what the naked eye and statistical analysis proves: the overwhelming factor driving
District 6 was race. It was to bring BVAP over 50% and award the long-elusive
second Black-majority district (out of six total districts) to a statewide Black
population that is under 1/3 of the total.

“All good, right?” the State now flippantly asks. State App. at 3. It knew the
answer in January 2024, and it certainly knows after a three-day trial that scrutinized
the full record. It’s not “all good.” SB8 is morally repugnant. It’s not a close call.

Respondents bring good news to this Court, however. The three-judge District
Court has already found the core facts after a three-day trial on an exhaustive record.
After taking additional remedial facts and map proposals in four days, the District
Court is poised to end this years-long saga in no later than 21 days—over five months
before the primary. With this, the sole court with jurisdiction under 28 U.S.C. § 2284
will have (i) remedied Respondents’ Equal Protection injury, and (i1) considered
(and, based on the dispersed nature of the Black population outside of New Orleans,
rejected) any claim that the VRA requires a crazily-configured second Black-
majority district. A single court will have finally considered both the Equal
Protection Clause and VRA, entered a remedy, and resolved congressional

districting for the remaining cycles in which Louisiana has six seats. And despite the



State’s oddly shrill and last-minute warnings of chaos, this leaves ample time before
November’s primary.

STATEMENT OF THE CASE

Since the 2020 Census, the State of Louisiana has repeatedly tried and failed
to enact a congressional redistricting map. Its first attempt was HB1. App. 263, App.
270. That map was the subject of a Voting Rights Act challenge in the Middle District
Court of Louisiana. Robinson v. Ardoin, 605 F. Supp. 3d 759, 785 (M.D. La. 2022),
vacated by, 86 F.4th 574 (5th Cir. 2023). The case was never adjudicated to a final
judgment and never made it past preliminary findings. Instead, before the case could
go to trial, the State took matters into its own hands by affirmatively repealing HB1
and enacting SB8 during a rapid-fire, expedited special session beginning January
15, 2024. App. 294, App. 767. The Governor signed SBS8 into law on January 22,
2024. App. 294.

From beginning to end the State’s purpose in enacting SB8 was clear: create
two majority-Black districts where race predominates at the expense of all other
criteria, not to comply with the Voting Rights Act, but to avoid the specific litigation
in the Middle District of Louisiana.! The State did this by creating a second majority-

Black district that stretched in a narrow slash mark 250 miles along the I-49 corridor

! Shortly after the repeal of HB1, the Middle District Court of Louisiana recognized

that the State’s independent repeal of HB1 rendered the case before it moot. App.
1621.



from the high Black population in Southeastern Baton Rouge to the next highest
Black population in Northwestern Shreveport, carefully carving in pockets of Black
voters and excluding other voters along the way. App. 1094-1096; App. 1458, 1462.
This slash district is akin to the unconstitutional slash districts seen by this Court
three decades ago in the seminal case Shaw v. Reno, 509 U.S. 630 (1993), and in
Louisiana’s own prior attempt to create two majority-Black districts in United States
v. Hays, 515 U.S. 737 (1995).

Mere days after SB8 was enacted, a group of twelve Louisiana voters from
across the State (“Plaintiffs” or “Respondents”) filed the present lawsuit, Callais v.
Landry, seeking declaratory and injunctive relief against SB8 as a violation of their
rights under the Fourteenth Amendment of the U.S. Constitution. App. 1.
Respondents requested a three-judge panel pursuant to 28 U.S.C. § 2284. App. 1.
On February 2, 2024, the Chief Judge of the Fifth Circuit Court of Appeals issued
an Order Constituting the Three-Judge Court pursuant to 28 U.S.C. § 2284. App. 33.
On February 17, 2024, Respondents filed a Motion for Preliminary Injunction. App.
34.

Meanwhile the Robinson plaintiffs who had brought a VRA challenge to the
now-repealed HB1 before a single judge in the Middle District of Louisiana moved
to intervene in this Fourteenth Amendment challenge to SB8 pending before the

three-judge court in the Western District of Louisiana. App. 79, App. 83. They



simultaneously moved to transfer the case to the Middle District. App. 79, App. 83.
Upon realizing the futility of the Motion to Transfer the case to the single-judge court
that had no jurisdiction, the Robinson Applicants withdrew their Motion to Transfer.
App. 140. The Middle District later agreed when it dismissed the Robinson case as
moot and recognized that it lacked statutory authority under 28 U.S.C. § 2284 to
hear the Fourteenth Amendment claim proceeding before the three-judge court in
the Western District of Louisiana. App. 1621. The Western District only allowed
Robinson Applicants to permissively intervene as defendants. App. 1435.

The Western District proceeded with expedition and scheduled a three-day
trial to be held from April 8 to April 10, 2024. App. 1436. Nonetheless, at 7:30 p.m.
on Saturday, April 6, 2024, as counsel and witnesses had begun travel for trial on
Monday, April 8, 2024, the Robinson Applicants tried to cause undue delay and filed
a Motion for Continuance or, in the Alternative, to Deconsolidate Preliminary
Injunction Hearing from the Merits Trial. App. 242, App. 247. The District Court
recognized this strategy as entirely inappropriate on the eve of trial and a threat to
the expedited schedule requested by both Respondents and the State “to ensure that
there was certainty in the election map” in advance of the November 2024 election
and to protect the “substantial public interest of the citizens of Louisiana.” App. 798

At trial, the parties, including Respondents, the Secretary of State, the State,

and Robinson Applicants, collectively introduced thirteen (13) witnesses and one



hundred ten (110) exhibits. App. 1436. The District Court carefully examined all the
evidence before it, including the entire legislative record. App. 1430. On April 30,
2024, in a 60-page opinion analyzing the law and comprehensive record, the District
Court ultimately concluded that SB8 was an unconstitutional racial gerrymander and
prohibited the State “from using SB8’s map of congressional districts for any
election.” App. 1436. But the District Court recognized that its task was not complete
and trial was not over. It ordered all parties to appear at a status conference on May
6, 2024 to “discuss the remedial stage of this trial,” App. 1478-1479. The day after
that conference, the District Court entered an “expedited schedule for the remedial
phase of the case,” which is currently underway. App. 1588. Under the District
Court’s expedited timeline, all party briefing, presentation of evidence, and
argument will end by May 30, 2024, and the District Court will issue a remedial map
by June 4, 2024, unless the Louisiana Legislature exercises its prerogative to enact
a new map in the interim. App. 1590-1591. The parties are currently hard at work in
proposing remedial maps, drafting briefs, and compiling supporting evidence in
advance of the District Court’s deadline for all proposed remedial maps on May 17,

2024. App. 1590-1591.



ARGUMENT

I. Legal Standard

This Court, like every other federal court, is “guided” by the same
“sound . . . principles” regarding stays pending appeal. Nken v. Holder, 556 U.S.
418, 434 (2009) (internal quotation marks omitted); see also Trump v. Int’l Refugee
Assistance Proj., 582 U.S. 571, 580 (2017) (per curiam); id. at 584 (Thomas, J.,
concurring in part and dissenting in part). The grant of a stay pending appeal is
“extraordinary relief,” and the party requesting a stay bears a “heavy burden.”
Winson—Salem/Forsyth Cnty. Bd. Of Educ. v. Scott, 404 U.S. 1221, 1231 (1971)
(Burger, Circuit Justice).

In determining whether to grant a stay pending appeal, the Court considers
four factors: “(1) whether the stay applicant has made a strong showing that he is
likely to succeed on the merits; (2) whether the applicant will be irreparably injured
absent a stay; (3) whether issuance of the stay will substantially injure the other
parties interested in the proceeding; and (4) where the public interest lies.” Nken,
556 U.S. at 434.

The first two factors of the test outlined above “are the most critical.” Id. A
party seeking a stay pending appeal “will have greater difficulty demonstrating a
likelihood of success on the merits” than one seeking a preliminary injunction

because there is “a reduced probability of error” in a decision based upon complete



factual findings and legal research. Mich. Coal. of Radioactive Material Users, Inc.
v. Greipentrog, 945 F.2d 150, 153 (6th Cir. 1991).

The moving party, moreover, is required to show something more than “a
mere possibility” of success on the merits; more than speculation and the hope of
success is required. Nken, 556 U.S. at 434 (internal quotations omitted).

Moreover, this Court retains discretion to deny a stay even if an applicant
meets this high burden:

A stay is not a matter of right, even if irreparable injury might otherwise

result.” Virginian R. Co., 272 U. S., at 672. It is instead “an exercise of

judicial discretion,” and “[t]he propriety of its issue is dependent upon

the circumstances of the particular case.” Id., at 672—673. . . . The party

requesting a stay bears the burden of showing that the circumstances
justify an exercise of that discretion.

Nken, 556 U.S. at 434 (citation omitted). This rule persists “even if irreparable injury
might otherwise result.” Virginian Ry. Co. v. United States, 272 U.S. 658, 672 (1926).
A district court’s “decree creates a strong presumption of its own correctness,” which
counsels against a stay. Id. at 673. On direct appeals from three-judge courts, this
Court “weigh[s] heavily the fact that the lower court refused to stay its order pending
appeal, indicating that it was not sufficiently persuaded of the existence of
potentially irreparable harm as a result of enforcement of its judgment in the
interim.” Graves v. Barnes, 405 U.S. 1201, 1203-04 (1972) (Powell, J., in

chambers).



But the Court need not even reach the question of whether to exercise such
discretion because Applicants have not satisfied their heavy burden to meet the Nken
factors to warrant this extraordinary relief. They cannot show that they are likely to
prevail on the merits, and their application should be denied for this reason alone.
Additionally, the certain injury that the panel found Respondents and the public will
suffer if the preliminary injunction is stayed far outweighs any administrative
hardship involved in holding the November 2024 election, over five months away,
under a new, constitutional districting plan.

II.  This Court should deny the Robinson Applicants’ Application for a
Stay, as they are permissive intervenors and cannot appeal the Order.

As a preliminary matter, Robinson Applicants, while allowed to permissively
intervene, did not have Article III standing in the action below and, likewise, lack
standing to appeal or seek a stay of the District Court’s order. Va. House of Delegates
v. Bethune-Hill, 139 S. Ct. 1945, 1951 (2019); Hollingsworth v. Perry, 570 U.S. 693,
705 (2013).

In light of the “overriding and time-honored concern about keeping the
Judiciary’s power within its proper constitutional sphere, we must put aside the
natural urge to proceed directly to the merits of [an] important dispute and to ‘settle’
it for the sake of convenience and efficiency.” Raines v. Byrd, 521 U.S. 811, 820

(1997) (footnote omitted).



Most standing cases consider whether a plaintiff has satisfied the requirement
when filing suit, but Article III demands that an “actual controversy” persist
throughout all stages of litigation. Already, LLC v. Nike, Inc., 133 S.Ct. 721, 726
(2013) (internal quotation marks omitted). That means that standing “must be met
by persons seeking appellate review, just as it must be met by persons appearing in
courts of first instance.” Arizonans for Official English v. Arizona, 520 U.S. 43, 64
(1997). In the case of intervening parties, an “intervenor cannot step into the shoes
of the original party . . . unless the intervenor independently fulfills the requirements
of Article III.” Wittman v. Personhuballah, 136 S. Ct. 1732, 1736 (2016) (internal
quotations omitted). This Court “cannot decide the merits of this case unless the
[party] challenging the District Court’s racial-gerrymandering decision have
standing.” 1d.

This Court must therefore decide whether the Robinson Applicants have
standing to appeal the District Court’s order before considering their Application for
a Stay. This Court has made clear that it is the burden of the party invoking federal
jurisdiction to establish that he has standing. Wittman, 136 S. Ct. at 1737. In the face
of this burden, the Robinson Applicants have made no mention of their standing to
appeal this case much less put forth evidence to establish standing. Notably, the
Robinson Applicants were on notice that Respondents were going to challenge their

standing to appeal because Respondents included this very argument in their

10



Response in Opposition to Robinson Intervenors’ Motion to Stay Pending Appeal.
App. 1576. Applicants’ neglect to address this threshold issue should tell this Court
all it needs to know.

To have standing, a litigant must seek relief for an injury that affects him in a
“personal and individual way.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 n.1
(1992). He must possess a “direct stake in the outcome” of the case. Arizonans for
Official English, 520 U.S. at 64 (internal quotation marks omitted). Here, however,
the Robinson Applicants have no “direct stake” in the outcome of their appeal. Their
only interest in having the District Court order reversed is to vindicate their
preference of a generally applicable Louisiana law (SBS).

Hollingsworth 1s dispositive. There, two couples challenged California’s
Proposition 8, which prohibited same-sex couples from marrying. /d. at 702. They
sued state officials responsible for enforcing the law, but “[t]hose officials refused
to defend the law.” Id. And so “[t]he District Court allowed petitioners—the official
proponents of the initiative—to intervene to defend it.” /d. (citation omitted).
Following trial, the district court declared Proposition 8 unconstitutional and
enjoined its enforcement. /d. at 706. After the district court’s judgment, intervenors
sought to continue their defense via an appeal. /d. But this Court dismissed the
intervenors’ appeal, holding that they lacked standing to challenge the injunction

enjoining state officials from enforcing Proposition 8. /d. at 715.

11



As this Court explained, “standing must be met by persons seeking appellate
review, just as it must be met by persons appearing in courts of first instance.” /d. at
705 (internal quotation marks omitted). The district court’s order only “enjoined the
state officials named as defendants from enforcing” Proposition 8, but did “not
order[]” intervenors “to do or refrain from doing anything.” Id. Thus, intervenors
“had no direct stake in the outcome of their appeal.” Id. at 705-06 (internal quotation
marks omitted). The Court likewise rejected intervenors’ effort to claim standing on
behalf of California, explaining that initiative sponsors had no authority under state
law to represent the state in court, and had “participated in this litigation solely as
private parties.” Id. at 710 (distinguishing Karcher v. May, 484 U.S. 72 (1987)).

This Court reached a similar result in Bethune-Hill v. Virginia House of
Delegates, holding that the Virginia House of Delegates, which had previously
intervened and defended legislative redistricting, lacked standing to appeal after
Virginia’s Attorney General declined to do so. 139 S. Ct. at 1951. The Court reasoned
that the House had “no standing to appeal the invalidation of the redistricting plan
separately from the State of which it is a part.” Id. at 1950.

What was true for the initiative sponsors in Hollingsworth and the Virginia
House of Delegates in Bethune-Hill is even more true for the intervenors in this case.
They “have no role—special or otherwise—in the enforcement of [SB8]. They

therefore have no ‘personal stake’ in defending its enforcement that is

12



distinguishable from the general interest of every citizen of” Louisiana.
Hollingsworth, 570 U.S. at 707 (quoting Lujan, 504 U.S. at 560-61) (citation
omitted). Robinson Applicants’ participation in the Robinson litigation and
testimony before the Louisiana Legislature does not give them the right to enforce
the law nor does it give them a particularized grievance. Id. at 706-07; id. at 707
(“No matter how deeply committed petitioners may be to upholding [the state law]
or how ‘zealous [their] advocacy,’ post, at 2669 (Kennedy, J., dissenting), that is not
a ‘particularized’ interest sufficient to create a case or controversy under Article
II1.”). Most obviously, the District Court’s Order only enjoined the State of
Louisiana, prohibiting it “from using SB8’s map of congressional districts for any
election.” App. 1478. The Order did not, of course, direct the Robinson Applicants
to do anything. Accordingly, this Court lacks jurisdiction to decide the Robinson
Applicants’ Motion to Stay Pending Appeal.

III. Applicants have not made a strong showing of likely success on the
merits.

A. The District Court was correct—and did not clearly err—in finding
overwhelming evidence that race predominated in the Legislature’s
drawing of SBS.

While this Court retains full power to correct a court’s errors of law, “a court’s
findings of fact—most notably, as to whether racial considerations predominated in
drawing district lines—are subject to review only for clear error.” Cooper v. Harris,

581 U.S. 285, 293 (2017) (emphasis added). Under that standard, this Court “may

13



not reverse just because [it] ‘would have decided the [matter] differently.” Id. (citing
Anderson v. Bessemer City, 470 U.S. 564, 573 (1985)). “A finding that is ‘plausible’
in light of the full record—even if another is equally or more so—must govern.” /d.
Thus, as long as the District Court’s finding that race predominated in the
Legislature’s drawing of SBS is plausible, this Court may not reverse that finding.
Here, the evidence overwhelmingly meets this low burden. The direct and
circumstantial evidence all indicates that “‘[r]ace was the criterion that, in the State's
view, could not be compromised,” and race-neutral considerations ‘came into play
only after the race-based decision had been made.’” Bethune-Hill v. Va. State Bd. of
Elecs., 580 U.S. 178, 189 (2017) (quoting Shaw v. Hunt, 517 U.S. 899, 907 (1996)
(Shaw II)). Applicants concede as much.

During the three-day trial, the District Court heard copious testimony from
legislators, experts, and lay witnesses regarding SBS8. Collectively, the parties
introduced thirteen (13) witnesses and one hundred ten (110) exhibits. Respondents
and the State played for the District Court official audio and video recordings of the
legislative hearings leading up to the enactment of SB8, and the District Court
reviewed the entire legislative record. App. 1430. This direct evidence speaks for
itself:

e Representative Lyons, Chairman of the House and Governmental Affairs

Committee: “[T]he mission we have here is that we have to create two
majority-Black districts.” App. 753;

14



e Senator Womack: “... we all know why we’re here. We were ordered to — to
draw a new Black district, and that’s what I’ve done.” App. 756;

e Representative Amedee: “Is this bill intended to create another black district?”
SBS8 Sponsor Representative Beaullieu: “Yes, ma’am, and to comply with the
judge’s order.” App. 760;

e Representative Carlson: “[T]he overarching argument that I’ve heard from
nearly everyone over the last four days has been race first ... race seems to
be, at least based on the conversations, the driving force....” JE31, 97:17-19,
21-24.

e SBS author and sponsor, Senator Womack: “[W]e had to draw two majority
minority districts.” App. 744; App. 1430;

e Senator Womack, also explicitly admitted that creating two majority-Black
districts was ‘“the reason why District 2 is drawn around the Orleans Parish
and why District 6 includes the Black population of East Baton Rouge Parish
and travels up the [-49 corridor to include Black population in Shreveport.”
App. 750;

e Senator Womack: “[W]e all know why we’re here. We were ordered to draw
a new black district, and that’s what I’ve done.” App. 417; App. 1430;

e Senator Morris: “It looks to me we primarily considered race.” App. 467; App.
1431.

Plain and simple, race as the first criterion the Legislature considered, and it
was the criterion that could not be compromised. Bethune-Hill, 580 U.S. at 189.

The District Court also heard live testimony from four Louisiana legislators.
Senator Alan Seabaugh testified that the “only reason” the Legislature drew a new
districting map is because “Judge Dick [said] that she—if we didn’t draw the second
majority minority district, she was going to.” App. 937-938. When asked if having a
second majority-Black district was the one thing that could not be compromised in
the plans being considered, Senator Seabaugh testified “that’s why we were there.”

Id. at App. 840.

15



Likewise, Senator Thomas Pressly testified that during the Special Session,
“the racial component in making sure that we had two performing African American
districts was the fundamental tenet that we were looking at. Everything else was
secondary to that discussion.” App. 859. Both Senators Seabaugh and Pressly
testified that they believed HB1, the map the Louisiana Legislature enacted in 2022
should be retained. App. 842; App. 867.

The District Court also heard from Representative Mandie Landry and
Senator Royce Duplessis who indicated they understood the reason for the Special
Session was to put an end to the litigation and adopt a map that was compliant with
the Middle District’s order. App. 1309; App. 1158. Notably, even Applicants’
witness, Senator Duplessis, testified that he was very proud of the passage of SB8
because:

It was always very clear that a map with two majority black districts

was the right thing. It wasn’t the only thing, but it was a major
component to why were sent there to redraw a map.

App. 1320 (emphasis added).

The District Court also acknowledged that the record includes evidence that
race-neutral considerations factored into the Legislature’s decisions, such as the
protection of incumbent representatives. App. 1462; see App. 697; App. 861, App.

869; Id. at App. 850-851.
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The District Court also heard the testimony of four expert witnesses regarding
circumstantial evidence of racial predominance—two from Respondents and two
from the Robinson Applicants. Importantly, the Robinson Applicants’ experts did not
purport to put on their own evidence, instead solely rebutting Respondents’ experts.

First, Dr. Stephen Voss, an expert in racial gerrymandering, compactness, and
simulations, testified that District 6 was drawn specifically to contain heavily Black-
populated portions of cities and exclude more white-populated areas in the
neighboring districts. App. 886; App. 721; App. 722. Dr. Voss began his testimony
by comparing the districts created by SB8 to past enacted congressional maps in
Louisiana and other proposals that the Legislature considered during the Special
Session. App. 887-888. Dr. Voss also testified that, compared to other maps proposed
during the Special Session and other past congressional maps, SB8 split more
parishes, and that those splits affected more voters than other real-life maps. App.
897.

Regarding compactness, Dr. Voss testified that SB8 did not produce compact
maps when judged in comparison to other real-life congressional maps of Louisiana,
and SB8’s majority-black districts were especially non-compact compared to other
plans that also included two majority-minority districts. App. 896, 897. Notably, Dr.

Voss testified that neither the goal of protecting Representative Letlow’s district, nor
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the alleged goal of targeting Representative Graves, would have been difficult to
accomplish while still retaining compact districts. App. 900.

Dr. Voss also compared simulated congressional maps to SB8 in order to
analyze the decision the Legislature made during the redistricting process and
testified that none of those simulations produced a map with two Democratic
districts. App. 928. On that basis, Dr. Voss testified that the non-compact features of
SBS8 are predominantly explained by racial considerations. App. 929.

The Robinson Applicants put on Dr. Cory McCartan to rebut Dr. Voss’s
testimony. Dr. McCartan primarily criticized Dr. Voss’s use of simulations, but in the
end, the District Court found:

Though Dr. McCartan provided some insight into the uses of

simulations in detecting the presence of racial gerrymandering, his

testimony indicated that his own team had performed simulations under
conditions not unlike Dr. Voss’s, and with conclusions that supported

Dr. Voss. Dr. McCartan’s other criticisms of Dr. Voss were either not
well-founded or rebutted.

App. 1447.

Michael Hefner also testified for Respondents as an expert demographer. App.
1060; App. 1061. Mr. Hefner testified that the Black population in Louisiana is
highly dispersed across the state and is concentrated in specific urban areas,
including New Orleans, Baton Rouge, Alexandria, Lafayette, and Shreveport. App.
1071; App. 1073-1075; App. 1129-1130. Using a heat map he created based on data
representing the BVAP across the state, Mr. Hefner testified that it is impossible to
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draw a second majority-minority congressional district without violating traditional
redistricting criteria. App. 1072-1073.

Specifically, Mr. Hefner echoed the testimony of Dr. Voss, stating that SB8’s
compactness scores are so low that it is almost not compact at all. App. 1092-1093.
Mr. Hefner also testified that District 6 is not reasonably compact, App. 1094; its
shape is awkward and bizarre, Id. at App. 1094-1095; it is extremely narrow at
points, /d. at App. 1095-1096; its contiguity is tenuous, /d. at App. 1083; and it splits
many parishes and municipalities, including four of the largest parishes in the State
(Caddo, Rapides, Lafayette, and East Baton Rouge), each of which are communities
of interest. /d. at App. 1085. Considering these elements of SB8, Mr. Hefner testified
that race predominated in the drafting of SBS. App. 1061; App. 1062.

The District Court, after considering copious factual evidence, found that the
Legislature predominately relied upon race in drawing SB8. App. 1460. The District
Court also found that though political factors may have also been at play in the
Legislature’s decisions, those goals did not require the Legislature to increase the
BVAP of District 6 to over 50 percent. App. 1464.

Regarding the circumstantial evidence, the District Court found that the
evidence “[told] the true story — that race was the predominate factor driving
decisions made by the State in drawing the contours of District 6. This evidence

shows that the unusual shape of the district reflects an effort to incorporate as much
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of the dispersed Black population as was necessary to create a majority-Black
district.” App. 1460.

The District Court’s lengthy 60-page, exhaustive Opinion speaks for itself.
Indeed, the District Court’s Opinion was a simple and straightforward application of
the law to the facts. Given the copious evidence of racial predominance, the District
Court’s findings are more than “plausible.” Anderson, 470 U.S. at 573.

Still, Applicants attempt to assign error, arguing that while the Legislature was
conscious of race, race did not predominate. Robinson Application, at 31;> State
Application, at 30. As this Court has recognized, race consciousness can quickly
become predominance, given that the “moral imperative of racial neutrality is the
driving force of the Equal Protection Clause.” Bartlett v. Strickland, 556 U.S. 1, 21-
22 (2009) (plurality) (quoting Richmond v. J.A. Croson Co., 488 U.S. 469, 518, 519
(1989) (Kennedy, J., concurring in part and concurring in judgment)). Here, racial

predominance, not mere consciousness, was clear. The District Court properly

2 It must be noted that the Robinson Applicants’ argument on this point fails before
it gets off the ground. Namely, Applicants admit that all other considerations flowed
from the Legislature’s decision draw two majority-minority districts:
The Legislature was not creating a new map in a vacuum; it was
creating it in response to multiple federal court decisions requiring a
second majority-Black district. How it went about that task—once it
accepted it had to—was driven by politics.
Robinson Application, at 42 (emphasis added). Here, Applicants plainly concede that
any of the Legislature’s alleged political interests came into play only affer its
decision to create a second majority-Black district. This is racial predominance.
Bethune-Hill, 580 U.S. at 189.
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weighed the mountain of evidence of racial predominance and determined that the
State veered far into unconstitutional territory. App. 1453 (“Race consciousness, on
its own, does not make a district an unconstitutional racial gerrymander or an act of
impermissible race discrimination.”); id. App. 1454-1464 (analyzing facts and
reaching the unavoidable conclusion of racial predominance).

Robinson Applicants wrongly rely on Robinson and legislative remarks about
that case as showing mere race consciousness. “[R]ace-based redistricting, even that
done for remedial purposes, is subject to strict scrutiny” because it shows racial
predominance. Clark v. Calhoun County, Miss., 88 F.3d 1393, 1405 (5th Cir. 1996);
Shaw v. Reno, 509 U.S. 630, 657 (1993) (“Racial classifications with respect to
voting carry particular dangers. Racial gerrymandering, even for remedial purposes,
may balkanize us into competing racial factions; it threatens to carry us further from
the goal of a political system in which race no longer matters—a goal that the
Fourteenth and Fifteenth Amendments embody, and to which the Nation continues
to aspire.”). The State’s motives for racial gerrymandering have no bearing on the
racial predominance analysis. Even had the State truly thought it had violated the
VRA and desired to comply, its action would still be subject to strict scrutiny. Clark,
88 F.3d at 1407.

Regardless, this gripe applies to just one source of evidence of racial

predominance (i.e., legislators’ remarks about Robinson). Applicants’ passing scowl
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at an anthill ignores the remaining mountain of direct and circumstantial evidence
of racial predominance. Nor does it meet their burden to make a strong showing of
likely success on the merits. Nken, 556 U.S. at 434.

B. The District Court correctly concluded that the State did not satisfy
strict scrutiny.

After the District Court correctly concluded that race predominated in SBS,
the District Court analyzed whether the State could satisfy its burden of proof to
show that “its race-based sorting of voters serves a ‘compelling interest’ and is
‘narrowly tailored’ to that end.” App. 1452 (quoting Cooper, 581 U.S. at 285 (citing
Bethune-Hill, 580 U.S. at 193)). The District Court looked to all the evidence
presented at trial and rightly determined that the State had not met this burden. App.
1466-1467. This result was correct for several reasons.

1. Compliance with the VRA was not a compelling
interest on this record.

To create an alleged remedial district to comply with the VRA, the Legislature
must first determine that there is a VRA violation and that the newly created district
will remedy that violation. Cooper v. Harris, 581 U.S. 285,306 (2017); Shaw v. Hunt
(Shaw II), 517 U.S. 899, 916 (1996). Once the State makes this determination that
the VRA demands such race-based districting, it does have some “breathing room”
to comply with the VRA. Cooper, 581 U.S. at 293 (quoting Bethune-Hill, 580 U.S.

at 196). But any leeway or breathing room afforded to the State “does not allow a
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State to adopt a racial gerrymander that the State does not, at the time of imposition,

299

‘judg[e] necessary under a proper interpretation of the VRA.”” Wis. Legislature v.
Wis. Elecs. Comm’n, 595 U.S. 398, 404 (2022) (per curiam) (quoting Cooper, 581
U.S. at 400).

There is no evidence that the Legislature found that there was a VRA violation
and concluded, at the time of enactment, that SB8’s second majority-Black district,
District 6, was necessary to remedy that violation. /d. The State’s avid defense of
HB1 as VRA compliant, even though it only had one majority-Black district, proves
the opposite. App. 177. Any breathing room for the State’s egregious racial
gerrymander was abandoned long ago. Wis. Legislature, 595 U.S. at 404.

Instead, the State readily admitted at trial that its real interest arose from its
desire to avoid litigation in Robinson, not to ensure compliance with the VRA. App.
815-816; App. 1414. The District Court in this case reached the same conclusion
based on the record before it: “legislators chose to draw a map with a second
majority-Black district in order to avoid a trial on the merits in the Robinson
litigation.” App. 1461; see also App. 1460 (“The record includes audio and video
recordings, as well as transcripts, of statements made by key political figures such
as the Governor of Louisiana, the Louisiana Attorney General, and Louisiana

legislators, all of whom expressed that the primary purpose guiding SB8 was to

create a second majority-Black district due to the Robinson litigation.”). But the
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State does not have a compelling interest in avoiding litigation to satisfy strict
scrutiny’s demanding standard.

The State tries to blame everyone else for its independently enacted
unconstitutional racial gerrymander—beginning with the Middle District of
Louisiana.? The State repeatedly argues that it was between a rock and a hard place—
the rock being the court “order” to draw SBS8 and the hard place being the State’s
unwavering belief that its original redistricting map, HB1, was VRA compliant. But
the State’s attempt to re-write history ignores what actually happened in the
Robinson litigation. There, the Middle District held a preliminary injunction hearing
on a VRA challenge to HB1 and concluded that plaintiffs were “likely” to succeed
on the merits. Robinson I, 605 F. Supp. 3d at 766. The Middle District never reached
a final decision on whether the VRA actually required a second majority-Black
district in the State—much less on whether District 6 stretching from the Northwest
to Southeast corners of the State could remedy any alleged violation. /d. In fact,
unlike the present case, no court ever made it past this preliminary stage to a final
order on the merits. And unlike the present case, no map even resembling SB8 or
any potential VRA violation in Northwest Louisiana was ever discussed. Throughout

its opinion, the Middle District reiterated the failure of the State to meaningfully

3 The State also holds no punches in airing its grievances against Respondents,
Robinson Applicants, the Western District of Louisiana, and even the Supreme Court
itself, when all the while the State is in a mess of its own making.
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contest, challenge, or even present evidence in response to plaintiffs’ evidence. /d.
at 823. When the case went to the Fifth Circuit Court of Appeals on an application
for stay, the panel cautioned: “The Plaintiffs have prevailed at this preliminary stage
given the record as the parties have developed it and the arguments presented (and
not presented). But they have much to prove when the merits are ultimately decided.”
Robinson v. Ardoin, 37 F.4th 208, 215 (5th Cir. 2022) (Robinson II). 1t also
emphasized that “the State put all their eggs” in one basket, which proved to be a
strategic misstep. /d. at 217. The Fifth Circuit reiterated its wariness after concluding
the district court had erred in its compactness analysis. /d. at 222. And again, on its
merits review of the preliminary injunction finding, the Fifth Circuit emphasized the
limited nature of its clear error review, the State’s failure to present evidence or
meaningfully refute the plaintiffs’ evidence, and the lack of a trial on the merits.
Robinson v. Ardoin, 86 F.4th 574, 592 (5th Cir. 2023) (Robinson III). The Fifth
Circuit also determined that the Supreme Court’s decision in Allen v. Milligan
“largely rejected” the “State’s initial approach.” /d. The Fifth Circuit reminded the
State that its failure to address the VRA issues during the preliminary injunction
stage did not bind it in subsequent proceedings and at trial. /d. The Fifth Circuit
never ordered the State to create two majority-Black districts, and it vacated any
order that may have been imposed by the Middle District. /d. at 602. There was no

court order or mandate to enact SB8 or even repeal HB1 in January 2024. There was
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no rock or pressure from any court. The State’s sweeping gesture to this litigation to
satisfy strict scrutiny is, at best, a paper tiger.

The irony is the State demands breathing room to racially gerrymander now,
when all the while, that breathing room was available to the State in the Robinson
litigation, where the courts repeatedly invited and practically begged the State to put
on a full, actual defense of HB1. But the State shirked the chance and instead used
the litigation as an excuse to strategically and unlawfully sort its voters based on
race. Why after years of litigation would it abandon HB1 so readily? The State’s real
fear was not a violation of the VRA but an unfavorable outcome from the Robinson
litigation. Maybe the State’s desire to end litigation deserves sympathy. But it
doesn’t deserve breathing room.

And even if properly invoked by the State in this litigation, the VRA is a mere
“post-hoc justification[]” by the State to avoid liability and litigation once again
rather than an actual consideration of the Legislature at the time of enactment.
Bethune-Hill, 580 U.S. at 190; Wis. Legislature, 595 U.S. at 404. The State’s failure
to claim the VRA as the real reason behind this unlawful racial gerrymandering

dooms its case.
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2. Even if the State did believe the VRA required this
district, SB8’s districts were not narrowly tailored to
advance that interest.

Second, the District Court rightly determined that even if the State properly
invoked the VRA, it did not meet its demanding burden to show that the alleged
remedial plan—SB8—was narrowly tailored to comply with that interest.

Narrow tailoring is a narrow constitutional needle to thread. First, the State
must present a “strong basis in evidence” for believing that the VRA “required” such
racial sorting. LULAC v. Perry, 548 U.S. 399, 426 (2006). Mere belief that “the VRA
might support race-based districting—not that the statute required it” is insufficient.
Wis. Legislature, 595 U.S. at 403. In other words, the State must have good reasons
to believe the VRA “demanded such steps.” Id. (quoting Cooper, 581 U.S. at 301).
Timing also matters. The State “that makes the racial distinction must have had a
‘strong basis in evidence’ to conclude that remedial action was necessary, ‘before it
embarks on an affirmative-action program.’” Id. at 404 (quoting Shaw II, 517 U.S.
at 910) (emphasis added). This requires—at minimum—a ““strong showing of a pre-
enactment analysis with justifiable conclusions.” Abbott v. Perez, 585 U.S. 579, 621
(2018). That inquiry begins and ends with the factors elucidated in Thornburg v.
Gingles, 478 U.S. 30 (1986). The State must “carefully evaluate” whether the
Gingles preconditions are met based on “evidence at the district level”; it cannot

reduce the Gingles totality-of-circumstances analysis to a ‘“single factor,” like
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proportionality. Wis. Legislature, 595 U.S. at 404-405. The State may not
“improperly rel[y] on generalizations to reach the conclusion that the preconditions
were satisfied.” Id. at 404. Rather, the “relevant” question is a “local” one—i.e.
“whether the preconditions would be satisfied as to each district.” Id. (quotation
omitted). The State must “carefully evaluate” whether each Gingles precondition
and the totality-of-circumstances are met for each of the remedial districts based on
“evidence at the district level.” Id. at 404-05; see also Cooper, 581 U.S. at 302; Bush
v. Vera, 517 U.S. 952, 978 (1996) (plurality); Gingles, 478 U.S. at 79.

Importantly, the State cannot outsource this inquiry by relying on third-party
analysis, whether that is a non-final judicial factfinding at an expedited hearing or a
well-supported letter after months of analysis by experts at the U.S. Department of
Justice Civil Rights Division, Voting Section. Shaw II, 517 U.S. at 918 (DOJ letter
insufficient; State made a factual showing); Miller v. Johnson, 515 U.S. 900, 923-
24 (1995) (same); Hays v. State of La., 936 F. Supp. 360, 372 (W.D. La. 1996)
(same).

And still, that is not enough. Even if the State has a strong basis in evidence
to believe there is a VRA violation somewhere, the State may not create a majority-
Black district just anywhere. LULAC, 548 U.S. at 431; Bush, 517 U.S. at 979; Shaw
11,517 U.S. at 916-17. Rather, an intentionally created majority-Black district must

remedy the alleged wrong. Shaw II, 517 U.S. at 916-17. After all, the Gingles
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question is a local one. Wis. Legislature, 595 U.S. at 404. And a remedial district
that does not contain a “geographically compact” population cannot satisfy Gingles
1 or satisfy strict scrutiny. Id. at 916; LULAC, 548 U.S. at 430-31; Shaw II, 517 U.S.
at 916 (holding that unless “the district contains a ‘geographically compact’
population” of the racial group, “where that district sits, ‘there neither has been a
wrong nor can be a remedy’” (quoting Growe v. Emison, 507 U.S. 25, 41 (1993)));
LULAC, 548 U.S. at 430-31 (“A State cannot remedy a § 2 violation through the
creation of a noncompact district.”).

Finally, traditional redistricting principles matter here too. A state legislature
must always satisfy traditional redistricting principles to comply with the VRA.
Allen v. Milligan, 599 U.S. 1, 30 (2023); LULAC, 548 U.S. at 431; Bush, 517 U.S.
at 979. Thus, some earlier law’s purported VRA noncompliance cannot justify a
new, non-compact district. Bush, 517 U.S. at 979.

States do have “leeway” and breathing room, but the leeway afforded States
only allows for “reasonable compliance measures” once the State meets each of
these requirements. Cooper, 581 U.S. at 293; Wis. Legislature, 595 U.S. at 404. And
courts must always keep in mind that “[s]trict scrutiny remains, nonetheless, strict.”
Bush, 517 U.S. at 978. The State may not forgo this requisite pre-enactment analysis

of the Gingles factors or enact an unconstitutional map. Cooper, 581 U.S. at 293;
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Wis. Legislature, 595 U.S. at 404. As the District Court correctly determined, the
State did not meet those requirements.

3. The District Court correctly applied the Gingles
standard.

First, the District Court correctly applied the Gingles standard in concluding
that the State could not show a strong basis in evidence. See Wis. Legislature, 595
U.S. at 403; Cooper, 581 U.S. at 302; Bush, 517 U.S. at 978. Gingles is not just a
guidepost for VRA claims; Gingles is the standard to measure the State’s purported
strong basis in evidence for believing the VRA demanded a remedial district for
purposes of Fourteenth Amendment claims. Wis. Legislature, 595 U.S. at 401-02;
see also Cooper, 581 U.S. at 302 (“If a State has good reason to think that all the
“Gingles preconditions” are met, then so too it has good reason to believe that § 2
requires drawing a majority-minority district. See Bush v. Vera, 517 U.S. 952, 978
(1996) (plurality opinion). But if not, then not.”); id. at 306 (“But this Court has
made clear that unless each of the three Gingles prerequisites is established, ‘there

999

neither has been a wrong nor can be a remedy.’” (quoting Growe v. Emison, 507 U.S.
25,41 (1993))). The State concededly failed to conduct such an analysis and adduce
such evidence. Instead, it improperly drew the gerrymandered district based on
generalizations. Wis. Legislature, 595 U.S. at 404.

Specifically, the District Court determined, and the record reflects, that the

State failed to present sufficient evidence to show that District 6 satisfies the first
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Gingles factor—i.e. the minority group is sufficiently numerous and geographically
compact to constitute a majority in a reasonably configured district. App. 1471. The
District Court, in its fact-finding capacity based on the record before it, found that,
“outside of southeast Louisiana, the State’s Black population is dispersed,” and that
SB8&’s District 6, in its attempt to unite the dispersed Black population, was a “a
‘bizarre’ 250-mile-long slash-shaped district that functions as a majority-minority
district only because it severs and absorbs majority-minority neighborhoods from
cities and parishes all the way from Baton Rouge to Shreveport.” App. 1471. Not
even Robinson Applicants (who lack standing to bring this application), in their
attempt to put on a VRA case for the first time in front of this Court, argue that
District 6 complied with the first Gingles factor. Accordingly, since the State did not
present evidence to even show attempted compliance with this threshold Gingles
requirement, its racially gerrymandered map cannot survive strict scrutiny. Wis.
Legislature, 595 U.S. at 404-405.

4. SB8 does not comply with traditional districting
principles.

Additionally, the District Court properly weighed traditional redistricting
principles as part of this inquiry. A state legislature must always satisfy traditional
redistricting principles to comply with the VRA. Allen, 599 U.S. at 30; LULAC, 548
U.S. at431; Bush, 517 U.S. at 979. Thus, the State cannot show a district is narrowly
tailored to comply with the VRA when the State’s alleged remedial district directly
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flouts traditional redistricting criteria. Bush, 517 U.S. at 979. The District Court
weighed the evidence of District 6’s compliance with traditional redistricting
principles presented at trial and properly concluded that District 6 did not comply.
App. 1471-1478. Based on this evidence, and the evidence that the Legislature did
not have good reasons to believe that SB8 remedied any alleged VRA violation
under Gingles, the District Court rightly enjoined SB8’s map from use in any
election.

5. The Robinson litigation is no substitute for a strong
basis in evidence.

In response to all this evidence, Applicants argue, nonetheless, that Robinson
v. Ardoin provided the strong basis in evidence for the Legislature to conclude that
District 6 was narrowly tailored to comply with the VRA. But this argument fails for
several reasons.

First, Applicants failed to present any evidence or citations to the Robinson
record at trial. Applicants refused to identify or cite any specific part of the record
from the Robinson litigation that was relevant in the legislative process. Their
sweeping gesture in the direction of the Robinson litigation, writ large, does not
satisfy strict scrutiny. Wis. Legislature, 595 U.S. at 404 (“Rather than carefully
evaluating evidence at the district level, the court improperly relied on
generalizations to reach the conclusion that the [Gingles] preconditions were
satisfied.”).
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Second, Applicants’ failure to satisfy their burden is their fault alone. Even
though they collectively had eight hours to present their case, App. 191, they did not
use all their allocated time. After a couple of failed attempts to import the entire
record from Robinson without laying any foundation, App. 893-902, App. 959-965,
Applicants gave up on admitting the record. The fact that the record does not weigh
in their favor is not a gripe they can now raise with this Court.

Moreover, even if Applicants had properly presented evidence from the
Robinson litigation, any reliance on that litigation as the necessary strong basis in
evidence to enact SB8 is misguided. As an initial matter, the mere existence of the
Robinson litigation alone does not provide a strong basis in evidence. Shaw II, 517
U.S. at 918; Miller, 515 U.S. at 923-24. Such reliance is nothing more than an “error
of law” that cannot satisfy strict scrutiny. Cooper, 581 U.S. at 287-88.

Second, even if the Robinson litigation could provide a strong basis in
evidence, it does not do so here. Neither SB8, nor any map resembling SB8, was
ever litigated in Robinson. Robinson involved a non-final vacated preliminary
injunction of HB1 under the Voting Rights Act without regard for racial
gerrymandering. The Middle District of Louisiana’s findings were based entirely on
the illustrative plans presented by then-Robinson plaintiffs, none of which created
majority-Black districts or identified a VRA violation in Northwest Louisiana, but

instead “connect[ed] the Baton Rouge area to the Delta Parishes along the Louisiana-
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Mississippi border.” Robinson I, 605 F. Supp. 3d at 785. On appeal, the Fifth Circuit
Court of Appeals again focused its clear error review of the preliminary Gingles
findings on the illustrative maps—each of which “connect[ed] the Baton Rouge area
and St. Landry Parish with the Delta Parishes far to the north along the Mississippi
River”—without venturing into analysis of other parts of the State. Robinson III, 86
F.4th at 590. Since the Gingles analysis is “an intensely local appraisal,” 478 U.S. at
79; see also Wis. Legislature, 595 U.S. at 404, discussion of other potential majority-
Black districts in Robinson in another part of the State cannot provide the requisite
Gingles analysis or strong basis in evidence for SB8. The VRA does not compel
remedial action on a statewide basis or set a floor for a certain number of majority-
Black districts. Bush, 517 U.S. at 979; Allen, 599 U.S. at 28 (“Forcing proportional
representation is unlawful and inconsistent with this Court’s approach to
implementing § 2.”). Even if the State has some inkling that a VRA violation exists
somewhere, it cannot draw a remedial district just anywhere. LULAC, 548 U.S. at
431; Bush, 517 U.S. at 979; Shaw 11, 517 U.S. at 916-17. The State had no strong
basis in evidence to believe based on Robinson that the VRA was violated in
traditional District 4 in the Northwest region of the State and the VRA required it to
draw District 6 hundreds of miles into those far recesses of the State. In sum, the
mere existence of the Robinson litigation alone, which was another case, with

another legal challenge, another state statute, another proposed remedial plan, and at
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best, a hurried, vacated, non-final preliminary injunction without a full record,
cannot provide a strong basis in evidence to support the State’s unlawful racial
gerrymander. These decisions cannot serve as a “strong basis” to support the State’s
action, when such reliance is plainly an “error of law.” Cooper, 581 U.S. at 287-88.

6. Applicants cannot present new evidence for the first
time to the Supreme Court on review.

In their application for stay, Robinson Applicants posit a VRA defense. Again,
the Court need not consider it because they lack standing to seek relief. But
regardless, Robinson Applicants never presented this VR A defense at trial before the
District Court on first view. And that is an understatement: hard as it may be to
believe, they worked overtime to muzzle any party from so much as mentioning the
VRA. The strategy began early, and it was consistent.

To begin, even after the District Court reminded the parties that Motions in
Limine were disfavored in a bench trial, the Robinson Applicants filed a lengthy
Motion in Limine on the VRA. The Motion sought to exclude all VRA-related
evidence or argument at trial. App. 198 (“Robinson Intervenors move to exclude 1)
evidence or argument offered to prove that SB 8 does not satisfy the Gingles
standard, 2) evidence or argument on the question of whether Section 2 of the Voting
Rights Act requires a congressional redistricting plan that includes two districts in
which Black voters have an opportunity to elect candidates of their choice . . . .”).
They argued: “These issues are not relevant to the claims before this Court and
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evidence concerning these matters will only serve to confuse the issues and would
prejudice the Robinson Intervenors.” App. 198. (emphasis added). The Robinson
Applicants argued that the “strong basis in evidence” required for strict scrutiny had
to be the preliminary decisions in the Robinson case “themselves,” and that the
District Court was barred from considering VRA evidence on its own or “weighing
that evidence differently.” App. 207. Arguing that it was impermissible for the three-
judge District Court to take any evidence that was supposedly “contrary to” the
preliminary Robinson decisions, App. 208, Robinson Applicants fought to exclude
evidence from Respondents’ experts that would have shown that SB8 lacked a strong
basis in the VRA, and that indeed, the Black population was too widely scattered
outside of Southeast Louisiana to draw another district. See generally App. 202.
They argued that the preliminary decisions in Robinson were conclusive against
Respondents, even though it was preliminary, and even the Respondents were not
present in that case and could not participate. “No matter,” the Robinson Applicants
argued. There would simply be no argument—Iet alone evidence—on the VRA.
The Robinson Applicants lost this motion at the April 4, 2024, pretrial
conference, but the District Court invited them to renew their objections at trial. App.
235. This, they utterly failed to do. Despite the District Court’s instruction in denying
their Motion in Limine, the Robinson Applicants never questioned their conviction

that the mere fact of their preliminary Middle District decision could be wielded
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offensively in all proceedings, against all parties, for all purposes. They apparently
hoped that by starving the Respondents and District Court of access to their
supposedly dispositive Middle District evidence, the evidence could simply be
preserved in pristine condition, to be rolled out later for citation. At that point,
apparently, it would simply carry the field under some form of estoppel principle.
As a result, Robinson Applicants did not merely waive their objection. They
doggedly refused to put in evidence on their own side. They insisted that their experts
were not offering their own opinions on whether SB8 complied with the VRA, or on
whether a second majority-Black district could or must be drawn outside of
Southeast Louisiana. Even with eight hours to present their case (App. 191), they
called not one witness to testify on the Gingles preconditions. Though they now
belatedly reference the myriad experts in the Robinson case, they offer no
justification for not calling more of those witnesses in this case—or at least adducing
testimony regarding the VRA from the experts they did call. Instead, they steadfastly
refused to let those expert witnesses testify as to whether the VRA required two
majority-Black districts. See, e.g., App. 1192 (“Q. Did you conduct a racially
polarized voting analysis as part of your work in this case? A. No, I did not.”). They
carefully utilized their experts only to respond and criticize Respondents’ experts’
claims of racial predominance. App. 921-922; App. 978. When Plaintiffs

propounded a rebuttal expert to show that the second SB8 majority-minority district
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would not actually perform to elect Black-preferred candidates under the VRA, App.
196, App. 218, the Robinson Applicants cried foul and worked feverishly to assert
that none of their own experts had taken the contrary position. App. 213, App. 228-
229. They executed their VRA-avoidance gambit with amazing discipline.

The closest the Robinson Applicants came to attempting to present VRA
evidence at trial was their premature and unsuccessful plan to have the District Court
admit the entire Robinson record, including expert reports, as exhibits, but only as
evidence that the Legislature relied on the record. App. 1141. Upon objection, the
District Court questioned the relevance of these reports because there was no
evidence that any legislator even viewed or relied on them. App. 1142. Though the
District Court sustained Respondents’ objections to the admission of these exhibits,
the District Court instructed the Applicants exactly how to lay the proper foundation
in order to have the reports received as evidence. App. 1143-1144 (“I'll leave it open
if you wish to, if you wish to try to -- again, it would be admissible if you were to
do that. Only first you would have to establish foundation that it was relied upon by
those witnesses, that the Legislature relied upon it in connection with the passage of
Senate Bill 8.””). The Applicants failed to do so. Not a single legislator testified that
they relied upon the expert reports in Robinson. In fact, outside of one failed attempt

to present such testimony, thwarted only by Applicants’ own mistakes, Applicants
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neglected to even attempt to present such testimony though they certainly had the
time to do so and even called an additional legislative witness.

Meanwhile, Respondents followed the instruction of the District Court and
presented their evidence at trial. Respondents’ experts showed that given the
dispersion of Black voters across the State, any Black voters in District 6 were not
sufficiently numerous or geographically compact to draw a second majority-
minority district. Then, in its thorough Opinion, the District Court carefully
considered the evidence as part of its Gingles analysis for purposes of satisfying
strict scrutiny. App. 1464-1477. The District Court was convinced by the massive
weight of the evidence, finding the first Gingles factor was not satisfied and: “The
record reflects that, outside of southeast Louisiana, the State’s Black population is
dispersed.” App. 1471.

Whatever their reason for starving the trial record of evidence to support their
supposed VRA affirmative defense, Robinson Applicants must now live with that
decision. If they now regret that strategy and wish to present eleventh-hour evidence
for a VRA defense, the proper forum is the District Court on first view at the remedial
stage of this trial, not the Supreme Court on appellate review. Bethune-Hill, 580 U.S.
at 193. “The District Court is best positioned to determine in the first instance”
whether the VRA requires a second majority-Black district. /d. Their attempt to

import evidence from the Robinson litigation, for the first time in this Court, when
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they failed to do so in the District Court, is unavailing. See, e.g., Robinson Brief, at
34. Such gamesmanship cannot provide the basis for this Court to grant an
application for a stay.

IV. Under the second Nken factor, the trial must be completed because
neither set of Applicants will suffer irreparable injury absent a stay.

A. The Robinson Applicants fail to show irreparable injury.

The Robinson Applicants, who lack standing to even bring this Application,
devote little attention to their required showing of irreparable injury. Their primary
worry is that a “VRA-compliant map [is not] in place for the 2024 elections.”
Application, at 49. Not so fast. Their “harm” hinges on two misguided notions: (1)
that the District Court will be unable to swiftly adjudicate the remedial phase of this
case; and (2) that even if the District Court does timely impose a remedial map, it
will not comply with the VRA.

Addressing the first notion, the District Court, conscious of the time
constraints regarding the 2024 election, has moved expeditiously throughout this
litigation, in spite of the Applicants’ multiple attempts at delay. See e.g., App. 242
(Robinson Intervenors’ Motion to Continue Trial), App. 1555 (Robinson
Intervenors’ Notice of Appeal challenging, among other things, this Court’s
Scheduling Order and this Court’s Order Denying Motion to Continue). These

repeated and unfounded attempts to delay judicial proceedings belie the Applicants’

40



sudden supposed fear that a constitutional map will not be in place for the 2024
election.

Second, the Applicants provide no reason, and none exists, to believe that a
map from the District Court will violate the VRA. The Robinson Applicants and
their Galmon Intervenor allies will have double the resources, page limits, and
argument time to what has been allotted Plaintiffs in the District Court during the
remedial phase. They have ample resources to reverse course on their earlier refusal
to put on a VRA defense in the District Court and establish that the VRA requires
particular districts.

That said, Plaintiffs have already shown that the Black population is too
dispersed outside of Southeast Louisiana to draw another Black-majority district. On
top of this, once one moves into North Louisiana, the record will show that Black
voting, turnout, and crossover voting patterns won’t result in the election of Black-
preferred candidates. The second district might elect Democrats, but it will not
perform as a Black-majority district. Plaintiffs will make the showing the State never
tried to make in the Robinson cases: that district non-performance means that VRA
does not require a second majority-minority district.

In sum, the Robinson Applicants’ purely speculative “harm” of VRA

noncompliance cannot support a stay. Holland Am. Ins. Co. v. Succession of Roy,

41



777 F.2d 992, 997 (5th Cir. 1985) (“Speculative injury is not sufficient; there must
be more than an unfounded fear on the part of the applicant.”).

B. The State will suffer more injury from a stay than from allowing
the District Court to finish its nearly-complete remedial process.

There is little reason to credit the State Applicants’ belated claims of harm or
their wildly premature citation of the Purcell v. Gonzalez, 549 U.S. 1 (2006) (per
curiam), principle. First, the May 15 deadline they espouse is belied by the facts and
their own admissions. Second, the State Applicants’ slow-motion stay application
undermines their credibility. Third, Purcell is not an issue in this case.

1. May 15 is not the real deadline.

The State Applicants have made much of their May 15 deadline to have a final
congressional map to implement for the upcoming 2024 Congressional election. But
this deadline is simply an invention for this litigation. Unlike other actual Louisiana
deadlines, this May 15 “deadline” rests not on law or rule or regulation, but on the
Secretary of State’s ever-changing sense of staffing needs. This Court should give it
no deference for two important reasons. First, the State Applicants, together, have
been wildly inconsistent in their representations to at least three federal courts,
including this Court. Second, the actual statutory deadlines align with the District

Court’s schedule.
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a. The State Applicants cannot get their story straight.

The blurry nature of the Secretary’s May 15 deadline is exposed by its own

inconsistency and, it must be said,* misrepresentation. The first place to look is this

Court’s own docket in a related case. The Secretary and State together represented

to this Court in a jointly-submitted October 10, 2023, brief that the Secretary would
need a map only by “late May” 2024:

As the State recently informed the Fifth Circuit at oral argument, as
long as there is final resolution on liability and a map is in place by late
May 2024, then an orderly election can take place. The Fifth Circuit has
done nothing that could conceivably change this.

See Response to Emergency Application for Stay of Writ of Mandamus, at 20,
Galmon v. Ardoin, No. 23A282 (filed Oct. 10, 2023). There is simply no avoiding it.

Only after the State hatched a racial gerrymander in late January 2024 did its
position begin to change. The shift began in the District Court below. The Secretary
first suggested to the District Court that she preferred a congressional map for the
November 2024 primary by May 15 one month into the case, on February 27, 2024,
in her Response to Plaintiffs’ Motion for Preliminary Injunction. App. 160.

Importantly, the Secretary never supported her vague statement with facts or details

* Plaintiffs regret raising the issue directly in a brief with this Court, when the
preferred practice is undoubtedly a call to counsel and a collegial request for a
correction. However, as the Application was received only at midday Friday with a
Monday morning response deadline, Plaintiffs simply had no choice but to identify
it here. The State and Secretary no doubt would have avoided this misrepresentation
had they remembered briefing the opposite in this Court.
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regarding particular statutes or procedures, nor was it clear whether this was simply
an ideal date or, instead, a date the passage of which, as the Secretary now claims,
would court “chaos.”

A few weeks later, in preparation for trial, the Secretary implied she may call
a single witness—one to testify regarding the time constraints and procedure
regarding coding a new map into her system. The Secretary declined to put on this
witness—even though there was ample opportunity to do so and Applicants did not
use all their allotted time at trial. Of course, calling this witness would have exposed
them to cross examination.® The Secretary also made no argument, ceding her time
to Intervenors.

Having no evidence regarding the Secretary’s supposed May 15 deadline in
the record, the District Court rightly did not take the Secretary’s word for it and, after
granting Plaintiffs’ an injunction, ordered the Secretary to file an explanatory brief.
Unpersuaded by that brief, the District Court issued a Scheduling Order, App. 1588,
stating that, after a remedial phase, it would order the use of an interim congressional

map on June 4, 2024.

> Of course, the State Applicants now assert that it was somehow Respondents’
burden to address the Secretary’s own deadline at trial and that “[t]he May 15
deadline is thus uncontroverted.” State Br. at 28. Both are false. State Applicants
placed no evidence of a May 15 deadline in the record to controvert.
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In that Order, the District Court cited the same Fifth Circuit oral argument that
the Secretary and State cited to this Court in their October 10, 2023, brief. The
District Court noted that one reason it was unpersuaded by the Secretary’s new
representations was that in the Fifth Circuit argument (and, the District Court might
have added, in representations to this very Court), counsel for the Secretary “stated
that they could be adequately prepared for [the] November election at issue herein
if they received a map by approximately the end of May.” App. 1589-1590. The
District Court cited an audio recording of the Fifth Circuit argument. App. 1590.

Now, caught by the District Court in their (at best) inconsistency, the State
Applicants represent to this Court that the statement was made by the State’s counsel
on rebuttal and “cannot be imputed to the Secretary.” State App. at 32. This is a
blatant misrepresentation of the oral argument, as the transcript reveals.

In fact, the State’s counsel first represented to the Fifth Circuit that “four to
six” weeks would be an acceptable timeframe.® In fairness, counsel for the State
indicated at that point that the Secretary could better answer that question. But then
when counsel for the Secretary took the podium, he did not address the issue of

timing which seems to be so important at this juncture.

6 Robinson v. Ardoin, Case Number 22-30333, oral argument before the Fifth Circuit
Court of Appeals held on October 6, 2023
(https://www.ca5.uscourts.gov/Oral ArgRecordings/22/22-30333 10-6-2023.mp3),
at 08:30.
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During the argument for the plaintiffs in that case, counsel for the opposing
party expressed concern that the Secretary had not given a straightforward answer
as to the necessary date for a map.” This prompted the panel to again question
counsel for the State (counsel for the Secretary did not participate in rebuttal) on the
matter, asking “are you going to tell us by when you would need the information?”
In response to this question, counsel for the State—the same counsel who appears
now before this Court—said:

Yes. I consulted with my co-counsel. Ideally, going about six weeks out

from the mid-July filing deadlines, the Secretary would ideally like to

have a map in place and know what map is going to be used in 2024 by
late May.

The Fifth Circuit clarified: “So that’s your answer, May 30?” Counsel responded,
“About that. About six weeks back from the qualifying deadlines in late July.”®
Though the State Applicants are correct that it was the State’s counsel who
responded to the Fifth Circuit’s questioning, the rest of their representation is false.
First, counsel represented to the Fifth Circuit that “four to six weeks” from late July
would be adequate for a new map. The Secretary, who then argued directly after the
State, did not correct or even address that statement. Then, in response to questions

by the court, the State’s counsel indicated that it had conferred with the Secretary

and confirmed that “about six weeks back from the qualifying deadlines in late July”

7 Id. at 34:00-35:00.
8 1d. at 1:20:57-1:21:30.
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would be adequate. These representations absolutely can and should be imputed to
the Secretary. And as Plaintiffs show at the start of this subsection, just after the oral
argument, both the Secretary and the State referenced that precise argument to this
Court in a joint filing, and made the same representation that “late May” would
work. These parties’ current recasting of the argument is a serious misrepresentation
that at minimum calls the State’s credibility into question. The District Court did not
err in doing a double take.

What does this mean in practice? In 2024, six weeks out from the qualifying
deadline of July 19 is June 4—the very date the District Court stated it would order
a remedial map. The Secretary is getting exactly what she repeatedly represented
and asked for in multiple Courts. This Court could end its analysis here.

Yet if the Court prefers to look further, it will find that the State’s waffling
continues even now.

As the remedial phase began, the State first maintained that May 15 was a
“hard stop” and that it needed a map encoded by that date, such that “even
marginally” moving it would cause ‘“chaos” because it would compress “other
deadlines.” State App. at 4. Indeed, its initial filings contained the chart still
displayed at page 17 of its Application, which seems at first glance to show

cascading dates flowing from May 15.

47



But now the State admits it can receive a “remedial order” by May 15 (State
App. at 34-35), meaning that even in this situation, the Secretary of State would be
coding after May 15. See also Hadskey Declaration at Paragraph 16 (outlining post-
May 15 process). Why the change in position even during the remedial process?
How much time will actually be needed for coding, and is this simply a matter of
administrative efficiency or manpower? The State is silent.

Perhaps the Secretary’s and State’s worst moment, however, is their attempt
to slice and dice between the three dates of May 15, “the end of”” May, and June 4—
as if these semantic games actually define the difference between an ordinary and
“chaotic” November primary. In a moment of candor, they admit that a deadline of
“approximately the end of May” is “not inconsistent with the May 15 deadline.”
State App. 25. Really? The Secretary and State otherwise insist that May 15 1s “firm
and immovable,” but apparently it is immaterially different from the end of May. Yet
then, in the next breath, they assert that “the court’s June 4 deadline is not even
conceivably ‘approximately the end of May.”” Id. The gap between May 15 and “the
end of May” can be disregarded, but not the gap between May 31 and June 4? The
State’s deadlines are hopelessly arbitrary and betray that something else is at work

in its threats of “chaos.”
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b. The June and July deadlines do not require a stay.

Beginning earlier this week, in a status conference and brief on Monday night,
May 6, the State Applicants began to assert that various deadlines in June and July,
including the July 19 deadline to qualify as a candidate for the congressional
primary, render June 4 relief impossible. Albeit with new details, they continue to
make the same claims here. Although Applicants may believe they have organized a
parade of horribles, it is instead a litany of “oh, dears.” They never actually connect
the dots, and they should not persuade this Court.

First, Louisiana’s legislative leaders have made on-the-record representations
regarding how Louisiana’s unique election calendar permits redistricting to occur
during the summer of an election year, asserting that “the candidate qualification
period could be moved back, if necessary, as other states have done” and that “[t]he
election deadlines that actually impact voters do not occur until October 2022 . . .
Therefore, there remains several months on Louisiana’s election calendar to
complete the process.” Galmon Respondents’ Response in Opposition to Emergency
Application for Administrative Stay, Stay Pending Appeal, and Petition for Writ of
Certiorari Before Judgment, at 39-40, Ardoin v. Robinson, No. 21A814 (June 23,
2022).

Turning to the calendar itself, the next potential deadline is June 19, 2024. Yet

the State never explains its true importance, given that it is only for the rare candidate
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who qualifies by nominating petition rather than by simply paying a fee. When did
it last impact any congressional candidate, and what degree of effort was required to
check petition signatures? The State is silent. The Fifth Circuit, however, noted as
follows in declining a stay in the Robinson case in June 2022:

“...[t]he defendants have not shown that those deadlines implicate the
Purcell principle. The June 22 deadline applies only to the few
candidates who choose to qualify by nominating petition, and the record
suggests that adjusting that deadline would not impact voters.
Robinson, — F.Supp.3d at , 2022 WL 2012389, at *60. It merits
mention that even this June 22 deadline was extended by the district
court to July 8. Robinson, — F.Supp.3d at , 2022 WL 2012389,
at *63. On that score, we also remind the parties and the district court
that as this litigation progresses, “[i]f time presses too seriously, the
District Court has the power appropriately to extend” that deadline and
other “time limitations imposed by state law.” Sixty-Seventh Minn.
State Senate v. Beens, 406 U.S. 187, 201 n.11, 92 S.Ct. 1477, 32
L.Ed.2d 1 (1972). And we agree with the district court that the State has
enough time to implement new maps without having to change the more
popular July filing deadline. See Robinson, — F.Supp.3d at ,
2022 WL 2012389, at *59. After all, as the district court recounted,
Hadskey herself testified that after the enacted map became law, her
office updated their records and notified affected voters in less than
three weeks. Ibid. Yet almost six weeks remain before the July filing
deadline.

Robinson 11, 37 F.4th at 229-30.

The same analysis can apply to the next important date, the July 17-19
qualifying period, if necessary. Over two months pass between that date and the
September 21, 2024, deadline for mailing overseas ballots. The State never explains

what would happen if, in the event an insufficient number of coders are hired or they
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work too slowly, the qualifying period must be shifted back one or two weeks in
order to remedy violations of voters’ Fourteenth Amendment rights.

Next, the State relies heavily on a post-litigation development of its own
making, the alleged need to code districts for an entirely different and unrelated
election: the State Supreme Court. State App. at 22-23; Hadskey Decl. § 20. This is
unpersuasive for at least three reasons. First, as discussed in Subsection 1V.B.4
below, this is a garden variety claim about administrative strain months before an
election that can be solved by intensifying staffing or coding efforts; Purcell has
never extended so far. Second, it is of the State’s own making after it already knew
that weighty issues were being litigated regarding its brand-new Congressional
districts.’ Third, neither the State nor the Court should treat the State Supreme Court

re-coding as a fixed requirement, but the congressional districting issue as a luxury

? The State omits the key background facts from its untested Declaration and its
briefing. The Secretary is the named defendant in Louisiana State Conference of the
NAACP v. Louisiana, currently pending in the Middle District of Louisiana (3:19-
cv-00479-JWD-SDJ). The plaintiffs in that case raise a VRA § 2 claim regarding
state supreme court election districts. On March 31, 2024, the parties attempted to
enter into a consent judgment which would have given the Legislature until April
29, 2024 to pass a new map, required the court to hold a hearing regarding a map on
May 6, 2024, and required the court to implement any remedial map by May 15,
2024. Minute Entry, See No. 19-479-JWD-SDJ (M.D. La. April 24, 2024), ECF No.
214, at 1. In the meantime, the State decided to enact new districts on May 1, 2024.
ECF 220, at 2. The State took this step even after the trial record in this case left little
doubt that SB8 would be enjoined, and a day after the District Court entered
judgment in Plaintiffs’ favor below. It is unclear if this litigation will continue, as the
parties never attempted to enter a new consent judgment and have not, though they
indicated they would, advised the court of the status of legislation.
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that may have to be abandoned if the combined administrative cost of coding both
maps 1s too great. Nothing in Purcell or its progeny justifies such choices.

Turning to the remainder of the hardships referenced in the Hadskey
Declaration, they are either speculative, including many issues which “may” occur,
or they simply entail administrative burden. For example, Hadskey laments that the
June 4 deadline could require Registrars of Voting to work overtime. Hadskey Dec.
at 11. The speculative fear that other officials may need to work overtime should not
justify irreparable harm to Respondents and the citizens of Louisiana as a whole.

The State’s one example of an actual election impact—as opposed to
administrative annoyance—is from 2022. State App. at 24. A city in Calcasieu Parish
reportedly attempted to have an election on March 26, of that year using Census data
that was “rushed.” Tellingly, Hadskey’s untested declaration, which on this point
may not even be on personal knowledge, never explains the nature of the Calcasieu
“rush” or compare it to the current situation, but the Parish had apparently received
the underlying Census data only two months before, in January.!® Id. The State never
explains how this solitary example compares to the five or six-month window

available here. Instead, the State simply jumps to the conclusion that any delay that

10 See Andrea Robinson, Redistricting to blame for Sulphur’s election confusion,
KPLC (Mar. 28, 2022), https://www.kplctv.com/2022/03/29/redistricting-blame-
sulphurs-election-confusion.
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leads to “decreasing the time to code, print, and proof these ballots” presents an
unacceptable risk of incorrect ballots. State App. 24. On its face, that reasoning is
utterly illogical. What redistricting or other election-related change would not then
be subject to a Purcell challenge? Why stop at six months—perhaps the real deadline
was in late 2023? The State’s failure to fill this obvious gap in its showing (and its
logic) suggests that something other than threats of “chaos” is driving its position.

2. The State and Secretary’s slow-motion stay application
and slow-rolling disclosure of threatened post-May 15
chaos undermine their credibility.

There are other reasons to question the credibility of the State’s complaints.
Given these impending, “serious deadlines” that the State has known about for
months, one can’t help but wonder: Why did the State never put on this evidence
during the three-day trial in April? Where was this showing when witnesses—
including Ms. Hadskey—could have been cross-examined? What of the Secretary
of State’s decision to say nothing at all to the Court at trial? It took the District Court
asking for briefing to support the May 15 deadline at the May 6, 2024, remedial
status conference for the parties to actually learn how the Defendants had settled on
May 15 as the relevant date. The State trumpets the Secretary’s “uncontroverted
testimony” (State App. 23) on this point, but there was never testimony, just a last-

minute, self-serving affidavit (from Hadskey) sprung on the District Court and
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parties after remedial proceedings were already beginning. That is hardly the way to
protect the election process if this had been the State’s true interest.

There is also the question of the State’s slow movement during this alleged
emergency. Where was the State’s urgency almost two weeks ago, on April 30, when
the Court issued its injunction? The State inexplicably consumed over half of the
fifteen days to May 15, sending out a Joint Motion for Stay after close of business
on May 8, and not filing its Motion in this Court until midday on May 10. By slow-
walking disclosure of its new claim that the May 15 date is the last bulwark against
“chaos” in the November elections, and by letting most of its allegedly precious time
elapse, the State jammed Respondents, the District Court, and now this Court by
forcing emergency briefing. The State’s delay should not be this Court’s, or
Respondents’, emergency.

3. Purcell is not even remotely in play.

The State claims that “this case screams” Purcell (State App. at 1), but the
only screaming is from the State’s briefing—and not even from its untested, last-
minute declaration. The State presents no evidence that even approaches a Purcell
problem. Purcell does not apply this far in advance of an election, the State has not
shown that the risks of chaos, distrust, or voter confusion at the heart of Purcell are
present, the State does not have a compelling interest under Purcell to institute this

unconstitutional map, and any delay is the State’s, not the District Court’s, fault.

54



First, Purcell does not apply this far in advance of an election. Purcell
concerns election day—not any conceivable internal, non-published date. 549 U.S.
at 2. Once the date of the election is determined, courts work backwards. Purcell
problems arise mere “weeks before an election.” 549 U.S. at 4. Louisiana’s primary
congressional election is not until November 2024—over five months after June 4,
2024, when the map will be in place. App. 1588. Both this Court and lower courts
have recognized that imposing new redistricting maps five months before an election
does not create a Purcell problem.

For example, in Wisconsin Legislature v. Wisconsin Elections Commission,
595 U.S. 398 (2022), this Court reversed a lower court’s imposition of redistricting
maps that violated the Equal Protection Clause. /d. at 401. The Court held that even
though the primary election was less than five months away from the Court order,
1ssued on March 23, 2022, the lower court on remand nonetheless had “sufficient
time to adopt maps consistent with the timetable for Wisconsin’s August 9th primary
election.” Id. Wisconsin Legislature is dispositive here.

Likewise, the United States Court of Appeals for the Fifth Circuit has
determined that there was no Purcell problem in the context of Louisiana
congressional elections in late June, five months before a November election:

The classic Purcell case is different. It concerns an injunction entered

days or weeks before an election—when the election is already

underway. In Veasey v. Perry, 769 F.3d 890, 892 (5th Cir. 2014), we
stayed an injunction entered nine days before the start of early voting.
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In Texas Alliance, we stayed an injunction entered eighteen days before
the start of early voting. 976 F.3d at 567. In Texas Democratic Party,
we stayed an injunction entered “weeks” before the start of in-person
voting. 961 F.3d at 411. Purcell itself stayed an order changing election
laws twenty-nine days before an election. Tex. All., 976 F.3d at 567.
And the Supreme Court has blocked injunctions entered five, thirty-
three, and sixty days before Election Day.

Robinson 11, 37 F.4th at 228-29.

Second, the State has failed to show that chaos, distrust, or voter confusion
will persist if the redistricting map is available a few weeks after the State’s preferred
date. The State and voters will have over five months to prepare and understand new
districts. The State’s parade of horribles—voter confusion and legislative
impossibility—is entirely speculative. None of this “evidence” was presented or
even discussed at trial. Any “administrative burdens” in complying with an
injunction “would inflict no more than ordinary bureaucratic strain on state election
officials.” Robinson II, 37 F.4th at 230.

Third, unlike Purcell, where the State’s “compelling interest in preventing
voter fraud” and ensuring “[c]Jonfidence in the integrity of our electoral process” was
clear, 549 U.S. at 4; see also Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321,
2347 (2021) (similar), here the State has no compelling interest in ensuring a
redistricting map that has already been struck down as an unconstitutional racial
gerrymander in a final order from the three-judge panel is used in the November

election. The State makes much of its interest in avoiding chaos and protecting the
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electoral process. But in fact, allowing SB8 to go into effect, despite the District
Court’s final order determining that it is unconstitutional, would only dismantle
confidence in the integrity of the electoral process. The State’s goal is clearly at odds
with Purcell.

Finally, any potential timing issue is the State’s own making and part of the
State’s effort to keep SB8, a law it continues to press as constitutional, in effect for
the congressional election in November 2024. While Respondents and the District
Court have sought speed at every turn, the State has opted to slow the process down
as much as possible. The State enacted SB8 on January 22, 2024. App. 294. Plaintiffs
filed this lawsuit days later. App. 1. The State did not move to intervene until
February 20, 2022. App. 112. One day later, the District Court immediately issued
an expedited scheduling order for briefing, discovery, and trial to all be complete in
a month and a half. App. 115, App. 116. It was only after the District Court issued
the scheduling order that the Secretary of State finally filed its answer. App. 120.
Respondents and the District Court moved quickly on these expedited deadlines
through trial, and after a flurry of post-trial briefing by the parties, the District Court
issued its sixty-page final order on April 30, 2024. App. 1420. Then after ten days
elapsed from the District Court’s April 30 Order, and despite the purported urgency
of the State’s May 15 “deadline,” the State finally filed an Application for Stay in

this Court on May 10. Any “emergency” is the State’s own creation. The State’s
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Application to this Court five days before May 15 may have some rhetorical appeal,
but it comes after repeated delays on the State’s part. The Louisiana voters should
not suffer as a result.

Though Purcell does not apply now, “[a]s an election draws closer that risk
will increase.” Purcell, 549 U.S. at 4-5. A stay by this Court now presents increasing
risk of voter confusion and disruption of Louisiana’s 2024 primary election. This
Court should not allow Applicants, currently complaining in vain of a Purcell issue,
to invite such a predicament into these proceedings by obtaining of a stay. Cf. North
Carolina v. Covington, 585 U.S. 969, 977 (2018) (per curiam) (holding that since
“the District Court had its own duty to cure illegally gerrymandered districts through
an orderly process in advance of elections,” under Purcell, the District Court did not
abuse its discretion when it drew the remedial districts itself rather than give the
Legislature another try).

As the State of Louisiana admits, redistricting has eluded it for years now. The
best path, and the path this Court has repeatedly taken in identical situations, is to
deny the State’s application for a stay pending appeal and to let the three-judge
District Court proceed to the remedial phase of this trial on its expedited time frame
so the merits of this litigation are finally resolved. See, e.g., Mich. Indep. Citizens
Redist. Comm’n v. Agee, 144 S. Ct. 715 (2024) (Mem) (denying the State’s

application for stay after injunction before remedial proceedings); Allen v. Milligan,
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144 S. Ct. 476 (2023) (Mem) (same); see also Trevino v. Palmer, 144 S. Ct. 1133
(2024) (Mem) (denying Intervenors’ application for stay pending appeal after the
district court ordered both an injunction and remedial order).

V.  Under the third Nken factor, a stay will harm Respondents.

With regard to the third factor (harm to other parties), issuance of a stay will
seriously harm Respondents and other parties. Nken, 556 U.S. at 434. Though
Applicants inexplicably neglect to address the harm to Respondents, the District
Court already found that Plaintiffs are irreparably harmed absent an injunction. App.
1478. Respondents and other non-party voters will at least be substantially harmed
(a lesser standard), Nken, 556 U.S. at 434, if that injunction is now stayed because a
blatant gerrymander will rise from the ashes, even if technically just “pending
appeal.” The inevitable delay in adjudication would nearly ensure that the State
could not pass a remedial map in time for the 2024 election—effectively reinstating
the gerrymander and preventing relief to the prevailing party. This Court should be
reluctant to grant a stay with the effect of “giv[ing] appellant the fruits of victory
whether or not the appeal has merit.” Jimenez v. Barber, 252 F.2d 550, 553 (9th Cir.
1958); see also BST Holdings, LLC v. OSHA, 17 F.4th 604, 618. (5th Cir. 2021).

Crucially, each Plaintiff is harmed as a matter of law because they are subject
to a racial gerrymander under SBS. See Covington, 585 U.S. at 978 (holding that

plaintiffs can establish a cognizable injury by showing “they had been placed in
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their legislative districts on the basis of race”); see also Miller, 515 U.S. at 911;
Hays, 515 U.S. at 744-45; Shaw I, 509 U.S. at 650; Harding v. Cnty. of Dallas,
Tex., 948 F.3d 302 (5th Cir. 2020). Contrary to the Applicants’ purely speculative
harm, if Respondents are forced to vote under SB8, a map the District Court already
definitely determined is unconstitutional, their harm would be real and imminent.

VI. The public interest weighs against a stay.

Finally, the public interest weighs heavily against a stay. The harm to
Respondents i1s shared by every Louisiana voter. Once a scheme is found
unconstitutional, “it would be the unusual case in which a court would be justified
in not taking appropriate action to ensure that no further elections are conducted
under the invalid plan.” Reynolds v. Sims, 377 U.S. 533, 585 (1964). This is no such
case; no equitable considerations justify the withholding of immediate relief. /d. The
State Applicants have no interest in enforcing an unconstitutional law; the Robinson
Applicants, who have no standing anyway, have no valid interest in voting under an
unconstitutional scheme. BST, 17 F.4th at 618 (““Any interest . . . in enforcing an
unlawful (and likely unconstitutional) [law] is illegitimate.”). Further, this Court has
recognized that though public interest may lie in the execution of statutes enacted by
representatives of the people, such interest yields in the face of a “showing of [the
statute’s] unconstitutionality.” Nken, 556 U.S. at 436. This Court should not award

the Applicants “the fruits of victory” mere days after the District Court issued a
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permanent injunction against them on the merits, especially after they made every
attempt to stall proceedings. Jimenez, 252 F.2d at 553.

Two considerations in particular weigh against a stay here. First, if certainty
and finality for the November primary is important, then finishing the District
Court’s trial and completing the record is within reach, just 21 days away. A stay
would scuttle this opportunity and place all of the parties back at square one. Second,
far from allowing the Court to preserve the status quo, a stay runs a serious risk of
picking a winner in the dispute below: neither Respondents nor the State, but the
Robinson Applicants, who seek without an adequate showing to force through a
second Black-majority district. The Court should reject this course of action.

A. The District Court should be allowed to finish its trial and remedy
Respondents’ gerrymandering injury.

The best avenue for this Court is to allow the District Court to develop a full

record before it preliminarily stays the proceedings below.!! Remedial proceedings

' The Galmon Amici make a judicial economy argument, suggesting a stay is
appropriate in this case because this Court is presently adjudicating a similar case,
Thomas C. Alexander, et al. v. The South Carolina State Conference of the NAACP
(No. 22-807). Such a conclusion is folly. First, there is no reason to believe there are
issues in that case which would affect this case. Though both cases relate to racial
gerrymandering, the factual predicates are different, and each will be reviewed under
a clear error standard. This is distinguishable from the novel legal issues presented
in cases like Milligan. Second, the Galmon Amici suggest no reason why this Court
should not wait until the District Court has ordered a remedial map to address their
issues.
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have already begun; the District Court is set to take the parties’ evidence in just four
days, on Friday, May 17, 2024; and it is set to enter its final remedial judgment on
June 4, 2024—just 21 days from today. As in Michigan Independent Citizens
Redistricting Commission v. Agee and Allen v. Milligan when this Court denied the
State’s stay applications, the record in this case has yet to be fully developed.

The same was true in Ardoin v. Robinson. There, the State argued in a letter to
this Court that the Supreme Court should continue to stay proceedings below, allow
briefing and argument, and decide the case before it had the opportunity to be fully
litigated in the lower courts. See Reply letter (No. 21-1596), Ardoin v. Robinson, No.
21A814, at 2-3 (filed June 14, 2023). This Court instead determined that the writ of
cert was improvidently granted, vacated the stay, and remanded the case to the Fifth
Circuit Court of Appeals for further proceedings. Ardoin v. Robinson, 143 S. Ct. 2654
(2023) (Mem). Likewise, in Garcia v. Hobbs, 144 S. Ct. 994 (2024) (Mem), this
Court recognized that the case had yet to proceed through the proper channels with
a full development of the record; accordingly, the Court remanded the case with
instructions to allow the case to proceed before the proper court. /d. at 995. The

result should be the same here.
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B. A stay chooses a winner in the dispute below and may allow the
imposition of an unnecessary Black-majority district, aggravating the
public injury from the current gerrymander.

Finally, the Court should consider that a stay will in reality preserve nothing
for appeal. Instead, on these facts, it will effectively choose a 2024 winner in the
three-way controversy below between Plaintiffs’ impending Equal Protection
remedy, the Galmon-Robinson Intervenors’ alleged VRA remedy, and the State’s
alleged interest (six months before the November primary) in administrative ease.

First, as noted above, a stay pending appeal means Respondents and millions
of other voters will receive no remedy in 2024 for the brutal racial gerrymander
identified by the three-judge District Court. It freezes the District Court in mid-trial
just a few weeks before it is poised to remedy the gerrymander. It also awkwardly
leaves the parties to brief only the District Court’s liability determination on appeal,
when a more complete factual record is nearly ready at the impending conclusion of
the remedial phase.

Second, it allows the Robinson Applicants—whose goal all along was to force
the three-judge panel to surrender its exclusive jurisdiction over the Equal Protection
claims to the single-judge Middle District Court, or else abstain—to slip out from
under the three-judge Western District court’s remedial jurisdiction. Under 28 U.S.C.

2284, the Western District has exclusive jurisdiction over the Equal Protection

claims and, importantly, an Equal Protection remedy. “Congress intended a three-
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judge court, and not a single district judge, to enter all final judgments in cases
satisfying the criteria of § 2284(a).” Shapiro v. McManus, 577 U.S. 39, 44 (2015)
(emphasis added).

The danger from this gamesmanship is imminent. Although there is no longer
any operative pleading in the Robinson case in the Middle District, the court there
never closed the case, potentially waiting to spring back into subject matter
jurisdiction upon some future development. That time may be now. These same
Robinson-Galmon Intervenors urged the Middle District to take precisely this
course, and even without a stay, the Galmon Intervenors are currently urging it leap
ahead of the Western District to create its own remedial map. Although, in order to
slow proceedings, the Intervenors refuse to expeditiously share proposed maps in
the Western District’s remedial phase, they have told the Middle District they are
ready to begin on a remedy immediately. Based on earlier proceedings, every single
Intervenor-proposed map contains two majority-minority districts, every single map
fails to perform under the VRA, and every map is its own racial gerrymander.
Staying only the Western District not only deprives Respondents of a remedy, it lays
all the groundwork that is necessary for the Middle District to awake from its
dormancy, skip a final trial on liability, and move directly to impose a map that is

itself a racial gerrymander.
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Third, if the State is correct that not receiving a map until after May 15 will
guarantee “election chaos,” any remedy from the Intervenors’ court in the Middle
Court—which may be waiting on a stay here to even begin its own remedial
proceedings—will necessarily come too late to avoid this supposed danger. Although
the State is wrong that Purcell 1s implicated if Respondents receive a remedy from
the Western District, an even later remedy from the Middle District will trigger
Purcell chaos on steroids.

Put another way, the only way to truly avoid the State’s asserted “election
chaos” harm is to freeze all proceedings below—in both the three-judge and single-
judge District Courts, and proceed under the currently-encoded plan, HB1, for the
current election.

But tellingly, neither the State nor Robinson Applicants ask for this remedy.
Instead, all of Respondents’ opposing parties are openly advocating or secretly
hoping for a stay that will cause HB1 to appear as a default, thereby creating an
irresistible temptation for the Middle District to restart remedial proceedings and
impose its own two-majority-minority map. The gambit is now clear. This Court
should reject it. The Western District should be allowed to finish its work, and if the
State and Intervenors at that point wish to resuscitate SB8 or any other map that
attempts to gerrymander a second majority-minority district from Baton Rouge to

North Louisiana, they can pursue that remedy on appeal in the ordinary course.
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CONCLUSION

For the foregoing reasons, the Applications for Stay should be denied. The

District Court should be allowed to complete its trial, issue a remedy by June 3,

2024, and put an end to years of litigation.
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF LOUISIANA—MONROE DIVISION

PHILLIP CALLAIS, LLOYD PRICE, )
BRUCE ODELL, ELIZABETH ERSOFF, )
ALBERT CAISSIE, DANIEL WEIR, )
JOYCE LACOUR, CANDY CARROLL )
PEAVY, TANYA WHITNEY, MIKE )
JOHNSON, GROVER JOSEPH REES,
ROLFE MCCOLLISTER,

Plaintiffs,
Case No.
NANCY LANDRY, IN HER OFFICIAL
CAPACITY AS LOUISIANA

SECRETARY OF STATE,

Defendant.

N N N N N N N N N N N N

COMPLAINT

Violations of Civil Rights Protected by the Fourteenth and Fifteenth Amendments
of the United States Constitution; 42 U.S.C. § 1983;
Three-Judge Court Requested Under 28 U.S.C. § 2284
I. Introduction
1. In a matter of eight days, a bill to redistrict all the congressional districts of the
State of Louisiana, SB8, was introduced in the Louisiana Senate, went through Senate committee
hearings, passed by a vote in the Senate, was transferred to the Louisiana House of

Representatives, went through House committee hearings and amendments, was passed by a vote
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in the House, went back to the Senate with amendments and passed by a vote, was sent to the
Governor’s desk, and was signed by the Governor.

2. From start to finish the State’s purpose was clear: segregate voters based entirely
on their races and create two majority-African American voting districts and four majority non-
African American districts, without regard for any traditional redistricting criteria. SB8’s
sponsors and many other lawmakers expressly stated their intent was to maximize the voting
strength of African American voters by stripping them from their communities in far-flung
regions of Louisiana and consolidating them into two districts that stretched hundreds of miles in
length and dwindled to less than a mile in width. In doing so, the State engaged in textbook

racial gerrymandering and violated the U.S. Constitution.

3. The State’s new map divides its congressional districts into six bizarre shapes:'
] e -
SRl R e e
= ’ 5 ‘» = .ly ’(j
RS :
>‘°7 y 0 g
o
4. The State of Louisiana has tried this redistricting strategy before. Not long ago,

the State, after years of litigation and several trips to the Supreme Court, enacted a map

remarkably similar to the one in SBS:

1

This official map can be found along with the text of the enacted statute and reports for SB8/Congress Act 2 on the
Louisiana Government Redistricting website: https://redist.legis.la.gov/2024 Files/2024CONGRESSACT2.

2
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(Rct 1)

Hays v. Louisiana, 936 F. Supp. 360, 374 app. Il (W.D. La. 1996). That map too had two
majority-minority districts: District 2 and District 4. District 4 was long and narrow and slashed
from the Northwest corner of Louisiana down to Southeastern Baton Rouge. But the Court
recognized the map for what it was: an unconstitutional racial gerrymander. Hays v. Louisiana
“presents us with what we in Louisiana call a ‘Goose’ case,” meaning it is almost factually
identical to the case before this Court today. /d. at 368. Like District 4 of the past, District 6 in
SB8 today “is approximately 250 miles long.” Id. “The District thinly links minority
neighborhoods of several municipalities from Shreveport in the northwest to Baton Rouge in the
southeast (with intermittent stops along the way at Alexandria, Lafayette, and other
municipalities), thereby artificially fusing numerous and diverse cultures, each with its unique
identity, history, economy, religious preference, and other such interests.” /d. The resemblances
between the past and present State actions are extraordinary. Only here, the facts are far worse
for the State.

5. Here, the State has engaged in explicit, racial segregation of voters and

intentional discrimination against voters based on race. The State has drawn lines between
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neighbors and divided communities. In most cases, the lines separate African American and non-
African American voters from their communities and assign them to Districts with dominating
populations far away. In the matter of a mile, a person can travel in a straight line from a
majority-non-African American district to a majority-African American district and then back to
a majority-non-African American one. The State has not even tried to cover its motives or offer
race-neutral reasons for the map. Cf. id. at 369. Legislators have openly admitted that the sole
purpose behind the configuration of these bizarre districts was to create “two congressional
districts with a majority of Black voters” with “over 50% Black voting age population,” without
considering any traditional criteria such as compactness or communities of interest, so Louisiana
would have “two majority-minority districts that perform.” But the State has conceded that it is
“impossible” that “a second majority-minority district can be drawn without impermissibly
resorting to mere race as a factor,”™ that any attempt to do so with Louisiana’s African American
voters dispersed throughout the State is only doable as an unconstitutional “racial
gerrymander,”™ and that “attempting to pick out only those census blocks over 50% population
and excluding to the extent possible blocks of less than 50% Black population” on a map
demonstrates “the exact type of evidence of racial intent that dooms legislative action.”® These
statements confirm that the State has violated the U.S. Constitution by enacting SB8 in at least
two ways. First, the State has violated the Equal Protection Clause of the Fourteenth Amendment
by enacting racially gerrymandered districts. And second, the State has violated the Fourteenth
and Fifteenth Amendments by intentionally discriminating against voters and abridging their
votes based on racial classifications across the State of Louisiana. Accordingly, Plaintiffs
respectfully ask the Court for declaratory and injunctive relief.

I. Jurisdiction

? See the introductory statements of Senator Glen Womack and Representative Beau Beaullieu on the Senate and
House floors, respectively. Louisiana State Senate, Senate Chamber 1ES Day 3 (Jan. 17, 2024),
https://senate.la.gov/s_video/VideoArchivePlayer.aspx?v=senate/2024/01/011724SCHAMB [hereinafter Senate
Archive]; Louisiana State House of Representatives, House Chamber Day 5, 1ES — SINE DIE (Jan. 19, 2024),
https://house.louisiana.gov/H Video/VideoArchivePlayer?v=house/2024/jan/0119 24 1ES Day5 [hereinafter
House Archive].

? See statement of Senator Gary Carter quoting Congressman Troy Carter during the Senate debate. Senate Archive,
supra.; see also statement of Senator Royce Duplessis, id., and statement of Representative C. Denise Marcelle,
House Archive, supra.

* Intervenor-Defendant the State of Louisiana’s Combined Opposition to Plaintiffs’ Motions for Preliminary
Injunction at 15, Robinson v. Ardoin, No. 3:22-cv-00211-SDD-SDJ (M.D. La. Apr. 29, 2022), ECF 108.

> Id. at 13-15.

®Id. at 14-15.
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1. This Court has jurisdiction under 42 U.S.C. §§ 1983 and 1988, as well as 28
U.S.C. §§ 1331, 1343(a)(3), and 1343(a)(4).

2. Plaintiffs are entitled to have their case decided by a three-judge district court
panel because this action challenges “the constitutionality of the apportionment of congressional
districts.” 28 U.S.C. § 2284(a).

3. Venue is proper in this district because a “substantial part of the events or
omissions giving rise to the claim occurred” here. 28 U.S.C. § 1391(b)(2). Specifically, Plaintiff-
voters suffered a violation of their rights under the Fourteenth and Fifteenth Amendments in this
district.

4. This Court has authority to award the requested declaratory and injunctive relief
under 28 U.S.C. §§ 2201 and 2202.

I. Parties

1. Plaintiff Albert Caissie, Jr., is a non-African American voter who resides in
Monroe, Louisiana and Ouachita Parish. He resided at the same address before SB8 was enacted.
He plans to vote in the 2024 congressional election. Prior to the enactment of SB8, his address
was in congressional District 5. SB8 now places his address in District 5.

2. Plaintiff Phillip Callais is a non-African American voter who resides in Brusly,
Louisiana and West Baton Rouge Parish. He resided at the same address before SB8 was
enacted. He plans to vote in the 2024 congressional election. Prior to the enactment of SBS, his
address was in congressional District 2. SB8 now places his address in District 6.

3. Plaintiff Elizabeth Ersoff is a non-African American voter who resides in
Shreveport, Louisiana and Caddo Parish. She resided at the same address before SB8 was
enacted. She plans to vote in the 2024 congressional election. Prior to the enactment of SBS, her
address was in congressional District 4. SB8 now places her address in District 6.

4. Plaintiff Grover Joseph Rees is a non-African American voter who resides in
Lafayette, Louisiana and Lafayette Parish. He resided at the same address before SB8 was
enacted. He plans to vote in the 2024 congressional election. Prior to the enactment of SBS, his
address was in congressional District 3. SB8 now places his address in District 6.

5. Plaintiff Lloyd Price is a non-African American voter who resides in DeVille,

Louisiana and Rapides Parish. He resided at the same address before SB8 was enacted. He plans
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to vote in the 2024 congressional election. Prior to the enactment of SBS§, his address was in
congressional District 5. SB8 now places his address in District 6.

6. Plaintiff Rolfe McCollister is a non-African American voter who resides in Baton
Rouge, Louisiana and East Baton Rouge Parish. He resided at the same address before SB8 was
enacted. He plans to vote in the 2024 congressional election. Prior to the enactment of SBS, his
address was in congressional District 6. SB8 now places his address in District 5.

7. Plaintiff Candy Carroll Peavy is a non-African American voter who resides in
Shreveport, Louisiana and Caddo Parish. She resided at the same address before SB8 was
enacted. She plans to vote in the 2024 congressional election. Prior to the enactment of SB8, her
address was in congressional District 4. SB8 now places her address in District 4.

8. Plaintiff Mike Johnson is a non-African American voter who resides in
Shreveport, Louisiana and Caddo Parish. He resided at the same address before SBS was
enacted. He plans to vote in the 2024 congressional election. Prior to the enactment of SBS, his
address was in congressional District 4. SB8 now places his address in District 4.

0. Plaintiff Bruce Odell is a non-African American voter who resides in Lafayette,
Louisiana and Lafayette Parish. He resided at the same address before SB8 was enacted. He
plans to vote in the 2024 congressional election. Prior to the enactment of SB8, his address was
in congressional District 3. SB8 now places his address in District 3.

10.  Plaintiff Joyce LaCour is a non-African American voter who resides in Gonzales,
Louisiana and Ascension Parish. She resided at the same address before SB8 was enacted. She
plans to vote in the 2024 congressional election. Prior to the enactment of SB8, her address was
in congressional District 6. SB8 now places her address in District 2.

11.  Plaintiff Tanya Whitney is a non-African American voter who resides in Sorrento,
Louisiana and Ascension Parish. She resided at the same address before SB8 was enacted. She
plans to vote in the 2024 congressional election. Prior to the enactment of SB8, her address was
in congressional District 6. SB8 now places her address in District 1.

12. Plaintiff Daniel Weir, Jr., is a non-African American voter who resides in
Meraux, Louisiana and St. Bernard Parish. He resided at the same address before SB8 was
enacted. He plans to vote in the 2024 congressional election. Prior to the enactment of SBS, his

address was in congressional District 1. SB8 now places his address in District 1.
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13. Defendant is Secretary of State Nancy Landry. She is only sued in her official
capacity. As Secretary of State, she is “the chief election officer of the state.” La. Const. art. 4,
§ 7; La. R.S. § 18:421. The State Constitution requires her to “prepare and certify the ballots for
all elections, promulgate all election returns, and administer the election laws, except those
relating to voter registration and custody of voting machines.” La. Const. art. 4, § 7. Her
oversight of elections extends to federal congressional elections. La. R.S. §§ 18:452, 18:462. She
opens and determines whether potential candidates qualify to run in federal congressional
elections before placing their names on the ballot, and she holds and conducts the elections. Hall
v. Louisiana, 974 F. Supp. 2d 978, 993 (M.D. La. 2013); Johnson v. Ardoin, No. CV 18-625-
SDD-EWD, 2019 WL 2329319, at *3 (M.D. La. May 31, 2019).

14.  Each Plaintiff is a registered voter who has a right to vote and plans to vote in the
2024 congressional election.

15. Plaintiffs have standing to challenge SB8 because the law classifies and
segregates them into distinct districts based on their races for purposes of voting. See North
Carolina v. Covington, 138 S. Ct. 2548, 2552-54 (2018) (per curiam) (holding that plaintiffs can
establish a cognizable injury by showing “they had been placed in their legislative districts on
the basis of race”); see also Miller v. Johnson, 515 U.S. 900, 911 (1995); Shaw v. Reno (Shaw 1),
509 U.S. 630, 650 (1993); Harding v. Cnty of Dallas, Tex., 948 F.3d 302 (5th Cir. 2020). They
all reside in racially gerrymandered districts. Plaintiffs have thereby suffered a constitutional
injury that is traceable to the challenged law and redressable by this Court.

16. Plaintiffs also have standing because they suffered unlawful, intentional
discrimination based on race when the State used a racial quota to create two majority-African
American districts. Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll., 600
U.S. 1 (2023); Adarand Constructors v. Pena, 515 U.S. 200 (1995); Richmond v. J.A. Croson
Co., 488 U.S. 469 (1989).

17.  Plaintiffs also have standing because they have suffered an abridgement of their
rights to vote. Shaw v. Hunt (Shaw II), 517 U.S. 899, 917 (1996); Gomillion v. Lightfoot, 364
U.S. 339 (1960).

18. These injuries are traceable to SB8, which directly and intentionally caused these

injuries.
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19. These injuries are also redressable by this Court because this Court can declare
this map invalid and enjoin its use, and thereby stop the constitutional harm and unlawful racial
discrimination. This Court can also reshape each district to remedy the violation of Plaintiffs’
constitutional rights.

I. Statement of Facts

1. During its 2021 legislative session, the Louisiana State Legislature received the
2020 decennial census data and learned that the State of Louisiana would continue to have six
congressional districts.

2. The census data revealed that 29.87% of the Louisiana voting age population was
non-Hispanic African American and 31.25% of the voting age population was African
American.

3. The Louisiana Legislature then adopted a joint rule to establish redistricting
criteria. La. Leg. J.R. 21A. From October 2021 to January 2022, the Legislature held public
meetings to solicit comments on redistricting maps. Then after this extensive process, the
Legislature convened. On February 1, 2022, both Chambers presented identical redistricting
bills. After weeks of deliberation and debate, the bills passed in each Chamber. Louisiana
Governor John Bel Edwards vetoed the two bills, but the Legislature overrode the veto for the
House bill, and it became law on March 30, 2022.

4. On March 9, 2022, some voters filed a lawsuit against the Louisiana Secretary of
State and sought a preliminary injunction. The State of Louisiana intervened.

5. On April 29, 2022, the State, through then-Attorney General Jeff Landry’s Office,
argued before the district court in opposition to the preliminary injunction: “No sufficiently
numerous and geographically compact second majority-minority district can be drawn in
Louisiana.” Intervenor-Defendant the State of Louisiana’s Combined Opposition to Plaintiffs’
Motions for Preliminary Injunction at 6, Robinson v. Ardoin, No. 3:22-cv-00211-SDD-SDJ
(M.D. La. Apr. 29, 2022), ECF 108 [hereinafter State Motion]. It went on to say: “The minority
population in Louisiana is not compact” when accounting for the necessary “traditional
districting principles.” Id. at 11. Rather, to draw two districts with a certain African American
voting age population percentage, you “had to ignore any conception of communities of
interest.” Id. at 8; see id. (“The fact that so many communities of interest were either divided

among the Congressional districts or paired with unlikely and dissimilar larger cities begs the
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question of whether the distribution of African Americans are truly compact enough to create a
second majority-minority Congressional district.”). The State also claimed, “no constitutional
second majority-minority congressional district is possible in Louisiana” and any attempt to
create one would be an unconstitutional “racial gerrymander.” Id. at 13 (emphasis added). The
State also said plaintiffs presented “the exact type of evidence of racial intent that dooms
legislative action.” Id. at 14-15. In sum, the State repeatedly stressed that it was “impossible . . .
to demonstrate that a second majority-minority district can be drawn without impermissibly
resorting to mere race as a factor.” Id. at 15; see also id. at 7 (“again, . . . you cannot create two
legally sufficient BVAP congressional districts”). In doing so, the State admitted that it could not
create two majority-African American districts without violating the U.S. Constitution. /d.

6. SB8 did exactly that by creating two majority-African American districts.

7. The State also acknowledged the limits of Section 2 of the Voting Rights Act in
the briefing, arguing that, “it is well established that when a plaintiff brings a claim under
Section 2, there is ‘nothing in [Section 2 that] establishes a right to have members of a protected
class elected in numbers equal to their proportion in the population.”” Id. at 10-11 (citing 52
U.S.C. § 10301(b); Thornburg v. Gingles, 478 U.S. 30, 43 (1986)).

8. The State also argued that maps proposed by the plaintiffs in that case, creating
majority-African American districts composed of African American voters in cities 152 and 157
miles apart, demonstrated that the districts were not compact. /d. at 12.

0. SB8 later created majority-African American districts with African American
voters in cities 250 miles apart.

10. Despite the State’s arguments and admissions, the United States District Court for
the Middle District of Louisiana granted a preliminary injunction. But the District Court did not
issue a final order. The case never advanced to the merits. At no point did any court—not the
Middle District of Louisiana, the United States Court of Appeals for the Fifth Circuit, or the
Supreme Court of the United States—issue a final order on the merits.

1. Defendant Nancy Landry was elected to serve as Louisiana Secretary of State in
November 2023 and assumed office on January 8, 2024.

12. Jeff Landry, who previously defended the State as Attorney General, was elected

to serve as Louisiana Governor in November 2023 and assumed office on January 8, 2024.
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13. On the Governor’s very first day in office, he called a special legislative session
specifically to redistrict Louisiana’s congressional districts.

14. On January 15, 2024, the Governor opened the session with a few remarks. He
said he called the Legislature to the redistricting special session to perform “[a] job that our own
laws direct us to complete” and “a job that our individual oaths promised we would perform.”
Office of the Governor, Governor Jeff Landry Opens First Special Session on Court Ordered
Redistricting (Jan. 16, 2024), https://gov.louisiana.gov/news/governor-jeff-landry-opens-first-
special-session-on-court-ordered-redistricting. He said he gathered the Legislature to “seek to
amplify the voice of the few.” Id.

15.  During that special session, Senator Glen Womack introduced SBS8, a bill to
redistrict Louisiana’s congressional districts, with the stated goal of creating two majority-
African American districts.

16. SB8 repealed La. R.S. § 18:1276—the State’s congressional redistricting map
enacted on March 30, 2022.

17. SB8’s final map created two majority-African American districts, Districts 2 and
6, and four majority-non-African American districts, Districts 1, 3, 4, and 5.

18. The map was drawn on the presumption that African American voters in
Louisiana all share the same interests and issues because of their race, regardless of where they
geographically reside, and even though Louisiana’s African American residents are dispersed
throughout the State, living in integrated parishes and cities throughout Louisiana.

19. That map, as laid out in the legislative reports, is included here:

10
10
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Act 2 (SB2) 1st ES (2024) - Congressional Districts

20. A map of the dispersion of these African American voters is included here, with
the highest numbers of African American voters located first in New Orleans, then Baton Rouge,

and finally in Shreveport.

11
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21. SB8’s map did not resemble any alternative maps presented in the prior litigation.

22. SB8’s enacted District 6 stretches in a familiar slash mark, reminiscent of the
rejected map in Hays, from the top Northwest corner of the State in Shreveport, diagonally to
central Alexandria, and then further down to Baton Rouge in the Southeast. It also takes an
abrupt detour even further South to Lafayette in the heart of Acadiana to pick up African
American voters.

23. SB8 drew Districts 6 and 2 to “connect the dots” of areas with large numbers of
African American voters. A map depicting the areas with the highest numbers of African

American voters alongside SB8’s district lines illustrates this point.

12
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District

24. Baton Rouge and Shreveport are roughly 250 miles apart. They are not only
separated by distance but also by culture, industry, topography, and even common natural
disasters. The geographic, economic, and cultural gulf between Shreveport in the North and
Lafayette in the South looms just as large.

25. In Rapides Parish, District 6 dwindles down to a narrow width of 2.5 miles before
continuing its snake upward toward Shreveport.

26.  District 6’s appendages are also extremely narrow. It dwindles down to a width of
less than a mile—4,384.17 feet—wide in East Baton Rouge Parish between I-10 and the juncture
of Perkins Road and Dawson Creek. Another slice of District 6 at the bottom of East Baton
Rouge Parish between Burbank Drive and the Iberville Parish line is only 1.82 miles wide.
Another appendage between St. Landry Parish and Lafayette Parish is only 2.95 miles wide. In
North De Soto Parish, District 6 carves out a 1.9-mile-wide sliver between Wallace Lake and

Linwood Avenue.
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27. District 6 cuts through and divides many parishes, including Caddo, De Soto,
Rapides, Lafayette, Avoyelles, and East Baton Rouge Parishes—six out of the ten parishes in
District 6.

28. District 2 divides even more parishes: Ascension, Assumption, Terrebonne, St.
Charles, Jefferson, St. Bernard, and Orleans—seven out of the nine parishes in District 2.

29. The map also intentionally created four majority-non-African American districts
and excluded African American voters in Districts 1, 3, 4, and 5.

30. These districts too were gerrymandered based on race.

31. District 5 barely satisfies the contiguity requirement. A minuscule land bridge
only 1.2 miles wide at the juncture of West Feliciana and Avoyelles Parishes unites District 5’s
Northern and Southern arms, which threaten to break in half from erosion. It is only contiguous
by virtue of the Mississippi River; the surrounding shores and an island are uninhabited. These
two halves are unconnected by road, bridge, ferry, trail, or path. Any unity or community of
interest is pure myth.

32.  District 5 and District 6 divide Baton Rouge purely based on race. The areas of
Baton Rouge with predominantly non-African American populations were drawn to fall under
District 5, which was designed to be a majority-non-African American District. The areas of
Baton Rouge with predominantly African American populations were drawn to fall under
District 6, which was designed to be a majority-African American District.

33. District 4 is nearly cut in half by District 6.

34, None of these six districts are compact. When measured on the Polsby-Popper
Scale of 0 to 1, with a score of 0 indicating absolutely no compactness and 1 indicating total
compactness, all six districts barely rise above 0. District 6 is the worst, with a score of 0.05
compactness. But Districts 4 and 5 both have a staggering score of 0.08 compactness. District 2
has a score of 0.11. And the State’s most compact districts, District 1 and District 3, have scores
of 0.16 and 0.19, respectively. The mean of all six districts was 0.11 for compactness.

35. These compactness scores are lower than the scores for the State’s 2022 enacted
map.

36. Of special concern, SB8 divided communities of interest. Some residents in

Shreveport, for example, were carved out of District 4 from their neighbors to join residents in
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East Baton Rouge, a city 250 miles away with its own ideals, values, culture, economics, and
concerns, solely because they are the same race as those people in East Baton Rouge.

37. SB8 also stripped Lafayette residents from their community of interest in
Southern Louisiana and forced them into the same district as residents of Shreveport in Northern
Louisiana. Lafayette is the core city of “Acadiana,” a region also known as Cajun Country and
home to most of the State’s Francophone population, many of whom identify as Cajuns or
Creoles. Residents of Lafayette and Southern Louisiana pride themselves on their unique, rich
culture with its French and Spanish roots. Southern Louisiana is organized around sugar cane
farming, fishing, and more recently the oil industry. Northern Shreveport has more in common
culturally, socially, economically, and agriculturally with neighboring Texas than with Southern
Louisiana. The only reason to include these two disparate cities in one district and divide both
from their cultural regions is race.

38. SB8 significantly altered the percentages of voting age populations in each
district along racial lines, demonstrating the State’s sole purpose to consolidate African
American voters into two districts.

39. The voting age population (“VAP”) percentages for the previously enacted

districts were:’

District African American VAP % Non-African American VAP %
1 13.482% 86.518%
2 58.650% 41.350%
3 24.627% 75.373%
4 33.820% 66.180%
5 32.913% 67.087%
6 23.861% 76.139%

40.  The voting age population percentages for SB8’s enacted districts are:®
District African American VAP % Non-African American VAP %
1 12.692% 87.308%

’ This data comes from the official Report for Congress Act 5 (HB1) on the Louisiana Redistricting website. See
Report — Congressional Districts by Parish — Pop (2020), VAP (2020) and Registration (12-2022), Louisiana
Redistricting, https:/redist.legis.la.gov/2023 07/2023CONGRESSACTS.

& This data comes from the official Report for Congress Act 2 (SB8) on the Louisiana Redistricting website. See
Report — Congressional Districts by Parish — Pop (2020), VAP (2020), and Registration (12-2023), Louisiana
Redistricting, https://redist.legis.la.gov/2024_Files/2024CONGRESSACT2.

15
15



Case 3:24-cv-00122 Document 1 Filed 01/31/24 Page 16 of 32 PagelD #: 16

2 51.007% 48.993%
3 22.568% 77.432%
4 20.579% 79.421%
5 26.958% 73.042%
6 53.990% 46.010%

41. The biggest change was in District 6, where the African American VAP
percentage increased sharply by 30%, from 23.861% to 53.990%, even though District 6
previously held the second lowest African American VAP and the second highest non-African
American VAP. The non-African American VAP in District 6 decreased proportionately.

42. SB8 decreased the African American VAP percentage in every district except
District 6. In District 2, African Americans still held a majority of the VAP at 51%.

43. SBS increased the non-African American VAP percentage in every district except
District 6, where it dramatically decreased, so non-African Americans went from the majority to
the minority.

44, SB8 gave African Americans a majority, as measured by the BVAP criterion, in
Districts 2 and 6.

45. Senator Womack was the author of SB8. He first introduced SB8 in the Senate on
January 15, 2024. SB8 then went to the Committee on Senate and Governmental Affairs. On
January 17, 2024, it was presented on the Senate floor again for a third reading and final passage.

46.  During that third reading and final passage on January 17, 2024, several Senators
debated and spoke on the bill. Senator Womack, author and sponsor of SBS8, stated the bill
intentionally created “two congressional districts with a majority of Black voters.” Senate
Archive, supra, at 8:47-8:54. He went on to discuss “the boundaries of District 2 and District 6
on your map,” and emphasized that both were “over 50% Black voting age population.” Id. at
9:20-9:35. He went on to state: “Given the State’s current demographics, there is not enough
high Black population in the Southeast portion of Louisiana to create two majority Black
districts and to also comply with the U.S. Constitution’s one-person one-vote requirement. That
is the reason why District 2 is drawn around Orleans parish while District 6 includes the Black
population of East Baton Rouge Parish and travels up the 1-49 corridor to include Black

population in Shreveport.” Id. at 9:35-10:00.
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47. Senator Womack repeated throughout his remarks that his primary goal in
drafting SB8 was to create two majority-African American districts. He repeatedly referred to
District 2 and District 6 as the “minority” or “Black” districts. Id. at 9:00-10:40, 16:35-16:43,
18:15.

48. Senator Womack did not identify any traditional redistricting criteria, such as
compactness or communities of interest, as part of his analysis in crafting SB8 and selecting the
district lines. In fact, he disavowed that he had complied with traditional redistricting criteria.

49. Senator Jay Morris asked Senator Womack about the two majority-minority
districts: “Among the factors that you considered, was the community of interest of the district
something that was considered in coming up with this version of the map that we have before
us? . .. You didn’t consider the community of interests of people having something in common
with one another within the district?” /d. at 11:10-11:53. Senator Womack then responded: “No,
I didn’t because it was, we had to draw two districts and that’s the only way we could get two
districts . . . .” Id. at 11:54-12:05. Senator Womack also denied that he considered agriculture as
a community of interest in District 6. /d. at 12:09-12:48.

50. Senator Womack repeatedly referred to the 250 miles between Baton Rouge and
Shreveport in District 6 as merely a “corridor.” Id. at 9:55-10:00, 12:50-12:55.

51. Senator Morris also asked Senator Womack when referring to District 6: “Would
you say the heart of the district is Northeast Louisiana, North Central Louisiana?” /d. at 12:50-
13:05. Senator Womack responded: “I wouldn’t say the heart of that district is that way.” Id. at
13:05-13:20. He went on to state District 6 simply “had to be drawn like it had to be drawn to
pick that up.” Id. at 13:05-13:20. Senator Morris asked again: “So is there a heart of the
district?” Id. at 13:20-13:25. Senator Womack said: “I don’t think it has a heart of the district.”
Id. at 13:25-13:35. In doing so, Senator Womack stated that there was no tie or common interest
between the Northern region of District 6 and its other regions. Race was the only reason District
6 extended into far-flung regions of Louisiana.

52. When Senator Morris raised other concerns about the districts, Senator Womack
agreed that these issues were valid but said: “Where we had to draw two minority districts, that’s
the way the numbers worked out. You’ve worked with redistricting before and you have to work

everyone around that the best you can.” Id. at 18:08-18:30.
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53. Senator Gary Carter then rose to speak. /d. at 24:30. He raised concerns about the
“current African American voting age population in District 2” because it was now only “51%.”
Id. at 24:30-25:10. He had “serious concerns” with whether “District 2 continues to perform as
an African American district.” Id. at 25:10-25:25. But despite those concerns about African
American “perform[ance]” in District 2, he supported the legislation. /d. In making these
comments, Senator Carter demonstrated that he was especially concerned about ensuring a
certain percentage of the population was African American in District 2. Senator Carter also read
and endorsed a statement on the Senate floor from Congressman Troy Carter, who currently
represents District 2 in the U.S. House of Representatives. He said: “My dear friends and
colleagues, as I said on the steps of the Capitol, I will work with anyone who wants to create two
majority-minority districts. I am not married to any one map. I have worked tirelessly to create
two majority-minority districts that perform. That’s how I know that there may be better ways to
craft both of these districts. There are multiple maps that haven’t been reviewed at all. However,
the Womack map creates two majority-minority districts and therefore I am supportive of it, and
I urge my former colleagues and friends to vote for it while trying to make both districts stronger
with appropriate amendment. We do not want to jeopardize this rare opportunity to give African
American voters the equal representation they rightly deserve.” Id. at 26:00-27:00.

54. Senator Katrina Jackson also said on the floor that she supported SBS8. Id. at
28:00. She stated, “I don’t think we’re in the hands of a heavy-handed judge.” Id. at 29:50-30:00.
“There is nothing that says that a second African American serving in Congress in Louisiana will
not help the masses. If we think that, then we think that we’re less than or better than a person
based on race. If anyone in this chamber could articulate a reason why they believe that any
African American that sits before you today wouldn’t go before you with the same heart and zeal
and vigor and heart for the people, then maybe we can say that there’s not an African American
in this State that’s not going to stand before Congress and represent us. But I literally do not
believe that there’s a colleague in here that looks across this Chamber at any member of the
Black Caucus that does not believe that we would not go to Congress and represent the State of
Louisiana. And so I stand in support with reluctancy of having to talk to my constituents after
this vote but with carrying the spirit of fairness that they asked me to carry in the last
redistricting session.” Id. at 30:00-32:08.
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55. Senator Jackson also stated that her “constituents and a lot of constituents in
North Louisiana are experiencing ice . . . and so a lot of them don’t even know that we’re down
here right now passing maps and so this is the first time in a long time that I am probably going
to vote for something that I haven’t vetted through my constituency.” /d. at 28:00-29:30. She
went on to state that she, along with “Representative Fisher [and] Representative Morrell will
have a zoom community meeting to catch them up on what they have lost while they were at
home.” Id. at 28:00-29:30.

56. Senator Royce Duplessis spoke next, stating that SB8 “was much more than lines
on a map.” Id. at 32:30-33:00. He said SB8 “was about one-third of this State going
underrepresented for too long.” Id. at 33:00-34:15. “So I think it’s important that we keep the
focus on why we’re here today.” Id. at 34:15-34:35. His reference to one-third of the State was a
reference to the African American population. He went on to state: “Just like Senator Carter, I’'m
not thrilled with what’s happening in District 2 and the way it’s lowering the numbers,” referring
to the numbers of African American voters Senator Carter discussed. /d. at 34:40-34:52. Senator
Duplessis discussed how he had created a map with Senator Price that “we thought performed
better.” Id. at 34:52-35:00. He stated he would support SB8 “because he thought it was time to
give people of this State fair representation.” Id. at 35:25-35:32.

57. Senator Thomas Pressly also rose in opposition, stating that Northwest Louisiana
was “unique from the rest of our State, and I believe that commonalities of interest are
important.” Id. at 35:55-36:40. He explained the strong cultural, industrial, and agricultural
differences between Northwest Louisiana and Baton Rouge, as well as the different natural
disasters facing the two regions. Id. at 37:14. He stated: “I cannot support a map that puts Caddo
Parish and portions of my district, which is over 220 miles from here, in a district that will be
represented by someone in East Baton Rouge Parish that may or may not have ever even been to
Northwest Louisiana and certainly doesn’t understand the rich culture, rich important uniqueness
of our area of the State.” Id. at 36:55-37:23. He went on: “When we look at Louisiana we often
talk about North and South. And that division is true. It’s real. I think all of us acknowledge that.
The I-10 corridor has unique needs. When we think of the challenges you face with storms, often
you think of hurricanes. In North Louisiana we think of tornadoes and ice storms. When you
look at the important regions of our States and the diverse industries that we have . . . that is

something that we must keep in mind as we continue through this process.” Id. at 37:23-38:14.
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He said: “I am concerned with the important part of this State—Northwest Louisiana—not
having the same member of Congress.” Id. at 38:14-38:29. He said it made no sense to create
two congressional districts and draw District 6 and District 4 “along a line that’s based purely on
race.” Id. at 38:29-38:40.

58. SB& passed in the Louisiana Senate on January 17, 2024, by a vote of 27-11.

59. SB8 was then transferred and presented in the Louisiana House of
Representatives on January 17, 2024. SB8 went to the Committee on House and Governmental
Affairs that same day.

60. Then, on January 19, 2024, Representative Beau Beaullieu, as the bill sponsor,
presented SB8 to the House of Representatives for debate and final passage. During his opening
remarks, Representative Beaullieu stated that SB8 created “two congressional districts with a
majority of Black voters.” House Archive, supra, at 2:48:25-2:48:31. Like Senator Womack, he
discussed, “the boundaries for District 2 and District 6,” and emphasized that “both of which are
over 50% Black voting age population or BVAP.” Id. at 2:49:00-2:49:13. He went on to state:
“Given the State’s current demographics, there is not a high enough Black population in the
Southeast portion of Louisiana to create two majority Black districts and to also comply with the
U.S. Constitution’s one-vote one-person requirement. That is the reason why District 2 is drawn
around Orleans Parish, why District 6 includes the Black population of East Baton Rouge Parish
and travels up the 1-49 corridor and the Red River to include Black population in Shreveport.”
Id. at 2:49:19-2:49:49.

61. Representative C. Denise Marcelle also expressed that the goal was to get “a
second congressional district.” Id. at 2:43:25-2:43:30.

62. Only one Representative asked Representative Beaullieu a question after his
presentation. Representative Beryl Amedee asked, “Is this bill intended to create another Black
district?” Representative Beaullieu responded: “Yes, ma’am.” Id. at 2:51:00-2:51:17.

63.  Representative Mike Bayham then rose in opposition of SB8. Id. at 2:51:30. He
stated: “St. Bernhard [Parish] has never been split into two congressional districts.” Id. at
2:52:07-2:52:10. “Looking at these precincts, and I know every precinct, I’ve campaigned in
every precinct in St. Bernhard, we have two precincts, for example, that are in the second
congressional district. One, Precinct 24, gave President Trump 75% of the vote. Precinct 25 gave

President Trump 69% of the vote. Those are in the second district. And the first district is
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Precinct 44 which gave President Biden 83% of the vote. Precinct 45 gave President Biden 85%
of the vote. It seems like these precincts were just thrown together like a mechanical claw
machine just grabbing people and dropping them off.” Id. at 2:52:17-2:23:05. St. Bernhard
Parish is divided between District 1 and 2. He went on to state: “We are being told that we have
to redraw all of this in a period of less than eight days. That is not how you make sausage. That’s
how you make a mess. I cannot in good conscience vote for this bill that divides my community
and I will stand by that for my community.” /d. 2:53:10-2:53:33.

64. No other representatives spoke.

65. SB8 then went to a vote, and it passed in the Louisiana House of Representatives
by a vote of 86-16 on January 19, 2024.

66.  SBS8 was then sent to the Senate with House amendments, and it passed by a vote
of 27-11 on January 19, 2024.

67. Even before the special session, legislators voiced their intent to create two
majority-African American districts. When he received the Governor’s call for the special
legislative session on January 8, 2024, Representative Matthew Willard told the press: “The
math is clear. A third of six is two. And so we look forward to beginning that redistricting
session and walking away with two majority-minority African-American congressional
districts.” See Sabrina Wilson, Gov. Landry calls special session on redistricting as new
legislature takes office, Fox 8 (Jan. 8, 2024), https://www.fox8live.com/2024/01/09/gov-landry-
calls-special-session-redistricting-new-legislature-takes-office/. He also told the public: “We’ll
be doing everything we can to make sure that we are not diluting the voices of Black voters in
Louisiana and to get those two majority-minority seats.” Id. Representative Willard had recently
received a new leadership role in the House as the chair of the House Democratic Caucus, where
in his words, he “lead[s] the caucus of 32 members.” /d.

68. Other elected officials in Louisiana remarked on the purpose of the bill to create
two majority-African American districts and four majority-non-African American districts.

69. Congressman Troy Carter of the U.S. House of Representatives held a press
conference on January 15, 2024, where he stated: “For nearly two years, I have consistently
called for the creation of a second majority-minority district. . . . This is our responsibility, not
the judiciary. . . . I stand here with my friends from the Legislative Black Caucus, the NAACP,

Urban League of Louisiana, and civil rights leaders to firmly state that we are unified and ready
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to work with anyone who is working to create a map that establishes two majority-minority
districts that give Black candidates a meaningful opportunity to win.” Press Release,
Congressman Troy Carter Demands Fair Congressional Maps (Jan. 15, 2024),
https://troycarter.house.gov/media/press-releases/congressman-troy-carter-demands-fair-
congressional-maps. The press conference was an effort to express his “commitment to work
with the Louisiana Legislature and Governor Landry to develop a constitutional map that
contains two majority-minority congressional districts.” /d.

70. As the current Congressman for District 2, Congressman Carter’s voice was
especially important for the passage of SBS. His statements were read on the Senate floor right
before the vote for SB8’s final passage.

71. Other officials made similar comments. For example, Tres Bernhard, adviser to
Congressman Carter, told the Illuminator: “This historical moment is about creating two seats
that a Black person can win . . . . And that’s what this is about. It’s not about a Democratic seat,
it’s about creating two seats that a Black person can win.” /d.

72. After both Houses passed SB8 on Friday, January 19, 2024, the bill went to the
Governor’s desk.

73. The following Monday, January 22, 2024, the Governor signed SB8 into law.
Upon his signature, SB8 went into effect and repealed the 2022 redistricting law.

74. The entire process—from the first introduction of SB8 until the Governor signed

it into law—took only eight days.

Count I: Racial Gerrymandering in Violation of the Fourteenth Amendment

75. The above paragraphs are hereby incorporated by reference as if set forth fully
herein.

76. The Equal Protection Clause of the Fourteenth Amendment provides that “[n]o
State shall . . . deny any person within its jurisdiction the equal protection of the laws.” U.S.
Const. amend. XIV, § 1. States must “govern impartially [and] not draw distinctions between
individuals solely on differences that are irrelevant to a legitimate governmental objective.” Id.

77. The Equal Protection Clause forbids racial gerrymandering. The State “may not
separate its citizens into different voting districts on the basis of race.” Miller, 515 U.S. at 911.

Racial gerrymandering and segregation harm all voters, regardless of race.
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78. To prevail on a racial gerrymandering claim, plaintiffs must show race was the
predominant factor the State considered when creating the challenged districts.

79.  Plaintiffs can rely on either circumstantial evidence of a district’s shape and
demographics or more direct evidence of legislative purpose to show that race was the
predominant factor governing the State’s line-drawing decisions. Covington, 138 S. Ct. at 2553.

80. Here, Plaintiffs have presented sufficient direct and circumstantial evidence to
show the State’s consideration of race predominated over its consideration of traditional
redistricting criteria when it created all six districts. The evidence demonstrates that race was not
just the State’s predominant factor. Race was the State’s sole factor.

81.  First, Plaintiffs have presented sufficient direct evidence of the State’s purpose to
draw all six districts predominantly based on the race of voters.

82. Immediately prior to SB8’s passage, bill sponsors and other legislators on the
Senate and House floors stated that the lines were drawn purely based on race.

83.  Both SB8 sponsors, Senator Womack and Representative Beaullieu, separately
stated that the goal was to create “two congressional districts with a majority of Black voters.”
Senate Archive, supra; House Archive, supra. They drew “the boundaries for District 2 and
District 6” to include “over 50% Black voting age population.” Senate Archive, supra; House
Archive, supra. And they stated that the districts were drawn solely with that goal in mind:
“Given the State’s current demographics, there is not a high enough Black population in the
Southeast portion of Louisiana to create two majority Black districts and to also comply with the
U.S. Constitution’s one-vote one-person requirement. 7That is the reason why District 2 is drawn
around Orleans Parish, why District 6 includes the Black population of East Baton Rouge Parish
and travels up the [-49 corridor and the Red River to include Black population in Shreveport.”
Senate Archive, supra (emphasis added); see also House Archive, supra.

84. The one question Representative Beaullieu was asked after presenting SB8 was:
“Is this bill intended to create another Black district?” He answered: “Yes.” House Archive,
supra.

85. The bill sponsors “purposefully established a racial target”—i.e. an African
American voting majority in two districts—and they were “not coy in expressing that goal.”

Cooper v. Harris, 581 U.S. 285, 299-300 (2017). They “repeatedly told [] colleagues that [the

23
23



Case 3:24-cv-00122 Document 1 Filed 01/31/24 Page 24 of 32 PagelD #: 24

districts] had to be majority-minority.” Id. at 299. Their statements show that race predominated
over other traditional criteria.

86.  Additionally, SB8 sponsor Senator Womack conceded that he did not consider
communities of interest or other traditional redistricting criteria when selecting this map. He
never mentioned compactness. In fact, he acknowledged the odd shape of District 6 when
addressing “why” it narrowly “travels up the 1-49 corridor and the Red River.” Senate Archive,
supra. He also said that District 6 simply “had to be drawn like it had to be drawn to pick [] up”
African Americans. /d.

87. Other Senators and Representatives identified race as the chief districting
criterion in creating all six districts. See Shaw II, 517 U.S. at 906-07; Miller, 515 U.S. at
917-18. For example, Senator Pressly said the lines were drawn “based purely on race.” Senate
Archive, supra. Senator Duplessis said the “focus of why we’re here today” was to increase
African Americans’ voting power. Id. Senator Carter relayed Congressman Carter’s statement
that the singular goal was to create “two majority-minority districts.” /d. Senator Carter and
Senator Duplessis discussed the importance of how District 2 would “perform” as an African
American majority district. /d. Representative Marcelle expressed the goal to get “a second
congressional district.” House Archive, supra.

88.  Many also stated that the goal was to reach a certain threshold percentage of
African American voters in two districts, so that African Americans would hold the VAP
majority in those districts. Senator Carter, for example, stated that he was concerned about
District 2 only having a “51%” African American majority, but because SB8 reached the
threshold majority, he would vote in favor of SB8. Senate Archive, supra. Senator Duplessis
expressed the same sentiment about the “the numbers.” Id.

89. Several senators and representatives in addition to SB8’s sponsors expressed that
SB8 did not conform to any traditional redistricting criteria. Senator Pressly stated that the line
between District 4 and District 6 was “purely based on race,” and did not account for the

EEANTY

“commonalities of interest” of people in Northwest Louisiana and the “unique,” “rich culture,”
“industries,” and even natural disasters that distinguished the region from the rest of the State.
Senate Archive, supra. Representative Bayham also raised concerns about the failure to abide by
traditional redistricting criteria. He said the distinction between voters who were split between

District 1 and District 2 did not even divide on partisan lines. Rather the line-drawing seemed
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“like a mechanical claw machine just grabbing people and dropping them off.” House Archive,
supra. Senator Morris also raised concerns about whether there were any “communities of
interest” considered, a concern that was answered negatively by Senator Womack. Senate
Archive, supra. No traditional redistricting factors account for these decisions. Only racial
considerations drove this line-drawing.

90.  The Governor’s statements prior to the legislative session also indicate that the
goal was to redistrict race-based lines. Speaking on behalf of the State while serving as Attorney
General, he said that it was “impossible” for the State to create a second majority-African
American district without violating the U.S. Constitution and traditional criteria, “without
impermissibly resorting to mere race as a factor” and without engaging in an unconstitutional
“racial gerrymander.” State Motion, supra, at 13-15. These filings from “a state official,” not to
mention one of the key lawmakers in enacting SBS, is “powerful evidence” that the State
“subordinated traditional districting principles to race when it ultimately enacted a plan creating
[the] majority-black districts.” Miller, 515 U.S. at 919.

91. Second, circumstantial evidence establishes that the State flouted traditional
redistricting criteria, including compactness, contiguity, and cohesiveness of communities of
interest, to draw all six districts based purely on race.

92.  All the districts are “narrow and bizarrely shaped.” Allen v. Milligan, 599 U.S. 1,
28 (2023) (quoting Bush v. Vera, 517 U.S. 952, 965 (1996) (plurality)).

93. The districts are not compact. Shaw I, 509 U.S. at 646—48. District 6, for example,
is a narrow diagonal line that runs along the Interstate 49 corridor akin to North Carolina’s
infamous slash district that stretched approximately 160 miles along the Interstate 85 corridor
and was struck down as an unconstitutional racial gerrymander by the Supreme Court in Shaw.
Id. at 635. District 6 stretches at least 250 miles between its appendages in Shreveport and Baton
Rouge, cities in opposite corners of the State. Cf. Hays, 936 F. Supp. at 370 (It “meanders for
roughly 250 miles from the northwestern corner of the state to the southeast, dividing parishes
and municipalities while surgically agglomerating pockets of minority populations along the
way.”). It then plunges South to the heart of Cajun Country in Lafayette to encompass African
American voters there. In Rapides Parish, it dwindles down to a narrow width of 2.5 miles
before continuing its snake upward toward Shreveport. It has a compactness score of 0.05, with 0

being a total lack of compactness and 1 being total compactness. The sole goal behind District
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6’s narrow line across Louisiana is obvious: maximize the African American vote. The other
districts fare no better. Their compactness scores are all extremely low. The Northern and
Southern portions of District 5, for example, are barely connected. District 5 is only 1.2 miles
wide at the juncture of West Feliciana and Avoyelles Parishes and is only contiguous by virtue
of the Mississippi River; the surrounding shores and an island are uninhabited. They are
unconnected by road, bridge, ferry, trail, or path. District 4 is nearly cut in half, and it extends
from Northern to Southern Louisiana, despite the diverging interests of these two regions. Both
District 4 and District 5 have compactness scores of 0.08. District 2 only has a compactness
score of 0.11. District 1 and District 3 only reach scores of 0.16 and 0.19, respectively. All the
shapes are bizarre. The goal of the districts is clear from their shapes: gerrymander and segregate
voters purely based on race.

94, The districts also separate communities of interest and unite disparate groups of
people with nothing in common apart from race. District 6 carves out a long, narrow peninsula
into District 4, splicing several parishes and communities of interest. For example, the cultural
and industrial unity of people in Caddo Parish and Northwest Louisiana far outweighs any unity
between the sliver of people dissected from Caddo Parish and part of the population in East
Baton Rouge, hundreds of miles away. Northern and Southern Louisiana have very distinct
cultures. Race is the only reason to create districts crisscrossing the State.

9s. The harm is felt by African American and non-African American voters alike,
who no longer can influence their communities. See Gomillion v. Lightfoot, 364 U.S. 339 (1960).
Instead, both sets of voters are separated from their communities and thrust into districts with
other voters hundreds of miles away, with whom they have little in common apart from race.
The result is they do not have the same power to appeal to their congressional
representatives—some of whom may have no knowledge of their region or culture.

96. The districts cut through many parishes. Bush v. Vera, 517 U.S. 952, 974 (1996)
(plurality opinion); Cooper, 581 U.S. at 301 n.3 (finding a “conflict with traditional redistricting
principles” where the legislature “split[] numerous counties and precincts”). District 2 severs
seven of the nine parishes it touches. District 6 splinters six out of the ten parishes it cuts

through.
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97. The legislators’ comments and map show that race was not just the predominant
purpose. Race was the sole purpose behind SBS8. Plaintiffs have thereby satisfied their burden to
show that race predominated over other traditional districting criteria.

98. Since Plaintiffs have satisfied their burden, the State has the burden to satisfy
strict scrutiny, meaning the State must show it drew the challenged districts in pursuit of a
compelling state interest, and the resulting districts were narrowly tailored to achieve that
interest. Shaw I, 517 U.S. at 908.

99. First, the State must show it enacted these maps pursuant to a compelling state
interest. The Supreme Court has assumed (but never held) that compliance with Section 2 of the
Voting Rights Act (“VRA”) can be a compelling interest, but a State’s “ostensible effort to
comply with the Voting Rights Act” does not allow for racial gerrymandering. Covington, 138 S.
Ct. at 2550.

100. To satisfy strict scrutiny, the State must first show that the compelling interest
applies—that the VRA is indeed triggered by Louisiana’s demographics, voting trends, and other
factors. Only if the answer is “yes” may the State proceed to its second burden, meeting the
narrow tailoring requirement by presenting actual “evidence or analysis supporting [the] claim
that the VRA require[s]” creation of the districts as drawn on a district-by-district basis. Wis.
Legislature v. Wis. Elecs. Comm’n, 595 U.S. 398, 403 (2022); Bethune-Hill v. Va. State Bd. of
Elecs., 580 U.S. 178, 191-92 (2017). The State must have a strong basis in evidence or good
reasons as to why it drew the districts it did. Courts will not “approve a racial gerrymander
whose necessity is supported by no evidence” and that proceeds on a legally mistaken view of
the VRA. Cooper, 581 U.S. at 306.

101.  Should the State rely on the VRA, it will fail at step 1. VRA Section 2 “never
require[s] adoption of districts that violate traditional redistricting principles.” Milligan, 599
U.S. at 30; see also Hays, 936 F. Supp. at 370 (“Reduced to its essentials, the VRA simply does
not require the enactment of a second majority-minority district in Louisiana.”).

102. The State has already conceded that it did not abide by traditional redistricting
criteria. The State has previously admitted it is “impossible” that “a second majority-minority
district can be drawn without impermissibly resorting to mere race as a factor,” that any attempt
to do so would be an unconstitutional “racial gerrymander,” and that attempts to slice voters into

districts that could create such a map demonstrate “the exact type of evidence of racial intent that
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dooms legislative action.” State Motion, supra, at 13-15. These statements alone show that the
State did not abide by traditional redistricting criteria. Miller, 515 U.S. at 919.

103.  Second, even if the State could surmount these hurdles, it will fail at step 2. The
legislators’ statements also show that they failed to comply with any traditional redistricting
criteria. Senator Womack, SB8’s author and sponsor, said so himself. See supra 99 69-75.

104. Additionally on step 2, the maps themselves show that the State violated
traditional districting criteria. Milligan, 599 U.S. at 27 (quoting Shaw, 509 U.S. at 647); see
supra 99 114-19.

105. The VRA is only satisfied if the State demonstrates that each minority-majority
district complies with all three of the Thornburg v. Gingles, 478 U.S. 30 (1986), factors: (1) a
“sufficiently large and geographically compact” minority, that is (2) “politically cohesive,” and
(3) subject to majority bloc voting that usually defeats the minority group’s preferred candidate.
Id. at 49-51.

106. The State cannot even satisfy the first Gingles factor—i.e. a showing of a
“sufficiently large and geographically compact” minority. Id. at 50. These districts are plainly
not compact. See supra § 116; Hays, 936 F. Supp. at 370.

107. The State’s failure to comply with traditional redistricting principles or the
Gingles factors demonstrates that the districts it drew were not narrowly tailored to serve any
compelling interest. Cooper, 581 U.S. at 306. Thus, the State cannot satisfy strict scrutiny.

108.  Accordingly, Plaintiffs are entitled to relief.

Count I1: Plaintiffs’ Votes Are Abridged in Violation of the Fourteenth and Fifteenth

Amendments

109. The above paragraphs are hereby incorporated by reference as if set forth fully
herein.

110. The Fifteenth Amendment states: “The right of citizens of the United States to
vote shall not be denied or abridged by the United States or by any state on account of race,
color, or previous condition of servitude.” U.S. Const. amend. XV, § 1. The Fifteenth
Amendment “right to vote” may “be denied by a debasement or dilution of the weight of a
citizen’s vote just as effectively as by wholly prohibiting the free exercise of the franchise.”

LULAC v. Edwards Aquifer Auth., 937 F.3d 457, 462 (5th Cir. 2019) (quoting Reynolds v. Sims,
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377 U.S. 533, 555 (1964)). States cannot abridge the right to vote by using racial criteria. Shaw I,
509 U.S. at 640-41.

111. This legislation has abridged Plaintiffs’ right to vote based solely on their race.
While Plaintiffs recognize that no group of voters is entitled to proportional representation under
the U.S. Constitution and the application of traditional race-neutral criteria may result in an
underrepresentation or overrepresentation of racial, religious, or political groups, the
Constitution clearly protects all racial groups from representational schemes which have as their
sole purpose the intentional overrepresentation of voters of a particular race over all other voters
in a jurisdiction. See Gomillion v. Lightfoot, 364 U.S. 339 (1960).° A claim that an election
scheme is based predominantly on such discriminatory racial intent and results in the intended
harm is actionable.

112.  Here, as in Gomillion, SB8 imposes an obvious racial preference which abridges
the ability of non-African American voters to engage in the normal compromises and influence
that would exist in districts drawn consistent with traditional redistricting principles. The State
has chosen to intentionally gerrymander for the sole purpose of providing a racial minority a
greater proportion of congressional districts than their citizen voting age population. Each
Plaintiff experiences this injury in his or her own district. African Americans constitute a little
more than 29% of the citizen voting age population. The redistricting intentionally creates two
majority-African American districts of the six districts, or slightly more than 33%. Using a
mandatory racial quota to not only approach, but to exceed, the African American share of the
citizen voting age population, constitutes an additional concrete harm to all non-African
American voters, unseen in previous racial gerrymandering cases. '’

113.  Turning to the Fourteenth Amendment, the Equal Protection Clause prohibits a

State from “deny[ing] to any person within its jurisdiction the equal protection of the laws.” U.S.

° Justice Stevens dissented in Shaw and Miller v. Johnson because he found the stereotyping harm in both to be
insufficient, concluding that “[n]either in Shaw itself nor in the cases decided today has the Court coherently
articulated what injury this cause of action is designed to redress.” Miller v. Johnson, 515 U.S. 900, 929 (1995)
(Stevens, J., dissenting). Justice Stevens explained that the plaintiffs in those cases had made no showing of “vote
dilution... to an identifiable group of voters” nor under the facts of the case were they capable of so doing. /d.
(Stevens, J., dissenting). Louisiana’s current redistricting scheme obviates Justice Stevens’s concerns about the
missing harm to plaintiffs in prior redistricting challenges.

1% The racial gerrymandering cause of action in Count I is the same cause of action in the seminal case Shaw v. Reno
and all its progeny, including Hays. The harm in those cases, and in this one, arises from stereotyping based on race
and is felt by all voters in racially gerrymandered districts. In those earlier racial gerrymandering cases, the
percentage of the challenged majority-minority gerrymandered districts compared to total districts was still less than
the percentage of minority’s proportion of the citizen voting age population.
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Const. amend XIV, § 1. The Equal Protection Clause requires States to draw legislative districts
so that citizens’ votes are counted equally. Baker v. Carr, 369 U.S. 186 (1962). Thus, the Clause
prohibits a State from gerrymandering in such a way that the State dilutes the votes of one class
of voters and thereby treats voters unequally under its laws. Shaw I, 509 U.S. at 640-41.

114.  As previously stated, the statements of lawmakers leave no doubt that race was
not only the predominant reason for the passage of the current redistricting scheme. Race was
the sole reason. No further proof of invidious discriminatory intent is necessary. However,
sufficient circumstantial evidence also proves such intent. See Rogers v. Lodge, 458 U.S. 613
(1982).

115. The harm to all non-African American voters is the same harm described in other
non-election law claims where States use racial quotas to discriminate against races or ethnicities
outside the target group. See, e.g., Students for Fair Admissions, Inc. v. President & Fellows of
Harv. Coll., 600 U.S. 1 (2023); Adarand Constructors v. Pena, 515 U.S. 200 (1995); Richmond
v. J.A. Croson Co., 488 U.S. 469 (1989).

116. SBS8 gave African American voters the majority in two congressional districts,
where they previously held the majority in one, by consolidating them into these two districts
from across the State. This required displacing other racial groups from the territories of
Districts 2 and 6, and forcing them into adjoining portions of Districts 1, 3, 4, and 5. Had
traditional districts been drawn that did not “bear[] more heavily on one race than another,” Vill.
of Arlington Heights v. Metro. Housing Dev. Corp., 429 U.S. 252, 266 (1977) (quoting
Washington v. Davis, 426 U.S. 229, 242 (1976), these non-African American voters would have
constituted a majority in five of Louisiana’s six districts. But because the State acted with
discriminatory intent and developed racial quotas, it injured non-African American voters by
costing them one district.

117. SB8 was created by means of an irregular procedure. It was the first legislative
session after the Governor assumed office. In fact, on the Governor’s first day in
office—January 8, 2024—he called for the legislative special session to focus exclusively on
redistricting. The legislative session was a special one and SB8 was passed by both Chambers
and signed by the Governor in a matter of eight days. There was little debate, and the entire
process was rushed to create two majority-African American districts and reduce the existing

five majority-non-African American districts to four. While the Legislature had previously spent
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months after the 2020 census travelling across the State and soliciting public input, legislators
did not even have time to inform their constituents about the redistricting bill or special
session—much less ask their constituents for their opinions and provide proper representation on
their behalf. See Senate Archive, supra, at 28:00-29:30. The entire session was a whirlwind. The
historical background of the challenged decision and the sequence of events leading up to the
challenged action show that SB8’s maps were drawn specifically to form two majority-African
American districts and reduce the number of majority-non-African American districts from five
to four districts.

118. The viewpoints expressed by legislators and other decision makers show that they
intended to abridge the votes of non-African American voters and that they were motivated by
race when they configured the districts. United States v. Brown, 561 F.3d 420, 433-34 (5th Cir.
2009). The legislators claimed they drew these districts to allow for two majority-African
American districts and four majority-non-African American districts, where there had previously
been five, even though these legislators were fully aware that they were violating all traditional
redistricting criteria and creating a racial quota based on super-proportional representation at the
expense of other voters.

119. For the reasons previously stated, this discrimination cannot satisfy strict scrutiny.

120.  Thus, Plaintiffs are entitled to relief on Count II.

Praver for Relief

WHEREFORE Plaintiffs pray that this Court “immediately notify the chief judge of the
circuit, who shall designate two other judges” so that “[t]he judges so designated, and the judge
to whom the request was presented, shall serve as members of the court to hear and determine
the action or proceeding.” 28 U.S.C. § 2284(b)(1). Plaintiffs pray that this Court issue a
declaratory judgment that SB8 is unconstitutional under the Fourteenth and Fifteenth
Amendments, issue an injunction barring the State of Louisiana from using SB8’s map of
congressional districts for any election, and institute a congressional districting map that

remedies these violations. Plaintiffs also request all fees and costs recoverable under 42 U.S.C.

§ 1988.
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Dated this 31* day of January, 2024

Respectfully submitted,

PAUL LOY HURD, APLC
/s/ Paul Loy Hurd
Paul Loy Hurd
Louisiana Bar No. 13909
Paul Loy Hurd, APLC

1896 Hudson Circle, Suite 5
Monroe, Louisiana 71201
Tel.: (318) 323-3838
paul@paulhurdlawoffice.com
Attorney for Plaintiffs

And

GRAVES GARRETT GREIM LLC

32

/s/ Edward D. Greim

Edward D. Greim

Missouri Bar No. 54034

Pro Hac Vice Pending

GRAVES GARRETT GREIM LLC

1100 Main Street, Suite 2700
Kansas City, Missouri 64105
Tel.: (816) 256-3181

Fax: (816) 256-5958
edgreim@gravesgarrett.com
Attorney for Plaintiffs
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION
PHILLIP CALLAIS ET AL CASE NO. 3:24-CV-00122
VERSUS JUDGE DAVID C. JOSEPH
NANCY LANDRY MAG. JUDGE KAYLA D. MCCLUSKY

ORDER CONSTITUTING THREE-JUDGE COURT

This suit challenges the constitutionality of the apportionment of
congressional districts in the State of Louisiana. Judge David C. Joseph has
requested, pursuant to 28 U.S.C. § 2284, that a three-judge court be convened. I
hereby designate a Circuit Judge and a District Judge to serve with Judge Joseph.
The members of the three-judge district court convened under 28 U.S.C. § 2284 are:

Judge Carl E. Stewart
Circuit Judge
United States Court of Appeals for the Fifth Circuit

Judge Robert R. Summerhays
United States District Judge
Western District of Louisiana

Judge David C. Joseph
United States District Judge
Western District of Louisiana

SIGNED on February 2, 2024. PRISCILLA RICHMAN
CHIEF JUDGE

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF LOUISIANA—MONROE DIVISION

PHILLIP CALLAIS, LLOYD PRICE,

BRUCE ODELL, ELIZABETH ERSOFF,

ALBERT CAISSIE, DANIEL WEIR,

JOYCE LACOUR, CANDY CARROLL

PEAVY, TANYA WHITNEY, MIKE

JOHNSON, GROVER JOSEPH REES,

ROLFE MCCOLLISTER,

Case No. 3:24-cv-00122-DCJ-CES-RRS

V. District Judge David C. Joseph
Circuit Judge Carl E. Stewart
NANCY LANDRY, IN HER OFFICIAL District Judge Robert R. Summerhays
CAPACITY AS LOUISIANA

SECRETARY OF STATE,

)
)
)
)
)
)
)
)
Plaintiffs, )
)
)
)
)
) Magistrate Judge Kayla D. McClusky
)
)

Defendant.

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

Plaintiffs Phillip Callais, Lloyd Price, Bruce Odell, Elizabeth Ersoff, Albert Caissie, Daniel
Weir, Joyce LaCour, Candy Carroll Peavy, Tanya Whitney, Mike Johnson, Grover Joseph Rees,
and Rolfe McCollister, by and through their counsel, respectively move this Court to: (1) enjoin
Defendant Secretary of State Nancy Landry from implementing the congressional redistricting
map set out in Congress Act 2 (SB8) enacted by the State of Louisiana in January 2024 to
administer any elections, and (2) order Defendant to implement the congressional redistricting map
set out in Exhibit A to administer future elections. A preliminary injunction is justified for the
reasons set forth in the memorandum of law, exhibits, declarations, and expert reports attached to
this motion.

Plaintiffs meet the traditional factors to compel preliminary injunctive relief. Plaintiffs are
likely to prevail on the merits, Plaintiffs face irreparable harm, the balance of equities favors

Plaintiffs, and the public interest is not disserved by injunctive relief.
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First, Plaintiffs are likely to prevail on the merits of both their claims: racial
gerrymandering in violation of the Fourteenth Amendment and abridgement of voting rights in
violation of the Fourteenth and Fifteenth Amendments. Plaintiffs will likely succeed on the racial
gerrymandering claim because they can show that race predominated in the State’s redistricting
decisions and the State cannot satisfy strict scrutiny— the “most rigorous and exacting standard
of constitutional review.” Miller v. Johnson, 515 U.S. 900, 920 (1995). Plaintiffs will also likely
prevail on their voter abridgement claim because they can show that the State intentionally
abridged their right to vote on the basis of race.

Second, Plaintiffs face irreparable harm. The current congressional map violates—and will
continue to violate in upcoming elections—Plaintiffs’ fundamental constitutional rights under the
Fourteenth and Fifteenth Amendments. This harm is irreparable absent injunctive relief. BST
Holdings, LLC v. OSHA, 17 F.4th 604, 618 (5th Cir. 2021) (“[T]he loss of constitutional
freedoms . . . ‘unquestionably constitutes irreparable injury.”” (quoting Elrod v. Burns, 427 U.S.
347,373 (1976))); League of United Latin Am. Citizens v. Abbott, 601 F. Supp. 3d 147, 182 (W.D.
Tex. 2022) (holding that alleged violations of voters’ Fourteenth Amendment equal protection
rights and Fifteenth Amendment voting rights from Texas’ redistricting map constituted irreparable
harm); League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 247 (4th Cir. 2014)
(“Courts routinely deem restrictions on fundamental voting rights irreparable injury.” (citing
Obama for Am. v. Husted, 697 F.3d 423, 436 (6th Cir. 2012); Williams v. Salerno, 792 F.2d 323,
326 (2d Cir. 1986); Alt. Political Parties v. Hooks, 121 F.3d 876 (3d Cir.1997))).

Finally, the balance of equities favors Plaintiffs, and the public interest is advanced by
awarding an injunction. The current map is “likely unconstitutional” so “[a]ny interest” Defendant

“may claim in enforcing [it] is illegitimate.” See BST Holdings, 17 F.4th at 618; see also
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Ingebrigtsen v. Jackson Public Sch. Dist., 88 F.3d 274, 280 (5th Cir. 1996) (holding that where an
enactment is unconstitutional, “the public interest [is] not disserved by an injunction preventing
its implementation”).

Additionally, Plaintiffs request a waiver of security otherwise required by Federal Rule of
Civil Procedure 65(c). This is a “a matter for the discretion of the trial court,” which “may elect to
require no security at all.” Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 628 (5th Cir. 1996) (quotation
omitted); see also Planned Parenthood Gulf Coast, Inc. v. Kliebert, 141 F. Supp. 3d 604, 652 (M.D.
La. 2015). Courts often do so when constitutional rights are at stake, or when plaintiffs seek to
protect the public interest. See Thomas v. Varnado, 511 F. Supp. 3d 761, 766 n.1 (E.D. La. 2020);
see also Schultz v. Medina Valley Indep. Sch. Dist., 2011 WL 13234770, at *2 (W.D. Tex. June 1,
2011) (“Because this suit seeks to enforce fundamental constitutional norms, it is further

ORDERED that the security requirement of Federal Rule of Civil Procedure 65(c) is

waived ...."”).
Dated this 7th day of February, 2024 Respectfully submitted,
PAUL LOY HURD, APLC
/s/ Paul Loy Hurd
Paul Loy Hurd

Louisiana Bar No. 13909
Paul Loy Hurd, APLC

1896 Hudson Circle, Suite 5
Monroe, Louisiana 71201
Tel.: (318) 323-3838
paul@paulhurdlawoffice.com
Attorney for Plaintiffs

And
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Pro Hac Vice Pending
Jackson Tyler
Missouri Bar No. 73115
Pro Hac Vice Pending
Matthew Mueller
Missouri Bar No. 70263
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GRAVES GARRETT GREIM LLC
1100 Main Street, Suite 2700
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Tel.: (816) 256-3181
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edgreim@gravesgarrett.com
Attorney for Plaintiffs
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INTRODUCTION
Thirty years ago, a three-judge panel of this very Court invalidated a racial gerrymander
eerily similar to SBS, the redistricting map Plaintiffs challenge here. The circumstances were
nearly identical. While defending Voting Rights Act (“VRA”) litigation, the State quickly passed
anew map to add a second majority-African American district out of seven total. The VRA, it said,
compelled the new district, which slashed the State in half for hundreds of miles, from Baton
Rouge to Shreveport. The original majority-minority district focused on Orleans Parish. This Court
found that the district from Baton Rouge to Shreveport was an unconstitutional racial gerrymander.
Hays v. Louisiana, 936 F. Supp. 360, 367 (W.D. La. 1996).
The only difference now is that Louisiana has just six districts. In eight days, the State drew
and passed a congressional redistricting bill with the sole purpose of drawing districts and
segregating voters based on race. A map of the district lines around dots representing high

populations of African American voters shows that the State created an intentional racial hedge.
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Ex. A at 23.! In viewing its citizens through a purely racial lens, the State’s gerrymander reduces
each individual to a racial stereotype who is then expected to vote to achieve a race-based outcome.
Not only is such treatment a grave affront to the God-given freedom and dignity of each Louisiana
voter, it also violates the Fourteenth Amendment’s guarantee of equal protection. Where, as here,
race predominates in the State’s line-drawing and the State cannot satisfy strict scrutiny, the “most
rigorous and exacting standard of constitutional review,” Plaintiffs will prevail on a racial
gerrymandering claim. Miller v. Johnson, 515 U.S. 900, 920 (1995).

The State did not merely allow race to predominate, it intentionally fixed an explicit racial
quota of two African American districts. Even worse than its 1993 effort, Louisiana tried to
guarantee one racial group a percentage of the Congressional delegation that exceeds its actual
share of the voting population, and to ensure that, by this same degree, all other racial groups
would be under-represented. Such intentional discrimination has no place under the Fourteenth
and Fifteenth Amendments. In our democracy, there can be no excuse for burdening citizens based
on their race. See Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll., 600
U.S. 181 (2023).

The current map cannot stand. Plaintiffs ask that this Court issue a preliminary injunction
that (1) enjoins Defendant Secretary of State Nancy Landry from using the current map to qualify
candidates and carry out elections and (2) orders Defendant to enforce a new map—Plaintiffs’
[llustrative Map or another map that does not contravene the Fourteenth or Fifteenth

Amendments—to remedy these constitutional injuries. Ex. A at 12 (Plaintiffs’ [llustrative Map).

! Citations to “Ex.” refer to Exhibits listed in the Declaration of Edward D. Greim.

2
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BACKGROUND

L. Louisiana unsuccessfully tried this redistricting strategy after the 1990 census.
In the early 1990s, the Louisiana Legislature tried to create a second majority-African
American district out of its seven congressional districts. United States v. Hays (Hays II), 515 U.S.
737, 740 (1995). One encircled New Orleans and the other formed a “Z” slashing across Northern
Louisiana, turning south, and then jutting east toward Baton Rouge. /d. at 741; Hays v. Louisiana,
839 F. Supp. 1188, 1199 (W.D. La. 1993). Several voters challenged the scheme. While the appeal
was pending before the Supreme Court, the Legislature repealed that original map and enacted a

map remarkably similar to the one in SB8. Hays, 936 F. Supp. at 374 app. Il

1993 Map 2024 Map?

The 1993 map too had two majority-African American districts. /d. at 364. One encircled New
Orleans; the other was long and narrow and slashed 250 miles from Shreveport down to
Southeastern Baton Rouge. /d. But the district court recognized the scheme as an unconstitutional
racial gerrymander and determined that it had no choice but to issue a remedial map. /d. at 372.
IL. Louisiana enacted an initial redistricting map after the 2020 census.
Thirty years later, the Legislature dusted off the same playbook. Its first congressional

redistricting attempt with the 2020 decennial Census data began in 2021. Ex. B, C, D, E, F. From

2 See Exhibit P for enlarged view of SB8’s enacted map.
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October 2021 to January 2022, the Legislature held public meetings to solicit comments on
redistricting maps. Ex. D; Ex. A at 4. After this extensive process, on February 1, 2022, the House
of Representatives presented a redistricting bill. Ex. B, E. After weeks of deliberation and debate,
the bill passed in both Chambers. Ex. B. The Legislature overrode a gubernatorial veto on March
30, 2022, and it became law. Ex. B. The plan created five majority-non-African American districts
and one majority-African American district based on Census data revealing that 29.87% of the
Louisiana voting age population (“VAP”’) was non-Hispanic African American and 31.25% of the
Louisiana VAP was African American. Ex. C, F, G. A group of voters challenged the bill in court.
Ex. H at 1. The State of Louisiana intervened. Id.

On April 29, 2022, the State, through then-Attorney General Jeff Landry’s Office, argued
before the district court in opposition to the plaintiffs’ preliminary injunction motion: “No
sufficiently numerous and geographically compact second majority-minority district can be drawn
in Louisiana.” Id. at 6. It went on to say: “The minority population in Louisiana is not compact”
when accounting for the necessary “traditional districting principles.” Id. at 11. Rather, to draw
two districts with a certain African American VAP percentage, you “had to ignore any conception
of communities of interest.” Id. at 8; see id. (“The fact that so many communities of interest were
either divided among the Congressional districts or paired with unlikely and dissimilar larger cities
begs the question of whether the distribution of African Americans are truly compact enough to
create a second majority-minority Congressional district.”). The State recognized that “no
constitutional second majority-minority congressional district is possible in Louisiana” and any
attempt to create one would be an unconstitutional “racial gerrymander.” Id. at 13 (emphasis
added). As a corollary, the State recognized that the plaintiffs in that case—whose aim was

precisely to mandate the creation of two majority-minority districts—presented “the exact type of
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evidence of racial intent that dooms legislative action.” Id. at 14-15. In sum, the State repeatedly
stressed that it was “impossible . . . to demonstrate that a second majority-minority district can be
drawn without impermissibly resorting to mere race as a factor.” Id. at 15; see also id. at 7 (“again,
. . . you cannot create two legally sufficient BVAP congressional districts”). The State thereby
admitted that it could not create two majority-minority districts without violating the Constitution.

The State also addressed the plaintiffs’ proposed maps, which created majority-African
American districts composed of African American voters in cities 152 and 157 miles apart. Citing
these statistics, the State admitted that the districts were not compact. Id. at 12. Soon after,
however, in SB8, the State created majority-African American districts with African American
voters in cities at least 230 miles apart. Ex. A at 26.

Neither the district court nor the United States Court of Appeals for the Fifth Circuit ever
issued a final order on the merits.

III.  Louisiana rushed to pass a new congressional redistricting map.

The Attorney General, who had litigated on behalf of Louisiana, was elected Governor and
assumed his new office on January 8, 2024. Ex. I, J. On that very day, he called for the legislative
special session to focus on redistricting. Ex. I, J. A week later, the Governor opened the session
by calling upon the Legislature to perform “[a] job that our own laws direct us to complete” and
“a job that our individual oaths promised we would perform.” Ex. K, L. At the beginning of the
session, on January 15, 2024, Senator Glen Womack introduced SBS. Ex. L, M. Four days later,
it passed both Houses, and the Governor voiced his approval. Ex. L, N, O. The following Monday,

he signed it into law. Ex. L.

49



Case 3:24-cv-00122-DCJ-CES-RRS Document 17-1 Filed 02/07/24 Page 13 of 41 PagelD #:
166

IV.  SBS8 segregated voters based on race.

SB8 repealed the prior redistricting law—which had been effective for the 2022 election—
and enacted a new one. Ex. N. It created two majority-African American districts, Districts 2 and
6, and four majority-non-African American districts, Districts 1, 3, 4, and 5. Ex. Q. While all
district lines were redrawn, the biggest change was to District 6. Ex. A, P, Q. It saw a 30% increase
in African American voters, and a proportionate decrease in non-African American voters. Ex. A,
F, Q. SB8 packed non-African American voters predominantly into District 1, 3, 4, and 5; as a
result, majorities they held in these districts became massive super-majorities. Ex. A, F, Q.

SB8 drew Districts 6 and 2’s tendrils specifically to capture areas with large numbers of
African American voters. Ex. A at 23; Ex. P, S-CC. District 6, for example, stretches in a slash
mark from the top northwest corner of the State in Shreveport, diagonally to central Alexandria,
and then further down to Baton Rouge in the southeast. Ex. A, P. Midway, it abruptly detours even
further south to Lafayette in the heart of Acadiana solely to pick up African American voters. Ex.
A, P. These are all areas with high numbers of African American voters. Ex. A at 11, 22-23.

V. Lawmakers admitted they intentionally drew districts along race-based lines.

Shortly after the Governor called the special session, legislators made clear that their
purpose was to somehow draw two African American-majority districts. Louisiana Representative
Matthew Willard, for example, told the press: “[W]e look forward to beginning that redistricting
session and walking away with two majority-minority African-American congressional districts.”
Ex. DD. He also told the public: “We’ll be doing everything we can to make sure that we are not
diluting the voices of Black voters in Louisiana and to get those two majority-minority seats.” Ex.
EE. Rep. Willard had recently received a new leadership role in the House as the chair of the

House Democratic Caucus, where in his words, he “lead[s] the caucus of 32 members.” Ex. DD.

50



Case 3:24-cv-00122-DCJ-CES-RRS Document 17-1 Filed 02/07/24 Page 14 of 41 PagelD #:
167

An influential voice, U.S. Representative Troy Carter, the Congressman for District 2,
made similar comments. Ex. FF. From beginning to end, his voice was especially important for
SB8’s passage. Later, just before the vote for SB8’s final passage, his remarks were read on the
Senate floor. Louisiana State Senate, Senate Chamber 1ES Day 3, at 26:00-27:00 (Jan. 17, 2024),
https://senate.la.gov/s_video/VideoArchivePlayer.aspx?v=senate/2024/01/011724SCHAMB
[hereinafter Senate Archive].

During SB8’s third reading and final passage, several Senators spoke on the bill. Sen.
Womack opened the discussion by presenting SB8 and answering legislators’ questions. He said
SBS intentionally created “two congressional districts with a majority of Black voters.” Id. at 8:47-
8:54. He went on to discuss “the boundaries of District 2 and District 6 on your map,” and
emphasized that both were “over 50% Black voting age population.” /d. at 9:20-9:35. He went on
to state:

Given the State’s current demographics, there is not enough high Black population

in the Southeast portion of Louisiana to create two majority Black districts and to

also comply with the U.S. Constitution’s one-person one-vote requirement. That is

the reason why District 2 is drawn around Orleans parish while District 6 includes

the Black population of East Baton Rouge Parish and travels up the 1-49 corridor
to include Black population in Shreveport.

Id. at 9:35-10:00. Sen. Womack repeatedly referred to the 250 miles between Baton Rouge and
Shreveport in District 6 as merely a “corridor.” /d. at 9:55-10:00, 12:50-12:55.

Sen. Womack repeated throughout his remarks that his primary goal in drafting SB8 was
to create two majority-African American districts. He repeatedly referred to District 2 and District
6 as the “minority” or “Black” districts. /d. at 9:00-10:40, 16:35-16:43, 18:15.

In an important exchange, Sen. Womack disavowed that he had complied with traditional
redistricting criteria. Sen. Jay Morris first asked Sen. Womack about the two majority-minority

districts: “Among the factors that you considered, was the community of interest of the district
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something that was considered in coming up with this version of the map that we have before
us? ... You didn’t consider the community of interests of people having something in common
with one another within the district?” Id. at 11:10-11:53. Sen. Womack then responded: “No, I
didn’t because it was, we had to draw two districts and that’s the only way we could get two
districts . . ..” Id. at 11:54-12:05. Sen. Womack also denied that he considered agriculture as a
community of interest in District 6. /d. at 12:09-12:48.

Sen. Morris also asked Sen. Womack when referring to District 6: “Would you say the heart
of the district is Northeast Louisiana, North Central Louisiana?” Id. at 12:50-13:05. Sen. Womack
responded: “I wouldn’t say the heart of that district is that way.” Id. at 13:05-13:20. He went on to
state District 6 simply “had to be drawn like it had to be drawn to pick that up.” /d. at 13:05-13:20.
Sen. Morris asked again: “So is there a heart of the district?” Id. at 13:20-13:25. Sen. Womack
said: “I don’t think it has a heart of the district.” /d. at 13:25-13:35. Sen. Womack recognized there
was no tie or common interest between the district’s northern and southern regions. Race was the
only reason it extended into far-flung regions of Louisiana.

Sen. Womack, sympathizing with a colleague’s concerns, admitted: “Where we had to draw
two minority districts, that’s the way the numbers worked out. You’ve worked with redistricting
before and you have to work everyone around that the best you can.” Id. at 18:08-18:30.

Sen. Gary Carter next raised concerns about the “current African American voting age
population in District 2” because it was now only “51%.” Id. at 24:30-25:10. He had “serious
concerns” with whether “District 2 continues to perform as an African American district.” Id. at
25:10-25:25. But despite those concerns about African American “perform[ance]” in District 2, he
supported the legislation. /d. In making these comments, Sen. Carter demonstrated that he was

especially concerned about ensuring a certain percentage of the population was African American
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in District 2. Sen. Carter also read and endorsed a statement from Congressman Troy Carter, who
currently represents District 2 in the U.S. House of Representatives. He said: “My dear friends and
colleagues, as I said on the steps of the Capitol, I will work with anyone who wants to create two
majority-minority districts. I am not married to any one map. I have worked tirelessly to create
two majority-minority districts that perform. That’s how I know that there may be better ways to
craft both of these districts. There are multiple maps that haven’t been reviewed at all. However,
the Womack map creates two majority-minority districts and therefore I am supportive of it, and |
urge my former colleagues and friends to vote for it while trying to make both districts stronger
with appropriate amendment. We do not want to jeopardize this rare opportunity to give African
American voters the equal representation they rightly deserve.” Id. at 26:00-27:00.

Sen. Royce Duplessis affirmed his intent that SB8 “was about one-third of this State going
underrepresented for too long.” /d. at 33:00-34:15. “So I think it’s important that we keep the focus
on why we’re here today.” Id. at 34:15-34:35. His reference to one-third of the State was a
reference to the African American population. He went on to state: “Just like Senator Carter, I’'m
not thrilled with what’s happening in District 2 and the way it’s lowering the numbers,” referring
to the numbers of African American voters Sen. Carter discussed. Id. at 34:40-34:52. Sen.
Duplessis discussed how he had created a map with Sen. Price that “we thought performed better.”
Id. at 34:52-35:00. He stated he would support SB8 “because he thought it was time to give people
of this State fair representation.” /d. at 35:25-35:32.

Sen. Thomas Pressly rose in opposition, stating that Northwest Louisiana was “unique from
the rest of our State, and I believe that commonalities of interest are important.” /d. at 35:55-36:40.
He stated: “I cannot support a map that puts Caddo Parish and portions of my district, which is

over 220 miles from here, in a district that will be represented by someone in East Baton Rouge
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Parish that may or may not have ever even been to Northwest Louisiana and certainly doesn’t
understand the rich culture, rich important uniqueness of our area of the State.” /d. at 36:55-37:23.
He went on: “When we look at Louisiana we often talk about North and South. And that division
is true. It’s real. I think all of us acknowledge that. The I-10 corridor has unique needs. When we
think of the challenges you face with storms, often you think of hurricanes. In North Louisiana we
think of tornadoes and ice storms. When you look at the important regions of our States and the
diverse industries that we have . . . that is something that we must keep in mind as we continue
through this process.” Id. at 37:23-38:14. He said: “I am concerned with the important part of this
State—Northwest Louisiana—not having the same member of Congress.” Id. at 38:14-38:29. He
said it made no sense to create two congressional districts and draw District 6 and District 4 “along
a line that’s based purely on race.” Id. at 38:29-38:40.

SB8 passed the Senate on January 17, 2024, by a vote of 27-11. Ex. L. That same day, it
was presented in the House and assigned to committee. Id. Two days later, Rep. Beau Beaullieu,
its sponsor, presented SB8 to the House for debate and final passage. Id. In his opening remarks,
Rep. Beaullieu stated that SB8 created “two congressional districts with a majority of Black
voters.” Louisiana State House of Representatives, House Chamber Day 5, 1ES — SINE DIE, at
2:48:25-2:48:31 (Jan. 19, 2024),
https://house.louisiana.gov/H_Video/VideoArchivePlayer?v=house/2024/jan/0119 24 1ES Day
5 [hereinafter House Archive]. Like Sen. Womack, he discussed “the boundaries for District 2 and
District 6,” and emphasized that “both” “are over 50% Black voting age population or BVAP.” 1d.
at 2:49:00-2:49:13. Like Sen. Womack, he went on to admit:

Given the State’s current demographics, there is not a high enough Black population

in the Southeast portion of Louisiana to create two majority Black districts and to

also comply with the U.S. Constitution’s one-vote one-person requirement. That is
the reason why District 2 is drawn around Orleans Parish, why District 6 includes

10
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the Black population of East Baton Rouge Parish and travels up the 1-49 corridor
and the Red River to include Black population in Shreveport.

Id. at 2:49:19-2:49:49.

Rep. C. Denise Marcelle agreed that the goal was to get “a second congressional district.”
Id. at 2:43:25-2:43:30. The only colleague to question Rep. Beaullieu confirmed this. When Rep.
Beryl Amedee asked, “Is this bill intended to create another Black district?”” Rep. Beaullieu
responded: “Yes, ma’am.” Id. at 2:51:00-2:51:17.

Rep. Mike Bayham then rose in opposition, declaring that “St. Bernhard [Parish] has never
been split into two congressional districts.” Id. at 2:52:07-2:52:10. He continued:

Looking at these precincts, and I know every precinct, I’ve campaigned in every

precinct in St. Bernhard, we have two precincts, for example, that are in the second

congressional district. One, Precinct 24, gave President Trump 75% of the vote.

Precinct 25 gave President Trump 69% of the vote. Those are in the second district.

And the first district is Precinct 44 which gave President Biden 83% of the vote.

Precinct 45 gave President Biden 85% of the vote. It seems like these precincts

were just thrown together like a mechanical claw machine just grabbing people and

dropping them off.
Id. at 2:52:17-2:23:05. St. Bernhard Parish is divided between District 1 and 2. Rep. Bayham
concluded: “We are being told that we have to redraw all of this in a period of less than eight days.
That is not how you make sausage. That’s how you make a mess. I cannot in good conscience vote
for this bill that divides my community and I will stand by that for my community.” /d. at 2:53:10-
2:53:33. No other representatives spoke. /d.

SB8 passed the House by a vote of 86-16 on January 19, 2024. Ex. L. The same day, it
returned to the Senate with amendments, where it passed by a vote of 27-11, and went to the

Governor’s desk. Ex. L. The Governor publicly approved it and signed it into law the following

Monday, January 22, 2024, and it became immediately effective. Ex. L, N, O.
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VI.  Plaintiffs filed this lawsuit.

On January 31, 2024, Plaintiffs, voters from all six of the newly enacted congressional
districts who plan to vote in the 2024 congressional election, sued the Louisiana Secretary of State
in her official capacity under 42 U.S.C. § 1983, challenging the newly enacted congressional
districts as unconstitutional under the Fourteenth and Fifteenth Amendments and seeking
declaratory and injunctive relief. Dkt. 1; Ex. GG-RR. Plaintiffs now request a preliminary
injunction, asking this Court to stop the irreparable harm and violation of their constitutional rights
and to institute a new map to remedy these constitutional violations.

ARGUMENT

Plaintiffs “seeking a preliminary injunction must establish that (1) they are likely to
succeed on the merits, (2) there is a ‘substantial threat’ they will suffer an ‘irreparable injury’
otherwise, (3) the potential injury ‘outweighs any harm that will result’ to the other side, and (4)
an injunction will not ‘disserve the public interest.”” Missouri v. Biden, 83 F.4th 350, 373 (5th Cir.
2023) (quoting Atchafalaya Basinkeeper v. U.S. Army Corps of Eng 'rs, 894 F.3d 692, 696 (5th Cir.
2018)). Plaintiffs can establish all four factors, and they respectfully request the Court to enter an
injunction to stop the use of SB8 and institute Plaintiffs’ proposed remedial map.

L. Plaintiffs are likely to prevail on the merits.
Plaintiffs are likely to succeed on the merits of both Count I and II. Dkt. 1.
a. Hays decides this case.

Hays “presents us with what we in Louisiana call a ‘Goose’ case,” meaning it is almost
factually identical to the case before this Court today. Hays, 936 F. Supp. at 368. Louisiana is right
back where it was 30 years ago. Like the slash district of 1993, District 6 in SB8 today “is

approximately 250 miles long.” Id. “The District thinly links minority neighborhoods of several
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municipalities from Shreveport in the northwest to Baton Rouge in the southeast (with intermittent
stops along the way at Alexandria, Lafayette, and other municipalities), thereby artificially fusing
numerous and diverse cultures, each with its unique identity, history, economy, religious
preference, and other such interests.” /d.

In 1993, as now, the Legislature’s racial gerrymandering was not confined to one district.
Cf. id. at 364 n.17. Abutting districts received super-majority non-African American populations
and “disproportionately small” African American populations, thereby “minimiz[ing] the
influence” of those African American voters in the super-majority districts. Cf. id.

There, as here, there is not only circumstantial evidence of intentional racial segregation
based on the map—there is direct evidence of statements from legislators in hoth chambers, made
as SB8 was being passed, that their intent was to create racially gerrymandered districts. Cf. id. at
368-69. In 1993, as now, this is the State’s second attempt to create a congressional map based on
one Census in the face of an impending congressional election. Cf. id. at 364.

Finally, there, as here, this Court cannot remedy the map by ordering yet another do-over.
Cf. id. at 371-72. Election procedures start too soon, and the likelihood of another constitutional
violation is too high. History is repeating itself, and Louisiana must answer for its persistent
unconstitutional actions. The State failed to create a redistricting map thirty years ago and has
already failed twice this census cycle. How many more years will it take for these unconstitutional
racial gerrymanders to cease? Absent action from this Court, there is no end in sight to this
madness. Like this Court did thirty years ago, the Court must issue its own map. Cf. id. at 371-72.

b. Plaintiffs are likely to succeed on Count I.
Plaintiffs are likely to succeed on Count I, racial gerrymandering in violation of the

Fourteenth Amendment. The Equal Protection Clause of the Fourteenth Amendment provides: “No
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State shall . . . deny any person within its jurisdiction the equal protection of the laws.” U.S. Const.
amend. XIV, § 1. The Equal Protection Clause forbids States from racial gerrymandering—that is,
“separat[ing] its citizens into different voting districts on the basis of race.” Miller, 515 U.S. at
911. That is because “[a]t the heart of the Constitution’s guarantee of equal protection lies the
simple command that the Government must treat citizens as individuals, not as simply components
of a racial, religious, sexual or national class.” Id. (quoting Metro Broad., Inc. v. FCC, 497 U.S.
547, 602 (1990) (O’Connor, J., dissenting)). To protect this guarantee, race-based redistricting is
subject to strict scrutiny. Bethune-Hill v. Va. State Bd. of Elecs., 580 U.S. 178, 187 (2017).

To trigger strict scrutiny, plaintiffs must first demonstrate that “race was the predominant
factor” behind redistricting decisions. /d. Then, the burden shifts to the State to satisfy strict
scrutiny, the “most rigorous and exacting standard of constitutional review.” Miller, 515 U.S. at
920. The State can only meet this “rigorous and exacting standard” if it can prove both that it has
a compelling interest in segregating voters based on race and that its racially drawn map is
narrowly tailored to achieve that interest. /d.

i. Race was the predominant purpose behind the State’s redistricting.

To show that race predominated in the State’s calculus, Plaintiffs must show that the State
subordinated other traditional redistricting factors—such as compactness, contiguity, respect for
communities of interest, natural geographic boundaries, and parish lines—to racial considerations.
Cooper v. Harris, 581 U.S. 285 (2017); Allen v. Milligan, 599 U.S. 1, 35 (2023).

Plaintiffs can rely on “circumstantial evidence of a district’s shape and demographics or
more direct evidence going to legislative purpose” or a mix of both to show race was the
predominant factor behind the Legislature’s districting decisions. Bethune-Hill, 580 U.S. at 187.

Plaintiffs do not need to present a specific type of direct or circumstantial evidence. Cooper, 581
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U.S. at 319 n.4. Here, Plaintiffs have presented sufficient direct and circumstantial evidence that
race was not only the State’s predominant purpose behind SB8—race was the State’s sole purpose.
1. Direct Evidence

First, Plaintiffs have presented direct evidence ‘“that the State’s [decisionmakers]
purposefully established a racial target.” Cooper, 581 U.S. at 299. SB8’s author, sponsor, and other
lawmakers expressly stated that attaining a certain racial percentage within the districts was the
nonnegotiable goal. Shaw v. Hunt (Shaw II), 517 U.S. 899, 90607 (1996). The legislators “were
not coy in expressing that goal” and instead “repeatedly told their colleagues that [the two districts]
had to be majority-minority.” Cooper, 581 U.S. at 299. Both SB8 author Sen. Womack and sponsor
Rep. Beaullieu separately stated that the goal was to create “two congressional districts with a
majority of Black voters.” Senate Archive, supra; House Archive, supra. They claimed they drew
“the boundaries for District 2 and District 6” to include “over 50% Black voting age population.”
Senate Archive, supra; House Archive, supra. They said they drew solely with that goal in mind:

Given the State’s current demographics, there is not a high enough Black population

in the Southeast portion of Louisiana to create two majority Black districts and to

also comply with the U.S. Constitution’s one-vote one-person requirement. 7hat is

the reason why District 2 is drawn around Orleans Parish, why District 6 includes

the Black population of East Baton Rouge Parish and travels up the 1-49 corridor
and the Red River to include Black population in Shreveport.

Senate Archive, supra (emphasis added); see also House Archive, supra. The one question Rep.
Beaullieu was asked after presenting SB8 was: “Is this bill intended to create another Black
district?”” He answered: “Yes.” House Archive, supra.

Other lawmakers expressed that the goal was to reach a threshold majority of African
American voters in two districts. Sen. Duplessis called it the “focus of why we’re here today.” /d.
Sen. Carter, for example, stated that he was concerned about District 2 only having a “51%”

African American majority, but because the district reached the threshold majority, he approved it.
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Senate Archive, supra. Sen. Duplessis expressed the same sentiment about “the numbers.” Id. Sen.
Carter relayed Congressman Carter’s statement that the singular goal was to create “two majority-
minority districts.” /d. Sen. Carter and Sen. Duplessis discussed the importance of how District 2
would “perform” as an African American majority district. /d. Rep. Marcelle discussed the goal to
get “a second congressional district.” House Archive, supra.

Lawmakers made clear that they did not consider traditional redistricting criteria when
fixing these racial quotas. In fact, Sen. Womack disavowed that he had complied with traditional
redistricting criteria when drafting SB8. Sen. Jay Morris asked Sen. Womack about the two
majority-minority districts: “Among the factors that you considered, was the community of interest
of the district something that was considered in coming up with this version of the map that we
have before us? . . . You didn’t consider the community of interests of people having something in
common with one another within the district?” Senate Archive, supra, at 11:10-11:53. Sen.
Womack responded: “No, I didn’t because it was, we had to draw two districts and that’s the only
way we could get two districts . . . .” Id. at 11:54-12:05; see also id. at 12:09-12:48. Sen. Womack
repeatedly referred to the hundreds of miles between Baton Rouge and Shreveport in District 6 as
merely a “corridor.” Id. at 9:55-10:00, 12:50-12:55. He also admitted: “I don’t think it has a heart
of the district.” Id. at 13:25-13:35. District 6, he said, simply “had to be drawn like it had to be
drawn to pick that up,” referring to African American voters in Northern Louisiana. /d. at 13:05-
13:20. These remarks show the Legislature found no tie or common interest between the district’s
northern region and its southeastern and Acadiana regions. When Sen. Morris raised traditional
redistricting criteria concerns, Sen. Womack sympathized but said: “Where we had to draw two
minority districts, that’s the way the numbers worked out. You’ve worked with redistricting before

and you have to work everyone around that the best you can.” /d. at 18:08-18:30.
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Neither Sen. Womack nor Rep. Beaullieu (the two sponsors) mentioned compactness in
their discussions. It was wholly absent from every proponents’ discussion of the bill. Only critics
flagged compactness as a special concern. Both sponsors acknowledged the odd shape of District
6 when addressing “why” it narrowly “travels up the [-49 corridor and the Red River.” Senate
Archive, supra.; House Archive, supra.

Like the two sponsors, other key legislators admitted that SBS was based on race, not
traditional redistricting criteria. Sen. Pressly stated that the line between District 4 and District 6

was “purely based on race,” and did not account for the “commonalities of interest” of people in

99 ¢¢ 99 ¢6

Northwest Louisiana and the “unique,” “rich culture,” “industries,” and even natural disasters that
distinguished the region from the rest of the State. Senate Archive, supra. Rep. Bayham also raised
concerns about the failure to abide by traditional redistricting criteria. He said the divide between
voters in Districts 1 and 2 did not even split on partisan lines. Rather the line-drawing seemed “like
a mechanical claw machine just grabbing people and dropping them off.” House Archive, supra.
When Sen. Morris asked whether “communities of interest” were considered, Sen. Womack
answered negatively. Senate Archive, supra. Traditional redistricting factors were disregarded.
Even if the State had considered race-neutral factors, the record reveals that those
“considerations only came into play only after the race-based decision had been made.” Bethune-
Hill, 580 U.S. at 189 (quotation omitted) (emphasis added). Race predominated in the decision.
The State also conceded previously that the State could not comply with traditional
redistricting criteria by creating two majority-African American districts. Cf. Miller, 515 U.S. at
919 (noting that an attorney general’s objection to creating “three majority-black districts on the
ground that to do so the State would have to ‘violate all reasonable standards of compactness and

299

contiguity’” was “powerful evidence that the legislature subordinated traditional districting
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principles to race when it ultimately enacted a plan creating three majority-black districts”).
Speaking on behalf of the State while serving as Attorney General, Governor Landry said it was
“impossible” for the State to create a second majority-African American district without violating
the U.S. Constitution and traditional redistricting criteria, “without impermissibly resorting to
mere race as a factor” and without engaging in an unconstitutional “racial gerrymander.” Ex. H at
13-15. These filings from “a state official,” not to mention one of the key lawmakers in enacting
SBS, is “powerful evidence” that the State “subordinated traditional districting principles to race
when it ultimately enacted a plan creating [the] majority-black districts.” Miller, 515 U.S. at 919.
2. Circumstantial Evidence

Even without this abundant direct evidence, plentiful circumstantial evidence establishes
that the State did not abide by traditional redistricting criteria, including compactness, contiguity,
and cohesiveness of communities of interest, but instead drew all six districts based on race.

The State engaged in racial gerrymandering across all six districts, just as it did in all seven
districts in 1993. Cf. Hays, 936 F. Supp. at 364 n.17 (noting that the racial gerrymandering
pervaded in all districts because the Legislature pushed predominately African American
“neighborhoods into the majority-minority district” and non-African American ones into the
adjoining districts, which required “splitting parishes, splitting precincts, splitting metropolitan
areas, and combining distant and disparate geographical, economic, social, religious and cultural
groups and areas”). “Districts share borders, after all, and a legislature may pursue a common
redistricting policy toward multiple districts.” Bethune-Hill, 580 U.S. at 192.

First, the very shape of the districts show that the State simply tried to “connect the dots”
of African American voters in Districts 2 and 6 and exclude as many African American voters in

Districts 1, 3, 4, and 5. Ex. A at 22-23. The largest concentrations of African American voters are
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in New Orleans, Baton Rouge, and Shreveport. Id. at 22. The district lines show the State’s purpose

was to pack as many African American voters as possible into Districts 2 and 6. Id. at 23.

1d. District 6 stretches just far enough to reach African American voters in Northwest Shreveport
and Southeast Baton Rouge, not one block further. District 6 takes a sudden detour from its narrow
diagonal trek to barely encircle African American voters in Lafayette in the heart of District 3 and
Acadiana—a distinct region of Louisiana. A closer view of the lines drawn around the major
pockets of African American voters in District 6 demonstrates the intentional gerrymandering.

Shreveport Baton Rouge Lafayette Alexandria
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Id. Other areas with high African American populations, for example, De Soto Parish, were also
exactly carved in. Id. at 23-26; Ex. W. The legislature’s precise tracing around the dots to include
as many African American voters as possible and as few non-African American voters as possible

demonstrates that it intentionally drew these lines purely based on race.
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Second, all the districts are “narrow and bizarrely shaped,” demonstrating that the singular
goal was to segregate voters by race. Milligan, 599 U.S. at 28 (quoting Bush v. Vera, 517 U.S. 952,
965 (1996) (plurality)).

District 6, for example, is a narrow diagonal line that runs along the Interstate 49 corridor.
Compared to North Carolina’s infamous slash district that stretched approximately 160 miles along
the Interstate 85 corridor and was struck down as an unconstitutional racial gerrymander by the
Supreme Court in Shaw, this is an easy case. Id. at 635. District 6 stretches at least 230 miles
between its appendages in Shreveport and Baton Rouge, cities in opposite corners of the State. Ex.
A at 26. Cf. Hays, 936 F. Supp. at 370 (It “meanders for roughly 250 miles from the northwestern
corner of the state to the southeast, dividing parishes and municipalities while surgically
agglomerating pockets of minority populations along the way.”). It then plunges South to the heart
of Cajun Country in Lafayette to encompass African American voters there. In Rapides Parish, it
dwindles to a width of 2.7 miles before continuing its snake upward toward Shreveport. Ex. A at
26. In DeSoto Parish, it is only 1.9 miles wide. Id.; cf. Miller, 515 U.S. at 917 (“[I]t was
‘exceedingly obvious’ from the shape of the Eleventh District, together with the relevant racial
demographics, that the drawing of narrow land bridges to incorporate within the district outlying
appendages containing nearly 80% of the district’s total black population was a deliberate attempt
to bring black populations into the district.”). District 6’s appendages are also sinuous, some just
a few blocks wide. Ex. A at 24-26. Each twist and turn tightly encircles African American voters.

Districts 5 and 4 are equally bizarre. Like a crooked hourglass, District 5’s massive northern
and southern portions touch only at a narrow impassible “land bridge[]” demonstrating that this

district was an intentional racial gerrymander. Miller v. Johnson, 515 U.S. 900, 917 (1995). District
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4 is nearly halved by District 6; it extends from northern to southern Louisiana, despite the
diverging interests of these two regions. Ex. P.

It would be difficult to draw less compact districts. Shaw v. Reno (Shaw I), 509 U.S. 630,
646-48 (1993). District 6 has a compactness score of 0.05, with 0 measuring total non-
compactness and 1, total compactness. Ex. A at 16-17. Both Districts 4 and 5 score 0.08. Id. at 17.
District 2 scores just 0.11. Id. District 1 and District 3 score 0.16 and 0.19, respectively. Id.

The districts also slice and divide many parishes. Bush v. Vera, 517 U.S. 952, 974 (1996)
(plurality opinion); Cooper, 581 U.S. at 301 n.3 (finding a “conflict with traditional redistricting
principles” from “split[ ] numerous counties and precincts”). The plan split (16) parishes into thirty-
four (34) parts. Id. at 10, 14. The splits affected 2,930,650 people who reside in all districts, or
63% of the State’s total population. Id. at 10, 14.

The districts also separate communities of interest and unite disparate groups of people
with nothing in common apart from race. Communities of interest are often defined geographically,
such as by parishes, cities, and towns. Id. at 6-7. They also cluster around groups with a common
culture, values, economy, religion, or local tradition. Id. at 7. Importantly, communities of interest
are determined by the people. Id. at 5. Here, the Legislature ignored traditional communities of
interest and instead presumed that African American voters all share the same interests and issues
because of their race. The Legislature thereby created and defined its own community of interest
based solely on racial characteristics. Cities as culturally and economically diverse as Shreveport,
Alexandria, Baton Rouge, and Lafayette are linked together only based on race. Senate Archive,
supra (Sen. Pressly); Ex. MM, cf. Miller, 515 U.S. at 908-09 (noting that one district “centered
around four discrete, widely spaced urban centers that ha[d] absolutely nothing to do with each

other, and stretch[ed] the district hundreds of miles across rural counties and narrow swamp
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corridors” was a geographic “monstrosity”’). The rural areas between these cities are treated as
mere land bridges to reach pockets of African American voters, rather than important areas with
their own unique ideals, values, cultures, and economic needs. Ex. A at 21-23, 26. The disparate
needs of Northern and Southern Louisiana are especially stark. Among other things, the South
faces hurricanes; the North deals with tornadoes and ice storms. Senate Archive, supra (Sen.
Pressly). These areas also have divergent industries, agriculture, and economies. /d.; Ex. MM.

Not only does the map unite different communities of interest, but it also divides a larger
number of communities of interest. SB8 split 83 municipalities, or over 1.55 million people, as
well as dozens of parishes. Ex. A at 15. One example is where District 6 carves out a long, narrow
peninsula in District 4 even though the cultural and industrial unity of people in Caddo Parish and
Northwest Louisiana is incredibly strong. Senate Archive, supra (Sen. Pressly).

Additionally, the dramatic changes in percentages of voters by race across districts
demonstrates that these fluctuations were not random—they were intentional choices to segregate
voters based on race. Cooper, 581 U.S. at 310. The chart below records the percentage of African
American and non-African American VAP for each district under the 2022 map and the current

map, as enacted under SBS. Ex. F, Q.

District | 2022 African 2022 Non-African | SB8 African SB8 Non-African
American American American American
1 13.482% 86.518% 12.692% 87.308%
2 58.650% 41.350% 51.007% 48.993%
3 24.627% 75.373% 22.568% 77.432%
4 33.820% 66.180% 20.579% 79.421%
5 32.913% 67.087% 26.958% 73.042%
22
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6 23.861% 76.139% 53.990% 46.010%

In all four majority non-African American districts, racial disparities grew more dramatic.
For example, in District 4, the percentage of non-African American voters shot up 13% and the
percentage of African American voters decreased proportionally, creating a severe gap between
non-African American and African American voters. Cf. Cooper, 581 U.S. at 310 (finding that an
increase in BVAP of less than 7% was a “sizable jump”). The gap between African American and
non-African American voters also grew in Districts 1, 3, and 5. Now all four majority-non-African
American districts are super-majority districts, with non-African American voters holding roughly
87%., 79%, 77%, and 73% of the VAP in every single one, and African American voters comprising
only 12%, 22%, 20% and 27% of those districts. The State’s goal was to create non-African
American super-majorities and to exclude African American voters, “minimizing the influence” of
African American voters in those districts. Hays, 936 F. Supp. at 365 n.17 (“Racial minority
political influence in the resulting super-majority districts . . . is either lost or significantly
diminished because office holders and office seekers no longer need to heed the voices of the
minority residents . . . once their influence has been gerrymandered away.”).

The changes in District 2 and District 6 also demonstrate the State’s racial gerrymandering.
District 6 was the most dramatic, swinging from a non-African American majority district to an
African American majority district by decreasing and increasing those VAPs by 30%, over four
times greater than the “sizable jump” observed by the Supreme Court in Cooper v. Harris. 581
U.S. at 311. District 2, where the African American population decreased, still demonstrates a
racial gerrymander. There, the African American population decreased but held the majority at
51%, a number that both Sen. Carter and Sen. Duplessis noted as sufficient to create a majority-

African American district. This choice was deliberate. Cf. Cooper, 581 U.S. at 311 (noting the
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State’s deliberate decision to increase a district’s BVAP to 50.7% so African Americans would hold
a majority indicated racial gerrymandering).

Finally, Plaintiffs have presented an alternative map, which “is helpful but not necessary
to meet [their] burden” to show racial predominance. Cooper, 581 U.S. at 319. That map includes
markedly more compact districts that actually trace communities of interest. Ex. A. at 28. At the
same time, it retains the core of District 2, which has long elected African Americans around
Orleans Parish and its environs. Id.

ii. The State’s racial gerrymandering cannot survive this Court’s strict
scrutiny.

Since Plaintiffs have satisfied their burden to show race predominated in the State’s
decision, the State has the burden to satisfy strict scrutiny, meaning the State must show it
segregated voters based on race by drawing these districts in pursuit of a compelling state interest,
and the resulting segregated districts were narrowly tailored to achieve that compelling interest.
Shaw I1, 517 U.S. at 908. This analysis proceeds in two steps.

First, the State must show it enacted these maps pursuant to a compelling state interest.
Only if the State identifies a compelling interest may the State proceed to its second burden, the
even more rigorous narrow tailoring requirement.

The Supreme Court has assumed (but never decided) that satisfaction of the Voting Rights
Act of 1965, 52 U.S.C. § 10101 (“VRA”) is a compelling interest. But to show the racially
gerrymandered districts were narrowly tailored to satisfy the VRA without violating the
Constitution, the State must present actual “evidence or analysis supporting [the] claim that the
VRA require[s]” the districts as drawn on a district-by-district basis. Wis. Legislature v. Wis. Elecs.

Comm’n, 595 U.S. 398, 403 (2022) (emphasis added); see also Bethune-Hill v. Va. State Bd. of
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Elecs., 580 U.S. 178, 191-92 (2017). Not any evidence or analysis suffices. The Supreme Court
has required “a strong showing of a pre-enactment analysis with justifiable conclusions.” Abbott
v. Perez, 138 S. Ct. 2305, 2335 (2018) (citing Bethune-Hill, 580 U.S. at 191-92). Courts will not
approve a racial gerrymander that proceeds on a legally mistaken view of the VRA. Cooper, 581
U.S. at 306. If the State relies on the VRA, its claim will fail for at least two reasons.

First, the State did not engage in “a strong . . . pre-enactment analysis with justifiable
conclusions” before it segregated voters into race-based districts. Abbott v. Perez, 138 S. Ct. 2305,
2335 (2018). This analysis must be district-by-district. Bethune-Hill, 580 U.S. at 191. So even if
the State was under the mistaken belief that it could create two majority-African American and
four majority-non-African American districts and comply with traditional redistricting criteria, the
State’s failure to engage in a strong pre-enactment analysis with justifiable conclusions as to each
of the specific districts enacted in SB8 dooms the State’s case.

Second, the State proceeded on a mistaken understanding of the VRA. Cooper, 581 U.S.
at 305. VRA Section 2 “never require[s] adoption of districts that violate traditional redistricting
principles.” Milligan, 599 U.S. at 30 (citation omitted); see also Cooper, 581 U.S. at 305; Hays,
936 F. Supp. at 370 (“[T]he VRA simply does not require the enactment of a second majority-
minority district in Louisiana.”). And even if these districts did not violate traditional criteria, VRA
Section 2 never requires the State “to maximize the number of reasonably compact majority-
minority districts.” Johnson v. DeGrandy, 512 U.S. 997, 1022 (1994).

That’s because the VRA should never compel a state to violate the Constitution, and a
state’s attempt to “concentrate[] a dispersed minority population in a single district by disregarding
traditional districting principles such as compactness, contiguity, and respect for political

subdivisions” and create a “reapportionment plan that includes in one district individuals who

25
69



Case 3:24-cv-00122-DCJ-CES-RRS Document 17-1 Filed 02/07/24 Page 33 of 41 PagelD #:
186

belong to the same race, but who are otherwise separated by geographical and political
boundaries,” presents “serious constitutional concerns.” Milligan, 599 U.S. at 27 (quoting Shaw I,
509 U.S. at 647). VRA claims are rarely successful today because “minority populations’
geographic diffusion” across States and integration of various racial groups often prevents creation
of “an additional majority-minority district” that satisfies the compactness requirement. Milligan,
599 U.S. at 29. African Americans are a dispersed minority across the State of Louisiana. Ex. A at
22. The State’s attempt to force this dispersed group into two districts fails constitutional scrutiny.

Additionally, the State has already conceded that it did not abide by traditional redistricting
criteria. It admitted that after the 2020 Census, it is “impossible” that “a second majority-minority
district can be drawn without impermissibly resorting to mere race as a factor,” that any attempt
to do so would be an unconstitutional “racial gerrymander,” and that attempts to slice voters into
districts that could create such a map demonstrate “the exact type of evidence of racial intent that
dooms legislative action.” Ex. H. at 13-15. These statements alone (even without legislators’
countless statements that they ignored traditional criteria, see Senate Archive, supra; House
Archive, supra) show that the State did not follow traditional criteria. Miller, 515 U.S. at 919. SB8
is simply not narrowly tailored to meet any alleged interest in complying with the VRA.

c¢. Plaintiffs are likely to succeed on Count II.

Plaintiffs are also likely to succeed on Count II—intentional discrimination in violation of
the Fourteenth and Fifteenth Amendments. The Supreme Court has recently reiterated that the
Equal Protection Clause forbids not just Shaw-style racial classifications, it prohibits all
discrimination:

(153

These decisions reflect the ““core purpose’ of the Equal Protection Clause: “do[ing]
away with al/l governmentally imposed discrimination based on race.” Palmore v.
Sidoti, 466 U.S. 429, 432 (1984) (footnote omitted)...
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Eliminating racial discrimination means eliminating all of it. And the Equal
Protection Clause, we have accordingly held, applies “without regard to any
differences of race, of color, or of nationality”—it is “universal in [its] application.”
Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886). For “[t]he guarantee of equal
protection cannot mean one thing when applied to one individual and something
else when applied to a person of another color.” Regents of Univ. of Cal. v. Bakke,
438 U.S. 265, 289-290 (1978) (opinion of Powell, J.). “If both are not accorded the
same protection, then it is not equal.” /d. at 290.

Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll., 600 U.S. 181, 206 (2023)
(emphases added). The election context is no different.

The Fifteenth Amendment only reinforces these decisions in the election context, as it
expressly prohibits discrimination between voters based on race and abridgement of voting rights
based on race. Gomillion v. Lightfoot, 364 U.S. 339, 342 (1960); U.S. Const. amend. XV, § 1 (“The
right of citizens of the United States to vote shall not be denied or abridged by the United States
or by any state on account of race, color, or previous condition of servitude.”). The Fifteenth
Amendment “right to vote” may “be denied by a debasement or dilution of the weight of a citizen’s
vote just as effectively as by wholly prohibiting the free exercise of the franchise.” LULAC v.
Edwards Aquifer Auth., 937 F.3d 457, 462 (5th Cir. 2019) (quoting Reynolds v. Sims, 377 U.S. 533,
555 (1964)). In doing so, the “Fifteenth Amendment nullifies sophisticated as well as simple-
minded modes of discrimination.” Gomillion, 364 U.S. at 342 (quoting Lane v. Wilson, 307 U.S.
268, 275 (1939)).

SB8 has discriminated against Plaintiffs based solely on race. Plaintiffs recognize that no
group of voters is entitled to proportional representation under the U.S. Constitution, and the
application of traditional race-neutral criteria may often result in the mathematical
underrepresentation or overrepresentation of racial, religious, or political groups. But the
Constitution clearly protects all racial groups from representational schemes which have as their

sole purpose a discriminatory quota that imposes an intentional overrepresentation of voters of a
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particular race over all other voters in a jurisdiction. See Gomillion, 364 U.S. 339.3 A claim that an
election scheme is based predominantly on such discriminatory racial intent and results in the
intended harm is actionable under the Fourteenth and Fifteenth Amendments. Reno v. Bossier
Parish Sch. Bd., 520 U.S. 471, 481 (1997); Fusilier v. Landry, 963 F.3d 447, 463 (5th Cir. 2020).

As shown above, the legislators’ statements alone prove discriminatory intent. Legislators
admitted they intentionally drew these districts to create precisely two majority-African American
districts, even while fully aware that this violated all traditional redistricting criteria and enforced
a racial quota based on super-proportional representation at the expense of other voters. This cut
the majority-non-African American districts from five to four. In doing so, the State sought to
“substantially disadvantage[] certain voters in their opportunity to influence the political process
effectively.” Shaw I, 509 U.S. at 663 (White, J., dissenting). That intent alone sufficiently shows
discrimination.

Circumstantial evidence also shows discriminatory intent. Vill. of Arlington Heights v.
Metro. Hous. Dev. Corp.,429 U.S. 252,266 (1977). For example, the history of SBS, the whirlwind
session that led to its passage, the special nature of the session announced on the Governor’s first
day in office, contemporaneous viewpoints expressed by SB8’s key decisionmakers (discussed at
length), and its known discriminatory impact all show that SB8 was passed with discriminatory
intent. /d. at 266-68; Fusilier, 963 F.3d at 463. SB8 was created by means of an irregular procedure.
It was the first legislative session after the Governor assumed office, it was a special session to

focus exclusively on redistricting, and it was announced by the Governor on his very first day in

3 Justice Stevens dissented in Shaw and Miller because he found the stereotyping harm in both to be insufficient,
concluding that “[n]either in Shaw itself nor in the cases decided today has the Court coherently articulated what injury
this cause of action is designed to redress.” Miller, 515 U.S. at 929 (Stevens, J., dissenting). Justice Stevens explained
that plaintiffs in those cases had made no showing of “vote dilution ... to an identifiable group of voters” nor could
they under the facts. /d. (Stevens, J., dissenting). Louisiana’s current redistricting scheme obviates Justice Stevens’s
concerns about the missing harm in prior redistricting challenges.
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office. SB8 was introduced, passed by both Chambers, and signed by the Governor in a matter of
eight days. There was little debate, and the entire process was rushed to create two majority-
African American districts and reduce the existing five majority-non-African American districts to
four. While the Legislature had spent months travelling across the State and soliciting public input
for the prior redistricting law, legislators did not even have time to inform their constituents about
the redistricting bill or special session—much less ask their constituents for their opinions and
provide proper representation on their behalf. See Senate Archive, supra, at 28:00-29:30.

Likewise, SB8 had a discriminatory impact and discriminatory effect on Plaintiffs. Ex.
GG-RR. SB8 undoubtedly “bears more heavily on one race than another.” Arlington Heights, 429
U.S. at 266 (citing Washington v. Davis, 426 U.S. 229, 242 (1976)). Here, as in Gomillion, SB8
imposes an obvious racial preference which hampers the ability of non-African American voters
to engage in the typical compromises and influence that would exist in districts drawn consistent
with traditional redistricting principles.

Here, the percentage of majority-minority gerrymandered districts compared to total
districts is greater than the percentage of the minority’s proportion of the citizen VAP. African
Americans constitute a little more than 29% of the citizen VAP. The redistricting intentionally
creates two majority-African American districts of the six districts, or slightly more than 33%.
Although this gap is not large, the size of the gap is not the point. Instead, it is the intentional
creation of the gap that works an injury.* Using a mandatory racial quota to not only approach, but

to exceed, the African American share of the citizen VAP is an additional concrete harm to all non-

4 To the extent any such intentional discrimination could ever be excused by means-end analysis, the State cannot
meet strict scrutiny here for the reasons discussed in point L. A.
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African American voters, amounting to the application of affirmative action in redistricting, unseen
in previous racial gerrymandering cases.’ Cf. Students for Fair Admissions, Inc., 600 U.S. 181.
I1. Plaintiffs will suffer irreparable injury absent injunctive relief.

Plaintiffs have suffered and will suffer a loss of constitutional rights when they cast their
ballots in the 2024 election. Such harm is irreparable without immediate equitable relief. BST
Holdings, LLC v. OSHA, 17 F.4th 604, 618 (5th Cir. 2021) (“[T]he loss of constitutional
freedoms . . . ‘unquestionably constitutes irreparable injury.”” (quoting Elrod v. Burns, 347 U.S.
373 (1976))); see also Book People, Inc. v. Wong, 91 F.4th 318 (5th Cir. 2024); Opulent Life Church
v. City of Holly Springs, Miss., 697 F.3d 279, 294 (5th Cir. 2012); Deerfield Med. Ctr. v. City of
Deerfield Beach, 661 F. 2d 328, 338 (5th Cir. unit B 1981); DeLeon v. Perry, 975 F. Supp. 2d 632,
663 (W.D. Tex. 2014), aff’d sub nom., DeLeon v. Abbott, 791 F.3d 619 (5th Cir. 2015) (“Federal
courts at all levels have recognized that violation of constitutional rights constitutes irreparable
harm as a matter of law.”). Racial gerrymandering and discriminatory voting laws create
irreparable injuries to voters, requiring “immediate relief.” United States v. City of Cambridge, 799
F.2d 137, 140 (4th Cir. 1986); see also, e.g., Obama for Am. v. Husted, 697 F.3d 423, 436 (6th Cir.
2012); Williams v. Salerno, 792 F.2d 323, 326 (2d Cir. 1986); cf. Alternative Political Parties v.
Hooks, 121 F.3d 876 (3d Cir. 1997). After all, “once the election occurs, there can be no do-over
and redress” for Plaintiffs. League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 247

(4th Cir. 2014). This Court must act now.

5> The harm in Shaw v. Reno and all its progeny, including Hays, arises from stereotyping based on race and is felt by
all voters in racially gerrymandered districts. That harm is present in this case as well. But in those earlier racial
gerrymandering cases, the percentage of the challenged majority-minority gerrymandered districts compared to total
districts was still less than the percentage of the minority’s proportion of the citizen VAP. Here, the reverse is true.
Thus, Plaintiffs experience an additional harm by virtue of their race.
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III.  The balance of equities weighs in Plaintiffs’ favor.

The equities favor Plaintiffs. This racial gerrymander violates the constitutional rights of
all Louisiana voters of all races who have been stereotyped and districted based on their race and
presumed voting characteristics, masking their actual preferences and reducing their influence in
their communities. See Gomillion, 364 U.S. 339. SB8 separates both sets of voters from their
communities and puts them in districts with other voters hundreds of miles away, with whom they
have little in common apart from race. Ex. A, MM. The result is they do not have the same power
to appeal to their representatives—some of whom may have no knowledge of their region or
culture. The harms to all voters go even deeper; when the State engages in race-based redistricting,
it stereotypes all voters “as the product of their race, evaluating their thoughts and efforts—their
very worth as citizens—according to a criterion barred to the Government by history and the
Constitution.” Miller, 515 U.S. at 912 (quoting Metro Broad., Inc. v. FCC, 497 U.S. 547, 604
(1990) (O’Connor, J., dissenting)); see also Shaw I, 509 U.S. at 647; Students for Fair Admissions,
600 U.S. at 220-21 (quoting Miller, 515 U.S. at 911-12, and Shaw I, 509 U.S. at 647).

Compared to this, the State’s interests are minimal. Any interest in enforcing a redistricting
law that violates constitutional rights is “illegitimate.” See BST Holdings, 17 F.4th at 618. That’s
especially true in the election context, given that elections are at the heart of democracy and meant
to reflect the people’s true democratic choice. Moreover, Plaintiffs’ requested remedy gives
Defendant adequate time to enforce the new map in advance of the 2024 congressional election.

IV.  The preliminary injunction does not weigh against the public interest.

Finally, a preliminary injunction is in the public interest. See Ingebrigtsen v. Jackson Pub.

Sch. Dist., 88 F.3d 274, 280 (5th Cir. 1996) (holding that where an enactment is unconstitutional,

“the public interest [is] not disserved by an injunction preventing its implementation”); DeLeon,
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791 F.3d 619 (“[A] preliminary injunction preventing the enforcement of an unconstitutional law
serves, rather than contradicts, the public interest.”); G & V Lounge, Inc. v. Mich. Liquor Control
Comm’n, 23 F.3d 1071 (6th Cir. 1994) (“[1]t is always in the public interest to prevent the violation
of a party’s constitutional rights.””). Prohibiting the Defendant Secretary from implementing SB8
during the pendency of this litigation before election processes begin would merely “freeze[] the
status quo,” precisely the purpose of a preliminary injunction. Wenner v. Tex. Lottery Comm ’'n, 123
F.3d 321, 326 (5th Cir. 1997); see also Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981).

V. Conclusion: Plaintiffs are entitled to an injunction of SB8 and issuance of a new
map.

Because Plaintiffs are very likely to succeed on their claims, the remedy is clear: This Court
should enjoin use of this map and issue one that remedies Plaintiffs’ rights in advance of the
election. Reynolds v. Sims, 377 U.S. 533, 585 (1964) (“[O]nce a State’s legislative apportionment
scheme has been found to be unconstitutional, it would be the unusual case in which a court would
be justified in not taking appropriate action to [e]nsure that no further elections are conducted
under the invalid plan.”); Louisiana v. United States, 380 U.S. 145, 154 (1965) (noting that in the
face of racial discrimination, a district court has “not merely the power but the duty to render a
decree which will so far as possible eliminate the discriminatory effects of the past as well as bar
like discrimination in the future”); United States v. Paradise, 480 U.S. 149, 184 (1987) (noting it
is within a district court’s discretion to craft remedies for racial discrimination). Indeed, it would
be unusual for a court to not take appropriate action to ensure no elections are conducted under an
unconstitutional districting plan. See, e.g., Wright v. Sumter Cnty. Bd. of Elecs. & Registration, 361
F. Supp.3d 1296, 1305 (M.D. Ga. 2018), aff'd, 979 F.3d 1282 (11th Cir. 2020); Navajo Nation v.
San Juan Cnty., 2:12- CV-00039, 2017 WL 6547635, at *19 (D. Utah Dec. 21, 2017), aff"d, 929

F.3d 1270 (10th Cir. 2019) (same).
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Injunctive relief should be two-fold. First, the Court should strike down the current map as
unconstitutional and enjoin Defendant Secretary of State Nancy Landry from enforcing it. Second,
the Court should issue a remedial map for Defendant to use to qualify candidates and carry out the
election. Plaintiffs are entitled to this requested relief under either Count I or Count II. Like Hays,
the State’s record here leaves no doubt that it would not follow traditional redistricting criteria and
avoid intentional race-based discrimination by enacting a new map. Hays, 936 F. Supp. at 372; see
also Hays v. Louisiana, 862 F. Supp. 119, 124-25 (W.D. La. 1994). Thus, Plaintiffs urge this Court

to adopt Illustrative Plan 1. Ex. A at 12.

Dated this 7th day of February, 2024 Respectfully submitted,
PAUL LOY HURD, APLC GRAVES GARRETT GREIM LLC
/s/ Paul Loy Hurd /s/ Edward D. Greim
Paul Loy Hurd Edward D. Greim
Louisiana Bar No. 13909 Missouri Bar No. 54034
Paul Loy Hurd, APLC Pro Hac Vice Pending
1896 Hudson Circle, Suite 5 Jackson Tyler

Monroe, Louisiana 71201 Missouri Bar No. 73115
Tel.: (318) 323-3838 Pro Hac Vice Pending
paul@paulhurdlawoffice.com Matthew Mueller
Attorney for Plaintiffs Missouri Bar No. 70263

Pro Hac Vice Pending

GRAVES GARRETT GREIM LLC
1100 Main Street, Suite 2700
Kansas City, Missouri 64105

Tel.: (816) 256-3181

Fax: (816) 256-5958
edgreim@gravesgarrett.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I do hereby certify that, on this 7th day of February 2024, the foregoing was electronically
filed with the Clerk of Court using the CM/ECF system, which gives notice of filing to all counsel
of record. Additionally, copies of all pleadings and other papers filed in this action to date or to be
presented to the Court at the hearing have been mailed to the adverse party.

/s/ Paul Loy Hurd
Paul Loy Hurd
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF LOUISIANA, MONROE DIVISION

PHILLIP CALLAIS, LLOYD PRICE,
BRUCE ODELL, ELIZABETH ERSOFF,
ALBERT CAISSIE, DANIEL WEIR,
JOYCE LACOUR, CANDY CARROLL
PEAVY, TANYA WHITNEY, MIKE
JOHNSON, GROVER JOSEPH REES,

ROLFE MCCOLLISTER, Civil Action No. 3:24-cv-00122
Plaintiffs, Judge David C. Joseph
V. Circuit Judge Carl E. Stewart

NANCY LANDRY, in her official capacity Judge Robert R. Summerhays
as Secretary of State for Louisiana,

Defendant.

MOTION TO INTERVENE AS DEFENDANTS AND TRANSFER

Movants Press Robinson, Edgar Cage, Dorothy Nairne, Edwin Rene Soule, Alice
Washington, Clee Earnest Lowe, Davante Lewis, Martha Davis, Ambrose Sims, National
Association for the Advancement of Colored People Louisiana State Conference (“Louisiana
NAACP”), and Power Coalition for Equity and Justice (collectively, the “Proposed Intervenor-
Defendants”) respectfully move (i) pursuant to Fed. R. Civ. P. 24(a) and (b), for leave to intervene
in this action as Defendants as a matter of right, or in the alternative, permissively, and file an
answer; and (ii) pursuant to the common law first-to-file rule, see Save Power Ltd. v. Syntek Fin.
Corp., 121 F.3d 947, 950 (5th Cir. 1997), to transfer this action to the Middle District of Louisiana

for consolidation or coordination with Robinson v. Ardoin, No. 3:22-cv-02111-SDD-SDJ.
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Pursuant to Rule 24, Proposed Intervenor-Defendants are filing herewith a Proposed
Answer to the Complaint. In accordance with Local Rule 7.6, counsel for Proposed Intervenor-
Defendants have presented the Proposed Answer to counsel for Plaintiffs, and requested their
positions on intervention and transfer. Plaintiffs’ counsel oppose intervention and transfer.
Proposed Intervenor-Defendants have been unsuccessful in their attempts to ascertain the identity

of counsel for Defendants, who have yet to appear before the Court.

DATED: February 7, 2024 Respectfully submitted,
By: /s/ Tracie L. Washington By: /s/ John Adcock
Tracie L. Washington John Adcock

LA. Bar No. 25925 Adcock Law LLC
Louisiana Justice Institute 3110 Canal Street

8004 Belfast Street New Orleans, LA 70119
New Orleans, LA 70125 Tel: (504) 233-3125
Tel: (504) 872-9134 jnadcock@gmail.com

tracie.washington.esqg@gmail.com

Counsel for Proposed Intervenor- Counsel for Proposed Intervenor-Defendants
Defendants Dorothy Nairne, Martha

Davis, Clee Earnest Lowe, and Rene

Soule
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Stuart Naifeh (pro hac vice forthcoming)
Kathryn Sadasivan (pro hac vice forthcoming)
Victoria Wenger (pro hac vice forthcoming)
NAACP Legal Defense and

Educational Fund, Inc.
40 Rector Street, 5™ Floor
New York, NY 10006
Tel: (212) 965-2200
snaifeh@naacpldf.org
ksadasivan@naacpldf.org
vwenger@naacpldf.org

R. Jared Evans
LA. Bar No. 34537
I. Sara Rohani (pro hac vice forthcoming)

NAACP Legal Defense and Educational Fund,

Inc.

700 14th Street N.W. Ste. 600
Washington, DC 20005

Tel: (202) 682-1300
jevans@naacpldf.org
srohani@naacpldf.org

Sarah Brannon (pro hac vice forthcoming)*
Megan C. Keenan (pro hac vice forthcoming)
American Civil Liberties Union Foundation
915 15th St., NW

Washington, DC 20005

sbrannon@aclu.org

mkeenan@aclu.org

Nora Ahmed

NY Bar No. 5092374 (pro hac vice
forthcoming)

ACLU Foundation of Louisiana
1340 Poydras St, Ste. 2160

New Orleans, LA 70112

Tel: (504) 522-0628
nahmed@laaclu.org

Additional counsel for Proposed Intervenor-
Defendants

*Practice is limited to federal court.
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Robert A. Atkins (pro hac vice forthcoming)
Yahonnes Cleary (pro hac vice forthcoming)
Jonathan H. Hurwitz (pro hac vice
forthcoming)

Amitav Chakraborty (pro hac vice forthcoming)
Adam P. Savitt (pro hac vice forthcoming)
Arielle B. McTootle (pro hac vice forthcoming)
Robert Klein (pro hac vice forthcoming)

Paul, Weiss, Rifkind, Wharton & Garrison LLP
1285 Avenue Of The Americas

New York, NY 10019

Tel.: (212) 373-3000

Fax: (212) 757-3990

ratkins@paulweiss.com
ycleary@paulweiss.com
jhurwitz@paulweiss.com
achakraborty@paulweiss.com
asavitt@paulweiss.com
amctootle@paulweiss.com
rklein@paulweiss.com

Sophia Lin Lakin (pro hac vice forthcoming)
Dayton Campbell-Harris (pro hac vice
forthcoming)™*

American Civil Liberties Union Foundation
125 Broad Street, 18th Floor

New York, NY 10004

slakin@aclu.org

dcampbell-harris@aclu.org

T. Alora Thomas-Lundborg (pro hac vice
forthcoming)

Daniel Hessel (pro hac vice forthcoming)
Election Law Clinic

Harvard Law School

6 Everett Street, Ste. 4105

Cambridge, MA 02138

(617) 495-5202
tthomaslundborg@law.harvard.edu
dhessel@law.harvard.edu
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CERTIFICATE OF SERVICE

I, John Adcock, counsel for Proposed Intervenor-Defendants, hereby certify that on
February 7, 2024, | caused a copy of this Motion to Intervene as Defendants and Transfer, to be
served on counsel for Plaintiffs of record by electronic service, and on Defendant by mail service
to the following addresses:

Louisiana Secretary of State
P.O. Box 94125
Baton Rouge, LA 70804-9125

8585 Archives Ave
Baton Rouge, LA 70809

By: /s/ John Adcock
John Adcock

Adcock Law LLC

3110 Canal Street

New Orleans, LA 70119
Tel: (504) 233-3125
jnadcock@gmail.com

Counsel for Proposed Intervenor-Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION

PHILLIP CALLAIS, LLOYD PRICE,
BRUCE ODELL, ELIZABETH ERSOFF,
ALBERT CAISSIE, DANIEL WEIR,
JOYCE LACOUR, CANDY CARROLL
PEAVY, TANYA WHITNEY, MIKE
JOHNSON, GROVER JOSEPH REES, Civil Action No. 3:24-cv-00122
ROLFE MCCOLLISTER,
Judge David C. Joseph
Plaintiffs,
Circuit Judge Carl E. Stewart
V.
Judge Robert R. Summerhays
NANCY LANDRY, in her official capacity
as Secretary of State for Louisiana,

Defendant.

MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANTS AND TO TRANSFER
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PRELIMINARY STATEMENT

Proposed Intervenor-Defendants (“Movants™) are Black Louisiana voters and civil rights
organizations. For nearly two years, they have been actively—and successfully—pursuing claims
under Section 2 of the Voting Rights Act (“VRA”) in the pending case of Robinson, et al. v.
Landry, No. 3:22-cv-02111-SDD-SDJ (M.D. La.). In Robinson, Movants seek to compel
Louisiana to adopt a congressional district map with two districts that will give Louisiana’s Black
voters an equal opportunity to elect candidates of their choice. As a direct consequence of multiple
court rulings in their favor on the merits of their Section 2 claims, the Legislature enacted and the
Governor signed Senate Bill 8 (“SB8”) to provide for new congressional districting plan with two
majority-Black districts. Any changes to the SB8 map that may result from decisions in this case
would directly implicate the relief Movants have sought and secured in Robinson.

Both Robinson and this case center on the same core question: must Louisiana draw a
congressional plan with two opportunity districts for Black voters? The district court in Robinson
has held that it likely must, and two unanimous panels of the Fifth Circuit agreed with that
conclusion. Each of those courts has likewise rejected the State’s argument that any efforts to
draw a second majority-Black district would require the unconstitutional elevation of race as a
predominant districting consideration. Plaintiffs here, meanwhile, contend that Louisiana need
not draw a second majority-Black district, and in fact that it cannot constitutionally do so.

Movants should be granted leave to intervene because they have a strong interest in
defending the Robinson courts’ core factual findings and legal conclusions against the claims in
this case that SB8—or any other congressional map with two majority-Black districts—represents
an unconstitutional racial gerrymander. They also have a direct interest in ensuring that a map
with a second congressional district in which Black voters have an opportunity to elect the

candidate of their choice remains in place for the 2024 congressional election. Plaintiffs’ challenge

89
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to SB8 should fail because the shape of the district they challenge represents predominately
political rather than racial choices. Moreover, even if Plaintiffs are successful in striking down
SB8, this Court would be required to devise a remedial map that complies with Section 2 and the
rulings in favor of Movants in Robinson, which demonstrate that Louisiana could easily create a
second constitutional Black opportunity district consistent with traditional redistricting principles.

Additionally, this case should be transferred to the Middle District of Louisiana, given the
ongoing nature of the Robinson proceeding and the likelihood that Robinson will continue if SB8
is invalidated, to avoid the possibility of conflicting rulings by different courts regarding the same
map and duplication of effort with that court.*

BACKGROUND

The map at issue in this case, SB8, is the direct result of Movants’ successful litigation of
the Robinson action. Office of the Governor, Governor Jeff Landry Opens First Special Session
on Court Ordered Redistricting (Jan. 16, 2024), https://gov.louisiana.gov/news/governor-jeff-
landry-opens-first-special-session-on-court-ordered-redistricting. After a week-long evidentiary
hearing, during which the district court reviewed 244 exhibits and heard and weighed testimony
from 22 witnesses, and based on extensive pre- and post-hearing briefing, Chief Judge Shelly Dick
in the Middle District of Louisiana granted Movants a preliminary injunction enjoining
enforcement of the State’s previous congressional district plan, concluding that Movants were
“substantially likely to prevail on the merits of their claims brought under Section 2 of the Voting

Rights Act” and that “[t]he appropriate remedy in this context is a remedial congressional

1 Movants have filed in the Robinson case a motion requesting that Judge Dick deem that action
first-filed. See ECF No. 345, Robinson v. Landry, No. 3:22-cv-02111-SDD-SDJ (M.D. La. Feb.
5, 2024). The district court has directed Defendants in that case, including Secretary of State
Nancy Landry, to file a response by February 15 and set a status conference in the case for
February 21. ECF No. 349.

2 90
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redistricting plan that includes an additional majority-Black congressional district.” Robinson v.
Ardoin, 605 F. Supp. 759, 766 (M.D. La. 2022). A motions panel of the Fifth Circuit unanimously
denied the defendants’ motion for a stay pending appeal based on its assessment that the defendants
were unlikely to overturn the district court’s injunction order, Robinson v. Ardoin, 37 F.4th 208,
215 (5th Cir. 2022), and a merits panel subsequently affirmed Chief Judge Dick’s “conclusions
that the Plaintiffs were likely to succeed on their claim that there was a violation of Section 2 of
the Voting Rights Act,” Robinson v. Ardoin, 86 F.4th 574, 583 (5th Cir. 2023). The Fifth Circuit
subsequently denied the defendants’ petition for rehearing en banc, with no judge on the court
asking for a poll on the petition. Order, Dkt. No. 363 at 2, Robinson v. Ardoin, No. 22-30333, (5th
Cir. Dec. 15, 2023). Chief Judge Dick, at the Fifth Circuit’s direction, gave the Legislature an
opportunity to enact a new remedial map, and, in the event Louisiana failed to enact a Section 2
compliant map, established a schedule for trial. The Robinson case is still pending and is currently
set for trial to begin on March 25, 2024. Dkt. No. 315, Robinson, et al. v. Landry, No. 3:22-cv-
00211-SDD-SDJ (M.D. La. Nov. 27, 2023).

The Legislature adopted SB8 in an effort by the State to comply with the Robinson courts’
rulings and with the VRA, and to avoid the district court imposing its own VRA-compliant
remedial map that may not reflect the Legislature’s policy preferences. As the Governor urged the
Legislature at the outset of the special session called to adopt a new congressional districting plan,
a new plan was necessary because “we have exhausted all legal remedies” and the Legislature
should “make the adjustments necessary [and] heed the instructions of the Court.”? The Governor

called upon the Legislature to adopt its own redistricting plan that reflected the wishes of the

2 Office of the Governor, Governor Jeff Landry Opens First Special Session on Court Ordered
Redistricting (Jan. 16, 2024), https://gov.louisiana.gov/news/governor-jeff-landry-opens-first-
special-session-on-court-ordered-redistricting.
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Legislature rather than surrender the drafting to Chief Judge Dick, urging the legislature to “take
the pen out of the hand of non-elected judges and place it in your hand—the hand of the people.””
Legislator after legislator echoed these sentiments.

The legislative record makes clear that the contours of the new map adopted in SB8 were
not predominantly motivated by improper racial considerations on the Legislature’s part as
Plaintiffs contend. Instead, the record reflects that the Legislature’s goals were to protect favored
congressional incumbents, further the interests of the majority party, and connect communities of
interest along the Red River and the 1-49 corridor, as well as to comply with the rulings by Chief
Judge Dick and the Fifth Circuit.

Throughout the Robinson litigation and during the Special Session, Movants had proposed
maps that would protect their rights under the VRA, by including two majority-Black districts.
Movants’ proposed maps and would also better comply with all traditional redistricting
principles(such as geographic compactness and limiting the number of Parish splits) and the
guidelines outlined by the Legislature in Joint Rule 21, than the map the Legislature enacted in
2022, which Louisiana used in the 2022 elections. In the Robinson litigation, Movants offered a
remedial plan with a very different configuration than SB8, with a new majority-Black district
extending into the Delta Parishes instead of along the Red River and 1-49. Other examples for
potential configurations that include two majority-Black districts were provided to the Legislature

in 2022.4

4 1d.

4 See H.B. 4, 1st Spec. Sess. (La. 2022); H.B. 5, 1st Spec. Sess. (La. 2022); H.B. 7, 1st Spec.
Sess. (La. 2022); H.B. 8, 1st Spec. Sess. (La. 2022); H.B. 9, 1st Spec. Sess. (La. 2022); H.B. 12,
1st Spec. Sess. (La. 2022); S.B. 2, 1st Spec. Sess. (La. 2022); S.B. 4, 1st Spec. Sess. (La. 2022);
S.B. 6, 1st Spec. Sess. (La. 2022); S.B. 9, 1st Spec. Sess. (La. 2022); S.B. 10, 1st Spec. Sess. (La.
2022); S.B. 11, 1st Spec. Sess. (La. 2022); S.B. 16, 1st Spec. Sess. (La. 2022); S.B. 18,