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1 PROCEEDI NGS
2 THE COURT: For the record, this is C 02-CV-26-11986,
3 M chael Howell, et al., vs. Westley More, et al. Counsel, for

4 | the record please, and would you spell your |ast nane for the

5 benefit of the court reporter, could you say your nane.

MR, CLARK: For the Plaintiffs, Jeffrey Cark, Your

7 Honor, C-L-A-R-K

10

11 E-S.

12

13

14

15

16 S-N-A-N.

17

18

19 CAT-0O

20

21

22

23 woodwor k?

24

25

THE COURT: Good norning, sir.
MR. CLARK: Good norni ng.

MR, YATES: For the Plaintiffs, Marshall Yates, Y-A-T-

THE COURT: Good norning, sir.
VMR, DEWEY: Samuel Dewey, D-E-WE-Y, Your Honor.
THE COURT: Good norning, sir.

MR. BROSNAN: For the Plaintiffs, Kyle Brosnan, B-R-O

THE COURT: Good norning, sir.

MR LICATO For the Plaintiffs, Anthony Licato, L-I-

THE COURT: Good norning, sir.

MR LI CATO  Good norni ng.

THE COURT: No other |lawers coning out of the
I think five will probably do the trick.

Yes, sir.

MR. KOBRIN: For the Defendants, Assistant Attorney
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1 General, Daniel Kobrin, K-OB-R1-N
2 THE COURT: Good norning, sir.
3 For the record, let nme just state that | nmet with the
4 attorneys in this case. It was supposed to be a chanbers
5| conference, but it turned out there were too nany to fit in ny
6 chanbers, so we did it in a jury room | disclosed to them at
7 that neeting -- we tal ked about some tactical things and sone
8 practical things, but | disclosed to themat that neeting that |
9 have an association with two of the named Plaintiffs in this
10 case on ny odyssey to be appointed to the bench back in 2018.
11 | nmade contact with my own del egate -- one of ny own
12 | del egates, Delegate Brian Chisholm who is -- was and is the
13 del egate in the district where | live, and is a naned Plaintiff
14 in this case. Another person with whom| nade contact was
15 Del egate Kathy Szeliga, and the reason for that is she, at the
16 time and | believe it's still the case, represents the district
17 that straddl es the border between Baltinmore County and Harford
18 County and | -- so nuch of ny practice was in Baltinore County
19 that | thought it nmade sense to talk to her, like talking to
20 Del egat e Chi shol m an others about tal king to the Governor on ny
21 behalf. | don't believe it creates a conflict, but | think I'm
22 duty bound to share any associations of that matter -- of that
23 nature, so that's why | bring it up, and at this tine.
24 M. Kobrin, are there any notions the State would |ike
25 to make?
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1 MR KOBRIN:. No. There are no notions at this tine.

2 THE COURT: Any notions fromthe Plaintiffs' side?

3 MR, CLARK: No, Your Honor.

4 THE COURT: Al right. Well, in that case, we have

5 Cross-Motions for Sunmmary Judgnment in this case, and | believe

6 for my owmn ease of use, | would like to start with the

7 Plaintiff, unless that --

8 MR, KOBRIN: No objection.

9 THE COURT: Okay. Al right. So, who's up on this
10 | side?

11 M. dark?

12 MR. CLARK: Yes. Thank you, Your Honor. Good

13 norning, and may it please the Court. [|'mJeff Clark fromthe
14 oversi ght project, here on behalf of the Plaintiffs, M ke

15 Howel I, and the menbers of the -- the Freedom Caucus in

16 Maryl and, plus Senators Hershey and Ready, and |I'mgrateful to
17 Your Honor for the opportunity to practice in your court today.
18 Your Honor, here's the bottomline of this case. The
19 General Assenbly enacted mandatory certification deadlines in

20 May of 2026, and yet, just a few nonths later, they were

21 | conpletely ignoring those deadlines and nmissing themin August.
22 They tried to paperwork over the ness that they engaged in on --
23 on procedure and the deadlines with a not withstandi ng cl ause
24 that they first introduced on the first day of the special

25 session, and that non obstante clause is invalid under any | egal
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1 theory. Meanwhile, the ballot --

2 THE COURT: Well, let ne ask a question.

3 MR, CLARK: Sure.

4 THE COURT: Haven't -- hasn't the United States

5 Suprene Court allowed Congress to do things under a non obstante

6 clause in the past?

7 MR, CLARK: Certainly, Your Honor. |If the United

8 St at es Congress through bicaneralismand presentnent passes a

9 | aw and the President signs it, or through inaction it's allowed
10 | to becone | aw because the President, you know, doesn't --

11 doesn't block it, then the, you know, a non obstante clause can
12 | override other provisions of |aw, but here, we're dealing with
13 the Maryl and Constitution, Your Honor.

14 THE COURT: Under st ood.

15 MR. CLARK: And --

16 THE COURT: So, is -- can you -- can you distinguish
17 the Maryl and systemfromthe federal systemand tell nme why a
18 non obstante clause, in the Plaintiffs' opinion, doesn't work?
19 MR CLARK: Yes. The difference between the two

20 | systems, Your Honor, is that there is obviously the ordinary

21 process of passing a | aw through bi canmerali sm and present nent,
22 you know, in the Maryland systemas well. So, that's in

23 parallel, but there's also a special process in Article 14 for
24 referenda. In this case, obviously we're dealing with a

25 Constitutional anmendment referendum
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1 That process, Your Honor, sets up a -- a no-go for the
2 CGovernor, and indeed my -- my opponents conceded that the

3| Governor's superfluous here. Now, the Government did -- did try
4| tosignit, we'll talk -- I'Il put that off to the side for the

5| second --

6 THE COURT: Well, let's -- let's let that one go,

7 because I think we all agree that the Governor really doesn't

8 play a role in a Constitutional armendnent.

9 MR CLARK: Yes.

10 THE COURT: \hether he signs purported |egislation or

11 not, right?

12 MR, CLARK: Yes.
13 THE COURT: kay. So, next step
14 MR, CLARK: So the next step is that since it's

15 exclusively a legislative process, right, and it's not one that
16 has the invol venent of the Governor, as Your Honor just noted,
17 that means that there is no provision in the Article 14 process
18 for including bolting on provisions of |aw, getting rid of

19 existing law so that you can clear the path for sone kind of

20 Constitutional amendnent, Your Honor. They could have done

21 that, via one of two paths. They could have put the non

22 obstante clause in the referendumso that the voters could vote
23 onit. | think that would have been a perilous choice for them
24 which is probably why they avoided it, because non-| awers,

25 ordi nary people, the average voter in Anerica is not going to
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1 under st and what a non-obstante cl ause is.
2 THE COURT: Well, wouldn't that violate the one
3 subj ect per ballot question --
4 MR, CLARK: Yes, Your Honor.
5 THE COURT: -- limt that we have?
6 MR, CLARK: We think there are a variety of violations
7 of the one subject limtation in Article 14. The non obstante
8 clause we think is its own subject, because it's not just about
9 this particular referendumthat relates to redistricting. It
10 turns off election laws in general, according to the theory of
11 | the State here.
12 THE COURT: So, another way they could skin the cat,
13 if you will, would be to repeat those |aws that they thought
14 stood in their way, right?
15 MR. CLARK: That's correct, Your Honor, and in order
16 to that, right, that would have had to go through the
17 bi cameral i sm and presentnent process. The Governor woul d have
18 needed to, you know, agree to that and sign it. He probably
19 | would have here based on the fact that he's the one who started
20 t he special session, right, but the problemis that given that
21 | we're out past June, under the way the Maryland Constitution
22 wor ks, given that they didn't start this special session until
23 August, if they were to try to pass just a, you know, straight-
24 up repealer law, it wouldn't take effect until the follow ng
25 June, and that's obviously not going to allow this ball ot
Office (410) 821-4888 2201 Old Court Road, Baltimore, MD 21208 Facsimile (410) 821-4839
CRC Salomon www.cr csalomon.com - info@cr csalomon.com Page: 9

E. 280



Michael Howell, et al. vs. Westley Moore, et al. (C-02-CV-26-001986)

1 initiative to go on the Novenber ballot and put it before the
2 voters.
3 So, this is why we think that they had the Governor
4 cone in and sign it, so that they could potentially argue, you
5 know, sort of 6 of one, half dozen of another, |ike we
6 functionally did an anmendnment to the law. W don't think that
7 wor ks for the reasons Your Honor was recogni zing, that Article
8 14 doesn't recognize a role for the Governor or prescribe one,
9 and the other reason why it doesn't work is because they're --
10 in order to do legislation like this if you're not going to wait
11 until the next June, is it has to be proper energency
12 litigation, Your Honor -- energency |egislation.
13 I"msorry, and that neans you have to have, you know,
14 a public health or safety reason, and that's obviously a non-
15 starter for something that's directed at redistricting, and the
16 State has not pointed to anything that could -- first of all,
17 the legislature didn't purport to declare an energency, and
18 then, you know, pass through bicaneralism and presentnent,
19 | turning off the election laws that establish deadlines here that
20 the State bl ew through, but even if they had we don't think they
21 | would have been able to satisfy the chall enge we woul d have t hen
22 brought to say hey, look, this is not proper energency
23 | egi sl ati on.
24 This is -- this is ordinary legislation, and
25 therefore, there's just no way around the Constitutional routing
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1 here that this, you know, that such a non obstante enacted into
2 l aw woul dn't and couldn't take effect until June of 2027 at the
3| earliest. So --
4 THE COURT: Well, froma practical standpoint, if the
5| amendnent is -- if the amendnent survives this hearing and
6 hearing that's yet to come and nmakes it onto the ballot, it
7 doesn't take effect until 2028 anyway, right?
8 MR, CLARK: Your Honor, | think it depends -- well, it
9 -- it clears a path for -- for the -- the controllers of the
10 | Ceneral Assenbly to engage in redistricting and try to get rid
11 | of one Republican seat on the Eastern shore, and so if that's --
12 if that blocked successful here, to take the flip side of your
13 hypot hetical, then they would have to wait even |onger to do
14 that, and we don't think, given the mandatory nature of the
15 provisions of the election |aw that we're pointing to, that
16 there's the ability to just ignore that law. You know, if you
17 | ook at the Dutton case, for instance, Your Honor, if a pre-
18 el ection challenge is brought, the Dutton case has held that
19 | that is mandatory. |It's not directory.
20 Things are directory in the election |aws as they
21 related to -- to referenda if the challenges are not brought
22 until after the referendum has been held, but here we've brought
23 it beforehand. So, we don't think there's any option in
24 Maryl and | aw for anything other than conplying with those
25 deadlines. So -- sorry about that. M nouth gets dry.
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1 So, the three points | want to make to you, Your

2 Honor, are -- they fall under these categories. The m ssed

3 deadl i ne, or deadlines; the invalid non obstante clause, but

4| we've -- we've covered a lot of that already, | think, Your

5 Honor; and then the deficient ballot |anguage. So, first, let

6 me tal k about the deadlines.

7 So, the first point there is the July 1st deadline was
8 -- it was nmandatory, it was missed, and it is incurable.
9 El ection [ aw section 7-103(c)(1) was enacted in Senate Bill 29

10 that was signed by the Governor in May of 2026. It requires

11 that the Secretary of State, "shall certify all statew de ball ot
12 questions by July 1st." The key words there, obviously, is

13 shall. It is mandatory, and as | nentioned, under the Dutton

14 case, it is treated as nmandatory just like its |anguage when a
15 pre-el ection challenge is brought.

16 HB 2100, which is what we're largely focused on

17 chal | engi ng here today was introduced on August 3rd, which was a
18 nonth after the deadline has passed. The General Assenbly's own
19 fiscal note said the deadline, "had passed," and then Senator

20 Kagan said on the floor, quote: "There's no tine to conply with

21 the plain | anguage of the |aw, because July 1st is in ny

22 rearview mrror -- in the reviewmrror." Sorry. End quote
23 The State Board of Election then tried to conply with
24 this -- with this deadline, but it -- it couldn't, and as to the

25 ot her two questions on the ballot for Novenmber, they did manage
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1 to comply with the July 1st deadline, but not as to this
2 guestion about redistricting. The Defendants argue that the
3| State Board of Elections can cure through election |aw §9-207, a
4 | layout certification procedure, this deficiency, but they're
5 m ssing that Senate Bill 29 al so enacted el ection | aw 8§9-207(f),
6 and that provides that |ayout certification nmay not be construed
7 to be a certification of the ballot |anguage required to be
8 certified under 7-103.
9 So, that means that they can't recover the fact that
10 they really didn't even swing into action until a nonth after
11 the July 1st deadline in 7-103(c)(1) had el apsed. So, the
12 General Assenbly had anticipated and forecl osed the very door to
13| try to get out of -- of a late certification default here that
14 the Defendants are -- are trying to use. The Defendants cannot
15 ask this Court to ignore an expressed statutory provision,
16 especially we woul d add, not one passed by the sanme | egislature
17 in the sane year.
18 Now, | want to turn to what has become, | think a
19 bi gger argument for them Your Honor, than the 207 escape hatch,
20 | which we think 207(f) closes, which is to argue that because the
21 General Assenbly here opted to wite the referendum | anguage
22 itself, sonehow that gives the State a free pass to ignore 87-
23 103(c) (1), and here's how that argument works. The first thing
24 they pointed out in that regard, is that the Stop Slots case
25 i ndicated that the legislature there had not witten the
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1 ref erendum question as issue in that case about, you know,

2 havi ng sl ot nmachines legalized in -- in Maryland. Wile it's

3 true that the -- the Stop Slots court recogni zed that things

4| were different in that case than we have in our case, but

5 nothing in Stop Slots, |'mkind of puzzled by the constant

6 ref erence by opposing counsel to page 192 of Stop Slots, that --
7 that sonehow this gives themthe free pass, because the Court

8 doesn't say that if the legislature wites the referendum

9 guestion, that means that no deadlines would apply, and in any
10 | event, the deadline of July 1st was created this year

11 So, Stop Slots is, | believe, a 2012 decision, so that

12 requirement didn't even exist. So, the Suprene Court coul dn't

13 possi bly have excused -- or the highest court of Maryland,

14 shoul d say, couldn't possibly have excused the -- the deadline
15 for certification when -- when that decision was witten. So --
16 THE COURT: And the July 1st deadline was created this

17 | year by the same body that is attenpting to introduce a

18 Constitutional amendment after that deadline, right?

19 MR. CLARK: That's correct.

20 THE COURT: In the sane year

21 MR. CLARK: That's correct, and that's precisely --

22 THE COURT: | mean, not to put too fine of a point on

23 it, but --

24 MR, CLARK: That's right.

25 THE COURT: -- that seenms backwards to me.
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1 MR. CLARK: Yes. W agree, Your Honor, and so, you

2 know, just to be totally clear, right, and not -- not to be

3 accused of, you know, not -- not turning all square corners,

4| right, but the session ended, as | understand it, the regular

5| session, on April 13th, and so, on the |ast day, | believe

6 that's when the Senate agreed to -- to Senate Bill 29, and then

7 the Governor waited about a nonth to sign it. So, that's why it

8 came in in May, and then it was set for a June 1st effective

9 date, so obviously clearly effective before July 1st, and then
10 it wasn't until, you know, July, you know, after -- after July
11 1st, after the effective date that Governor Myore called the

12 speci al session, then the special session took until August 3rd
13 to actually start and really functionally given, you know, at
14 | east his view that he should sign it, until August 5th to

15 concl ude.

16 So, we think that's clearly late, and we think it's a
17 clear violation of the nandatory law in 7-103(c)(1). Now, | --
18 I want to, if | can, if Your Honor will -- wll indulge ne, |
19 | want to march through the statutes if | can --

20 THE COURT: Ckay.

21 MR CLARK: -- Because | think that -- now counsel's
22 argunment that a provision in 7-105 turns off the 7-103(c) (1)

23 deadline, is a clearly flawed argunment. It doesn't work as a
24 matter of text, and in reality, it's like a mathenati cal

25 syl logism Your Honor. So, the first thing | will point out to
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1| youis if you ook at election law 1-101, which curiously
2 opposi ng counsel cited, | think, in their -- in their
3 Qpposition/Reply Brief, if you look at 101(d)(2), it says that
4| ballots and court official ballots do not include 1) a sanple
5 ballot, or 2) a specinen ballot. So, the categories of a ballot
6 and a specinen ballot are nutually exclusive, Your Honor.
7 That's the very inportant point to draw fromthe --
8 fromthe definition provisions. Now, let's go and | ook at §7-
9 103. If you look at it, what it says, starting in (b) is that
10 each question shall appear on the ballot. So, I'll stop there
11 and say we're tal king about the ballot that actually goes in
12 front of the voter, Your Honor. W' re not talking about the
13 speci men ballot that goes up for kind of display, so people get
14 an idea of what the election is going to look like. Like we're
15 tal ki ng about the actual ballot. So --
16 THE COURT: But can we have the cart before the horse,
17 because we don't have a ballot yet. That -- that doesn't get
18 made until next week, | guess, right?
19 MR CLARK: Well, but I'm-- I"mjust -- |I'mgetting
20 to what the ballot actually has to do, and then the point at
21 | which it has to be certified, which cones in subsection (c).
22 So, | just ask for alittle -- little bit of just, you know, |et
23 me wi nd up and kind of get there. So, 7 -- so, 107 -- sorry, 7-
24 103(b) tells you all the things the ballot has to have, okay,
25 and | will return to unpacking some of those later in the
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1 argurment, but then if you look at (c)(1l), the next subsection
2 it says -- that's where the July 1st deadline is. It says, on
3 or before July 1st, inmmedi ately preceding a general election
4 | the Secretary of State, so this is the Secretary of State, shal
5 prepare and certify to the State Board, the information required
6 under subsection (b). GCkay?
7 So, in the subsection (b) stuff, the 6 sub-
8 requirenments in (b), they all have to be done first, that's the
9 -- that's the -- the horse before the car, right, and then the
10 cart comes in of (c)(1) and it says, this certification by the
11 Secretary of State to the Board, has to be done by July 1st, and
12 here it clearly was not, and then there's a -- a concl udi ng
13 | clause that says for all statew de ballot questions and al
14 guestions relating to enactnent of the CGeneral Assenbly, which
15 is petition to referendum So, it specifically mentions
16 referendum and it says all statew de ball ot questions and al
17 enactnents of the General Assenmbly which lead to referenda. So,
18 our position is, all nmeans all, and that nmeans that you have to
19 neet this July 1st deadline.
20 kay. So far, so good. Now let ne turn the argunent
21 of my opponents. So, they're trying to rely on 7-105, and I|'l
22 just point out to you, although I know that it's the text of
23 provisions that control and not their title, but the title here
24 is -- is helpful and entirely consistent with -- with the text
25 of the provision. It says, notice of question by specinmen
Office (410) 821-4888 2201 0ld Court Road, Baltimore, MD 21208 Facsimile (410) 821-4889
CRC Salomon www.cr csalomon.com - info@cr csalomon.com Page: 17

E. 288



Michael Howell, et al. vs. Westley Moore, et al. (C-02-CV-26-001986)

1 bal I ot or publication.
2 So, notice, we're not talking about ballots. 7-103 is
3| about the ballots; 7-105 is about ballot specinmens, okay? It
4 | provides -- so, it's not a directive to the Secretary of State
5 and then the Secretary of State is sending things to the Board.
6 This is a directive to the | ocal Boards that they have to
7 provi de notices of questions, and they have to do that either by
8 (a)(1) a specinen ballot, or (b) publication or dissenination of
9 a mass communi cation, okay, and by ny cal cul ation, the mass
10 | conmuni cation date here woul d be 10/ 13.
11 Now, skipping ahead a little bit to what nmy opponent's
12 | going to rely on, and what he's relied on in the briefs; he's
13 relying on subsection (b)(3). Subsection (b)(3), you know, with
14 the lead-in from 3 says, the statenment required under paragraph
15 (1) of this subsection is sufficient if it is (i) contained in
16 an enactnent by the General Assenbly, and the enactnent clearly
17 specifies that the statement is to be used on the ballot, okay.
18 So, that's -- that provision is what M. Kobrin is using to try
19 to say that the July 1st deadline is turned off; it doesn't even
20 apply, because the legislature wote the | anguage, but that is
21 not what 7-105(b)(3) says, Your Honor.
22 It -- (b)(3) references back to paragraph 1, and
23 paragraph 1 is about the -- the information, right, that rel ates
24 to this whole situation of having a specinen ballot, but
25 speci men ballots and ballots are, again, nutually exclusive
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1 categori es under the definitional provision of Election Law 1-
2 101(d). So, you have the fact that -- what is it that gets

3 turned off? So, it's not like I'mtrying to argue that 7-

4 105(b) (3) has no effect.

5 Functionally, what it turns off is the need, if the

6 legislature itself wites the question for the |ocal boards to
7 have to give this notice. Functionally, the theory behind this
8 fromthe legislature has to be the idea that the |egislature

9| wote the question; that's good enough notice for the people

10 here, but the one thing that's clear is that there's nothing in
11 7-105 that says that 7-103(c)(1l), the principal provision we're
12 relying on for the deadline is turned off. It's just not there,
13 and -- and to the extent as -- you know, | started with the

14 point of M. Kobrin argued that that's present in Stop Slots,
15 you'll see it's not present in Stop Slots, and again, it would
16 be an inpossibility. It couldn't possibly be in Stop Slots,

17 because Stop Slots precedes the new Senate Bill 29 that got

18 adopted this year.

19 kay. So, that's our -- that's our first point. The
20 second point is, because this deadline problemis such a big

21 deal, and it was spotted as a defect by the |egislative services

22 di vi sion, Your Honor, and by Senator Kagan on the floor in the

23 guotation | read to you about, it's just -- you know, |ike we

24 can't -- we just --

25 THE COURT: The rearview mirror?
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1 MR. CLARK: -- do this -- I'msorry?

2 THE COURT: The rearview mirror?

3 MR. CLARK: The rearview mrror quotation, and then

4| there's also a delegate fair remark that's, you know, simlarly

5 realizing that the deadline got mssed. You know, the result

6 is, you know, a kind of set of exchanges of physical notes after

7 the non obstante clause is witten, and the -- the legislative

8 services fol ks say, okay, well this -- this supersedes what --

9| what the law otherwi se is, okay? So, you know, obviously, we
10 | would argue -- we just point out to you that one reason why

11| we're here taking up Your Honor's tinme in the sumrer under such
12 | exigent circunstances is because the General Assenbly blew the
13 deadl ines -- went way past the deadlines, and it's created this
14 energency. It's an emergency of its own naking.

15 So, here is where | was going to unpack for you the --
16 the logic of the fact of, you know, they have two path choices.
17 They coul d have stuck the non obstante clause to get rid of the
18 7-103(c) (1) July 1st deadline in the referendumitself, and then
19 potentially had the -- the voters bless it, assuming the voters
20 coul d possi bly understand what that means. It would have taken
21 a lot of explanation around it to give the average voter, you
22 know, an understandi ng of what that clause does, or they could
23 have passed ordinary |legislation. The problemwas, it was even
24 too late for that, because since they went past June, there's a
25| waiting period under the Maryland Constitution until the
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1 following June, so they can't take either of those paths.

2 The Defendants' alternate theories are mutually

3| contradictory as well, Your Honor. So, |'ve gone through the

4 argurment that M. Kobrin launched of the statutes never applied
5 because the General Assenbly wote the ballot question, right,
6 and we think that if you | ook carefully at the definitiona

7 provisions as it feeds through what 7-105 does versus 7-103,

8 you'll see that that argunment fails, and in the alternative, M.
9 Kobrin launches a kind of -- I'Il call it a quasi-Constitutiona
10 argunent that the statutes cannot constrain Article 14 -- can be

11 constrained -- cannot constrain Article 14, |'m sorry, but

12 | Article 3, 849 grants the legislature the power to "regul ate by
13 | aw' el ections, and the -- the Warfield vs. Vandiver case

14 confirms that statutory machinery is integral to Article 14's

15 ef fective execution, and to be clear, Your Honor, we're not

16 arguing -- | see this in -- inwhat I'mcalling M. Kobrin's

17 reply brief, that somehow we're trying to constitutionalize

18 sections 7-103 and 7-105, but we're not -- we're not trying to
19 Constitutionalize them Your Honor

20 We think they're Constitutionally relevant to our due
21 process argunent, because the |egislature set these deadlines so
22 that the whol e process could be allowed to play out, and what

23 does that process involves (sic), it involves this certification

24 fromthe Secretary of State to the Board, and then it involves

25 the Board putting the -- the question out for public coment,
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1 and then once the public comrents come back, it involves a

2 process of, you know, reacting to those conments and deci di ng

3 | whether to nmake changes, and here, |ook, you know, if -- if Your

4 | Honor -- like, this is an election |aw case, but it's also at

5 some level a -- an administrative |aw case, an certainly if you

6 had a, you know, challenge to Maryl and agency action here as a

7 general matter, |ike take the election |aw, you know, Kkind of

8 (unintelligible 10:19:26 a.m), and you know, somrething was

9 requi red under Maryland law to go through notice and comrent and
10 regul ation, or some kind of adjudication didn't go through the
11 notice and comment process, that's like, you know, shooting fish
12 in a barrel fromthe judicial standpoint because the

13 requirenents the legislature set up for sonething to becone | aw
14 did not get satisfied, and the sane -- the sane thing is true

15 here.

16 By doing what they did, they were able to totally

17 di spense with having a -- a coment process, and totally able to
18 di spense with any idea for the -- any ability for the voters in
19 Maryl and to be heard about what they thought about this -- this
20 | -- this question that would be put on the ballot, and whether it
21 | was adequately explained to themor not. So, that's -- that's
22 their -- their -- they have a theory of 7-105(b)(3) turns off 7-
23 103(c) (1), and that argument fails, and then they have an -- an
24 argunent that tries to say, well we can just do this under

25| Article 14, full stop, we don't have to worry about conplying
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1| with the election |l aws, and we al so think that ignores the text
2 of Article 14, because the text of Article 14 says that the
3 | egi sl ature has the power to provide the formof how referendum
4 guestions were to be dealt with.
5 So, I"'msurprised to actually -- to hear at sone
6 | evel, opposing counsel taking the position that there's sone
7 ki nd of Constitutional issue here, because as the State AG one
8 would think -- a representative of the State AG one woul d think
9 he has a duty to defend the fact that the | egislature has built
10 nunmer ous specific statutes about how to handl e referenda
11 process, and if Article 14 were a self-sufficient, self-standing
12 grant of authority that could override any statutes, then those
13 statutes that the |egislature had adopted woul d not be valid.
14 W think that this is a -- a very purpose-built attenpt to
15 defend this hurry up job that the -- that the Governor called
16 the legislature into special session for, and that it -- it just
17 doesn't work under Maryland law. So, whatever theory, and we
18 think the two theories are nutually exclusive, right, they --
19 they're -- they -- they contradict each other.
20 If you -- if -- if 7-103(c)(1l) does not apply, then
21 how coul d the Constitution do an override? So, they're just --
22 they' re grasping at straws, Your Honor, to find sone way to get
23 this confirnmed and not bl ocked from going on the ballot. Your
24 Honor nentioned the single subject violation, and I'Il -- [1"I1
25 hit that briefly too.
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1 So, HB 2100's single subject here is (unintelligible
2 10: 22: 17 a.m), but the non obstante clause ballot certification
3 -- sorry, suspends ballot certification statutes. That's what
4 | M. Kobrin's arguing. He's arguing that the non obstante
5 cl ause, you know, if -- to the extent they need it, sonetines he
6 tries to say it's technical; sometines he tries to say it's
7 nmechani cs, but you know, | think that the reason why the non
8 obstante clause is there is because the | egislative services
9 fol ks recogni zed that the deadline had been blow, just like
10 Senat or Kagan di d, Your Honor, and so, you know, fromthat
11 | standpoint, it's clear that the non obstante clause turns off
12 | general election law, and that election | aw covers a | ot of
13 different topics. It doesn't just cover referenda, and it al so
14 doesn't cover -- it doesn't just cover this particular
15 ref er enda.
16 It's a general turn off under -- under M. Kobrin's
17 t heory, and under the text of what a non obstante clause is, and
18 so, we think that that is prohibited logrolling is the term
19 like if you have nultiple subjects, the theory of the single
20 subject requirenment is that the voter is then put to a kind of
21 Hobson's choice. |If you gave them one question at a tine, he
22 could potentially say yes to one, and no to the other, but if
23 they' re fused together, he mght be forced to say yes to both of
24 them That's inproper Constitutionally, and here we think that
25| we're dealing with a statute that violates -- I'msorry, we have
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1 -- we have a bill with HB 2100 that violates under Article 14,
2 the single -- in 82, the single subject rule.
3 So, turning to my point three; Election Law 7-
4 103(b)(6) we think is particularly key, and it hasn't been
5| satisfied here. It requires "a brief statement expl ai ning what
6 the practical outconme of each voting choice would be."
7 Questions 1 and 2 on the sane ballot each include the statenent,
8 but question 3, the one that we're dealing with here about
9 redistricting does not. It only includes the bare |abels for or
10 agai nst. The | anguage says the amendnment "clarifies that
11 certain standards" "apply to the general assenbly districts,"
12 but it doesn't identify which standards.
13 In this regard, it's very sinilar tothe -- to -- to
14 the -- to the decision from McDonough where the court noted that
15 in terns of the rezoning referendum put forward there, there
16 were five different categories of rezoning. How as the voter
17 supposed to know what -- what category was really involved in
18 this massive redistricting referenda. Sinmilarly, here there's
19 no indication of what statute -- what -- what standards are
20 being clarified, and just |ike MDonough called out the -- the
21 framers, the drafters of that referenda, for trying to, you
22 know, use | anguage to sneak one by the voters.
23 You know, rezoning, you know, rezoning, you know,
24 maybe has, you know, kind of vaguely positive connotations
25 (unintelligible 10:25:28 a.m) clarifies of even nore --
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1 THE COURT: Do nme a favor; pause for just a second.
2 MR, CLARK: Sure.
3 THE COURT: To the folks standing in the back, |
4 | ordered some chairs which have now arrived. So, please, nake
5| yourselves at hone.
6 MR, CLARK: Very kind of you, Your Honor.
7 So, the termclarifies, right? It's positive. It's
8 bri ght soundi ng | anguage, you know, it -- and -- and | submit to
9| you we're dealing with a very conpl ex subject matter. | have a
10 little litany for you here actually, of all ways in which the
11 | voter could be confused here, right? So, it refers in Bill --
12 | HB 2100 to certain clarifications.
13 Again, we don't know what those are.
14 THE COURT: Well, isn't clarification kind of a
15 m snonmer
16 MR CLARK: We think it is a misnoner, because it's a
17 change. |It's a significant change from--
18 THE COURT: Well -- so, let's lay this out --
19 MR CLARK: kay.
20 THE COURT: -- for the, you know, do it in crayon for
21 ny benefit.
22 MR. CLARK: Ckay.
23 THE COURT: Wat was the | aw about congressional
24 districts and legislative districts that existed on -- let's
25 pick a date, July 1st of this year. Ws it that legislative
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1 districts and congressional districts were treated the sane as

2 far as conmpactness and those kind of requirenents?

3 MR. CLARK: Exactly, Your Honor, and that was in --

4 THE COURT: And the effect of the -- the anendnent,

5 t he purposed amendnent, would be that state |egislative

6 districts would remain that way, but the legislature could do

7 whatever it wanted to do with the congressional districts,

8 right?

9 MR. CLARK: Correct. That's -- you -- you have it.

10 That's a -- that's a bingo, and that's a huge change, and as a
11 practical matter --

12 THE COURT: Not a clarification, it's a -- an actual
13 change.

14 MR, CLARK: [It's a significant change in

15 Constitutional lawin -- in Maryland, and the decision, the

16 Szeliga decision, and there's a -- there's another one, comne

17 fromthis very court, and you know, the -- the Judge Battaglia
18 ruled that the -- this current restriction as of -- of July 1st,
19 and as of now, right, because this couldn't possibly change

20 until first of all the hurdles were cleared to put this in front
21 of the voters, and then they were, you know, to get -- you'd get
22 majority passage of it, then the | aw woul d change, but you know,
23 as we stand here in the law, the lawis that the contiguity

24 requi rement, the conpactness requirenent, and -- and the

25 geographic notion that basically the bay cannot be cracked, but
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1 that is the existing law, and so, if this referendumwere to

2 pass, that would --

3 THE COURT: \What is --

4 MR CLARK: -- hint --

5 THE COURT: -- theory about why the legislator --

6 | egi slature wanted to decouple the treatnent of |egislative

7 districts versus congressional districts?

8 MR, CLARK: They're -- | think the theory is that they

9 think that the Maryland requirenents are nore stringent than the
10 anal og federal requirenents.

11 THE COURT: Because that's what Judge Battaglia told
12 themin that Szeliga case, right?

13 MR, CLARK: So, the -- but the -- the federal -- yes.
14 So, the federal requirements are -- are different. | nean, |

15| think --

16 THE COURT: Mich nore Laissez-faire fromthe United

17 States Supreme Court thus far, right?

18 MR. CLARK: Yes, and so -- but there's -- there's also
19 a tie-in which creates even nore confusion for the voter, Your
20 Honor, because you know, what -- do voters -- does the average
21 | voter in Maryland understand what the Supreme Court just ruled
22 in the Callais decision which this, you know, special session

23 purports to be a reaction to at an inportant |evel, do they

24 under st and what the equal population requirenent is? Do they
25 understand that those federal requirenments are not as, you know,
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1 stringent, and don't have as much reticulation as the -- as the
2 Maryl and requirements that go back, you know, for a long time in
3 -- in Maryland history? | would submt to you, no, and in order
4 | for the ballot question not to be msleading to voters, the
5| voters need to get the information about that, and this ties to
6 the -- to our due process argunent as well, because the voters
7 were deprived of the ability to even | ook at the question, and
8 then -- and then make conments to say like, what are you
9 clarifying exactly?
10 In order to understand -- even if you buy the | oaded
11 termclarify, and | agree with what | think Your Honor was
12 | suggesting that this does a lot nore than a clarification, but
13 even if you -- you're willing to accept at |east sonmeone coul d
14 think that it's a clarification, you know, to try to go back to
15 a state of the law prior to Judge Battaglia' s decision. You --
16 you -- in order to do the conparison to know what is being
17 clarified, you have to know what the baseline federal lawis,
18 right? You have to be able to say, we want to take this from
19 the current Battaglia status quo and nove it back to just the --
20 the federal status quo, but the voters don't understand that,
21 | Your Honor, and you know, so it's -- it's like a 1, 2 punch of
22 the voters aren't getting sufficient information, which is
23 itself an el ement of due process, and by cutting short the
24 process and m ssing the deadlines, the July 1st deadline being
25 obvi ously the nost inportant one, but also the follow ng
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1 deadl i nes about commrenti ng

2 The voters can't even -- they don't have a nechani sm
3 totry to help clarify this, Your Honor, and so, we think that,
4 | you know, that's its own independent set of, you know, I|ike

5 m |l stones around the neck of HB 2100 that would -- should just

6 drag it under and should result in it being enjoined. W see

7 this as -- and, oh | wanted -- so, just to -- just to -- to run
8 through nmy full litany, because | have -- | have eight, so you
9 can just stop ne at any tine, Your Honor, but -- but I'm going
10 to --

11 THE COURT: Ch, | wll.

12 MR. CLARK: -- okay. Very good. So, | -- 1 said

13| first one was, what are the certain clarifications; that's not
14 clear; second, what the difference is between state |egislative
15 districts and congressional districts; third, what are the

16 currently applicable Maryland Constitutional provisions that

17 | weren't -- and those weren't adequately expl ai ned; fourth,

18 | what's the federal Constitutional |aw on districting that's not
19 adequat el y expl ai ned; what are the applicable federal laws as a
20 | general matter like Callais, and then the voters also told --
21 this is another violation of the single subject requirenent,

22 that this bill is going to give original jurisdiction to the

23 Maryl and Supreme Court, and you know, nmaybe -- naybe if that

24 were all the bill did, you know, you could say, well, you know,

25 the title gives notice of it, but I don't think the average
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1| voter at all, and | think all these problens conpound each

2 under st ands t he di fference between appellate jurisdiction and

3 original jurisdiction. W understand it, you know, the -- and
4 that was -- also seven is the non obstante clause --
5 THE COURT: | have a feeling if the -- | have a

6 feeling a) that the Supreme Court al ready has origina
7 jurisdiction over these kind of cases, and b) that if this was
8 some kind of change, it would still result in nme having a

9 heari ng and then them having a hearing a week | ater.

10 MR CLARK: That's probably true, Your Honor
11 THE COURT: So, that doesn't clarify anything for ne.
12 MR. CLARK: | agree, and the |ast one, nunber eight,

13 | was that the practical effect of all of the election |aws that
14 the non obstante clause, were it to be given effect, would

15 nullify, that's also explained to the voter

16 THE COURT: Wiile we're on the topic of the Suprene
17 Court, and before | forget this, has the Maryland Suprenme Court
18 or the Maryland Court of Appeals, as it was known up until very
19 recent --

20 MR, CLARK: 2022

21 THE COURT: -- Constitutional anendment was passed,
22 but always the higher policy-making court in the State, has it
23 all owed the legislature to use the non obstante cl ause vehicle
24 in order to make new | aws that were sonehow contrary to

25 previously laws that were al ready on the books?
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1 MR CLARK: We don't think so, Your Honor. You know,
2 the -- the -- we think that the -- the State will point you to
3| the -- the Warfield case, but -- but for the theory that you can
4 ki nd of have maybe sone -- I'Il call them you know, ancillary
5 legislation that -- that ties into putting a referendumin front
6 of the voter, but we think the idea of turning off an entire
7 body of election law just to get this one referendum forward,
8 that is, you know -- even if that is what Warfield held, and we
9 actually think the majority kind of sidestepped the issue by
10 basically finding that what they approved of there did -- was
11 consistent with state election law, but even if sonehow you --
12 | you took that, you know, decision, and you said, let's try to
13 map that on here, the -- the volte-face, the change --
14 especially the volte-face, right, that change in (unintelligible
15 10: 34: 37 a.m) turnabout, right that happens, you know, from My
16 signing of the SB 29 to a special session that's already in
17 | violation in terns of what it wants to do of that July 1st
18 deadl i ne, and then turning off any other election |aws that
19 m ght be a barrier to this, we think that there's no way that
20 that can be done by anything other than a bicaneralism and
21 present nent process, or by putting the non obstante in front of
22 the voter.
23 And ny -- mny concl udi ng point about these eight
24 subpoi nts of how -- why the average voter would be confused is,
25| you know, it's like a joint probability, right, or a Venn
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1 di agram So, you know, you take people who m ght understand

2| what the clarification is, right, if you through each of the

3| other seven in this sequence and the Venn diagramintersection

4 gets smaller and smaller, the people who truly understand --

5 THE COURT: |'mgoing to share your frustration, but

6 al so point out, it would be nice if the average voter understood

7 Callais in the context of this amendnent when they get to vote

8 on it, whether that's this year, next year, or three years from

9 now, because regardl ess of what we do hear, we are still going
10 to have a sinilar nmakeup in the legislature and, you know, if --
11 let's say | toss this out and the Suprene Court agrees with ne,
12 they' Il just follow the rules the next time, and they'll still
13 get done what they wanted to have done, because they have such a
14 | arge ngjority.

15 That aside, you and | will read nmultiple | aw review

16 articles on the Callais decision to refine our thinking and our
17 under st andi ng about that; the average voter will not. The

18 average voter will not even know the nane of the Callais

19 deci sion or even be able to get you a five-word sentence of what
20 its holding is, and then there's probably a | arger group who

21| will give you whatever the news they watch said it neans, and --
22 and -- or the news they watch -- they watch said it neans, so

23 the average voter is -- is not going to be in view with that

24 | evel of sophistication, education --

25 MR. CLARK: So Your Honor, | understand what you're --
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1| what you're westling with there. There is a kind of -- | think
2 that there's a practical point where you need to realize that

3 the average voter is not an expert, right, and so, we're not

4 calling for all of these fields to be nmastered by the average

5| voter, and unless if they are, like a referendumcouldn't go

6 forward, but we don't even know --

7 THE COURT: There woul d never be another referendum
8 again if --

9 MR CLARK: | -- | think --

10 THE COURT: -- we lived under that restriction

11 MR CLARK: -- 1 -- 1 -- 1 think that is correct.

12 However, what | would say is that |I don't even think anything
13 like a college try was given in order to informthe voter about

14 what this nmeans. They're just told it's going to clarify the

15 law, when it's not really clarifying the law. It's -- it's
16 upending the existing law. You know, if -- so, let's suppose
17 like in the future there's a referendum about -- or like a

18 statewi de response to Callais in some way, right?

19 Vel l, you would expect that the voter woul d at | east
20 be told sonething like the U S. Supreme Court ruled that racial
21 | jerrymanders are unconstitutional, okay? The -- it's not going
22 to give you 50, 100 pages of reason why, and the voter doesn't,
23 you know, really need to know that, and |"mnot clainmng to you
24 that that's the constitutional standard in Maryl and, but you

25 need to give the voter |ike sone basic information, and we think
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1 that, you know, on these points, the voter has not been given

2 that information.

3 THE COURT: Al right.
4 MR CLARK: So, we think that this case is essentially
5| an even worse version of MDonough where there the -- the key

6 word was rezone. Here it's the word clarify, and you know, it
7 suggests that there's sone benign explanation for what it is

8 that's happening in the -- in the referendum when in reality,
9 it's -- it's covering up, Your Honor, an awful |ot and keeping
10 that information fromthe voter, and McDonough has been

11 continuously reaffirned for five decades, in Kelly, in Stop

12 Slots, in La Plata (phonetic), in Anbridge. It is -- it is

13 ful l'y binding.

14 You know, | can unpack a | ot nore of the questions

15 here, and I'"msure that M. Kobrin will have points he wants to

16 make in response. 1'd like to, Your Honor, and -- and we didn't
17 tal k about the structure for -- for this hearing, for this
18 argunent, but if it's possible, I'd like to wap up with a

19 di scussion of renmedy for right now, and then reserve tine for

20 rebuttal after you hear from M. Kobrin.

21 And so, here's what | would say; that, |ook, the --

22 the relief here that we're requesting is narrow, and we think it
23 is the only option under the Dutton case because of the fact

24 that 7-103(c)(1) uses the term"all" nultiple tinmes, and al

25 nmeans all, and therefore, there's no -- other than just turning
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1 a blind eye to the violation of the deadline here of July 1st,
2 that this same legislature sat, albeit once in ordinary session
3 and then in a special session a couple of nonths later. It just
4 -- you -- you can't turn a blind eye to it is our position, and
5| we think that the harmhere to the voters of Mryland, and
6 certainly to ny clients, the Plaintiffs, is irreparable.
7 The -- it was unlawfully certified, because it
8 violates the -- the -- you know, came after the deadline of July
9 1st. It was inproperly noticed. It's inconpletely described as
10 | a referendum and the thing about it, we know that once this is
11 allowed to go to the voters, the toothpaste, Your Honor, can't
12 be put back into the tube. At that point, all of the things,
13 even franed in mandatory | anguage, they becone directory and,
14 you know, if -- if the -- if the highest court ultimtely
15 deci des that well, you know, there -- there are alternative
16 argunents as to why people kind of knew what was really going on
17 here, the voters, in -- in Maryland, then it gets approved.
18 That's why we cane rushing here as soon as possi bl e.
19 That's why under the provision in Article 10 -- Article 12, I'm
20 sorry, of the Election Law that tells us we have to file within
21 10 days; we filed within 10 days, Your Honor, and that -- that
22 was a heavy lift. You remarked on our -- our five | awers, but
23 you know, this is new legislation, and so we had to get up to
24 speed on it, and all of the Constitutional principles that --
25 that it involves. So, we think that we're also entitled not
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1| just to a declaration that this HB 2100 viol ates Maryl and | aw,

2 but al so an injunction against it, and that injunction is needed

3 to preserve the integrity of the el ection process consistent

4 | with Constitutional principles, and you al so know there's a

5| Constitutional provision in Mryland.

6 The nunber of it is escaping me at the nonent, that

7 it's -- that the -- the State shall preserve the purity of

8 el ections, and we think the purity of this election has been

9 conpletely contaminated by the violations of statutory |law, the
10 rush, the fact that there was this inproper non obstante fix-up
11 | job and on and on down the line. The -- so, we would just go

12 ahead and ask the Court to declare that question three be

13 declared illegal and enjoi ned because the July 1st deadline was
14 m ssed, and the foll ow on deadlines about notice to the voters
15 and their ability to conment. The non obstante clause can't

16 save it, and that's, you know, that's sonmething | think that M.
17 Kobrin didn't put a lot of eggs in that basket, because he

18 knows, and he's conme up with other argunents.

19 He's come up with the Article 14 sel f-standing

20 argument. He's come up with Election Law 7-105 argunent to try
21 | to get out of that, but we don't think that noose can be

22 escaped, and lastly, we don't think that the voters here, Your
23 Honor, really understand what's being put in front of them

24 especially not through this rushed process. Last observation on
25 the violation of due process before | -- | sit down for now,
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1 Your Honor, which is we put together a whole set of exhibits to
2 show what happened with this once the |l egislature passed it.
3 It's a Keystone Cops, you know, conedy of errors.
4 It's like it changes fromday to day to day, and |
5| would suggest to you that, you know, if you want to try to nmake
6 a claimthat the voter is being given notice here of really what
7 was going on, that, you know, that would not have happened. It
8 woul d not have the shifting inconsistent sands that we show
9 about things that go up on the website, inaccurate dates, you
10 know, things that purport to like go back in tinme, and it's all
11 a product of -- of the fact, Your Honor, of the big rush job,
12 and you know, as we learn in kindergarten, and you know, there's
13 t he whol e book about everything you needed to know, you | earned
14 i n kindergarten. You know, haste nakes waste, and here the
15 Ceneral Assenbly nmade a | ot of haste, and nade a | ot of waste,
16 and that's why we're calling for the declaratory judgnment and
17 t he injunction, Your Honor.
18 THE COURT: Thank you, sir.
19 MR. CLARK: Thank you.
20 THE COURT: M. Kobrin, before you nmake your own
21 argurments, which you are well capable of doing, I'"mgoing to
22 propose that we take a brief recess. It is quarter to 11:00;
23 how about if we take a 10-minute break, and then we'll come bac.
24 MR KOBRIN:. O course, Your Honor.
25 THE COURT: Al right. W'Ill see you in a mnute.
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1 THE CLERK: Al rise.
2 (At 10:44 a.m, recess in proceedings.)
3 (At 10:58 a.m, proceedings resuned.)
4 THE CLERK: Al rise.
5 THE COURT: Good norning, everyone. Please be seated.
6 Counsel, can you come up for just a minute, please?
7 (Counsel approached bench, and the foll ow ng
8 occurred:)
9 THE COURT: | want to see if this many |lawers wll
10 fit at the desk. 1'll wait for your boss to get here. | just
11 | wanted to let you know that we have the whol e day.
12 MR, CLARK: Ckay.
13 THE COURT: | set it aside so there's not a tine
14 crunch, unless you have personal tine crunches. | do need to
15 stop at about five till noon this morning. So, if that puts you
16 in the mddle of your argument, | apologize in advance. All |
17 could offer youis I'll bring you back at 1:30. Keep going.
18 Court, we're here for however |ong you need us here.
19 Yeah, you know, | can't give you a final decision |ike the
20 Suprene Court can, but | can give you all day. They'd never do
21 that for you.
22 MR, CLARK: It's very much like the old US Suprene
23 Court, Your Honor.
24 THE COURT: That's right.
25 MR. CLARK: Daniel Webster argues for an entire
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1 mul tiple set of days.

THE COURT: Yeah. And | hope that that happens in

3 this day and age. Does it?

4 MR, CLARK: No.

5 THE COURT: Al right. You ready?

6 MR KCRBI N Yes.

7 MR, CLARK: Thank you, Your Honor.

8 (Counsel returned to trial tables, and the foll ow ng
9 occurred in open court:)

10 THE COURT: Recalling C 02-CV-26-1986, M chael Howel I,
11 et al., vs. Westley More, et al. Counsel, please identify

12 | yourselves for the record, spelling your |ast nanmes for the

13 benefit of the court reporter.

14

MR, CLARK: Jeff Cdark for the Plaintiffs, Your Honor.

15 G L-A-RK

16

17

18

MR, YATES: Marshall Yates for Plaintiffs, Y-A-T-E-S.

2

DEWEY: Samuel Dewey for Plaintiffs, DE-WE-Y.

MR BROSNAN: Kyl e Brosnan for the Plaintiffs, B-R O

19 S-N-A-N

20

21

MR. LI CATA: Anthony Licata, L-1-CGAT-A

MR KOBRIN: Daniel Kobrin, Assistant Attorney GCeneral

22 on behal f of the Defendants. K-OB-R-1I-N.

23

24

I's the m crophone picking ne up?

THE COURT: It is. M. Kobrin, bottomof the first

25 inning. You're up to bat.
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1 MR. KOBRIN: Thank you, Your Honor. | appreciate it.
2 | want to nake clear what we are arguing and are not
3 | arguing because the Plaintiffs |abel us as arguing certain
4| things we are not. And so | want to sort of make clear for the
5 Court what we're putting in front of the Court today.
6 The Plaintiffs are alleging that the General Assenbly
7 enacted a law and violated it and then enacted | egislation
8 suspendi ng that law. That our defense is that that suspension
9 | was okay, that it was okay to violate the | aw because they
10 | suspended it. That is not what we are arguing. W are not
11 | arguing that there is a non-obstante clause. W are arguing
12 t hat when the General Assenbly pulls a constitutional |ever,
13 | when it engages a constitutional process as laid out in a
14 provision of the Maryland Constitution, a statute can't
15 constrain it. The statute cannot defeat the Constitution.
16 That is functionally and operationally and | egally our
17 argument. And the contrast here is that when an executive
18 branch agency |ike the Departnent of Health, the Departnent of
19 Public Safety, or Correctional Services. Wen they do things,
20 they do things according to a statute because a statute |ays out
21 | what their authority is and how they are to wield it. The
22 | egi sl ature does not have a statute that works like that. The
23 | egislature wields authority according to the Mryl and
24 Constitution.
25 The | egi sl ature engages processes according to the
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1 Maryl and Constitution. |1t can delegate that authority. And to
2 be perfectly clear, that's what 7103 and 7105 are. The Suprene
3| Court has said that in Mrris, and that's in our briefing, that
4 7103 is a delegation of authority to the Secretary of State. It
5 can del egate that authority and can do so constitutionally. But
6 when it pulls the lever itself, when it engages the process, not
7 the Secretary of State, the statutes cannot constrain that
8 constitutional exercise.
9 And we put the reasons in our brief, but to put it
10 col l oqui ally, because the Constitution wins, the statute cannot
11 def eat the Constitution for a number of reasons. That's the
12 argurment that we nake here today. That the General Assenbly,
13 | when it enacted Chapter 881, was not del egating any exercise of
14 authority to the Secretary of State, was not engaging the
15 executive branch in the preparation of the ballot question. It
16 was witing the question itself as it is allowed and, in fact,
17 granted to do under Article 14. And in doing so, it was pulling
18 the constitutional |ever
19 And this Court, under Koshko (phonetic), under the
20 ot her cases we've cited, is obliged to interpret the el ection
21 law article, the statutes, to not conflict with the Constitution
22 because the alternative is invalidating the statutes and saying
23 that they can't apply because they're not constitutional. And
24 want to make very clear the relationship between the statutes
25 and the Constitution because this is actually a point of
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1 contention amongst the | anguage we use in our briefing.
2 Plaintiffs are arguing and have argued nultiple tinmes
3| that we have inplenenting statutes and that those inplenenting
4 | statutes inplenment constitutional provisions, and that therefore
5| they take on sone kind of constitutional dinmension. The exact
6 words in Plaintiff's brief is that a violation of the statute
7 t herefore beconmes a violation of the Constitution per se.
8 That's not correct. |Inplenenting statutes obviously exist. The
9 election law article is an inplenenting code. It's an
10 i mpl enentation of the statutory authority under Article 3, 849
11| to regulate the time, place, and manner of el ections.
12 And we actually would agree that 7103 and 7105 are
13 i mpl enenting statutes to an extent of the proposed
14 constitutional anendnent process, but they are inplenentations
15 of delegated authority. And I think we need to understand that
16 there are different types of inplenmenting statutes and what
17 they're allowed to do and what they're not allowed to do.
18 think on one end of a very, not very broad spectrumis an
19 i mpl ementing statute that sinply takes the text of the
20 Constitution, copy, paste, enact. And so the words of the
21 | statute are the sane as the words of the Constitution. It
22 doesn't add anything. It doesn't do anything else. It just
23 pl aces the Constitution, for whatever reason, in the statute
24 I would agree there that a violation of that statute,
25 since it is the words of the Constitution, a violation of the
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1 i mpl ementing statute, is a violation of the Constitution. And
2 that that kind of statute is both |awful and constitutional and
3 has a place if the legislature decides to enact it.
4 On the other end of that spectrumis a statute that
5| directly violates the constitutional terns. So inagine under
6 Article 14, the CGeneral Assenbly enacts a statute that says --
7 the article says that three-fifths of both chanmbers have to pass
8 a proposed constitutional anendnent for it to be submitted to
9| voters. But we are enacting a bill, and it gets signed by the
10 | governor, that says you only need one chanber. Only one chanber
11 has to pass by a three-fifths majority. The other can be a
12| sinple majority. That's an inplementing statute that directly
13 conflicts with the ternms of the Constitution. That's an obvious
14 i nconsi stency and woul d be struck down as unconstitutional
15 So you have sonething that is obviously okay,
16 obvi ously not okay. Wat's in the mddle? Wat's in the mddle
17 is what we have here and what nost of the election |aw article,
18 nost of the Maryland Code is. There are statutes that need to
19 be interpreted in accord. And they can't be interpreted in
20 conflict with the Constitution, neaning when the Constitution
21 says that an agency or the legislature can do sonething, the
22 statute can't say it can't doit. And nore inportantly, when
23 the Constitution places no limtation, the statute cannot place
24 a conflicting limtation
25 And the exanple | want to draw fromfor the Court's
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1 attention is early voting in 2006, because the State made the

2 ot her side of the coin argument that Plaintiffs are maki ng here
3 today. That in 2005 and 2006, the General Assenbly enacted a

4 | statute that said voters can vote early in early voting centers
5 at first for five days preceding the election, and then they

6 anended it the next year to a 10-day period preceding the

7 el ection. And that was challenged by voters as unconstitutiona
8 because the Maryland Constitution says in nultiple places that

9 election day is a certain day and that voting has to take place

10 in the election ward or district in which the voter resides.
11 I''m paraphrasing Article 1, 81.
12 And the State argued in front of the Supreme Court,

13 no, what we have here is an inplenenting statute, that Article
14 3, 849, gives the legislature the ability to regulate the tine,
15 pl ace, and manner of elections. This inplenments the tine and
16 manner of el ections and even the place. And there is no direct
17 conflict because there is no provision that says early voting is
18 not allowed. |In fact, it only says election day is a certain
19 | day. And let's look to federal case law. There's an anal ogous
20 federal statute that says election day is a certain day.

21 Federal cases have said that's the endpoint, but you can vote
22 before that. And there's a constitutional anendnment that says
23 absentee voting is okay. So we know ot her nodes of voting are

24 all right.

25 And the Suprene Court said no. You can't conflict;
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1| you can't be inconsistent with the Constitution by addi ng, by
2 [imting where there are no linits, or by adding provisions
3| where there are no provisions. Early voting is not
4 constitutional because election day in Maryland is one day and
5 no nore. And even though the Constitution doesn't say no nore,
6 that's how we have to interpret it. And so you cannot wite a
7 statute that conflicts with the Constitution by adding
8 limtations or adding provisions to the exercise of
9 constitutional authority.
10 Plaintiff's argunments about 7103 and 7105 add
11 l[imtations to the exercise of Article 14 authority. | have not
12 heard in their briefing or an argunent here today how the
13 General Assenbly can propose a constitutional anendnent after
14 July 1st. Under Plaintiff's interpretation of the statute as
15 applied to the constitutional provision, anything proposed after
16 July 1st is automatically unconstitutional because it violates
17 the statute.
18 But Article 14 has no such Iimtation. And so the
19 | General Assenbly cannot enact a linmitation, a blackout period,
20 essentially, that the Constitution doesn't inpose. It cannot
21 | self-limt like that, both because under Article 3, 849, tine,
22 pl ace, and manner to regulate elections, critically not
23 i nconsistent with the Maryland Constitution. It says it in the
24 provi sion. And second, because General Assenblies cannot bind
25 future General Assenblies. A CGeneral Assenbly cannot say this
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1 is alaw and a future General Assenbly is deprived of authority

2 to do anything about it or deprived of authority to exercise

3 constitutional authority because of the |aw

4 That's exactly how Plaintiffs are interpreting 7103

5 and 7105, to say that through SB 29, the General Assenbly was

6 creating a blackout period after July 1st in which no proposed

7 constitutional anendnents can happen anynore, and that woul d not

8 be lawful. That would be an interpretation of 7103 that

9 conflicts with the Maryland Constitution unnecessarily.

10 THE COURT: As to July 1, point nmade, but the Ceneral
11 | Assenbly can bind future General Assenblies and Courts By

12 | enacting a constitutional anmendment, right.

13 MR KOBRIN. O course.

14 THE COURT: So what is the mechani sm prescribed by the
15 Constitution? Wsat limts, if any, are there to the General

16 Assenbly's authority to propose constitutional amendnents?

17 MR. KOBRIN: Those found in the Maryl and Constitution.
18 They're twofold, with a third that | think inforns the anal ysis.
19 The first is Article 14 itself. There are inherent limtations.
20 The General Assenbly may propose, but we have the single bill,
21 single vote rule, that a proposed anendnent essentially has to
22 relate to a single subject matter and therefore be proposed in a
23 single bill and put to a single vote. And that multiple subject
24 matters have to be put in different proposed anendnents and

25| voted on separately. That there is a publicization requiremnment
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1 t hrough order of the CGovernor, either by newspaper publication
2 or in a nmanner provided by |aw
3 And after that, Article 14 says, shall be subnitted to
4| the voters in a formprescribed by the General Assenbly. Again,
5 that's a paraphrasing, |I'mnot directly -- but it's prescribed
6 in a formby the General Assenbly. The General Assenbly chooses
7 the form which is why they get to wite the question.
8 The other limtations in the Maryland Constitution are
9 in Article I, 81, all elections shall be by ballot. The General
10 | Assenbly cannot call for a voice vote on a proposed
11 constitutional amendnent. The General Assenbly cannot enact
12 anot her node of voting on the proposed constitutional anmendnent.
13 It has to be by ballot. There is also -- this is not
14 necessarily binding, but there is a |ine of cases about Article
15 3, 829, which applies to the legislative ability to enact |aws.
16 And is specifically about the legislative title and what
17 information a legislative title has to put in.
18 The Supreme Court has said that when the CGeneral
19 | Assenbly uses the legislative title as the ballot question,
20| Article 3, 829 cones into play, and there you get to, well, does
21 the question relate the scope and effect of the legislation and
22 is not -- and it's not misleading. And so that can guide this
23 Court's anal ysis about ballot question | anguage. But that's
24 also -- it's illustrative. |It's not necessarily inplicated
25 here, both because there's language in a case, Hillman -- it's
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1 the HIllman case we cite in our opposition that says that
2| Article 3, 829 cannot, because the Article 14 power is a bill
3 not an enactnent, because it doesn't get the governor's
4 | signature, and because Article 3, 829 only applies to
5| enactnents, it can never directly govern an Article 14 bill.
6 But it's still illustrative, it's still inplicated, or at |east
7 inmplicit guidance as to how the | anguage has to be
8 But in terms of the tinmeline, which is sort of the
9 first battle, the first skirmsh in this battle, about July 1st,
10 et cetera, there is no time frame. Wat is functionally
11 l[imting on the legislature is how quickly can sonet hi ng be put
12 on a ballot. |If they proposed a constitutional amendnent on
13 Novenber 4th with the el ection on Novenber 5th, we'd be back in
14 court about a different subject that the Court does not need to
15 sol ve now, but how we abide by shall be submitted to the voters
16 on el ection day, which is in the Maryland Constitution. How we
17 actually get it onto ballots in a 24-hour period. But we don't
18 have that here.
19 In terns of tinmeline, there is no limtation. There
20 is no blackout period set by the Maryland Constitution. And
21 therefore, the General Assenbly cannot enact one through 7103.
22 7103, and this is turning nore towards the statutory
23 interpretation argunent. And | want to nake clear for the
24 Court, the State is not arguing there's a statutory
25 interpretation. They are all part and parcel of the same
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1 argument. That this Court could solve this challenge, or at

2 | east that aspect of this challenge, by saying, let's |ook at

3| the plain | anguage of 7103 and 7105. Stop slots both at 192 and
4 at footnote 16 backs up. The General Assenbly is allowed to

5| wite this question on their own. And when they do so, this

6 statutory process is not inplicated, because this process,

7 again, fromMorris, it's a delegation. It is telling the

8 Secretary what to do when the Secretary is responsible for

9| witing the question

10 And we put the |anguage in our briefing, the CGenera

11 | Assenbly tells, for lack of a better word, the Secretary whether
12 | to get involved or not through the enactnent. There are sone

13 | enactnents, if the Court |ooks at and they're in the briefing,
14 where there's no ball ot question |anguage at all. And that's an
15 open invitation for the Secretary to engage their authority,

16 their delegated authority to wite a question on tinme and to

17 engage the process in 7103 and 7105.

18 There are sone bills where there is |anguage, but the
19 General Assenmbly wites shall appear on the ballot in a form

20 substantially simlar to the followi ng, and it proposes

21 | anguage. And that's again an invitation to the Secretary of

22 State to wite |language, but to hew closely to the formthat the
23 Ceneral Assenbly has prescribed.

24 THE COURT: Don't stray too far fromwhat we're

25 telling you.
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1 MR. KOBRIN: Exactly. Here we don't have that. The
2 qguestion shall appear. And this gets to the legislative
3 records; the conmments allegedly made on the floor of the Senate
4 and the House about we're bypassing the Secretary of State. No.
5 The non-obstante clause, as they put it, | don't use that in the
6 briefing. 1've honestly never heard that termbefore. 83B of
7 the bill is not saying we're suspending the | aw because it
8 applies to us. 83Bin the bill, as Senator Kagan pointed out at
9 121 of hearing or Senate proceeding 68, 413 and 554, she did it
10 three separate tines outside of the context that the plaintiffs
11 are selectively quoted. And Delegate Fair said it at 44, |
12 believe it was 20 of House proceeding 71A.
13 We're after July 1st. |If we assign this to the
14 Secretary of State, there could be a problem W could create
15 an issue. So we're not assigning this to the Secretary of
16 State. W are bypassing that process by witing the question
17 itself, by exercising our prerogative under the Constitution to
18 prescribe the formand wite the question itself. Obviating the
19 need for the executive branch to get involved, obviating the
20 need for the executive branch to engage 7103 and 7105. And
21 | that's why those coments were made. That's what the intent
22 behi nd Chapter 881, 83B was. 3B is Ais saying let's put it to
23 the voters, Bis saying this is the question. Secretary of
24 State, you do not need to get involved so we don't create a
25 conflict with July 1st.
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1 On statutory interpretation alone, you can wite a

2 ruling in this case that says the plain | anguage is clear, the

3 Secretary of State is bound by July 1st. The notice and coment
4 period only cones into play when a question is certified under

5 the Secretary of State or county attorney's process if it's a

6 charter amendnent. And 7105B has its own exception witten in

7 to explain that DLS, the Departnent of Legislative Services,

8 does not need to wite the brief statenent of summary when the

9 General Assenbly prescribes the question or the formitself.

10 The statutes sinply don't apply, and as a matter of

11 statutory interpretation, what the General Assenbly did conports
12 | with the statutes because on their face they don't apply. Any
13 argurment that they do apply runs into the constitutional problem
14 that 1've laid out, that somehow these statutes are going to

15 restrict the General Assenbly in when they can propose a bill.
16 Let's tal k about the notice and conment period, the 15
17 days. Plaintiff's argunent is essentially that an executive

18 branch of ficer who is appointed by the governor has veto power
19 over the legislative proposal of constitutional anmendnents.

20 Because all the Secretary has to do, |I'msorry, the State Board
21 of Elections, the State Board of Elections has to do is not open
22 up a comment period and the proposed anendnent is gone. It

23 can't be put on the ballot anynore. It defeats the Article 14
24 process. Because no conment period was open, or the feedback

25 recei ved wasn't given to the author because the statute requires
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1 that. O the author takes that feedback, incorporates it into
2 t he question, and hands back a new question after five days
3 i nstead of four because the statute says rewite your question
4| if you need to within four days.
5 Al of these are part of a statutory process that gets
6 engaged when the executive branch is involved. But they can't
7 act as a veto point for the executive branch to say, well, if we
8 just don't do it, it never reaches the ballot. W can
9 functionally veto a proposed constitutional amendnent. And the
10 same goes for 7105. 7105 engages the Departnment of Legislative
11 Services to wite a sumary, essentially a plain |anguage
12 | summary or a brief statenent summary of what the anendnent and
13 t he question acconplishes or seeks to acconplish.
14 The conplaint takes issue with the fact that the
15 Ofice of the Attorney General has to review that statenment, and
16 I imagine that's why the Attorney General was named the
17 Def endant, although the Attorney General has no other role to
18 play in this process. And then that brief statenent has to be
19 transmtted to the State Board by the first Mnday in August,
20 | which was, | believe, August 1st. It was before the enactnent
21 of 881. We'Il concede that. But that is not, first of all, not
22 part of the process when the General Assenbly wites the
23 guestion itself. And nore inportantly, it's not a veto point.
24 It is not something that if it gets mssed, the entire
25 constitutional process is stopped and that shall, shall be
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1 submitted to the voters, is canceled by the statutory |anguage.
2 Utimately, that's the constitutional argunent we're
3 maki ng. There is an Article 14 process, it is governed by

4 Article 14. Article 1, 81, and illustratively, Article 3, 8§29.
5| And that as long as the CGeneral Assenbly abides that process,

6 there are no statutory violations that stop it because the

7 statutes, as a matter of statutory interpretation, do not apply
8 and constitutionally cannot cancel the constitutional process

9 that's been put in place.

10 Wth that being said, | want to nove to the due

11 process argunments that the Plaintiffs make. They' ve expanded.
12 In the conplaint and in their notion for sunmary judgnment, the
13 due process argunent is that essentially the statutory

14 violations that are alleged in counts two, three, and four

15 deprive the plaintiffs of due process. They do not. And what's
16 really critical here is two things. One, | hope it is not |ost
17 on the Court that it is a bit odd to make an argunent that we,
18 the Plaintiffs, are deprived of due process, of proper notice of
19 this question, 90 days before an el ecti on when we are suing,

20 knowi ng about it, knowi ng very much about it because we are

21 briefing it in the 70th through 90th day. That naking a pre-
22 el ection due process argunent is difficult because you have to
23 at least factually allege I'mnot aware. | amnot sufficiently
24 aware. | need to be nmade nore aware, either statutorily,

25 constitutionally, whatever argunment you need to nake. That
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1 arguent falls a little flat when it is made this far out in

2 front of the election when there is so much tine to still

3 appri se oneself or to be apprised of what's going on with this

4 proposed constitutional amendrment. And the Constitution backs

5| that up.

6 I think the question the Court should ask and is

7 probably asking itself is, well, then what is due process when

8 we talk about it in this context? Because you didn't hear ne

9 say it when you asked what applies fromthe Maryl and

10 Constitution. Stop Slots announced that principles of due

11 process apply and specifically notice that voters have to be put
12 on notice that there is a proposed constitutional anendnent.

13 | And they have to be put on notice adequately. It's adequate

14 notice. That's the standard for timng. W'IIl talk about

15 bal l ot |language clarity in a nonent. But for timng, it's

16 adequat e noti ce.

17 At no point did stop slots say, and therefore the

18 following statutes nmust be followed in order for there to be

19 | adequate notice. What Stop Slots said was, there needs to be
20 adequate notice. Let's take a look at what's in the el ection
21 law article. Well, there's 7105 that says specinen ballots go
22 out three weeks before the election. There's a provision that
23 says you have to have a printed copy avail abl e to anyone who

24 asks for it of the entire legislative enactnment. And in fact,
25 that is the crux of adequate notice. publishing in a forum
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1 easily accessible to voters the entire |egislative enactnent so

2 they can see the amendnent and the question all in one, and they

3 can see the legislative title. And if there were amendnents

4 nmade to the bill, that's the crux of it, adequate notice.

5 That's happened in this case. The full text of the

6 enact nent was posted by the CGeneral Assenbly of July 29th,

7 believe it was 93 or 94, perhaps even 95 days before the

8 el ection. That has remmined the anendnent text, has remained

9 unchanged since then. The amendrment to the bill that changed

10 83B, the notwithstanding and then directing the question, that
11 | changed on August 3rd, and then on the 4th it was adopted by the
12 Senate. And so since August 4th, that |anguage has been

13 publicly available. And then the State Board posted it or

14 linked it with its post on its website on the 88th day.

15 The crux of adequate notice has been available in an
16 easily accessible forumto voters fromthe 95th day before the
17 el ection onward. Voters on that aspect have received adequate
18 notice. Any further argunent that 7105 is involved, that 7105
19 is part of notice because of the specinmen ballot provision that
20 stop slots highlighted, is still going to be net. | should say
21 it still can be net. Don't nake promises in Court until they

22 happen. But it can still be net because specinen ballots aren't
23 sent out until the week before early voting. Specinmen ballots
24 wi |l have both the ballot question, and the Departnent of

25 Legi sl ative Services discretionarily wote a summary. They were
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1 not required to by law, but they did. That summary has been
2 sent to the State board. |It's posted. It is available. Loca
3 boards will be able to send out the specinen ballots at the
4| required time wi thout an issue under the statutory directive.
5 And so there can't be an argunent in this case that
6 there wasn't adequate notice when this conplaint was filed when
7 both there was when there was an easily accessible forumthrough
8 whi ch voters could find the full enactnment. And we haven't even
9 reached the specinen ballot process yet.
10 | also think it's alittle odd to argue that there
11 hasn't been due process yet because there's a publicization
12 requirement that sort of is a different road. It doesn't
13 normal |y get taken. The Governor can order this to be
14 publ i shed, the text of the enactnent to be published in
15 newspapers for the period four weeks before the election. And
16 Article 14 is satisfied. That's the other route.
17 And so any argunent that Plaintiffs are naking, that
18 there hasn't been adequate notice, that people don't know about
19 | this amendnent enough, even if the Court buys all of the
20 argunments under stop slots, even if the Court says not posting
21 | the language of the ballot, I'msorry, of the amendnent on the
22 90th day before is somehow constitutionally infirm the
23 guestion's unripe because there is still an alternative nmeans
24 that the governor can neet. in the four weeks leading up to the
25 election. W are not there yet.
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1 That's the sort of cal endar aspect of it. There is
2 adequate notice in this case. It has been nmet and will continue
3| to be net. Plaintiffs cannot make a showi ng otherwise. In

4 | terns of ballot question clarity, the | anguage of the question

5 itself, this is what's grown. In their conplaint in count four
6 Plaintiffs allege that the ballot question is insufficiently

7 cl ear because under 7103 there needs to be a brief statenent

8 about the practical outcones of the voters' choices for and

9 agai nst the amendnent, and that there is no such explanation for
10 | what they call the non-obstante clause. And that's specifically
11 because voters are not informed what the outcone of the non-

12 | obstante clause is. The question isn't clear enough

13 In their opposition, they adopt the argunent that

14 their coll eagues are now meking in Dorchester County that the

15 entire question is unclear because there are certain terns that
16 are allegedly unclear or nmisleading. The State's argunent is

17 that the Plaintiffs are now argui ng sonet hi ng outside the scope
18 of their conplaint, that they are seeking relief on count 4 on a
19 basis they did not plead and therefore are not entitled to argue
20 in their notion for summary judgment. They are linmited to

21 | seeking relief on B-6, insufficient non-obstante clause, not

22 entire question is unclear. And that's the State's primary

23 first argument. The secondary argunent is we address the nerits

24 of that, the language is clear

25 I will address both the Court's back and forth with
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1 counsel in a moment with the Court's pernission, but what | want
2 to say first about the ballot |anguage issue is that you have
3 not heard plaintiffs substantively argue case | aw and precedent.
4 | They've said McDonough, MDonough, MDonough, MDonough, because
5 no Court has ever invalidated a ballot question on a proposed
6 constitutional anendnent pre-election. MDonough and Surratt,
7 the two ballot question cases where something was invalidated,
8 were charter amendnents. No Court has ever done it to a
9 proposed constitutional anmendnent.
10 No Court has ever done it to one proposed by the
11 General Assenbly when the general, and especially when the
12 | GCeneral Assenbly itself wites the question. But there is no
13 case in which a Court pre-election invalidates a proposed
14 constitutional anendnent (unintelligible) sent to the voters or
15 submitted to the voters. That is because the bar, the case |aw,
16 if that is what the Court is follow ng on ballot question
17 clarity, is not a high one. The ballot question does not need
18 to teach, as Your Honor pointed out, about Kelly (phonetic).
19 The ball ot question is entitled to use certain
20 | standards. W know that fromthe no coalition case, the KNOW
21 | coalition case. In which the ballot question said certain
22 provisions. And the challenge was that certain wasn't specific
23 enough. You need to cite; you need to explain what those
24 provi sions are. The Suprenme Court said no, the voter can | ook
25 it up. That's because you don't want to end up with a ball ot
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1 guestion that takes up two pages of the ballot and becones a

2 t hird-year | aw school course as opposed to a brief summary

3 bal I ot question that the voter is supposed to informthensel ves

4 of before going into the voting booth by |earning about it and

5 by | ooking at the enactnent, which is widely avail able.

6 And so, putting that the question clarifies certain

7 standards, that is exactly what it does. It clarifies that

8 specifically that first change about Article 3, 84 does not

9 apply or only applies to legislative districts. And it does

10 | clarify because the State does not concede that the state of the
11 law prior to this proposed constitutional amendrment was that

12| Article 3 84 applies to congressional districts. Wat

13 plaintiffs don't account for are the two District of Maryland

14 Federal District Court cases in which a Federal District Court
15 said at prior redistricting sessions, 2002 and 2012, Article 3,
16 84 does not apply to congressional districts.

17 Judge Battaglia's ruling in the Anne Arundel County

18 Circuit Court was the first time any Court had ever said that,
19 and with the utnost respect that | can express to the Crcuit

20 | Court for Anne Arundel County --.

21 THE COURT: (Unintelligible).

22 MR KOBRIN. A ruling of the Grcuit Court is not the
23 law of the land. It is the law that binds the parties in that
24 specific circunstance. It is not a published appellate opinion
25 that requires the State to followit. And I think what the
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1 | egislature did here, and it's been nade very clear both in the
2 | egi slative record and through the President of the Senate's
3 conments about it, the General Assenbly did not want to engage
4| inredistricting under the potential of a |lawsuit, under the
5 potential of litigation, where there was one ruling that could
6 then be foll owed again and appeal ed up. Wy even assune the
7 risk of litigation and instead obviate that by proposing a
8 constitutional amendnent that clarifies this is the common
9 understanding, that Article 3, 84 does not apply to
10 congressional districts. W are clarifying that we all
11 understand that. That is how we are working noving forward.
12 | That is now enshrined in our Constitution.
13 It does not change the state of the | aw because the
14 state of the | aw was not otherwi se. The state of the |law was a
15 common understanding that it didn't apply with a single ruling
16 fromthe Circuit Court that it did that was never tested at the
17 appel l ate | evel.
18 THE COURT: Al right.
19 MR KOBRIN. Ckay. In terms of the other provisions
20 of the question, it accurately -- remenber, the analysis here is
21 not whether the question inforns the voter of everything that
22 could happen. And that's also nade pretty clear in the other
23 case law. And so tal king about redistricting and what could
24 happen and what coul d happen with certain election districts and
25 congressional districts in the State is unnecessary, prenature,
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1 and assunptive. What the question has to do is relate to the
2 | voter what the anendnment, what the proposed anmendnent does. The
3 first clause does that with the clarifying | anguage. The second
4 clause says that it permits the General Assenbly the authority
5 to vest the Supreme Court with original jurisdiction over
6 congressional districting.
7 That is necessary because in fact, under Article 3,
8 85, the Supreme Court of Maryland does not have origi nal
9| jurisdiction. It specifically says over |egislative
10 districting, original jurisdiction over |egislative districting.
11 | That's why in 2022, there had to be a lawsuit filed in the
12 Crcuit Court for Anne Arundel County, because a case has to
13 originate in the Crcuit Court for congressional districting.
14 Whereas legislative districting originates in the Suprene Court.
15 And since the Suprene Court does not generally conduct fact-
16 finding proceedi ngs, the Suprenme Court assigns it to a special
17 magi strate to conduct fact-finding and nake proposed concl usi ons
18 of law that are then litigated in the Suprene Court. That's
19 | what happens with |egislative districting.
20 And so that second clause in the ballot question
21 accurately puts forth that the change being nade is that
22 sonmet hing needs to vest the Suprene Court with original
23 jurisdiction. The proposed anendnent to Article 1V, 8§62, I
24 believe, does that. That it gives the General Assenbly the
25 power to vest.
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1 THE COURT: It's inmportant to point out at this
2| juncture that the Supreme Court of the United States has given
3 us a lot of guidance on how to deal wi th congressional
4 | districting cases, right?
5 MR KOBRIN. O course.
6 THE COURT: Because it's essentially a federal matter.
7 MR KOBRI N Yes.
8 THE COURT: And there's nothing that the Mryl and
9 | egi sl ature can do or the Maryland Constitution can do to escape
10 that structure because you pointed out earlier, you know, the
11 Constitution of Maryland is the supreme | aw of Maryl and.
12 | Statutes cone in underneath that. But above that, the
13 Constitution of the United States, and the body that interprets
14 that as the Suprene Court of the United States, is above the
15 Maryl and Constitution in the food chain, right?
16 MR KOBRIN:. O course.
17 THE COURT: To put it in a colloquial term It's
18 getting close to lunch, so thinking about food. But there are
19 some saf eguards there because the federal systemstill exists.
20 MR KOBRIN. O course.
21 THE COURT: And the legislature couldn't undo that if
22 it wanted to.
23 MR KOBRIN. Agreed. And to be clear, the federal
24 system | should say the federal body of |aw governing
25 congressional districting, as interpreted by the Supreme Court
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1| of the United States, currently says that under 82 of the Voting
2 Rights Act, there is certain protections no |longer in force.

3| And that specifically one person, one vote, and other

4 constitutional privileges obviously still apply, and a state

5| constitution cannot erase those. And that politica

6 gerrymandering is a political question that Courts, Federa

7 Courts, cannot address.

8 State constitutions cannot go bel ow that floor of

9 interpretation. Agreed. State constitutions, however, can

10 build on that floor. And so Maryland could have a

11 | constitutional amendnent that says we do not engage in a certain
12 type of districting. W you know, want to -- let ne put it this
13 | way. There could be an anendnent that says Article 3, 84 does
14 apply to congressional districting. and that anmendnment woul d

15 survi ve because it builds above what the Suprenme Court has

16 interpreted through the Federal Constitution, places nore

17 restrictions. It just can't drop below that fl oor.

18 THE COURT: You can add, but you can't subtract.

19 MR KOBRIN: Exactly. And so that is -- sort of gets

20 back to the question about ballot |anguage clarity. The
21 | anguage is clear. The anendnment proposes to let the Genera
22 Assenbly vest original jurisdiction with the Supreme Court. The

23 bal | ot question accurately describes that. And then finally, it

24 makes clear that federal lawwill apply and only federal |aw

25| will apply to federal districting, the congressional districting
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1 inthe State. And that's an accurate description of what the
2 amendnment does, which says nothing in the State Constitution is
3 going to apply to congressional districting. Al that's left is
4 | federal law, which is the federal Constitution. And any current
5 federal statutes or any federal statutes that Congress seeks to
6 enact in the future related to congressional districting.
7 THE COURT: Just to underscore what you said a nonent
8 ago, federal law permts political gerrymandering.
9 MR. KOBRIN: Federal Courts cannot stop, cannot

10 adj udge political districting.

11 THE COURT: At least that's the current stage.

12 MR KOBRIN: That is the current interpretation.

13 THE COURT: Until the Suprene Court of the United

14 States changes its mnd.

15 MR KOBRIN. If it does so, it does so. But the

16 current under Rucho v. Common Cause, currently political

17 gerrymandering is a political question. And in Callais, the

18 Supreme Court indicated it is an acceptable consideration in

19 | districting that if a State follows it, it is an alternative to
20 | an allegation that the State used race-based districting. The
21 | State can respond and say, no, we didn't; we used politically
22 based districting. And so the question |anguage is fair.

23 Arguing whether it's clear or not is the wong, frankly,

24 anal ysi s because the case lawis clear. The Court is not

25 concerned whether it's the clearest |anguage or the best
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1 | anguage that could describe the question. It does not rewite
2 the | anguage. It does not do any of those things. It is
3 | ooki ng under the common | aw definition, which, again, we don't
4 | concede, but | don't need to nake ny entire argument that's in
5 the papers. | know the Court's famliar with it.
6 At the very least, it's mninumreasonable clarity,
7 scope, and effect. And we have that here because the three
8 cl auses of the question accurately describe what the amendnent
9 is doing. Plaintiff's primary argunment is there could be nore,
10 but nore is not required, and the anount of nore they want woul d
11 take four pages of a ballot and would confuse voters frankly
12 nore than it would assist them
13 THE COURT: And nmaybe a nmaster's degree.
14 MR KOBRIN. |'msorry.
15 THE COURT: Master's degree.
16 MR, KOBRIN. Potentially. And so the ballot question,
17 again, our first argunment is that this argument is not before
18 the Court because what they've argued in their -- what they've
19 | alleged in their conplaint does not match what they're arguing
20 now or what they've expanded. But in responding to the nerits,
21 the ball ot question is acceptabl e under MDonough. Let's be
22 very cl ear McDonough, we rmake the point that | awers couldn't
23 under st and what's goi ng on because there were 41 anendnents that
24 were referred by referendum They were | egislative enactnents
25 of the County Council referred to the ballot. And all the
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1 bal | ot question said was these amendnents rezone for against.
2 | "' m paraphrasi ng the question. These anmendnents
3 rezone, but rezone was the operative verb. And then just
4 | for/against, not even for the amendment or against the
5 amendnents, just for/against. And the Suprene Court nade clear
6 that there is too nuch of a tortured what is going on with all
7 these parcels. And in fact, it's not rezoning. It is affirmng
8 t he downzoning, and for and agai nst don't expl ain anythi ng about
9 | your choice. Are you for what's happening to these parcels or
10 | against it? That was way too uncl ear.
11 That we don't have that in this case. W do not have
12 a 41 amendrent, 41 clause, | should say, or 41 changes to the
13 Maryl and Constitution that have to be laid out in 41 different
14 bal l ot clauses to be explained. W have three changes. All
15 three have a clause in the question that accurately portrays
16 what the amendnment seeks to do. W have sufficient and clear
17 bal I ot | anguage for question three for the election. Voters are
18 able to apprise thensel ves of what it neans, not only through
19 the question, but they're going to educate thensel ves before
20 | going to the ballot booth.
21 W have to believe that in the courtroom that the
22 process will play out the way it is intended to, that voters
23 wi |l apprise thensel ves of what's been posted in an easily
24 accessible forum that they will see the enactnent, they wll
25 see the amendnent |anguage. They will understand, frankly, from
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1 t he i mrense anobunt of news coverage that both this issue and

2 this case has received, that the anendnent seeks to do what it

3| seeks to do, and nothing further and nothing mni sl eadi ng.

4 Unl ess the Court has further questions, |I'll nobve to

5 the single subject, which is the last argunent that Plaintiffs

6 make. The single subject argunent is a bit of an odd duck

7 because it presumes that 83(b) of the bill, what they call the

8 non- obstante cl ause, is an amendnent. The singl e subject

9 requi rement applies to parts of the proposed constitutiona

10 amendnent. That when you propose an anendnent, all of its

11 | conponent parts, all the changes that it makes, have to be on a
12 single subject or relate to a single subject. 83 isn't part of
13 the amendrment. It's not being submtted to voters. It is not
14 changi ng anything in the Maryland Constitution. It is not

15 i nplicated by the single-subject rule, and the Court can di spose
16 of the issue on that ground.

17 But even if it did, we point out that it is part of

18 t hose mechanics fromthe Bourbon (phonetic) case, that the

19 General Assenbly does have this penunbral authority to provide
20 nechani cs, and we've provi ded numerous exanpl es of when it has
21 | done so in our briefing. That clause is intricately related to
22 the subject matter because the voters of the State are being

23 asked to vote on whether to adopt a constitutional amendnent

24 having to do with districting, and how they do so in the form of
25 that question is intricately related to how they vote on it. It
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

no nore violates the single subject, or | should say, under
Plaintiff's argument, that the rest of the enactnent would al so
viol ate the single-subject argunent, which says this shall be
put in front of the voters at the Novenber 2026 el ection and
that it shall be printed on a ballot.

These are all parts of the mechanics that the General
Assenbly is allowed to lay out in their enactnent. And if 3(b)
is not part of the requisite subject, then neither is 2 or 3(a).
And that sinply isn't the case. |It's never been the case. But
the Court doesn't need to get that far. The single subject
requi rement applies specifically to proposed changes to the
Constitution, not to the other parts of the bill that help
facilitate its submission to the voters.

Wth all that being said, | guess the last thing
want to leave with this Court's consideration is kind of |ooking
towards the future. Because the one thing that hasn't been
addressed in this courtroom specifically going back to the
| arger question about 7103, 7105, and the Secretary of State, is
that we've been tal king about Article 14, but there's another
article out there. Article 16. Article 16 of the Constitution
is the referendum It allows anyone who does not agree with an
enactnent of the legislative enactment of the General Assenbly
torefer it to the voters by petitioning. By gathering enough
signatures and placing it on the ballot through the petitioning

process.
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1 If you ook at the tinmeline of that constitutiona

2 amendnent, it allows -- if the General Assenbly enacts a bill in
3| the 45 days before June 1st, petitioners are allowed to subnit
4 | the first third of their signatures within, | believe it's 31

5 days after June 1st and the second 2/3s, 31 days after that.

6 And so doi ng our cal endar math, that neans petitions under

7 Article 16 can keep coming in until July 31st. And if we take
8 Plaintiff's argument at face value and we don't apply any of

9 Def endant's argument, the Secretary of State's failure to

10 certify Article 16 referendum petitions, ballot questions based
11 on those before July 1st, is also fatal. And the CGenera

12 | Assenbly, through 7103 and 7105, have witten Article 16 out of
13 | the law. That cannot be the case.

14 That is kind of putting a point on the Article 14

15 argunment. It operates the sane way, right? The statute cannot
16 def eat the constitutional amendnent. Wen the constitutiona

17 amendnent is Article 14, the problemis it doesn't apply a

18 bl ackout period, so the statute can't. Wen we're talking about
19 | Article 16, it's witing it out of law. There is no nore
20 | Article 16 because petitions can conme in later than July 1st.
21| And it really underscores that July 1st could have been any
22 date. Next session, the General Assenbly can nake it January
23 1st, and all of a sudden, your blackout period becones the

24 entire election year. That would wite Article 14 out of the

25| law.
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1 So Plaintiffs have not adequately and have no adequate
2 answer to the statute can't defeat the constitutional process.
3| The only thing that can govern the constitutional process is the
4 Maryl and Constitution. And unless there are no further
5 questions, 1'll submt on that.
6 THE COURT: Al right. Counsel, |I'mgoing to propose
7 that we break early for lunch. M. dark, | do want to hear
8 your rebuttal, but | propose we do that at 1:30. Is that all
9 right?
10 MR CLARK: Yes, sir.
11 MR KOBRIN:. M. Kobrin will probably have sone
12 server, though, if ny experience is any gauge on that. All
13 right, gentlemen, thank you. Have a pleasant |unch break.
14 We'll see you at 1:30.
15 THE CLERK: Al rise.
16 (At 11:43 a.m, lunch recess in the proceedings.)
17 (At 1:39 p.m, proceedi ngs resuned.)
18 JUDGE W LLIAMS: Recal ling C 02-CV-26-1986, Howard vs.
19 Moore. Counsel, please identify yourselves for the record by
20 spel ling your |ast nane.
21 MR CLARK: For the Plaintiffs, Jeff Cark, CGL-A-RK
22 MR YATES: For Plaintiffs, Marshall Yates, Y-A-T-E-S
23 MR DEWEY: For Plaintiffs, Sanuel Dewey, D-E-WE-Y.
24 MR, BROSNAN:. For the Plaintiffs, Kyle Brosnan,
25 B-R- O S-NA-N
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1 MR. LI CATA: For the Plaintiffs, Anthony Licata,

2 L-1-CAT-A

3 MR KOBRIN:. And for the Defendants, Daniel Kobrin,
4 K-OB-RI-N

5 THE COURT: Same |awyers that we had this norning.
6 That's good. That nmeans | came to the right courtroom M.
7 Kobrin, did you have any additional thoughts before | ask M.

8 Clark for rebuttal ?

9 MR, KOBRIN: No, Your Honor.
10 THE COURT: M. dark?
11 MR CLARK: Thank you, Your Honor. Good afternoon

12 Your Honor. Thanks for continuing the argunent. By my count,
13 and | mght be off slightly and one of the points at the end is
14 gonna be a reprise of a section of our reply brief about Article
15 14. | believe | have 22 points for you, so |I'm gonna get

16 started.

17 THE COURT: Okay.

18 MR CLARK: Here's point nunber one. So M. Kobrin

19 argues that we are trying to argue that the Statute 7-103, 7-105
20 | trunp the Constitution. That is entirely untrue. That's not

21 | what we're arguing. Wat we're arguing is that the statutes

22 hel p el uci date due process requirenents. They help to elucidate
23 time, manner and place requirenments, which is another

24 constitutional granted authority to the General Assenbly.

25 Essentially, what the general election |laws do in the
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1 El ection Code is, they channelize what happens in a

2 constitutional referendum There is sinply nothing in the

3| constitutional referendum process in Article 14 that says that

4 it is exclusive to all other parts of the Constitution or to al
5 ot her statutes.

6 I ndeed, point nunmber two is, if you |ook at the text

7 of Article 14, you're gonna see two comm tnents of authority, so
8 this is a delegation of constitutional authority to the Genera

9 | Assenbly.

10 First, in Section 1, you're going to see a reference
11 to "or as otherw se ordered by the Governor in a manner provided
12 by |aw. "

13 So the idea that Article 14 creates every tine a

14 bespoke process that the current CGeneral Assenbly can set up to
15 the derogation of all other law that it has enacted, whether

16 pursuant to this textual reference and grant of authority in

17 | Article 14, or whether as to other parts of the Constitution, is
18 | just wrong.

19 Secondly, you're also going to see in the text a

20 reference to "shall be submitted in a formto be prescribed by
21 the General Assenbly."

22 M. Kobrin wants to try to confine that to just

23 sonet hi ng about the formof the question, but that's not

24 entirely what it says, because it's a clear grant of authority.

25 It could be interpreted by the Legislature, by the CGenera
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1| Assenbly as it sees fit. And again, this second textual
2 provi sion defeats the idea that Article 14 is sonething that is
3 | a standal one universe that's cut off from everything el se.
4 Third point; M. Kobrin's argunment that there's a
5 hermetic seal around Article 14 and its process is essentially
6 an expression unius est exclusio alterius argunent, Your Honor.
7 The idea that the expression of one alternative inplies
8 everything else is out and, therefore, all statutes are out and,
9 therefore, any statute that Plaintiffs might try to bring to
10 bear, because it's part of general election law, is an attenpt
11 | to argue that that statute trunps the Constitution.
12 That argument, again, doesn't work for the reasons
13| that I've said, in terms of the fact that there are other
14 provi sions of the Constitution, and the fact that there are two
15 textual commtnents that involve the Legislature in Article 14
16 itself.
17 Essentially, the Legislature doesn't even accept M.
18 Kobrin's argument. M. Kobrin's argunment is -- this is the
19 | fourth point. M. Kobrin's argunment is essentially a form of
20 paternalism Your Honor. The Legislature clearly believes that,
21 | whether pursuant to Article 14 or whether pursuant to its tine,
22 pl ace and manner authority, or pursuant to its obligation to
23 protect due process, that it can prescribe requirenments for
24 referenda, and that's what's in 7-103, especially C and B.
25 And the fact that those things exist show that the
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1 Legislature's view of its authority is entirely to the contrary

2 of M. Kobrin's theory. M. Kobrin's theory would say that

3 those statutes are ipso facto ultra vires; right? |pso facto

4 beyond the Legi slature's power because whatever happens in an

5| Article 14 process is just bespoke to Article 14 and not hi ng

6 el se, and that's not what the Legi sl ature thinks.

7 So whose position is this? This is the position of

8 the Executive Branch and it seens like it's the position of the

9 Executive Branch in order to get this one particular referendum
10 through, at the cost of all of the other preexisting, still

11 | exent (phonetic) -- ex -- and still not, you know, repeal ed and
12 not reply-ably repeal ed provisions of the General Election Code.
13 The Legislature has an interest in that entire body of
14 | aw but here, in order to get this one provision through, this
15 one referendumon the election for Novenber, we're being told
16 that Article 14 stands alone |ike John Donne's island and it's
17 | just not consistent with Maryland | aw.

18 Poi nt number five; even if the text of Article 14 was
19 not to the contrary of M. Kobrin's argunent, and even if his
20 argurment was one adopted by the General Assenbly, as opposed to
21 one that's clearly at odds with the General Assenbly's own

22 statutory |l anguage in provisions like 7-103 and 7-104, it still
23 woul d be inconsistent with the Maryl and Constitution.

24 The Maryland Constitution, point six, has to be

25 har noni zed with itself, and there are multiple other
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1 constitutional provisions on the field here. First, there's due
2 pr ocess.
3 Voters have to be infornmed and they have to be
4 informed with notice, and they have to be given the requisite
5 into that will allowthemto intelligently vote, and this is
6 what the Maryl and case | aw says in the context of referenda in
7 any referendum put in front of that.
8 THE COURT: Doesn't Article 14 provide a nechani smfor
9 t hat ?
10 MR CLARK: |t provides a nmechanismfor notice, but
11 because it gives the General Assenbly the power to go beyond
12 that potentially, right, and the power to use its other
13 constitutional headings of authority |ike due process, the
14 Legi sl ature can provide extra process, and we've submtted that
15 -- you know, we submit that that's exactly what they' ve done
16 here.
17 They've set up atineline that will lead to a very
18 orderly process. |f the deadlines here had been nmet, if, you
19 know, the certification had occurred, for instance, by July 1,
20 | everything else that's laid out in the declaration of the
21 Def endants about the deadlines for the election, et cetera, all
22 of those things could be conpleted in time, along with judicial
23 review, before -- well, in advance of the Novenber el ection.
24 It's a tinme crunch that was created by not neeting
25 that, that risks due process. And so back at the tine where the
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1| world was a |l ess conplicated case, there was a di scussion here
2 of the fact that at a bare mnimum you need four weeks

3 newspaper notice. But we, you know, submit that the Legislature
4 | has | ooked at how these things have unfolded in an increasingly
5 litigious world, and they've decided to provide extra process,

6 and there's no reason why they can't do that under their other

7 headi ngs of authority, due process being one of them

8 The second one of them Your Honor, is the tinme, place
9 and manner power that they're granted to regulate elections in
10 the Maryl and Constitution. So this is a formof election and
11 there's nothing wong with the Legislature deciding that, well,
12 here's now we're gonna set up the tine periods for referenda

13 Here's the manner in which we're gonna have the referenda

14 unf ol d.

15 Here's how we're gonna involve different parts of the
16 Executive Branch, like the State Board, |ike the Secretary of

17 State, like the local boards, |ike sonme |local lawers. It's a
18 -- it's quite a conplex regime when you look at it, you know, at
19 | the entirety of it.
20 There's no reason why that is to the contrary of
21| Article 14. Again, Article 14 is not an island. The
22 Constitution, Maryland Constitution or Federal Constitution, or
23 any | egal docunent, any statutory enactnment, any regulation, it
24 has to be interpreted, Your Honor, under the, you know, holism

25 canon; right?
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1 You have to | ook at the whole of it so you can
2 understand it. You can't just myopically look at a piece of it,
3 pull it out and say, ah-ha, | have the entirety of what the | aw
4 is.
5 The third heading of authority is that the -- there's
6 the Maryland constitutional provision | nmentioned that's in our
7 Conpl ai nt about preserving the purity of elections, and that's a
8 grant of prophylactic authority to the Legislature. The
9 Legi sl ature can decide in order to protect the elections, to
10 provi de nmore than the bare mnimum of Article 14.
11 So again, the idea that Article 14 is uni que anong
12 constitutional provisions, you put blinders on and only | ook at
13| Article 14, we think that's contrary to the | aw
14 THE COURT: | hear your words. You' re saying the
15 Legi sl ature can decide, but what you really want ne to hear or
16 think is the Legislature nmust decide to add to the protections
17 of Article 14, and there's no authority for that; is there?
18 MR. CLARK: No, Your Honor, that's not what |'m
19 | arguing. So | -- we think it's sufficient that the Legislature
20 has decided to add to it, right, and we don't see a basis for
21 | saying that Article 14 overrides the extra protections using
22 ot her headi ngs of constitutional authority or using the textua
23 powers given in Article 14 itself.
24 The Legi sl ature has passed provisions that clearly
25 govern how referenda el ections will go forward. W don't think
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1 that those can be ignored, and we certainly don't think they can

2 be ignored based on silence in -- there's no even silence

3 because there are grants of textual authority to the CGenera

4 | Assenbly in Article 14.

5 That's why | nentioned the express yoguneus (phonetic)

6 canon. They're trying to say that if there's sonething that's

7 not specifically nentioned in Article 14, again putting aside

8 the reference to otherw se provided by |aw and providing for

9 form that therefore that nmeans you're -- you can't | ook at any
10 ot her constitutional provision.

11 You can't | ook at any constitutional provision that

12 m ght authorize a body of law that applies to referenda, and we
13 think that's bunkum Your Honor. W think that you have to

14 interpret the Constitution holistically. W're not saying that
15 the -- that everything in Election Code 7-103 and 7-105 is

16 constitutionally mandated. W' re not saying that at all

17 VWhat we are saying, that given the fact that the

18 Legi slature used its various sources of constitutional authority
19 and the fact that it should be presuned essentially to be acting
20 | constitutionally when it did that, that those |egal provisions
21 have to be given effect. They can't just be ignored, and they
22 certainly can't be ignored based on myopia that only stares at
23 Article 14 and ignores everything el se.

24 Turning to point number seven, any form of election

25 needs sone form of mechanics, Your Honor, to work and the
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1 mechanics in the Election Code can't be set aside unless Article

2 14 is going to carry its own kind of mini election code every

3 time a new referendumis put up; okay? That's not the way

4 | things have ever worked.

5 The way things work is the Legislature, using its

6 sources of authority, sets up the paranmeters for referenda to

7 occur. The Legislature decides what new referendum questions to

8 pose and then it takes that process, and then that process is

9 | what works the referendum question up to the election and then
10 through the election, including through the Governor certifying
11| the ultimate result of whatever conmes out of an election on a

12 | valid referenda question

13 It's amazing that we're dealing with the fact that

14 there's a declaration, right, that tells us that we have al

15 these exigent tinme deadlines. This nust happen by then, this

16 must happen by Septenber 3, et cetera. Were did that cone

17 fron? It comes fromthe El ection Code.

18 So we're dealing with a situation where M. Kobrin is
19 essentially, he wants you to turn off provisions of the Election
20 Code he doesn't like, like the July 1 deadline, and | ook at the
21 ones he does like that are trying to create a time crunch here.
22 If he's right, if you take his position about Article
23 14 to its logical conclusion, there are no rules, there are no
24 deadlines. The -- it -- the Legislature could establish

25 | whatever they want.
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1 THE COURT: There would be one rule, and it would be
2| Article 14; right?

3 MR CLARK: It would -- well, it would be Article 14,
4 but Article 14 doesn't tell you howto run an el ection, and

5| there are cases about that, Your Honor, where --

6 THE COURT: But elsewhere in the Constitution it says
7 that the Legislature rmay designate the tine, place and manner of

8 el ecti ons.

9 MR CLARK:  Mm hmm
10 THE COURT: Right?
11 MR. CLARK: But that argument supports us. W believe

12 that they've exercised the tine, place, manner, power in order
13 to set up the paraneters for a referendumelection, and it's M.

14 Kobrin who wants to say that, no, you just | ook at Article 14;

15 right?
16 So if he's right that Article 14 turns off the July 1
17 deadl i ne, where does it end? Wat -- how does he get to the

18 deadlines in his affidavit, in the affidavit from Ms. Wagner

19 (phonetic), | believe? He can only get there -- the only thing,
20 it would seemto ne, is anything goes as |long as you w nd up

21 | with a question that is done in sonme form however poorly, for
22 the el ection on Novenber 3.

23 THE COURT: Well, what about the argunent that M.

24 Kobrin advances that, Legislature, you have these powers that

25 are derived fromArticle 14 --
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1 MR, CLARK:  Mm hnmm
2 THE COURT: -- but not after July 1, because that's a
3 hard deadline, so they turn off after that period and they don't
4 | turn on again until after, | guess, after the election. O
5 maybe they turn on the next day but can't be used until the
6 followi ng el ection or sonething.
7 But does -- where does the idea come fromthat the
8 Legi slature woul d be divested of this power after a certain date
9 t hat appears nowhere in the Constitution?
10 MR CLARK: It's the Legislature's power, Your Honor
11 and so | don't think it -- the divesture is occurring by sone
12 sort of foreign agents, or via a litigation process. The
13 Legi slature can set up this July deadline in order to give
14 effect to due process. |In order to give people enough tine to
15 understand the question, for there to be debate about the
16 guestion, for there to be a notice and comment process about it.
17 And so let's take the opposite extrene. Let's imagine
18 that the Legislature went into special session ten hours before,
19 | you know, in the wee hours of the norning before the election
20 started and they had -- you know, they just got this on the --
21 or they printed out, you know, they m neographed, |ike, add-ons
22 to the ballot.
23 Wul d that satisfy due process? W would say
24 absolutely not. So there's clearly a constraint that conmes from
25 due process and, given that there's a constraint that cones from
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1 due process, that means that the Legislature's powers to ensure
2 the purity of the election and to guarantee that Maryland due
3 process is observed --
4 THE COURT: \Well, respectfully, though, in your
5 argunment proposing the hours before deadline -- hours before
6 el ection day proposed anendnent, that would violate Article 14
7 because Article 14 says -- |I'mabout a third of the way in.
8 "The bill or bills proposing an anendment or
9 amendnents shall be publicized, either by publishing by order of
10 the Governor, at |east two newspapers in" --
11 MR CLARK: By the four weeks.
12 THE COURT: -- "each county."
13 MR CLARK:  Yes.
14 THE COURT: Right?
15 MR, CLARK: Yes.
16 THE COURT: You couldn't do that if it was in the sane
17 | week as the election.
18 MR. CLARK: Ckay. So --
19 THE COURT: So isn't that the due process that we're
20 | ooking for, is the publication in the newspapers --
21 MR. CLARK: The argunent that --
22 THE COURT: -- of general circulation?
23 MR, CLARK: The argunent that M. Kobrin is making is
24 that that newspaper notice occupies the entire field, and we
25 submit to you that the Legislature itself doesn't agree with
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1 that. |If the Legislature agreed with that, then they woul dn't
2 have passed Incentive Bill 29, the provision that says there's a
3| deadline of July 1.
4 So it's at sone |level, you know, if you're putting it
5| this way, Your Honor, you have to decide what it is that's
6 unlawful. Like, | think that the July 1 deadline is clearly not
7 unl awf ul because the Legislature, under the Maryl and
8 Constitution, both inside Article 14, the formrequirenment and
9 t he ot herw se proposed by | aw power, plus due process, plus
10 purity of the elections, they have the power to set those
11 deadl i nes and they're not divesting thensel ves pernmanently of
12 the power.
13 They're just passing a | aw that binds them during the
14 time period when that's in effect. W wouldn't have cone to you
15 and argued that July 1 is an absolute rigid deadline for due
16 process. W think it's very helpful and we think if July 1 is
17 used as the deadline, due process, you know, assuming all the
18 ot her requirenents can be net, is guaranteed.
19 But if that deadline is not observed, you're in danger
20 territory, Your Honor. You're in territory where people nmay not
21 get the notice. This is why the Legislature decided to do it.
22 If they -- if the Legislature had -- and they're the ones --
23 this -- these are the ones who have this power; right?
24 It's a serious separation of powers question for M.
25 Kobrin, who's part of the Executive Branch, to basically be
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1 saying what it is that this power neans. Now the -- you know,
2 the Governor, the Attorney CGeneral, they can take positions
3 about that, but the Legislature itself, which | suggest to you
4 | Your Honor, should be the guidepost.
5 The Legislature itself is the ones == they're the ones
6 who decided on this July 1 deadline. And then within tw nonths
7 when it was inconveni ent, because they really want to get this
8 redistricting done and they really want to end Representative
9 Harris's seat and, you know, make it an 8-0 congressi onal map
10 for the Denocrat party.
11 That they just decided that that |egislation was
12 stillborn and they can ignore it, even though when it's
13 convenient to themand when it's convenient to their affiant,
14 they use other deadlines that are part of the El ection Code.
15 They' re picki ng and choosi ng and they shouldn't be allowed to do
16 that, Your Honor, and we think that it itself is
17 unconstitutional for themto be doing that.
18 So turning to point eight. Ch, this is the point |
19 made al ready about the affiant; right? So the affiant, if the
20 affiant was truly part of the team here and thought that Article
21 14, full stop, occupied the entire field, there was nothing
22 el se, then the deadlines in that document woul d nmake no sense.
23 So again, and we've seen this tinme and again in this
24 litigation, the Defendants are taking inconsistent positions;
25 right? They take the position that | covered in the first half
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1 of my argument in the norning that, you know, the statutes don't
2 apply and that Stop Slots says the statutes don't apply.

3 I think I, you know, deconstructed that argunment and
4 don't think there's anything left to it, but the other argunent
5 they made was this Article 14 suprenacy exclusivity argunent,

6 and the idea that they' re having an affiant kind of, you know,

7 pick like a cafeteria nmenu of, like, what parts of the Election
8 Code they want to assert and have to be conplied with in order

9 that they can jamthis litigation and say it's exigent, it's

10 exi gent.

11 It's totally inconsistent with their theory about

12 | Article 14 suprenacy, and we suggest what that nmeans is that the
13| Article 14 supremacy theory is itself incorrect and not the |aw
14 The knife point is M. Kobrin says that we are trying to

15 entrench -- the -- this Legislature or the Legislature with a--
16 you know, the -- their April through May hat on, before they got
17 to their July through August hat.

18 That they were trying to strip and lock in forever

19 their approach to referenda, and that that is an entrenchnent.
20 | Your Honor, it's not an entrenchment; okay? As you indicated in
21 | the questioning of M. Kobrin, the Legislature passes laws all
22 the time that bind itself. Wat is entrenchment? Entrenchnent

23 is different.

24 Entrenchnent is the Legislature giving up its powers

25 inthe future. It's an attenpt to strip the future Legislatures
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1 of their power, and if you could do that over time, you' d w nd
2 up with, you know, being ruled by a dead hand that denocracy and
3 new el ections could never affect. So that's the constitutional
4 | concern of entrenchnent. W' re not dealing with that here.
5 If they wanted to do this referendum they could do
6 it, you know. Again, they would be delayed but that's kind of
7 the breaks under the law. Sonetines, |ike, you know, you have
8 -- it takes a process to repeal a |law or, you know, to appeal
9 existing 7-103 and 7-105, and that's not something that's
10 entrenchnent. That's just the fact that the | aws govern while
11 they're in place and unless and until they're repealed by a
12 process of bicaneralismand presentnent, they govern.
13 And, you know, it's the Legislature here in the
14 speci al session that was trying to ignore that principle, so |
15 think the entrenchnent argunent is another red herring.
16 We're not saying that the law can't change. | pointed
17 out in the norning that they could bring this up in the future,
18 and Your Honor had asked questions about that. Like, couldn't
19 | this -- you know, even if | were to enjoin or take some action
20 | against this referendum couldn't this come back again in the
21| future? 1t could.
22 W're not -- if we were nmaki ng an entrenchnent
23 argunent, you know, which we're not doing, but if we were doing
24 that, we would be trying to say the Legislature could never
25 return to this topic and we're not saying that. W're just
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1 saying this particul ar amendnent process that started nore than
2 a nonth late is so defective under the existing | aw and, unless
3 and until that law is changed, this particular referendumhas to
4 be bl ocked.
5 M. Kobrin -- this is nmy point nunber ten. M. Kobrin
6 makes an Article 3, 829 argument. |[If you look at that
7 provi sion, Your Honor, what you're going to see is that that
8 provision is really about statutory titles. It's irrelevant
9 here and it certainly doesn't provide that what the Legislature
10 can do with statutory titles can be done using nere titles for
11 | Article 14 referenda. The two provisions are different.
12 And again, there's another tension here of, you know,
13 M. Kobrin wants you to have myopia when he's looking at Article
14 14 and it's convenient, but if he wants to | ook at other
15 articles, he can. Again, it's selective. He' s picking and
16 choosi ng.
17 McDonough (phonetic) would be wongly decided on M.
18 Kobrin's argunment if all the CGeneral Assenbly needed was kind of
19 a, you know, some attenpt at a general title and then you woul d
20 be off to the races with putting a referendumin front of the
21 | voters. That can't be true and McDonough is binding. 1t's not
22 sonmet hing that can be ignored.
23 El eventh point; the argunment that Stop Slots, by
24 negative inplication, turned off the Statute 7-103 that didn't
25 even exist at the tine of Stop Slots, that argunent is just an
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1 absurdity. You -- Your Honor, | submit to you that you shoul d
2 not give that any m nd.
3 Twel fth point; the legislative history in -- is
4 contrary to M. Kobrin's point because clearly, the legislative
5 service though that a non obstante provision was necessary in
6 the law in order to bypass the July 1 deadlines and ot her
7 deadlines that flow fromthat.
8 And yet, M. Kobrin's argunent is that either they're
9 turned off by Stop Slots or by 7-105, even though | explai ned
10 that's about specinen ballots, or it's turned off by the Article
11 14 supremacy theory but, you know, clearly, the -- if that were
12 | true, the legislative service would have said -- wouldn't have
13 essentially required and they woul dn't have needed a fix-up job
14 on Monday, August 3, to put in the non obstante clause, which is
15 i nval i d.
16 Thirteen. Yeah, 13. Just a quick note, although it's
17 a, you know, a repeat of mnmy argunent fromthe norning, that
18 there's no Section 7-105 exenption to 7-103C.
19 The 14th point is that especially if you | ook at
20 7-103E, which creates a deadline that passed | believe on
21 | August 5, without being satisfied, that there is no argunent
22 what soever under 7-105 that the 7-103 90-day or so deadline that
23 ended in -- on August 5 could be satisfied.
24 I will, you know, rehash this for you, Your Honor.
25 You can find it in the reply brief. This is the 15th point.
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1 The way that M. Kobrin has set up this argunent and the idea of
2 | what he thinks you can provide as notice here, you know, about
3 60 days or a little bit more than that, that is, as we described
4 it, an argunent for self-sealing.
5 By the tine that rolls around, the ten days in Article
6 12 of the Election Code is already passed and that can't be the
7 case, and it totally frustrates the ordinary and -- I'msorry --
8 t he organi zed systemthat was set up in the Election Code to
9 ensure that there is due process.
10 Let me -- to make the point again that the due process
11 clause is sonmething that's conpletely relevant here, | want to
12 point you to this Iine fromStop Slots. It says, quote, "The
13 notice prescribed by the statutory schene and wel |l -settl ed
14 principles of due process of |aw underly any notice inquiry."”
15 Ckay. And we're clearly tal king about a referendumin
16 that case. And that's on page 192 and it's quoting the Qman V.
17 Mayor of Baltinmore case from1890. So this has been the law in
18 Maryl and for a very, very long tinme.
19 And M. Kobrin, | noticed, when he was maki ng an
20 argunment about -- referencing the well-settled principles of due
21 process of law, and trying to argue that, look, there's, you
22 know, a couple nmonths is good enough notice, Your Honor. You
23 know, that's all we need. He specifically ignores the statutory
24 | anguage that says that the notice prescribed by the Legislature
25 in the statutory schene is part of the due process inquiry, and
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1 that's the way we're arguing it.
2 We did not argue that 7-103 and 7-105 becone | ocked in
3 as part of due process. W argued that they explicate the due
4 process. They are prophylactic inplenmentations of due process.
5| There's nothing wong with that and the Maryl and courts have
6 reinforced that and enforced that since 1890.
7 Point 16; there's a serious separation of powers issue
8 here, and | have here the Maryl and Decl arati on of Ri ghts,
9| Article 8. Unlike the U S. Constitution, where the separation
10 of powers is a structural inference, the Maryland Constitution
11 is like John Adams' Constitution for Massachusetts. It
12 explicitly provides by text for the separation of powers. It
13 says that --
14 "-- the legislative, executive and judicial powers of
15 t he government out to be forever separate and distinct and
16 Nno person excusing ne" -- excuse me -- "nNo person
17 exercising the functions of one of said departnents shall
18 assune the discharge of the duties of any other."
19 And to turn one of M. Kobrin's argunents back on him
20 because the Legislature decided to wite this referendum
21 qgquestion itself, that nmeans that the remedy that's available in
22 a case against, say, the State Board of Elections or the
23 Secretary of State to order a rewite of the question, isn't
24 avail able to you here.
25 The Legislature wote this question. It has that
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1 power, and so that means that you're faced with a very stark
2 choi ce, Your Honor. You have the choice either to give effect
3 to the Legislature's law that created these deadlines in Senate
4| Bill 29, or to ignore themand allow themto be viol ated.
5 You don't have an out of ordering the question to be
6 clarified, as nmany clarification problenms as it has, and we had
7 our discussion in the norning about is it really a clarification
8 as opposed to a total, you know, tunultuous upheaval and
9 overturning of what the current status quo is in the | aw?
10 It was one nore point down, but I'lIl make it point 17.
11 [*I'l flip the order. M. Kobrin relies on some District Court
12 cases to say that Judge Battaglia was wong. Now, the State,
13 | you know, can potentially, you know, take some, you know, a
14 different kind of position on that, but we believe that Judge
15 Battaglia was correct and we certainly believe that the |egal
16 status quo for Maryland, in Maryland, is her opinion, which
17 applies the Constitution both to federal districting and to
18 state legislative districting.
19 And indeed, it's very inmportant to note that that
20 ruling, the State did not take that up on appeal. It forewent
21 appeal onit. So to be hearing now that, you know, they
22 actually disagree with that and then to hear M. Kobrin say, you
23 know, it's just clarifying it because the | aw never really
24 changed. The | aw has always been. |f this referendum passes,
25 that's gonna al ways have been the law. W're just kind or
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1 clarifying that.

2 No. The legal status quo changed with the Battaglia
3 opinion. They didn't appeal it and now through the referendum
4 | they're trying to change that status quo to a new status quo

5| without follow ng the proper process that the Legislature set

6 under Article 14 and other parts --

7 THE COURT: | don't think it's fair to say that M.

8 Kobrin's argunment was that they disagreed with it. | think his
9 argurment was sinply a judgnent of a judgment of a Gircuit Court
10 for Anne Arundel County carries no precedential weight; right?
11 Now, you have argued, and | agree with you on this

12 point, that if a court makes a deci sion and nobody appeals it,

13 then that's the -- that shows us what the status quo is.

14 MR CLARK: Yes.

15 THE COURT: But it still doesn't carry any

16 precedential weight. 1It's not as though the Suprene Court said
17 t hat .

18 MR CLARK: No, but we're not here --

19 THE COURT: |f you had appeal ed that or sonmeone had

20 appeal ed it, and the Suprene Court said, oh, you know what ?

21 | We're not gonna grant cert. Then | think everyone in the room
22 woul d say, yeah, that's a precedent.

23 MR CLARK: | conpletely agree with that, Your Honor
24 That's the way precedent works. Appellate courts create

25 precedent, not --
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1 THE COURT: Not trial courts.

2 MR. CLARK: -- you know, trial courts. But what |

3| would say is that there's still a judicial order that was not

4 appeal ed and that judicial order is binding on the parties. And

5 so, you know, the reason, the whole reason why we're here is

6 because that is a formof legal status quo. It's not a

7 precedential formof status quo. It's a enconpassed within the

8 four corners of the order status quo because they didn't appeal

91 it.

10 What ever the basis is for it being the status quo,

11 it's the status quo and the referendumis an attenpt to change
12 | that status quo. And so to hide behind the fact that, you know,
13 they got some federal judges to disagree with Judge Battaglia
14 doesn't justify their sneaky | anguage of they're just trying to
15 clarify what the lawis. Like, no, they're trying to change

16 full up what the status quo is of the law in Mryl and.

17 Actually, that was the -- no, the -- the next point,
18 so it would be 18, is that we are not trying to amend our count
19 | four; okay? | think that the reason that M. Kobrin is making
20 that argument is because he's trying to put us together, at

21 | east tenporarily and conveniently, in a conceptual box with the
22 Dorchester Plaintiffs.

23 According to him the Dorchester Plaintiffs focused a
24 ot nore on the argunment that the nature of the ballot question
25| was insufficient. It didn't provide enough notice to people.
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1 They didn't have enough information. And so he's trying to say
2 that we pleaded a considerably | arger argument.

3 Somehow, we | ooked over at the Dorchester case and

4 | said, oh, we should expand our argunent. That's a fiction

5 That's not what we did, and I think he's trying to get you to be
6 very myopic, so the general feel of mne, in terms of how you

7 | ook at count four.

8 So I"'mlooking at count four. It begins on paragraphs
9 107 and 108, and 108 -- 107 is just an incorporation backwards.
10 108 gives the requirement that we're trying to enforce there

11 from 7-103B(6), that each question shall contain the foll ow ng
12 information on the ballot. Quote, "A brief statenment explaining
13 | what the practical outconme of each voting choice would be."

14 So we submit that that explanation is |acking here and
15 that that's a serious problem CQur next paragraph, paragraph

16 109, says that part of the problemhere is the non obstante

17 cl ause because it makes what's going on entirely opaque

18 But you would think, to listen to M. Kobrin, that our
19 count four stopped at paragraph 109. W just said we think
20 there's a 7-103B(6) problem and now, you know, | ook at the non
21 obstante clause. That's what the B(6) problemis. No, we go
22 on.
23 In particular, | want to point to you, Your Honor, to
24 par agraphs 113 and especially 114; right? So, you know, we give

25 a long quotation there from Stop Sl ots about what the purpose of
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1 this is. W don't, you know, purport to limt it at all to the
2 non obstante. And then | ook at paragraph 114. 1t says, "by
3 refusing to neet the requirenments set forth in 7-103B," and
4 again, that's not even just B(6), "such as a brief statenent
5| explaining the outcones of each vote, the proposed schene is
6 insufficient for voters.™
7 There's no nmention of the non obstante there. This
8 argunent was not limted to the non obstante. It was a general
9 argurment that voters don't have enough information and didn't
10 get the statement that they're supposed to get fromB(6), and
11 there's other -- there are other problens with their conpliance
12 with 7-103B, as well.
13 So, you know, we're at sone level nystified by the
14 argunment that we're trying to create a -- you know, we
15 sandbagged them by creating a new claim Like, we're not
16 creating a new claimbut, you know, and 1'll make this argunent
17 in the alternative, not our primary argument; this is why
18 yesterday we | odged an alternative version of count four.
19 We didn't |odge it because we were sonehow peeking
20 | over during the exam at the exam book of the Dorchester
21 Plaintiffs. W did it because of the fact that in our case,
22 they raised an argunment that we were not pleading this broad
23 enough.
24 And the other reason why | think they're bringing in
25 t he Dorchester case is because we cane to the right forum Your
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1 Honor, which is here in Anne Arundel, where all the Defendants
2 are present, you know. | won't cast too nany aspersions, but we
3 don't think the right place to sue was in Dorchester County.
4 We think that there's no venue there and so, given
5 that we made that choice, we honest up cane, you know, here to
6 the right court that's historically done these kinds of cases.
7 You know, | asked M. Kobrin in the norning, so | wanted to make
8 sure | put this on the record: "Are you going to appeal the
9 Dorchester case for being in the wong venue?"
10 And he said, "Ch, they haven't decided that yet."
11 So you know, it seenms to ne like they're trying to
12 keep the Dorchester thing in -- alive |long enough so that they
13 can say that, you know, by contrasting us and then, we have not
14 pl eaded our count four correctly, and we just, we think that's
15 wrong. W think it's inproper.
16 And you know, the real thing is that we think that
17 that case, you know, even though they're maki ng many of the sane
18 argunents we are, we think it's in the wong venue and the State
19 probably will win an appeal on that, Your Honor.
20 | nmade the separation of powers argument, so let's
21 call -- let's go nowto single subject. So we look at -- let ne
22 pull up ny copy of HB 2100. Hopefully, I didn't lose it. Here
23 it is. You explored this with -- oops. Apologies for that.
24 | Turn off.
25 If you look at this, right, there are four -- | think
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1 there are five whereas clauses and then there are various
2 sections to this, and we think that these sections present
3 different subject matter. The clearest way to see that -- and
4 | therefore, it violates the single subject rule.
5 I's that the non obstante clause sets aside the
6 entirety of election |aw for purposes of this case, for purposes
7 of this referendum That is a -- it's not just a different
8 second subject. It subjects two through X or two through N
9 because the -- all of the things that are enbraced in the
10 El ection Code include many different topics.
11 So it's like including the non obstante clause is a
12 | wal king adm ssion of the fact that this cannot nmeet the single
13 | subject rule, Your Honor. And then as for the provision that
14 the general -- I"msorry -- that the Maryland Suprene Court
15 woul d have jurisdiction, let me find that.
16 Ckay. So that provision, it doesn't even directly tie
17 to redistricting. It just gives an option to the Genera
18 | Assenbly to create a new formof original jurisdiction and
19 that's a -- its own topic, as well. It's not sonething, you
20 know, that -- they could use this to -- you know, it's --
21 they're trying to say that it relates to the redistricting plan
22 but it's something that's only an option for the Legislature
23 Your Honor.
24 And then the -- we've already gone through so | won't
25 bel abor the point that the federal |law here is its own
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1 conpl i cated body of doctrine and the voters, they're just not
2 given any information about this at all. And this is why the
3| violation of 7-103B(6), to include an explanatory statenment, to
4 include what it is that this referendum woul d acconplish as a
5 practical matter if its adopted. The fact that that's absent is
6 a huge | acuna.
7 W think it's a fatal defect to this and, you know, as
8 I went back and forth in our colloquy this norning about all of
9 the various -- | counted up to eight elenents of things the
10 | voters would need to understand. | can put that argunment to the
11 | side and say, you know, we're not calling for perfection, but
12 there' s not hi ng.
13 There is no 701 -- I'msorry -- 7-103B(6) statenent,
14 so the voters are not given any basic information about what it
15 is they're voting on, even though this is a very conplex, |ike,
16 forested nest, tangled nest of interlocking questions about
17 state law, federal law, clarification, overturning, you know,
18 exi sting election | aw
19 It's sonething that the voters owe -- are owed sone
20 nore explanation, and this is why the Legislature used its
21 powers in both Article 14 and as a matter of due process, and as
22 a matter of preserving the purity of elections, to require that
23 there be an explanatory statenment about what it is that the
24 referendumis doing and what it would acconplish as a practical
25 matter in the real world.
Office (410) 821-4888 2201 Old Court Road, Baltimore, MD 21208 Facsimile (410) 821-4839
CRC Salomon www.cr csalomon.com - info@cr csalomon.com Page: 99

E. 370



Michael Howell, et al. vs. Westley Moore, et al. (C-02-CV-26-001986)

1 And you know, M. Kobrin wi shes that doesn't exist.

2 This is one of the provisions that he wi shes he could turn off,

3 but he -- | think neither the Article 14 theory nor how Stop

4 Sl ots argunment by negative inplication, or his argunment trying

5 to use the limted provision in 7-105 about specinmen ballots,

6 can acconplish that goal.

7 There's nore that | could cover, Your Honor, but |

8 want to make one request in the interest of tinme and because

9 |"ve covered in excess of 20 points, | believe, at this point.
10 That since we carry the burden of proof, | certainly don't mind,
11 | you know, whatever. W're here for the entire day. You asked
12 us for that. W' re happy to be here, you know, for however |ong
13 you want us.

14 So if we want to keep doing, you know, a round of ne
15 and a round of M. Kobrin, and a second round, a third round,

16 we're all good with that. But we would ask that since we carry
17 t he burden of proof that we get a brief last word, even if

18 that's only five m nutes.

19 THE COURT: Oh, | think it's only fair that you should
20 have the |last word before | have the |ast word.

21 MR, CLARK: You will always have the |last word, Your
22 Honor, yes. W recognize that.

23 THE COURT: Anything else for now, sir?

24 MR, CLARK: No. Thank you, sir.

25 THE COURT: M. Kobrin?
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1 MR KOBRIN. Can I --

2 THE COURT: You nanme has been di sparaged a few tines.
3 | think you should be able to defend yourself.

4 MR KOBRIN: | have 21 points in rebuttal

5 THE COURT: Get out. Leave now.

6 MR, KOBRIN. Let's actually answer sonme of Plaintiff's

7 guestions. Wy do we have July 1? The July 1 statute doesn't
8 just apply to the Secretary of State. It applies to all

9 guestions to be placed on the ballot; county attorney, municipa
10 attorney. Wenever sonmething that's going to appear on the

11 ballot is going to -- and it's not a candidate or a bond

12 qgquestion, it appears by question

13 There are different things that can appear on the

14 ball ot. Municipal questions about rmnunicipal charters, charter
15 anendnents, county charters, referred I ocal |aws from county

16 councils, the General Assenbly's referred |aws either under its
17 own power or through Article 16

18 There are lots of different things that can end up on

19 a ballot. July 1 applies to all of them This was not witten

20| -- July 1 was not witten for Article 14. The July 1 --

21 THE COURT: Well, so | have a question about that.
22 MR KOBRIN:  Sure.

23 THE COURT: If it's not witten for Article 14, why

24 does it say that it applies to Article 147

25 MR. KOBRIN: Because it is a delegation of authority.
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1 The Secretary of State provision in 7-103C(1), is a del egation
2 of authority under the Secretary -- to the Secretary of State
3 under Article 14, which is what the Suprene Court both held and
4 | explained in Mxrris v. CGovernor. The challenge there was the --
5| that --
6 THE COURT: And you're gonna tell nme like you told ne
7 earlier that the Legislature can waive that when they wite
8 their own question?
9 MR. KOBRIN: Exactly. That --
10 THE COURT: Then why isn't that in there? 1t doesn't
11 make any -- or why doesn't it say that the Legislature can waive
12 that in there?
13 MR KOBRIN: It's not a waiver. Wen the Legislature,
14 when anyone del egates authority, that doesn't nean they're
15 di vested of that authority. That doesn't nean they can't
16 exercise it anynore. They've just placed sone of it in the
17 Executive Branch, the Secretary of State, to use when directed
18 to do so or according to certain standards.
19 THE COURT: Well, then why doesn't it say when the
20 Secretary is directed to do so, these rules apply? Oherw se,
21 | we can do whatever we want. Article 14, | nean --
22 MR KOBRIN:  Sure.
23 THE COURT: -- why not be honest with the people, the
24 | voters, the stakeholders in the State and let them know that if
25| you've got a 3/5 majority in the Legislature, you could do
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1 literally whatever you want to do, as long as you don't give any
2 authority to anybody. You can take a question and, you know,
3 put it on a ballot on Novenmber 1, | guess, if you want to, for a
4 Novenber 3 el ection
5 MR KOBRIN: Sure.
6 THE COURT: | mean, when are we gonna level with the
7 people in the State and |l et them know that their governnent can
8 do whatever it wants? The governnent really has no limtations
9 onit at all.
10 MR KOBRIN: No, it has limitations. Those
11 l[imtations are inherent in the Constitution. And in fairness
12 to the General Assenbly, that's exactly what the floor debate
13 | eader and the senator explained to the opposition during the
14 floor debate on this bill, that we can't use the Secretary of
15 State del egation process. That has passed because we're past
16 July 1 and, therefore, we are exercising, we the General
17 | Assenbly, are exercising our prerogative to wite the question
18 ourselves. That wasn't hidden. That wasn't kept from anyone.
19| That's in the record, and Your Honor can watch the recording
20 | Those things were announced to the public and to the opposition
21 on the floor, that the General Assenbly was exercising its own
22 authority and not assigning this to the Secretary of State.
23 And it does not need to put in a statute this
24 del egated authority is also reserved because that's inherent in
25 the constitutional authority. The very separation of powers
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1 argurment that Plaintiffs make, the Legislature cannot give away
2 an authority. It can't assign constitutional authority wholly
3| to another branch of governnent.
4 There's del egati on and obviously there's centuries of
5| case | aw on how del egati on works, and the del egation is proper
6 as long as it's guided by standards, but the CGeneral Assenbly
7 does not need to wite, in order to abide by Article 8, this
8 power, Secretary, that we are giving you is also ours to
9 exercise. They don't need to wite that because that's inherent
10 in the separation of powers.
11 THE COURT: | understand that. You understand that,
12 but we do this for a |iving.
13 MR KOBRIN: Sure.
14 THE COURT: Does the average Maryl ander under st and
15 that? And if he doesn't or she doesn't, aren't we skating up
16 against a little due process problem as M. dark suggests?
17 MR. KOBRIN: No, we are not, because the due process
18 notice owed to the voter is to make them aware of what is the
19 amendnent, what is its purpose and effect, and does the | anguage
20 on the ballot reflect that? It does not need to teach the voter
21 how t he anendnent cane to be, who wote the | anguage, what | egal
22 mechani smwas used to process it either through the Legislature
23 or through the Secretary of State.
24 The first two ballot questions on this Novenber's
25 ball ot are other Article 14 ball ot questions. They do not have
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1 inthem this was witten by the Secretary of State, because
2 voters don't need to be educated that -- of that fact under
3| either the Maryland Constitution or its relevant statutes.
4 What the voters need to be aware of for notice
5 pur poses, what is the amendnent and what was its enactnent so |
6 can understand in context what the amendnent does and if that
7 enactnent contains the ballot question, how that ballot question
8 refers or relates to the anendnent.
9 But saying that the voter needs to be aware of exactly
10 | which authority was exercised is not necessary, although the
11 enact nent says we are doing this pursuant. It says pursuant to
12 | Article 14, this is being put in front of the voters, | believe
13 in subsection -- or Section 2 of the Act.
14 And so, Your Honor, we would push back vigorously that
15 the voters need to be educated on who is exercising what power
16 in order to come up with a question. That is exactly for ne,
17 | you and Plaintiffs to argue about in court. For the voters, it
18 is what is the constitutional amendnent being proposed and does
19 | the ballot question that is in front of themsufficiently and
20| with mininumreasonable clarity relate that anendnment to thenf
21| And in this case, it does.
22 And so, Your Honor, the General Assenbly did not need
23 to enact a |aw that said our power to propose anendnents resides
24 in avery small part with the Secretary of State under 7-103
25 and we will tell the people of Maryland when we choose to
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1 exercise it alone. There's nothing in the Constitution or
2 El ection Law Article that would conmpel that kind of |egislative
3 | awraki ng.
4 Wth that being said, July 1 is, like | said before,
5| 7-103C(1) is that delegation to the Secretary of State related
6 to election law. The renainder is election law and Plaintiffs
7 is actually -- Plaintiffs are actually correct about this. |
8 think there was a fundanmental m sunderstandi ng between nysel f
9 and Plaintiffs until the nmonment | heard Counsel argue that
10 | Article 14 doesn't tell you howto run elections, and | agree.
11 Article 14 is not an election provision. It is a
12 proposal of constitutional amendments provision and they
13 interface. Elections and proposal of constitutional anendnents
14 necessarily have to interface, but Article 14 says that when the
15 Ceneral Assenbly proposes a constitutional anendnent, it is
16 subnitted to the voters are the next ensuing general election in
17 the form prescribed by the General Assenbly.
18 There is no election |aw power in the Mryl and
19 | Constitution that allows the General Assenbly to enact a | aw
20 i nconsistent with what | just said. Article 3, Section 49,
21 | which is the election | aw power of time, place and nanner,
22 regul ated by | aw says, "But may not do so inconsistent with this
23 Constitution.”
24 And that's a key point in this case. The Ceneral
25 | Assenbly cannot make election |aws that are inconsistent with
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1 ot her provisions of the Constitution, like election provisions
2 that say it is a crime to -- essentially voter fraud is a crineg,
3| and that there is a provision of the Maryland Constitution

4 | Article 1 that equates the two. So the General Assenbly can't

5 say you can conmmit voter fraud.

6 That's an easy one, but there are other provisions of
7 the Constitution that it can't violate, and Article 14 is one of
8 them Article 16 is one of them These exercise of

9 constitutional authority that are not in and of thensel ves

10 el ection provisions, but necessary interface with el ections

11 because of the function of the provision.

12 THE COURT: So tell me about due process.
13 MR. KOBRIN: Yeah, due process is an interesting one.
14 I was wondering when we would get to Plaintiff's citation to

15 where due process appears in the Maryland Constitution, because
16 this is nore than a bit of trivia. It doesn't. The Maryland

17 Constitution does not contain an article about due process. The
18 Maryl and Decl aration of Rights at Article 24 ensures and

19 provi des due process, absolutely.

20 THE COURT: Don't they kind of wal k down the aisle

21 t oget her ?

22 MR, KOBRIN. They do. But | want to point Your

23 Honor's attention -- this is something that is not in the

24 briefing, so | want to give you the correct citation, so forgive

25 me. It's Murphy in 2022. Mirphy v. Liberty Mitual |nsurance
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1 Conpany, 478 MI. 333, and the part of the case |I'mgonna talk

2 about is 383 to 84.

3 That was the post COVID challenge to the judiciary's

4 | suspension of many of its own rules because of COVID, in which

5 the Plaintiffs argued there is Maryland Decl aration of Rights

6 provision that generally disallows suspension of |laws. You're

7 not allowed to just suspend | aws under the Declaration of

8 Ri ght s.

9 So judiciary, you have no authority to generally

10 | suspend the rules and regulations related to the judiciary, and
11 the judiciary defended itself and said, yes, we do. Under

12 | Article 4, we have rul e-making authority, and we can suspend our
13 | own rules.

14 And the Suprene Court explained in that case, just

15 like with legislative enactnents and interpreting the

16 Constitution, when you have a general provision that generally
17 applies to situations, and a specific provision that applies to
18 the specific situation in front of you, the specific governs.

19 | The general does not add or create any difference. |t does not
20 rule over the specific.

21 And so the general disallowance of suspensions of |aws
22 did not apply to the judiciary's suspension of its rul es because
23 it had a specific provision in the Maryland Constitution that

24 allowed it to. Due process and declaration of -- Declaration 24
25 does not say anything about el ections or proposed constitutiona
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1 amendnent s.
2 Stop Slots inmported principles of due process and
3 described it as having adequate notice. That's as far as we
4 know. That's as far as we understand. That's as far as due
5 process goes. And so when Your Honor asks what is due process
6 inthis situation, | would subnmt one of two things.
7 The notice required under Article 14 that Your Honor
8 just pointed out is witten into Article 14, with the Governor,
9 newspaper publications and the otherw se provided by | aw,
10 and --
11 THE COURT: So you know, it doesn't say due process.
12 It shows us what due process woul d be.
13 MR KOBRIN:. It gives us -- yes, because it says what
14 publicization is and it's an awkward word that it uses, but
15 publicization equals notice. And from Stop Slots, due process
16 equal s notice. So | amequating the two, that publicization
17 under Article 14 is adequate due process under Article 14
18 because both are providing or inform ng what notice is required.
19 But the due process clause in the Declaration of
20 Ri ghts does not operate with i ndependent force to add anything
21 and Stop Slots doesn't say it does. Stop Slots, again, it dealt
22 with two due process issues, ballot |anguage and tim ng, and
23 when we're tal king about timng it says there needs to be
24 adequat e noti ce.
25 And Plaintiff's counsel read to you the opinion. It
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1 revi ewed principles of due process and the statutory schene.
2 They are separate things. The only statutory schene that it
3 related or the only provisions that it reviewed were 7-105, the
4 | specinmen ballots in the first -- in the three weeks before the
5 el ection, which by the way, lines up very, very closely to the
6 four weeks of newspaper publication that Article 14 requires.
7 And that there be a DLS sunmmary and a brief statenent
8 that goes out with that specinmen ballot, and that the
9 | egislative enactnent is made wi dely available, which is the
10 crux of notice, which is there for the crux of due process. But
11 Stop Slots did not say, Article 24 of the Maryland Decl arati on
12 of Rights adds due process requirenents.
13 And every deadline in the El ection Law Article, 7-103,
14 7-105, 9-207, they are all notice points that, if not net, are
15 deprivations of due process. Stop Slots does not cone even
16 close to that. So due process in this case is providing notice
17 to the voters through, under Stop Slots, the specinen ballots,
18 and by providing the |egislative enactnent, the full text as
19 amended, in a formthat is easily accessible to them
20 Easily accessible by statute has neant in print form
21 in the offices of the |ocal boards and the State Board, that has
22 been upgraded to posted online on the State Board' s website. It
23 has been on the Maryl and General Assenbly's website since
24 July 29, and so it is in an easily accessible form
25 Due process has been net. Any further argument is
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1 premature and unripe at this point. There are no other

2 constitutionally inposed due process notice requirenents on

3| Article 14 fromother provisions of the Constitution, and the

4 | Declaration of Rights does not provide one.

5 Wth all that being said, nowlet's talk about the

6 statutes that the Plaintiffs have been highlighting. | just

7 first want to pinpoint our affidavit. |It's Exhibits A and B,

8 the two affidavits fromthe State officials.

9 We were very clear in our notion that when we nmade our
10 Motion for Summary Judgrment, we asked for expedited review

11 because first, 9-207, and we cited to 9-207, which is

12 certification of the ballot questions. That was on behal f of

13 | one of the Defendants, the State Board of Elections, who is

14 conmpelled by law to do that and therefore wants to do that on

15 tinme.

16 That is not a concession that 9-207 is part of a

17 | arger schene that attaches to Article 14, or that there's

18 sonehow sone conflict between the executive and the |egislation
19 | when --

20 THE COURT: O the State put up, hey, | got a job to
21 | do.

22 MR, KOBRIN. Correct. And that the exhibits were part
23 of the next part of that request. There's a sem -colon, very
24 carefully with sem -colons, and it says operationally, the State
25 Board nust begin printing ballots on Septenber 3, when it is
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1 able to do so.
2 And those affidavits were subnmitted not because
3 there's a statutory deadline to nmeet. Because the State Board
4 of Elections, in order to get ballots on time under federal |aw,
5 nmust start printing ballots at a certain point. And so
6 operationally, we were requesting expedited review in order not
7 to fall behind our general -- the State Board' s genera
8 obligations but specifically under federal |aw, which we have no
9 ability, neither us nor the General Assenbly nor the Plaintiffs,
10 have the ability to waive at this point.
11 The statute, | think the statutes that Plaintiffs
12 hi ghli ght, we've been tal king about 7-103 and 7-105 ad nauseum
13 at this point. There is only one that was not truly
14 functionally net in this case. There was the posting of the
15 State -- the State Board's posting of the ballot text, 90 days
16 bef ore the General Election.
17 The -- it appeared on the State Board's website 88
18 days, and this is where we get into arguments about what affect
19 does it have and Plaintiff's burden, because we should all
20 recall Plaintiffs have made a 12-202 claimin this court, which
21 is showing that an action taken in contravention of a |aw
22 applicable to elections is outconme deterninative.
23 And so we need clear and convi nci ng evi dence t hat
24 posting the question on the 88th day instead of the 90th day,
25 giving themcredit to their argunent, was a deprivation of due
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1 process of such magnitude that there is no way for the
2 el ectorate to be apprised properly before el ection day.
3 That is why we included in our affidavit that between
4 | August 5 and August 7, for the 48 hours in which the ballot text
5 did not appear -- I'msorry -- in which the amendnent text did
6 not appear, 100 and | believe 51 people viewed the State Board's
7 bal | ot question website. The footnote we included, we can't
8 determ ne how nmany of those 151 | ooked at the statew de ball ot
9 guestions as opposed to county charter amendnents and et cetera.
10 And so there is a universe in the State right now of a
11 maxi mum of 150, because I'll go under oath if you need nme, one
12 of those 151 was ne, of 150 people who did not see the ballot --
13 the amendrment text on the State Board's website between August 5
14 and August 7.
15 Plaintiffs cannot credibly argue that that is going to
16 be an outconme deterninative deprivation of due process to all of
17 Maryl anders because 150 people may not have seen sonething on a
18 | website on the 90th and 89th day before the el ection, when there
19 has been anpl e opportunity for everyone to otherw se see it
20 | since then.
21 And that is the point we were making both with that
22 nunber and that affidavit, not that there is any other kind of
23 renedy here. Just that eventually, we have to get down to,
24 they're alleging a violation of due process. W do not concede
25 that there is any due process inplication in that 90-day
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1 deadl ine, but even if there were, only 150 people didn't see it

2 on the website.

3 And there is no reason to believe -- at naxi mum

4 | There's no reason to believe that's going to be outcone-

5 determ native for an election where this is a statew de vote on

6 the constitutional -- the proposed constitutional anmendnent.

7 The Court's indulgence. W are not trying to create a

8 time crunch under 9-207. W are not clainmng that 9-207 is

9 enforced to constrain Article 14, as Plaintiffs are arguing.

10 | Again, like Your Honor said, that's soneone trying to do their
11 | job and to do it on tine but is not -- we don't rely on 9-207 in
12 any of our briefing to say that it is otherw se of

13 constitutional force.

14 Beyond that, the Court's indul gence for one nore

15 nmonment. Article 3, 829, and then I'Il end with that. Article
16 3, 829 is part of the Legislature's article. It's Article 3.

17 It's when a law is passed, the legislative text or the

18 legislative title has to neet certain requirenents.

19 We are not saying that it applies directly here. Wat
20 is going on there is that up until a few decades ago there was
21 the option, instead of having the Secretary of State wite

22 anything, just to have the Secretary of State put the

23 legislative title of the bill on the ballot, and there is case
24 law i nterpreti ng when that happens.

25 Now, the two cases, MDonough and Serat, both nention
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1| Article 3, 829 as a potential guideline for when the Genera
2| Assenbly puts the legislative title as the ballot question, the
3 quasi -i ssue is that neither McDonough or Serat dealt with the
4 | General Assenbly. They were both charter amendnents.
5 And like | said before, there is other case | aw
6 pointing out that Article 3, 829, can't apply to Article 14
7 because they operate -- Article 14 is a bill of the Legislature
8 that the Governor doesn't sign. Article 3, 829, only cones into
9 force once the Governor approves of by his signature or her
10 signature, a bill and nakes it a | egal enactnmnent.
11 But it is and has been used in Serat versus Prince
12 George's County and McDonough as kind of a guiding principle for
13| what's sufficient for ballot |anguage clarity when the
14 legislative title is used. And wi thout spoiling too nuch, the
15 Ceneral Assenbly hued extrenely closely to the legislative title
16 in this case.
17 If you ook at the Legislative Title 4, Chapter 881
18 it is nearly identical to the ballot question |anguage that the
19 General Assenmbly wote in its enactnent, and so it is
20 illustrative of what is necessary to be sufficient ball ot
21 clarity or question clarity. W're not saying that it otherw se
22 appl i es.
23 The final point I want to nake to kind of address
24 Plaintiff's gl obal point, we're not picking and choosi ng and
25| we're not being myopic. | think what is a fair summation of our
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1 argurment is that the General Assenbly engaged a constitutional
2 process in this case.
3 It is therefore governed by the Maryland Constitution
4 and provisions applicable to that process, and that includes
5| Article 14. That includes Article 1, 81. That includes,
6 frankly, Article 16 because it highlights how these things are
7 supposed to work and the absurd results that may produce if
8 Plaintiffs are correct.
9 We are not picking and choosi ng because what we are
10 tal ki ng about is what governs the General Assenbly specifically
11 | when they propose a constitutional anmendnent, and the answer
12 cannot be the election laws they are pernitted to nake when they
13 are not allowed to nake el ection |aws inconsistent with their
14 constitutional powers.
15 And so | think really what clarifies for ne is that
16 this is an Article 14 case. It is not an election |aw case.
17 Qoviously, it interfaces with election |law, but the El ection Law
18 | Article nust respect the Article 14, both authority and the
19 | exercise of that authority.
20 And that is why we are asking this Court to interpret
21 | the Election Law Article not in conflict, because if Your Honor
22 says the Election Law Article is in conflict with the -- with
23 Article 14, you have to strike down those provisions of the
24 El ection Law Article. W're asking Your Honor to interpret them
25 and say there is no conflict because --
Office (410) 821-4888 2201 Old Court Road, Baltimore, MD 21208 Facsimile (410) 821-4839
CRC Salomon www.cr csalomon.com - info@cr csalomon.com Page: 116

E. 387



Michael Howell, et al. vs. Westley Moore, et al. (C-02-CV-26-001986)

1 THE COURT: The whol e purpose of the anendnment is to
2 avoi d an election |l aw case; right?
3 MR, KOBRIN: Yes.
4 THE COURT: VWhich is why we're having an Article 14
5 case right now.
6 MR KOBRIN. Yes. And that is why we're asking Your
7 Honor to interpret the election | aw provisions as not in force.
8 They didn't need suspension because they weren't in force. The
9 General Assenbly was making that clear on the floor when it
10 expl ained in debate, or when the Legislature was explained in
11 | debate.
12 We are bypassing the Secretary of State, yes, but we
13 are doing so by exercising our own prerogative, not suspending
14 | aws that are applicable to us.
15 THE COURT: Anything else, sir?
16 MR KOBRIN: No, Your Honor. 1'Ill submt.
17 THE COURT: M. dark, would you --
18 MR CLARK: Thank you, Your Honor.
19 THE COURT: Would you like to be heard right now, or
20 | should we take a brief recess?
21 MR CLARK: Up to you, Your Honor.
22 THE COURT: Let's take a brief recess so everybody can
23 get some new water and get rid of sonme old water.
24 MR CLARK: Ckay.
25 THE COURT: We'Ill cone back in five or so mnutes.
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1 THE CLERK: Al rise.
2 (At 2:47 p.m, recess in proceedings.)
3 (At 2:54 p.m, proceedi ngs resuned.)
4 THE CLERK: Pl ease be seated. M chael Howell, et al.,
5 Plaintiffs, vs. Westley More, et al., Defendants. C-02-CV26-
6 1986. Counsel, please identify yourself for the record.
7 MR CLARK: For the Plaintiffs, Your Honor, Jeff
8 dark, GL-A-RK
9 MR YATES: For the Plaintiffs, Marshall Yates,
10 Y-A-T-E-S.
11 MR. DEWEY: Plaintiffs, Samuel Dewey, D-E-WE-Y.
12 MR. BROSNAN: For the Plaintiffs, Kyle Brosnan,
13 B-R-OS-N-A-N
14 MR, LI CATA: For the Plaintiffs, Anthony Licata,
15 L-1-CA-T-A
16 THE COURT: Did they tell you had to sit in the corner
17 over there?
18 MR LI CATA: Actually, yes, Your Honor.
19 THE COURT: Did you do sonething bad today?
20 MR LI CATA: Yeah. On a tine out.
21 MR KOBRIN: And for the Defendants, Daniel Kobrin,
22 K-O-B-R-I-N
23 THE COURT: Al right. M. dark.
24 MR, CLARK: Thank you, Your Honor. Maybe we were
25 trying to hide M. Licata because he's |ike our secret weapon.
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1 THE COURT: On.
2 MR. CLARK: He is apprised of nmany erudite |egal
3 | doctrines.
4 THE COURT: Secret's out now.
5 MR. CLARK: On the record even. So people can point
6 to the transcript. Al right. | think I've come down to 15
7 points; |I'm maki ng progress for Your Honor.
8 Let ne start with this. Look, the Legislature knows,
9 and this goes to the confusion point you were raising as well.
10 The Legi sl ature knows how to turn off the provisions of the
11 general election |aw as applied to constitutional referenda
12 being held under Article 14 when it wants to.
13 The evidence for that is the very provision that M.
14 Kobrin relied on so heavily in his opening brief which is
15 el ection law -- and again, it's captioned election |aw so |
16 don't think there's this rigid distinction between election |aw
17 and referenda because the concept of a referenda is cited in
18 this very provision.
19 It's Election Law 7-105(b)3. GCkay. And it says that
20 the Legislature can choose to wite the question itself. Ckay.
21 | And when it does that, right, it has to have sone inpact. W
22 certainly don't agree with M. Kobrin that it has the effect of
23 turning off 7-103, we don't think it turns off due process. W
24 don't think it lets the Legislature use Article 14 to do
25 anything it wants.
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1 But we do think that it shows that the Legislature is
2 consci ous of when they want to do something different with
3 referenda. And they did not turn off the other genera
4 | provisions of the election law. The provisions that set the
5 July 1st deadline and then the foll owon coment deadlines.
6 Those were not turned off. |If the Legislature had wanted to use
7 its Article 14 and other powers both due process and the purity
8 of the elections provision they would have said so. And they
9 didn't. And that actually I'd submit to Your Honor provides the
10 real answer to your question about the voters w th confusion.
11 The Legi sl ature has said when they want to do
12 | something in particular with referenda. It's just that the
13 Def endants don't |ike the answer because it neans that they blew
14 the July 1st deadline and that should be nade manifest in a
15 decl aratory judgnent and in an injunction against them
16 My next point since | raised the corments. | realized
17 that there's one point fromM. Kobrin's not last tine up at the
18 podi um but the time before that where he tried to argue that the
19 conment provisions that | pointed the Court to in seven --
20 public conment provisions that | pointed the Court to in 7-103
21 and that is 7-103 -- | ooks like around (c¢) -- around (c)(5) and
22 both romans (i), little roman at (i), little roman at (ii).
23 That that woul dn't serve any purpose in a situation where the
24 Legislature had witten the ballot question itself.
25 And we would reject that. No, what woul d happen --
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1 first of all, there's just a mandatory requirenent that it be
2 put out for public conment. What does that serve? Again, it
3 hel ps to supply through a statutory neans a guarantee of due
4 pr ocess.
5 And so it should be obeyed. There's no reason
6 especi ally when we know the Legi sl ature knows how to turn off
7 things related to referenda, it didn't turn off these provisions
8 about conments. And even if comments cone in, what woul d they
9 do? They wouldn't allow the Executive Branch, the State
10 El ection Board or the Secretary of State to rewite the question
11 that the Legislature had witten, that would be a violation of
12 t he separation of powers.
13 But what it would -- what it could do is it could
14 informthe 7-103(b) el enents of providing information to the
15 voter. In other words, voters say, oh, | learned through this
16 process, or |'ve been reading that this referendum nay do
17 something, I'mnot sure of it, you should clarify it. That
18 could lead to a fuller 7-103(b)(6) process.
19 So you can't say that the notice and comment
20 provi sions of 7-103 are enptied of all neani ng whenever the
21 Legi slature decides to wite the question itself. It can stil
22 serve a useful purpose, Your Honor. That's my -- that was ny
23 second point.
24 The third point is that, as you pointed out, there are
25 serious due process issues here. And | have not heard a
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1 response by M. Kobrin to the fact that | quoted Stop Slots for

2 the fact that the highest court of this State took what's

3 occurring, you know, in ternms of statutory provisions as

4 | something that can informdue process.

5 As | pointed out -- and | haven't heard a response to

6 this, you can provide due process on a prophyl actic basis.

7 And this contrasts with, you know, M. Kobrin

8 essentially saying that the four-weeks' newspaper notice in

9| Article 14, he construes that not just as a floor but as a

10 ceiling. And we submit to you, Your Honor, there's no reason to
11 | construe it as ceiling.

12 It is entirely possible for the Legislature to use its
13 powers under Article 14, under the due process clause and to

14 guarantee the purity of elections for it to provide an extra

15 nmeasure of notice. And that just ensures that the voters have
16 nore protections. Wat could possibly be wong by that -- wong
17 fromthat?

18 There is no indication in Article 14 that it is sone
19 magi cal incantation of, as | was saying, expressio unius, that
20 it just occupies the field. And M. Kobrin doesn't even believe
21 it occupies the field, right?

22 He was telling you, well, you know, we tal ked about

23 El ection Law 9-207 in our declaration. Well, if his maximali st
24 theory of Article 14, that it provides all the rules, you don't
25 need to | ook anywhere el se were true then why woul d you need
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1 El ection Law 9-207, it would just be totally superseded. And

2 that's why | say that he's picking and choosi ng.

3 The things that he wants to enphasi ze and the things

4| that the AGs office wants to enphasize, they enphasize. But if

5| we point to something that's a bitter pill for themnanely the

6 deadlines in 7-103, oh mmgically those have all been turned off

7 sub silentio by 7-105 even though 7-105 is only about specinen

8 ballots or it's turned off by the nmaxinalist constitutiona

9 theory. And that is not correct.

10 Next point is on this topic of -- and I'lIl nerge it

11 together then with the point of are we tal ki ng about a

12 ref erendum case or are we tal king about an el ection |aw case?

13| And | think there's a little bit of semantics going on there

14 I think this is a case that's about both. Because in
15 order to have the machinery, the nechanismto put the ball ot

16 guestion in front of the voters, unless you were going to have a
17 m ni-election code rebuilt or, you know, built over and over

18 again every tine there was a referendum question under Article
19 14, instead the Legislature has decided to proceed efficiently.
20 They have an off-the-shel f nechani smthey' ve created
21| for conplying with the election laws that exist in the election
22 code. So they sinply wite cross references in -- again, they
23 know how to do this when they want to -- through the referendum
24 process. And so, you know, that idea causes M. Kobrin to admt
25 thi s inmportant concession.
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1 There's an interface between the Article 14 referendum

2 process and the election |l aws. Yeah, you know, at sone |evel |

3| say, you know -- not to be too colloquial, Your Honor, but
4 | hopefully you'll forgive me like kind of No, duh -- it has to.
5 In order to have the system work properly, you have to have sone

6 set of adm nistrable rules and those rul es have been set by the
7 Legislature in the el ection code.

8 And that also nmeans that sort of, you know, M.

9 Kobrin's attenpt to say like oh, they're mischaracterizing this
10 case, this is not an election |l aw case, this is just a

11 referendum case. It's just another way of stating their Article
12 14 maxinmalist position or their Article 14 myopic position

13 It's not correct.

14 It ignores other parts of the Maryland Constitution

15 that all have to be harnoni zed together and it ignores the fact
16 that there are two textual commtnents -- and | didn't hear any
17 response to this fromM. Kobrin either -- to the CGenera

18 | Assenbly in Article 14 itself.

19 | want to return to a point | made fromthis norning
20 because | think | have not heard a response to it again and it's
21 | very inportant.

22 VWhich is that the Dutton case provides that in a

23 pre-election challenge that the directives of the Legislature in
24 the general law, that they are mandatory. And | don't think

25 that Article 14 is specific enough to overcomne that concl usion
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1 by the State's highest court. | think that's binding. And
2 also think that it's contrary again to interpreting the entire
3 Constitution of the State on a structural basis.
4 | want to go in alittle bit deeper and | want to use
5 the Warfield case for this purpose. To Your Honor's point about
6 the fact that the voters are not being well inforned here.
7 So this is Warfield versus Vandi ver and | am | ooki ng
8 at the mpjority portion of the opinion on Page 544. And just to
9 be clear the dissent does not begin until several pages after
10 that. So I'mclearly not reading fromthe dissent.
11 Let me get up close and personal with this given ny
12 eyes at this point. So the Court says on 544:
13 "Hence of necessity the phrase nust nean precisely
14 that which is inplied and included in the equally
15 conpr ehensi ve provi sions of the general |aw unless it be
16 assunmed either that the General Assenbly purposely intended
17 to mislead and confuse the voters by inserting a clause in
18 conflict with the then existing general |aw or that the
19 General Assenbly obviously designed to repeal the then
20 exi sting general lawin this particular, and to substitute
21 a different provision in its stead.
22 "No middle or internediate attitude exists --"
23 And then the Court goes on a few sentences later to
24 say that in the view of the magjority there was obviously no
25 intent to repeal the general |aw here.
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1 So that's what -- it's clear that the general |aw can
2 provi de | egal provisions that are applicable to referenda. W
3 think that's a power explicitly granted in the two textual
4 | provisions | pointed you to in Article 14 and we think it's also
5 a power conferred by the tinme, place and nanner power the
6 Legi slature has, its due process power, its purity of elections
7 power. And this has been established for a very long tine.
8 This is a 1905 case fromthe then entitled highest court of
9 Mar yl and.
10 Now t he dissent is also inportant. Because the
11 dissent in Warfield, it didn't agree with the mgjority that
12 | there was not an attenpt to overturn the existing |aw
13 Instead it took the position that the existing | aw was
14 bei ng overturned and then it rejected that a referendum could
15 acconplish that. It thought that you would need to have, you
16 know, a true repeal or |aw that passed all of the procedures the
17 Constitution would require in Maryland for such a law. And
18 since it hadn't, that that, you know, that was inproper. Ckay.
19 | would subnit to you here, Your Honor, that we are in
20 the territory of the dissent because -- and there's a |ot that
21 the two opinions agree with each other about -- but we're in the
22 territory of the dissent because we have the non obstante
23 cl ause.
24 They knew they had a problem Their own | egislative
25 services told themthey had a problemand that's why they put a
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1 non obstante clause in. They specifically said we're going to

2 overturn the general |aw for the purposes of this particular

3 referendumin getting it before the people.

4 And that's what the dissent holds is invalid and

5 that's what we submt to you is also invalid.

6 W think that while the ngjority was able essentially
7 to say that question wasn't really presented on their facts back
8 in 1905, they are presented on these facts in 2026 because of

9 t he non obstante cl ause, because of the concession that they had
10 bl own the July 1st deadline on the floor froma senator and from
11 a del egate and because of the legislative history about the

12 | egi sl ative services departnent saying as nuch.

13 So that -- and then the dissent, if you |look at the

14 dissent it tal ks about this whole confusion issue. You're

15 saying if you have a situation where you're using a referendum
16 to overturn the general |aw, you're creating two different

17 processes that can easily confuse people.

18 You have a bespoke process that's kind of operating

19 supposedl y unnoored under Article -- you know, current Article
20 14 and you have the general |aw process. And, you know, the

21 | dissent thought that that's an inconpatible situation. You

22 should read the laws to avoid a situation |ike that.

23 That is the position we're taking here as well

24 That's why the non obstante cl ause cannot be used to

25 override the preexisting law. Instead as Dutton says, if you're
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1 in a pre-election area and a challenge is brought and there is a

2 provi sion of the Legislature that says X shall be done in

3 mandatory terns then it is nandatory and it rnust be given

4 mandat ory effect, Your Honor

5 The next point is at sone |evel -- you know, |'m going

6 to read it again just because | want to make sure of this, that

7 -- well, actually, oh no, here it is. No, | didn't bring it

8 with me. But in any event, I'll just remind you of it here.

9 Stop Slots says that the statutory schenme inforns due
10 process. And again there's nothing, there's nothing wong about
11 that, there's nothing remarkabl e about that.

12 "Il also point you to the fact that the -- there are

13 two provisions in the Maryland Constitution in the general -- in
14 the Declaration of Rights, Articles 19 and Article 24. And

15 those articles use the phrase "the law of the land.”" And this

16 al so neans that this debate at sone | evel about exactly what is

17 a requirement of due process, what is a requirenent of statutory
18 law only, what is a requirement of due process informed by a

19 statutory provision or inmproved by a statutory provision. At

20 | sone level it's semantic.

21 Because the provisions currently in 7-103 and the

22 deadlines it's set in 7-105, they are currently the law of the

23 | and of Maryland. And the people of Maryland, the citizens of

24 Maryl and and the Plaintiffs are entitled to the protection of

25 that unless and until it changes. And it is not validly
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1 changed. And the non obstante clause was a particularly clunsy

2 attenpt to try to change it.

3 And | actually -- | don't believe |I've heard M.
4 | Kobrin even try to defend the non obstante clause. |It's like he
5| just wants to pretend that the actual rationale was either the

6 Article 14 maxi malist position occupies the whole field, don't

7 need to | ook at anything el se or his argunment that 7-105 turns

8 off all the other provisions including 7-103 when the

9 Legi sl ature happens to wite the referendum question. And

10 that's al so not true.

11 THE COURT: You woul d agree though -- | think |I agree
12 -- that if the Legislature itself authors the anendnment, it does
13 not need to have the Secretary of State certify a substantially
14 simlar question by July 1st. Right? Because they have al ready
15 said what the question will be. They're not delegating the

16 aut horship of the question to anyone else, they're voting on it

17 in some sort of three-fifths way.

18 MR CLARK: No, Your Honor, | would not agree with

19 that respectfully. So I'mlooking at 7-103 (c)(1). It says,

20 "On or before July 1st inmmedi ately preceding a general election
21 the Secretary of State shall prepare and certify to the State

22 Board the information under subsection (b) of this section.”

23 The subsection (b) information is very inportant. It

24 provides very inportant information to the voters so that they

25 can be informed for voting day.
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1 We spent a lot of time tal king about (b)(6) because it
2 requires you to, quote, do a brief statement expl aining, quote,
3 | what the practical outcone of each voting choice would be.
4 There is no expl anati on whatsoever as to this
5 ref erendum of what the practical outcome of this would be. It's
6 all snoke and mirrors, it's clarifying, you have to understand
7 what the preexisting state law is, you have to understand what
8 Judge Battaglia's decision is in Szeliga. There's no
9 expl anation given to the voter about that.
10 And so the (c)(1) provision with the July date does
11 | serve a very useful function. It's not a function that's turned
12 | off by the fact that the Legislature chose to wite the
13 | question. It just neans that any provisions that could cause
14 potentially the -- a delegation to the Secretary of State or any
15 other state actors to try to rewite the question, it doesn't
16 have that power. That would violate the separation of powers.
17 But that provision of requiring the July 1st deadline
18 to be hit, that was not turned off by the Legislature. Whereas
19 if you do it by contrast and you | ook at 7-105(b)(3) that was
20 turned off. It tells you specifically now be attentive to the
21 fact that the Legislature has issued this particular referendum
22 And the other point | would say about it is that this
23 al so has a reference to referenda (c)(1). Look at the end of
24 (c)(1), the clause there. This applies essentially for al
25 statew de ballot questions and it's the conjunctive and al
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1 guestions relating to the enactnent of the General Assenbly
2| whichis -- well that's the one about petition to referendum
3 So I'msorry. | want to correct that and say it shows that the
4 | Legislature knows howto refer to referenda when it wants to.
5 But our key point for this purpose is that it says all
6 statewi de ballot questions. And this is a statew de ball ot
7 guestion and for that reason it is governed by July 1st and it's
8 irrel evant whether the Legislature wote the question or not for
9 pur poses of conmplying with the July 1st deadline and conplying
10 | with all of the six requirements of 7-103(b)(1) through (6).
11 Let's see. So M. Kobrin tries to argue that, you
12 know, all they had to do was to give 90-days' notice and he
13 admts a foot fault of well, they did 88 days, isn't that, you
14 know, kind of close enough for horseshoes and hand grenades?
15 And, you know, ny argunent there would be again Dutton
16 tells you that if atine period is set by the Legislature, if
17 there's a mandatory rule then it nust be obeyed. 1t's not
18 sonet hing where there's an indication that there's discretion in
19 how t hat shoul d be enforced. That's the approach that the
20 courts take if a challenge is brought post-referendum
21 In that kind of challenge you could nake the argunent
22 about horseshoes and hand grenades all the tinme and say, you
23 know, c'non, the people voted for this or they didn't vote for
24 this and, you know, 88 over 90, you know, whatever that
25 percentage is 95 percent or whatever, that's good enough. But
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1 that doesn't work when you're in a pre-election context.

2 M. Kobrin referred to the -- obliquely to the UGCCAVA
3 requirenment. There is a -- well, we think this supports us,

4 right. There is a requirenent to get the ballot question

5 solidified by, you know, sonething in advance of 45 days so that
6 you can send it out and conply w th UOCAVA to, you know, our

7 armed services nmenbers, for instance, that are currently abroad.
8 And so yeah, | nean there's an independent requirenent
9 there but we don't see that as ending any of our argunents.

10 It still doesn't explain why there's a declaration

11 | from Wagner that tells you that deadlines that M. Kobrin has
12 taken the nmaximalist position, the Legislature is free to turn
13| off using its Article 14 powers at will sonmehow vi ews ot her

14 deadl i nes as ones that absolutely must be conplied with because
15 they exist in statutory |aw

16 So here's the last thing | want to do, Your Honor

17 Just to make sure that | cover all of the points we nade in our
18 reply brief about the Article 14 issue because that's beconme so
19 important in the course of this argunent.
20 The first argument we nake on Page 11 of that reply
21 brief is that, you know, the argunent proves too much that M.
22 Kobrin is making. It would allow the entirety of election | aw
23 to be turned off. And that just can't be the law. And I'd
24 point out to you it especially cannot be the | aw when you're

25 tal king about a situation where the Legislature itself has
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1 decided that it will apply election |l aw provisions and tinmnelines
2 and ot her procedural requirements and ot her kinds of
3 requirements to constitutional referenda; and other tines it
4 | just, you know, it specifically says we're not going to apply
5| those.
6 And, you know, there's the fanobus canon -- Federa
7 Court, I"'msure there's a Maryland anal og but | don't know what
8 it is off the top of ny head so I'll refer to the Federa
9 version of it. The Russello case, the Russello canon. That
10 when, you know, Congress speaks by using disparate inclusion and
11 exclusion, that that is purposeful
12 And the sanme thing here. The Legislature deci ded when
13| witing the question would be relevant and when it would not be
14 rel evant, when it was relevant to apply sonething to referenda
15 and when it was not.
16 The second argurment we nmake at the top of Page 12 is
17 t he response on the entrenchnent. And | didn't hear any
18 particul ar response from M. Kobrin on the entrenchnent.
19 We are not trying to claimthat 7-103 and 7-105 are
20 built, hardwired into the Constitution now, they can be changed.
21 | W just argue that the non obstante clause cannot change them
22 now and that if -- and they couldn't have changed it in the
23 course of this session because of the Constitutional restriction
24 until the next June waiting period. And that it was not
25 denom nated as emergency legislation and it couldn't have fit
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1 into the emergency | egislation box because it's not a public

2 health and safety neasure to do anything about redistricting

3 And so entrenchnent is about the Legislature

4| dimnishing inits power and we don't think any of the

5 Legislature dimnished its power in any way. If it wants to in
6 the future repeal 7-103, repeal 7-105 as long as it's providing,
7 then you woul d go back to the constitutional -- you would have
8 to test what the constitutional minima is for due process but

9 they could do that if they wanted to. They just have to junp
10 through the right hoops. They did not junp through the right

11 hoops in August of this year, Your Honor.

12 The third argument is our references to Warfield v.

13 | Vandiver which | pointed out sone of themto you. And we tied
14 to that my point about the two textual references in Article 14;
15 the ones to the manner provided by |aw and the prescribing the
16 form by which the proposed anendnent is put forward.

17 So these textual points, provisions, in Article 14 are
18 totally contrary to the idea that Article 14 has no tie in to

19 general election |law that the Legislature mght use its powers

20 to get.
21 And we al so quoted fromthe Maryland Suprene Court in
22 -- well, Mryland Court of Appeals then in 1971 but the highest

23 court. CQuote:

24 "Fromtinme to tinme since 1896 at | east, the

25 Legi sl ature has by general |egislation prescribed to some
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1 extent the formin which a proposed constitutiona
2 amendnent is thereafter to be subnmitted to the voters.
3 This court seem ngly has regarded such a procedure as
4 acceptable and valid."
5 And then fromWarfield. This is on Page 100 of
6 Warfield in the Maryl and Reporter.
7 "Had Section 2 been wholly adnmitted or if it were now
8 stricken out, the code would supply all the details and
9 machi nery needed to place the amendnment on the offici al
10 ball ot at the next general election.”
11 It's clear, Your Honor, that that is referring to
12 general election |aw that was not passed as part of a referendum
13 process. So it again negates the State's theory.
14 And then our fourth argument was to point, again, to
15 Article 3 849, which is what confers the power on the
16 Legislature to regulate the time, place, and manner of
17 el ections. And again, we think referenda are -- they have sone
18 uni que aspects, but they're a formof election, Your Honor
19 There's no getting away fromthat. And clearly the Legislature
20 can use its tine, manner and place regul ations to regulate that.
21 Qur fifth point on Page 13 was to reject the idea, the
22 absol uti st construction of Article 14 that M. Kobrin has put
23 forward. And we expl ai ned one of the rationales for that was
24 that it could create serious voter confusion. And we cite --
25 let me start with Munroe v. Wells, saying that the order of the
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1 House of Del egates sitting in election contest could not be
2 i mpl emented as there was no statutory schene in effect under
3| which to hold the election
4 So you have to always have a set of machinery to
5| governit. And in the shadow and then the ensuing years after
6 Munroe that's what the Legislature has built in the election
7 code
8 The seventh point was to rely on Warfield and to cite
9 some of the same provisions | pointed you to in ternms of the
10 confusion created for the voters. |If you have an Article 14
11 bespoke process operating al ongside a general process that that
12 | creates too nmuch confusion for the voter and that's why the
13 di ssent rejected it. And the reason why that's relevant -- you
14 can't just dismss it because it's a dissent -- is that they
15 were the only ones who addressed the question of what happens if
16 an Article 14 headi ng (phonetic) of authority is used to
17 di spl ace the general provisions of the election |law. The
18 majority just thought that question wasn't presented so they
19 didn't need to reach it.
20 But | would, you know, submit to you that it does need
21 to be reached here for the reasons |'ve explained and for that
22 reason the dissent we think is what should be followed.
23 And then the | ast point from Pages 15 over to 16 of
24 our reply was to point out the contradiction in the Wagner
25 affidavit. Again that it is, you know, elevating some things
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1 that the State thinks nust be conplied with but then Counse

2 appears in court and says everything can be ignored under the
3 maxi mal authority of Article 14.

4 So does the Court have any questions? Oherwise |'m

5 happy to rest.

6 THE COURT: | don't think I have any questions.
7 MR, CLARK: Thank you, Your Honor
8 THE COURT: M. Kobrin, do you want take one nore shot

9 or are we done on your side as well?

10 MR KOBRIN: W' re done on ny side.

11 THE COURT: Ckay. Do you have any cl osing remarks

12 | you'd like to make, sir? O did you just do that?

13 MR CLARK: | think I just did that, Your Honor

14 THE COURT: kay. Well, Counsel, you've given ne a
15 lot to think about. And | hoped early today that | would be

16 able to rule fromthe Bench and put sonmething in witing a

17 l[ittle bit later. | don't feel that I'mquite prepared to rule
18 fromthe Bench so | will tell you that it will be my goal to

19 have a witten decision issued and filed by this tine tonorrow
20 | think that would give us enough tine given the trip down the
21 street that might need to take place. Does that sound right to
22 you, Counsel ?

23 MR KOBRIN. | would always counsel the sooner the

24 better. And | would ask for Your Honor's courtesy if that when

25| you issue that, that it be emailed to Counsel as a courtesy
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1 copy.
2 THE COURT: | think we can handl e that.
3 MR KOBRIN: Ckay.
4 THE COURT: | woul dn't expect anything |engthy.
5 MR KOBRIN: Ckay.
6 THE COURT: |'mleaving the lengthy to you guys. And
7 you nore than took care of it. There are a couple of things
8 that trouble ne about this case. |In particular when all of this
9 | aw- maki ng authority or at |east statutory | aw making authority,
10 rests in one branch of the government and that branch of the
11 | government wants to do sonething that its own laws that it's
12 enacted don't allow or don't nake easy to do, it can just say
13| well, you know, we won't follow those | aws.
14 And that doesn't seemright to nme because | know t hat
15 the Legislature, that branch of government that has that
16 authority, also has the ability to repeal |aws, amend | aws,
17 carve out exceptions in laws -- | guess that woul d be an
18 amendment. And it bothers me that the argunent that's put forth
19 is well, you know, if the statute is inconvenient, we'll just
20 fall back on the general law, the Constitution
21 I think the way we were taught at the begi nning of our
22 careers was that the statutes are presunmed to be and shoul d be
23 and must be constitutional. That means that they explain the
24 Constitution or they follow the Constitution and that they're
25 they don't limt or add to the Constitution but they hel p enact
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1 t he general principles of the Constitution.

2 By the way, these are the same people who want to set
3 the | aw aside who are constantly telling us how we're a nation

4 | of laws, not of men. W need to followthe law. W all need to
5 be, you know -- have this fidelity to the law. And then when

6 they want something they can't get in the ordinary way, they

7 want to toss the law out. Doesn't make a | ot of sense to ne.

8 | think I'Il leave ny remarks at that because | don't

9| want to do anything to cause anyone el se to have trouble.

10 MR KOBRIN:  Your Honor, may | make a request?
11 THE COURT: Sure.
12 MR KOBRIN:. If Your Honor is inclined and is ruling

13 | tonorrow to rule and issue injunctive relief renoving the ball ot
14 guestion fromthe general election ballot, would you consider
15 staying the operation of that judgnment pending any appeal ?

16 THE COURT: | think | would have to froma practica
17 st andpoi nt .

18 MR KOBRIN: Thank you, Your Honor

19 THE COURT: Because | know that the decision will be
20 made at 361 (Indiscernible) Boul evard.

21 MR KOBRIN: And so if Your Honor is inclined to do
22 that tonorrow in your order, just making clear that the

23 injunctive effect of any of the Court's order is stayed pending

24 any appeal

25 THE COURT: Al right. Got it, got it. Yep. | would
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1 | would agree to do that. Any special request from your side,
2 sir?
3 MR CLARK:  Your Honor, | understand that. [|'m not
4 going to keep everyone here |longer debating that. But if |
5 coul d, you know, reserve our rights at the at the Suprene Court
6 to argue potentially if there were a stay granted, that it
7 shoul dn't have been granted. Just to preserve our options.
8 THE COURT: Wit a minute, say that one nore tinme a
9 bit | ouder.
10 MR CLARK: What | -- okay. So I'll cone up to the
11 podiumjust to be sure. So what | said is |'mnot going to
12 resi st where, you know, you're saying that you mght grant a
13 | stay. And what | would like to do though is nake sure that |
14 can preserve ny ability to argue at the Maryl and Suprene Court
15 that a stay should not have been granted. So |I'mnot going to
16 argue it now, | just -- | just want to make sure that |'m not
17 surrendering it.
18 THE COURT: No, no. | think if I grant injunctive
19 relief tonorrow and stay that, you would have all of your
20 options available to you as would the Suprene Court when it
21 deci des whether I'mright or wong or -- of course, |'mright.
22 I haven't even nade that decision yet. So | will be right
23 tonorrow. Yeah, | --
24 MR, CLARK: Yeah. | just --
25 THE COURT: | think it preserves everything' s options.
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1 MR CLARK: Yes. Yes.

2 THE COURT: \Which is the point.

3 MR CLARK: That was the point. Yes.

4 THE COURT: Ckay.

5 MR, CLARK: Thank you

6 THE COURT: Al right. M. Kobrin, M. dark,

7 gentl emen who never got the spotlight on this side, it was nice
8 to spend the day with you. You were all very courteous to ne

9 and very collegial with each other and civil. And it's nice to
10 have the nental exercise. I1'mstill kind of nad at you for ne
11 making me read all this stuff while | was on vacation | ast week
12 but, you know, | asked for the job.

13 So |l will file something tomorrow. | will nmake sure
14 that the courtesy copy gets emailed to you. And | hope if

15 busi ness brings you this way again that you will stop in at

16 Courtroom 3-E. Al right.

17 UNI DENTI FI ED SPEAKERS: Thank you, Your Honor.

18 THE COURT: Thank you, all. Have a wonderful day.

19 Everyone is excused.

20 (At 3:31 p.m, proceedi ngs concl uded.)

21
22
23
24

25
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1 CERTI FI CATE OF TRANSCRI BER
2 | hereby certify that the proceedings in the matter of
3 M chael Howell, et al., vs. Westley More, et al., Case No.
4 | G 02-CV-26-0001986, heard in the Grcuit Court for Anne Arundel
5 County, Maryland, on August 25, 2026, were recorded by neans of
6 digital audio.
7 | further certify that, to the best of my know edge and
8 belief, page nunmbers 1 through 141 constitute a conplete and
9 accurate transcript of the proceedings as transcribed by ne.
10 | further certify that | amneither a relative to nor an
11 enpl oyee of any attorney or party herein, and that | have no
12 interest in the outcone of this case.
13 In witness whereof, | have affixed my signature this 26th
14 day of August 2026.
16 Qd-/m hﬂ‘ﬂl,%
17 Kel si M Kani nski
18 Transcri ber
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