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For the Michigan Independent Citizens Redistricting Commission (MICRC)

The History of Discrimination in the State of Michigan and its

Influence on Voting

By Bruce L. Adelson, MICRC Voting Rights Act Legal Counsel!

CONFIDENTIAL — Attorney Client Privileged

This memorandum presents an introductory overview and summarizes various barriers
faced by minority groups in Michigan regarding their voting rights and the overall history of
discrimination in this state. This memorandum is not all inclusive and is provided as background

information for redistricting.

Under the Voting Rights Act (“VRA”), there is a “permanent nationwide prohibition on
voting practices that discriminate on the bases of race, color, or membership in a language minority
group.”? Section 2 of the VRA, specifically, is broadly construed. VRA §2 prohibits practices or
standards that “result in citizens being denied equal access to the political process on account of

race, color, or membership in a language minority group.”?

1 We gratefully thank and acknowledge the invaluable assistance of our subcontractor, Praneeta Govil (JD, MPH, Bar
pending) for her research and writing in preparing this memorandum. We also gratefully acknowledge the historical
sleuthing inspiration and acumen of Michael Adelson (Ursinus College ‘23, Zacharias Honors Scholar, Writing Fellow,
Summer Fellow).

2 DEPARTMENT OF JUSTICE, GUIDANCE UNDER SECTION 2 OF THE VOTING RIGHTS ACT, 52 U.S.C. 10301, FOR REDISTRICTING AND
METHODS OF ELECTING GOVERNMENT BODIES (2021).

3d.
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Under Thornburg v. Gingles, which the U.S. Supreme Court considers “our seminal §2
vote-dilution case,” there are three preconditions that need to be established to prove vote dilution
in redistricting.* These preconditions generally require that (1) the minority group is large and
compact enough to be a majority in a single-member district, (2) there is significant political
cohesiveness within the minority group, and (3) the current majority group is able to vote as a bloc
to usually defeat the current minority’s preferred candidate.’ If these preconditions are met, then
a court will evaluate the alleged violation in a holistic manner incorporating certain factors called

the Senate Factors.
The factors are:

1. the extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group to
register, to vote, or otherwise to participate in the democratic process;

2. the extent to which voting in the elections of the state or political subdivision is
racially polarized;

3. the extent to which the state or political subdivision has used unusually large
election districts, majority vote requirements, anti-single shot provisions, or
other voting practices or procedures that may enhance the opportunity for
discrimination against the minority group;

4. if there is a candidate slating process, whether the members of the minority
group have been denied access to that process;

5. the extent to which members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas as education,
employment and health, which hinder their ability to participate effectively in
the political process;

6. whether political campaigns have been characterized by overt or subtle racial
appeals;

4 1d.

5Id.
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7. the extent to which members of the minority group have been elected to public
office in the jurisdiction;

8. whether there is a significant lack of responsiveness on the part of elected
officials to the particularized needs of the members of the minority group; and

9. whether the policy underlying the state or political subdivision’s use of such
voting qualification, prerequisite to voting, or standard, practice or procedure is
tenuous.®

The Senate Factors and the federal courts indicate that only one of these factors need exist
for an electoral device or redistricting plan to be considered as discriminatory when all three
Gingles preconditions are also satisfied. This list is not exhaustive, allowing courts to consider

additional evidence at their discretion.’

A recent example of Gingles being applied in Michigan is the case of United States of
America v. Eastpointe. In Eastpointe, the court found that the city’s at large election system was
potentially diluting the vote of Black citizens, thus running afoul of Section 2 of the VRA.® The
court looked at the history of discrimination in Eastpointe extensively.” Aside from deliberating
whether the three preconditions were met, the court also considered how the Black community in

the area voted and whether the community was ever successful in electing their preferred

é1d.

7 Badillo v. City of Stockton, 956 F.2d 884 (9th Cir. 1992), Nixon v. Kent County, 76 F.3d 1381 (6th Cir. 1996) (en banc),
and Mulroy, Steven J., The Way Out: A Legal Standard for Imposing Alternative Electoral Systems as Voting Rights
Remedies, HARV. CIVIL RIGHTS-CIVIL LIBERTIES L. REV. (1998).

8United States v. Eastpointe, 378 F. Supp. 3d. 589 (2019).

% See generally, Id.
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candidates. '° Ultimately the court considered both the Gingles preconditions test and several of

the Senate Factors in its decision.!!

Pursuant to the VRA and Gingles, Dr. Lisa Handley conducted a racially polarized voting
analysis for the Michigan Independent Citizens Redistricting Commission in which she concluded
that racial bloc voting exists in Michigan.!*Applying Gingles and the Senate factors, we have

prepared this memorandum to address the history of discrimination in Michigan.
I. Slavery and Historic Discrimination in Michigan

Michigan is viewed as a Northern abolitionist state that was not affected by the Jim Crow
laws seen in the deep South. However, some of Detroit’s first families were slaveholders.!* From
1760 to 1815, Indigenous people and Black people were enslaved and considered property in
Detroit.'* A 1782 census showed 78 male and 101 female slaves living in the Michigan Territory.
5In 1805, only 15 African Americans lived in Detroit, but it is unknown how many were enslaved
people. Many if not most of the enslaved people living in Michigan may have fled to British
Canada after the Revolutionary War and the subsequent Treaty of Paris. The 1830 census reveals

that 32 enslaved people lived in the Michigan Territory. Slavery persisted in Michigan but

10d, at 589-594.
11 See generally, Id.

12 Michigan Independent Citizen Redistricting Commission, Lisa Handley Presentation: Determining if a Redistricting
Plan Complies with the Voting Rights Act (September 2, 2021, https://www.michigan.gov/micrc/0,10083,7-418-
106525---,00.html.

13 Mandira Banerjee, Detroit’s Dark Secret: Slavery, MICHIGAN TopAy (Feb. 19, 2018),
https://michigantoday.umich.edu/2018/02/19/detroits-dark-secret-slavery/.

14 d.

15 http://absolutemichigan.com/michigan/slavery-in-the-northwest-territory/
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gradually declined until statehood was granted and slavery abolished in the new state on January

26, 1837.

Slavery in the Detroit area began under French control of the region as the fur trade
flourished in the 18™ century. Merchants wanted an inexpensive labor force for their burgeoning
business and eventually “trading in the pelts of beavers and trading in the bodies of persons became
contiguous endeavors in Detroit, forming an intersecting market in skins that takes on the cast of
the macabre.” !¢ Slavery continued under subsequent British control of the Great Lakes. In the late
18th century, French and British settlers already living in the Michigan Territory when it was
acquired by the United States were allowed to keep their slaves even though the federal

government banned slavery in the unincorporated territory. '’

After statehood, slavery’s legacy remained. For example, the state’s initial constitution
prevented Black people from voting or serving on a jury, as was true in some other states in the
19" century.'® The Michigan legislature banned de jure segregation after the Civil War, but Detroit
did not follow the statewide call and instead determined that schools in the city would be

segregated by race.!”

During & after the 20" Century’s Great Migration, many Black migrants to Michigan from

the South faced intense racial discrimination in employment. Higher-paying jobs in the industrial

18 1d.

17 https://www.michiganradio.org/arts-culture/2017-12-08/detroits-forgotten-history-of-slavery-detailed-in-new-
book)

18 Chris Jaehnig, African American Michigan: The Reconstruction Era, THE DAILY MINING GAZETTE (May 9, 2020),
https://www.mininggazette.com/news/features/2020/05/african-american-michigan-the-reconstruction-era/.

9.
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sector were primarily held by White Detroiters, while Black Detroiters typically held lower-paying
ones. This continued through the post-World War II era — Jobs in Detroit’s police force, fire

department, and other city departments were primarily held by whites. 2

By the early 20™ century, Detroit had become a stronghold of the Ku Klux Klan (KKK).
In the 1920s, there reportedly were more Klansmen living in Michigan than in any state in the
country. Roughly half of Michigan Klansmen lived in metro Detroit. 2! Even after the later
dissolution of the KKK, a splinter vigilante group called the Black Legion continued to exist into
the 1930s in Detroit. An estimated one third of the Black Legion’s members (approximately 5,000-
10,000 people) operated in Detroit and targeted the city’s black population in the ‘30s.%

“By the 1940s Detroit already had a long history of racial conflict. Race riots had occurred
in 1863 and as recently as 1941. By the 1920s the city had become a stronghold of the Ku
Klux Klan.... The industrial plants provided jobs but not housing.... As a result, the city's
200,000 black residents were cramped into 60 square blocks on the East Side and forced
to live under deplorable sanitary conditions.

In 1943 the National Association for the Advancement of Colored People held an
emergency war conference in Detroit and accused the nation of its hypocritical
commitment to personal freedoms abroad and discrimination and segregation at home.”

On the evening of June 20, 1943, several racial incidents occurred on Belle Isle, including
multiple fights between teenagers of both races. As violent confrontations continued into the next
day, silence reigned over the city as 6,000 U.S. Army troops were stationed throughout Detroit in
an ultimately successful effort to quell the violence. Twenty-five Black people and nine White
people were killed in the violence that began on Belle Isle. The number injured approached 700
while the property damage, including looted merchandise, destroyed stores, and burned

automobiles, totaled approximately $2 million.

20 SUGRUE, THOMAS J., “THE ORIGINS OF THE URBAN CRISIS : RACE AND INEQUALITY IN POSTWAR DETROIT : PRINCETON, NJ,
PRINCETON UNIVERSITY PRESS, 2005

2! https://www.hourdetroit.com/community/the-dark-days-of-the-black-legion/,
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What became known as the “12% Street Riot” occurred in 1967, initially as a confrontation
between Black Detroiters and the largely White Detroit police force. In response, President
Johnson deployed federal troops. The violence resulted in 43 dead, 467 injured, and more than
2,000 buildings destroyed. The “Riot” occurred mostly in Black communities. As a result,
thousands of small businesses relocated out of Detroit and the affected area remained in a state of

disrepair for decades. *

Aforementioned 20" century racial disparities in employment led to unequal housing
opportunities in Detroit. Housing options available to Black Detroiters were extremely limited
throughout most of the 20™ century. Black Detroiters were often left with unsanitary and eventually
unsafe areas as their few housing options. Banks and federal housing groups frequently denied
black home-owners’ loans, gave them unfairly inflated interest rates, and denied them the chance
to improve their housing conditions. According to Author Thomas Sugrue, “you cannot
underestimate the intensity [of] segregation in housing and the role that it played in dividing

metropolitan Detroit by race.” 2

Detroit and its suburbs continued the segregation of public schools into the 1970s. On
August 181 1970, the NAACP filed a lawsuit against Michigan state officials and the governor,

accusing them of maintaining racial segregation in education. Part of the lawsuit also alleged a

direct relationship between unfair housing practices and educational segregation. The composition

2 Sidney Fine, Violence in the Model City: The Cavanaugh Administration, Race Relations, and the Detroit Riot of
1967 (1989)

24 SUGRUE, THOMAS J., “THE ORIGINS OF THE URBAN CRISIS : RACE AND INEQUALITY IN POSTWAR DETROIT : PRINCETON, NJ,
PRINCETON UNIVERSITY PRESS, 2005
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of students in schools adhered closely to segregated neighborhoods. The U.S. Supreme Court

eventually ruled 5-4 against the NAACP’s allegations of racial discrimination in education.
Throughout the early to late 20" century, Detroit remained highly segregated by race.?® In

addition, relators often did not show houses in predominantly White neighborhoods to Black

people while educational and financial racial discrimination and racially motivated violence

persisted.?’

Grand Rapids was another area of high racial tension and inequality during Michigan’s Jim
Crow era.?® A small but prominent middle class African-American community made its home in
Grand Rapids after World War 1. However, Black people in the city were denied equal rights of
access to and use of many public places. Such discriminatory practices were known nationally as
“Jim Crow.” Despite state laws against racial discrimination, Grand Rapids decided to go its own
way and implemented local de jure and de facto racial discrimination.?’ Black people came to
Grand Rapids wanting equality but instead experienced racism.®° In one telling event, KKK

members marched through the streets of Grand Rapids without wearing their hoods on July 4, 1925

25 Milliken v. Bradley: The Northern Battle for Desegregation: The State Bar of Michigan:
http://www.michbar.org/file/journal/pdf/pdf4article1911.pdf

26 Historian: Divide Between “White Detroit” and “Black Detroit” Led to City’s 1967 Rebellion, MICHIGAN ToDAY (July
17, 2017), https://www.michiganradio.org/families-community/2017-07-17/historian-divide-between-white-

detroit-and-black-detroit-led-to-citys-1967-rebellion.
27 d.

28 Chris Jaehnig, African American Michigan: The People v. Jim Crow, THE DAILY MINING GAZETTE (May 16, 2020),
https://www.mininggazette.com/news/features/2020/05/african-american-michigan-the-people-v-jim-crow/.

Yd.

30 A History of the Civil Rights Movement in Grand Rapids, Michigan (last visited Sept. 26, 2020),
https://www.arcgis.com/apps/Maplournal/index.html?appid=0642f76537354f3982b58f09ed514932.

JA00445
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in a show of defiance and demonstration of their local power.?! In Grand Rapids, business owners
refused to serve Black patrons. Even though the city was known for furniture manufacturing, Black
people were routinely denied these skilled-labor jobs.*? Instead, they often worked lower paid,
service jobs like busboy or other waitstaff.>* Black citizens tried to counteract the discrimination,
ultimately without full success, by forming the Grand Rapids Study Club, which focused on

education, social and moral support, and a safe space for women of color.>*

An 1885 Michigan statute made “discrimination in public places illegal,” but it was not
enforced until 1925 when Emmett Bolden asked for seating on the main floor of Keith's Theatre
in Grand Rapids.® The theater refused his seating request, instead directing him to its segregated
balcony. Keith’s Theater was blatant in its racism, with its balcony where the theater segregated
Black people known as “N***** Heavens.”3® Mr. Bolden sued the theater for discrimination. The
Michigan Supreme Court overturned a lower court decision in favor of Keith's Theatre. Chief
Justice Nelson Sharpe ruled that “the public safety and general welfare of our people demand that,
when the public are invited to attend places of public accommodation, amusement, and recreation,
there shall be no discrimination among those permitted to enter because of race, creed, or color.
(The Civil Rights Statute) is bottomed upon the broad ground of the equality of all (persons) before

the law.” Even though the state Supreme Court found that the theater’s behavior was against the

3.
32d.
3d.
34 d.
35 Supra note 22.

% /d.
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law, the court nevertheless limited how and when the 1885 non-discrimination statute would

apply.’’

There was racial discrimination in affordable housing, education, and politics as well.38
For example, in 1908, the Grand Rapids Medical College began refusing re-admittance of students
of color it had once accepted. A lawsuit followed and the court ruled in favor of the students: “All
citizens according to the court’s findings are entitled to the privilege of education... and the
drawing of the color line is an unjust discrimination.” After the decision, several white students
protested and walked out of class, declaiming “This is a white man’s school,” and “Lynch ’em if
they don’t keep out.” White students placed an effigy of an African American in the school’s lobby
and paraded the effigy through the streets. In response, the college barred the two Black students
who had sued the school. The college claimed that as a private institution, they could “discriminate
as they pleased.” The ruling in favor of the Black students was eventually overturned by the state

Supreme Court in favor of the college.*’

While the state Supreme Court made progress towards de jure racial equality in Michigan,
the court still limited the non-discrimination statute to governmental discrimination only and

upheld racial covenants in housing and other matters the court deemed to be private.*’

In another pivotal case, Meisner, the defendant bought the Bois Blanc Island and chartered

41

a boat from Detroit to the island for his patrons to enjoy recreational activities.” However, the

defendant, a private citizen, was allowed to deny patronage, including denials based on race, at his

3 1d.
% 1d.
¥ 1d.

4 Jim Crow Laws: Massachusetts, Michigan, Minnesota and  Mississippi,  AMERICANS  ALL,

https://americansall.org/legacy-story-group/jim-crow-laws-massachusetts-michigan-minnesota-and-mississippi.
41 Case Law Access Project, Meisner v. Detroit, Belle Isle & Windsor Ferry Co., 154 Mich. 545 (1908),
https://cite.case.law/mich/154/545/.

10
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sole discretion.*? The plaintiff was denied passage on the boat on multiple occasions because he
had previously “created [unspecific] disturbances.”* Ultimately, the Michigan Supreme Court
found that, “theaters, circuses, racetracks, private parks, and the like were private enterprises,” and

could engage in discriminatory activity.*

After the Keith’s Theater case, the state Supreme Court pivoted to holding that
discrimination in public places was prohibited.*> In Bolden, the state Supreme Court found that
the state’s civil rights statute §15570 not only applied to criminal charges explicitly stated in the
statute, but also allowed individuals to bring civil actions against a violator.*® The case helped to

end “customary segregation” or de facto segregation in Michigan.*’

In terms of voting, Indigenous people were afforded the right to vote in Michigan with the
passage of the Snyder Act in 1924.%% In 1867 Michigan legislators intended to give Black people
the right to vote. However, although the 1867 constitutional convention supported Black suffrage,
Michigan voters rejected such suffrage changes to the state constitution.** A majority at the

convention decided not to make Black suffrage its own separate provision, a decision which

42 d.

B d.

4 Supra note 22.

4 d.

46 Bolden v. Operating Corporation, 239 Mich. 318, 323 (1927).
47 Supra note 22.

4 \oting Rights for Native Americans, LIBRARY OF CONGRESS, https://www.loc.gov/classroom-

materials/elections/right-to-vote/voting-rights-for-native-
americans/#:~:text=Nast.,rights%20granted%20by%20this%20amendment.

4 Supra note 15.

11
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contributed to the defeat of voting rights for Black Michiganders.*’ It would not be until 1869 that

Black people would have the right to vote in Michigan.”!

Today, Michigan is experiencing an increase in incidents of intolerance, ranking in the top
20 of all 50 states for Asian American and Pacific Islander (AAPI) hate incidents.>? Nationally,
there has been a recent rise in anti-Asian sentiment, specifically against Chinese people due in part
to China being blamed for the Coronavirus-19 pandemic.>® Further, there has been a general
upward trend in racial harassment and White Supremacist activity in the state.>* In 2019, the FBI

reported 434 hate crimes in Michigan with 313 of the crimes being racially motivated.>’

I1. Discriminatory Housing Practices and Voting Impacts

A. Racially Restrictive Covenants Survive Though They are Legally Unenforceable

Racially restrictive covenants, prohibiting home sales to Black people for example, though
illegal, still influence housing patterns. Indeed, in a series of court cases from 1925°¢ through 1963,
the Michigan Supreme Court held that “racial covenants” were not illegal under Michigan or

federal civil rights laws. While the court ruled in favor of Black people who were denied access to

0 /d.
1d.

52 Russell Jeung et. al, Stop AAPI Hate National Report, (March 31, 2021), https://stopaapihate.org/wp-
content/uploads/2021/05/Stop-AAPI-Hate-Report-National-210506.pdf.

53 Malachi Barrett, Racial Harassment, White Supremacist Propaganda on the Rise in Michigan, MICHIGAN LIVE (May
7, 2021), https://www.mlive.com/politics/2021/05/racial-harassment-white-supremacist-propaganda-on-the-rise-
in-michigan.html.

> Id.
5 1d.

%6 parmalee v. Morris—Michigan, 1925 (188 N.W. 330).

12
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theaters and other public accommodations, the court repeatedly made clear that it would not give
civil rights precedence over private property rights, until the court reversed itself in 1963 in the

case of McKibbin v. Corporation & Securities Commission, (119 N.W.2d 557, 1963).

Although such covenants are legally unenforceable today, their lingering presence in deeds
can still result in segregation.®” For example, many houses in Ann Arbor suburbs still have racially
restrictive covenants in their deeds.’® These covenants often state that “no part of such land shall
be occupied by persons not of the Caucasian race except as guests or servants,” and are usually
found under the homeowner obligations detailed in closing documents.>* When Professor Michael
Steinberg bought his house in the 1980s, he also had this racially restrictive covenant and tried to
have it removed but was told that the removal process would be long and that it “would not be

worth it.”%°

These covenants have an impact on housing segregation as a stark reminder of pervasive,
historical housing discrimination. For example, according to Kiera O’Connor, who is helping
develop community education programs around these covenants:

You know you’re buying this wonderful house and you’re so excited...and then

you see this [covenant] and you just don’t really feel welcome in the community.
And it’s just, it’s really just imagining how uncomfortable that would be. And also,

57 Shannon Stocking, U-M Research Raises Awareness of Racially Restrictive Covenants in Ann Arbor Housing, THE
MICHIGAN DALY (2021), https://www.michigandaily.com/ann-arbor/u-m-professors-reveal-racially-restrictive-
covenants-ann-arbor-housing/.

8 /d.
> 1d.

0 d.

13
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these restrictive covenants have kind of created Ypsilanti in a way, because they
drove people of color out of Ann Arbor.*!

B. Redlining Still Affects Community Demographics

Redlining is the historical practice of denying Black people low interest loans and
mortgages that are routinely granted to White people based on where they lived.®* The practice
made it inordinately difficult or practically impossible to have home ownership in communities
where much of the population was Black.® Though the practice is now illegal, areas where
redlining occurred remain highly segregated today.®* Redlining has led to disparities in wealth
among Black and White Americans.®> Data and studies reveal that people of color are still denied
mortgages that are routinely given to White people in similar circumstances.® The legacy of

redlining, residential, and housing discrimination continue today.

The wall in Watson’s backyard was built by white real estate developers who struggled to
secure financing for their white neighborhood until they cut it off from a Black one. It is
one of a number of segregation walls built in the mid-20th century for this purpose and one
of a few still standing.

61 d.
52 History of Housing Discrimination Against African Americans in Detroit (last visited Sept. 26, 2021),
https://www.naacpldf.org/files/our-work/Detroit%20Housing%20Discrimination.pdf.

63 Kelsey Yandura, Redlining was Banned Over 50 Years Ago. It Still Makes Voting Difficult for Black Americans Today,
SUPERMAIORITY NEWS (Oct. 6, 2020), https://supermajority.com/2020/10/redlining-was-banned-over-50-years-ago-it-
still-makes-voting-difficult-for-black-americans-todayy/.

4 1d.

85 Andre Perry and David Harshbarger, America’s Formally Redlined Neighborhoods Have Changed, and So Must
Solutions to Rectify Them, BROOKINGS (Oct. 14, 2019), https://www.brookings.edu/research/americas-formerly-
redlines-areas-changed-so-must-solutions/.

% Lindsey Smith et. al., Data Analysis: “Modern-Day Redlining” Happening in Detroit and Lansing, NPR (Feb. 15,
2018), https://www.michiganradio.org/news/2018-02-15/data-analysis-modern-day-redlining-happening-in-
detroit-and-lansing.
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The divider — called the “Birwood Wall,” the “Eight Mile Wall” or the “Wailing Wall”
— can’t be blamed for inventing segregation. But the barrier, and the policies that led to
its existence, would have far-reaching repercussions for the people, both Black and white,
who lived in its shadow. ¢’

With the sale of a parcel of land to Grosse Pointe Park, that city and the city of Detroit are
working out a deal to remove a physical barrier that separates the two cities.

The barrier at the intersection of Kercheval Ave. and Alter Road is symbolic according to
Detroit and removing it would end long-simmering racial tensions between the wealthier
and majority white city of Grosse Pointe Park and majority black Detroit.%

In addition to the consequences of redlining, in Detroit, unlawful foreclosures have arisen
as its ostensible successor.® Detroit has one of the “highest rates of property tax foreclosures in
the nation.””® In 2010, property tax assessments were 10 times higher than the legal limit and this
practice is disproportionately applied when assessing lower-valued homes.”! Often foreclosed

houses and properties end up being sold to White-owned corporations or White families.”?

57 Built to keep Black from White: NBC News: https://www.nbcnews.com/specials/detroit-segregation-wall/

And see:

68 \WXYZ, 2019: HTTPS://WWW.WXYZ.COM/NEWS/DETROIT-IS-DEMANDING-GROSSE-POINTE-PARK-REMOVE-PHYSICAL-
BARRIER-WITH-SALE-OF-LAND AND SEE: 'DETROITERS STAY OUT': RACIAL BLOCKADES DIVIDE A CITY AND ITS SURBURBS: THE
GUARDIAN: HTTPS://WWW.THEGUARDIAN.COM/US-NEWS/2015/FEB/03/DETROIT-APARTHEID-CITY-SURBURBS-GROSSE-POINTE

89 Steven Shelton, How Redlining Produced Poverty in Detroit, TELEGRAM NEWSPAPER (Sept. 26, 2019),
https://www.telegramnews.net/story/2019/09/26/news/how-redlining-produced-poverty-in-detroit/750.html.
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The 2020 census shows movement of Black people from Detroit to suburbs like
Eastpointe.” The 2020 census further reveals that 25% of children in Eastpointe are White but
only 13% attend the public school in their district.”* There is also a misconception that such flight
leads to a reduction in property value, which can then motivate others to leave, but the property

value in areas that have diversified have remained stable.”>

C. Disparities and Poverty Can Adversely Affect Voting

Generally, those with lower socioeconomic status tend to vote less frequently.’® Owning
property in the United States is one of the primary ways to accumulate wealth such that denying
property ownership can continue the cycle of poverty.”’ Banks and other lenders may engage in
the practice of reverse redlining.’® Reverse redlining is defined as “targeting residents within
certain geographic boundaries, often based on income, race, or ethnicity, and giving those targeted

borrowers credit on unfair terms.”” [internal quotes omitted]. Such behavior was seen in Detroit

1d.
" 1d.
5 1d.

78 Supra note 7 at 591.

7 Caroline LLanes, Detroit Ranked as One of the Most Segregated Cities in the Country, MICHIGAN RADIO NPR (June 21,
2021), https://www.michiganradio.org/post/detroit-ranked-one-most-segregated-cities-country.

78 Khristopher J. Brooks, Redlining’s Legacy: Maps are Gone, but the Problem Hasn’t Disappeared, CBS NEws (June
12, 2020), https://www.cbsnews.com/news/redlining-what-is-history-mike-bloomberg-comments/.

7 Asma Husain, Reverse Redlining and the Destruction of Minority Wealth, MicH. J. L. & RACE (Nov. 2, 2016),
https://mjrl.org/2016/11/02/reverse-redlining-and-the-destruction-of-minority-wealth/.
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prior to the 2008 housing crash. Commentators and experts opine that the city has yet to recover

from these lending practices.?’

The persistent segregation that remains today due in large part to redlining results in lower
local government resources for voting.®! Redlining has led to disparities in wealth among Black
and White Americans.®? Places that have larger communities of color and/or have lower income
generally experience longer polling wait times during elections.® Around 90% of voters of color

had increased vote times compared to their White counterparts.*

Voting in elections can be expensive for some. Voting requires time, skills, information, a
certain level of health, and access to transportation, among others. Thus, even getting to the polling
place might be difficult for those with lower income.®® In Detroit, about one-third of people living
in the city do not have a car.’ Many Detroiters have expressed concerns about reliable public

transportation to polling locations. ¥’ Further, the state Supreme Court recently held that

80 Supra note 87.
81 Supra note 63.
82 Supra note 65.

83 Justine Coleman, Minority, Low-Income Districts Saw Longer Wait Times to Vote in 2018: Study, The Hill (Nov. 4,
2019), https://thehill.com/blogs/blog-briefing-room/news/468943-minority-low-income-districts-saw-longer-wait-
times-to-vote-in.

8 1d.

85 Matt Stevens, Poorer Americans Have Much Lower Voting Rates in National Elections than the Nonpoor, A Study
Finds, NEw YORK TIMES (Aug. 11, 2020), https://www.nytimes.com/2020/08/11/us/politics/poorer-americans-have-
much-lower-voting-rates-in-national-elections-than-the-nonpoor-a-study-finds.html.

86 Monica Williams, Need a Ride to the Polls? Amid a Court Ban, Detroiters Giving Free Lifts, BRIDGE DETROIT (Oct. 28,
2020), https://www.bridgedetroit.com/need-a-ride-to-the-polls-amid-a-court-ban-detroiters-giving-free-lifts/.
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ridesharing services like Lyft or Uber cannot provide a discounted rate to transport people to

polling places, thus reducing public transportation options to facilitate voting.®

D. Housing and the Coronavirus-19 Pandemic’s Disparate Impacts

Segregation in housing and income inequality have played a role in the rates of coronavirus
cases among minority populations.® Such disparities are especially apparent in metropolitan areas.
Cities where Black and Hispanic populations are more segregated from the White population had
higher rates of death due to COVID.”® Coronavirus rates can also be impacted by implicit racial
bias in healthcare.’! Michigan implemented a coronavirus task force on racial disparities and the
resultant report found that the rate of cases of the virus among the Black population was 40%

higher than among the White population.®?

The rates of death due to the coronavirus are three times higher among the Black population

in comparison to the White population in Michigan.®® Michigan has an above average mortality

8 Id.

8 Jared Wadley, Segregation, Income Disparity Fueled High COVID-19 Numbers, MICHIGAN NEws Feb. 18, 2021),
https://news.umich.edu/segregation-income-disparity-fueled-high-covid-19-numbers/.
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92 Michigan Department of Health and Human Services, Michigan Coronavirus Racial Disparities Task Force Interim
Report, 4 (Nov. 2020), https://www.michigan.gov/documents/coronavirus/Interim_Report_Final_719168_7.pdf.
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rate for Black Americans due to the virus.”* COVID case rates have also been higher among the

state’s Hispanic population at 70% compared to the White population.®®

III . Michigan Today

Detroit remains the most segregated city in the United States with Detroit and the
surrounding areas of Warren and Livonia being the fourth most segregated metropolitan area in
the United States.”® Detroit and other similarly situated places, such as Flint, have also historically

experienced disinvestment.®’

As the auto industry in Detroit grew through the early to mid-20th century, many Black
Americans who lived in the city experienced income growth that enabled them to move into the
majority White, middle-class, suburban neighborhoods.’® However, many White Americans in
those neighborhoods were staunchly against this change.”” For instance, Grosse Pointe had a point
system in the 1950s that measured how “ethnic” a potential homeowner was along with a ban on

selling homes to Black and Jewish people.!® Both Dearborn and Warren are areas where Black

9 Rashawn Ray et. al., Examining and Addressing COVID-19 Racial Disparities in Detroit, BROOKINGS (Mar. 2, 2021),
https://www.brookings.edu/research/examining-and-addressing-covid-19-racial-disparities-in-detroit/.
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%8 Gordon Trowbridge and Oralandar Brand-Williams, Cost of Segregation: Policies of Exclusion Created Boundaries
Between Black, White Suburbs, DETROIT NEwS (Apr. 15, 2020), https://www.detroitnews.com/story/news/special-
reports/2020/04/15/segregation-policies-create-boundaries-between-white-black-suburbs/5142654002/.

9 1d.

100 | d

19

JA00456



Case 1:22-cv-00272-PLM-RMK-JTN ECF No. 71-2, PagelD.1139 Filed 05/09/23 Page 22 of
134

people have historically been denied housing. '°!

One of Dearborn’s past mayors, Orville
Hubbard, aimed to keep Dearborn “clean” and made it clear that “[Black people] can’t get in
here.”!%> However, a street and a senior center are named after Orville Hubbard, the city made

his birthday a holiday, and there was a statute of him in front of City Hall until its removal in June

2020.1%
A. Michigan’s Emergency Manager Laws and Their Impact on Voting

Michigan’s Emergency Manager Law, Public Act 436 allows the state government to
replace all locally elected officials in cities and school boards where there is a finding that the area
is financially distressed.'? In such situations, the community affected does not have the ability to
elect their local representatives. % The electoral power instead goes to state-appointed “emergency
managers” who have historically been appointed more frequently in communities of color.'% Such

managers had effective political control over Detroit, Flint, Highland Park, Benton Harbor, and

101 1d, and Niraj Warikoo, Statue of Former Dearborn Mayor Orville Hubbard Taken Down, DETROIT FREE PRESS (June 5,
2020), https://www.freep.com/story/news/local/michigan/wayne/2020/06/05/statue-dearborn-mayor-orville-
hubbard-removed/3161044001/.

102 Sypra note 118.
103 ld
104 Michigan Residents Ask Supreme Court to Review Law that Led to Flint Water Crisis, CENTER FOR CONSTITUTIONAL

RIGHTS (March 31, 2017), https://ccrjustice.org/home/press-center/press-releases/michigan-residents-ask-
supreme-court-review-law-led-flint-water.
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Pontiac for 18 years.!?” These cities each have a predominately Black population.'® In 2018,

Emergency Managers were removed from those cities and school districts.'%

The Flint Water Crisis resulted from a cost cutting measure taken by the emergency
manager and against the advice of the EPA in 2014.'1° Because the water was now being drawn
from the Flint River, which is the waste disposal site for local industries, rather than from Detroit’s
treated water plant, it has high levels of lead, legionnaires disease bacteria, and total
trihalomethanes, which are cancer-causing chemicals.!!! The lead levels are particularly harmful

to children and the health effects from consuming the water are long lasting.'!?

Studies have shown, generally, that those who are chronically sick are less likely to vote.!!?
It is unclear what the exact relationship is between health and voting but “people who had poor

self-rated health, no insurance, disabilities, and less emotional support were also less likely to vote

107 paul Egan, Michigan Without State-Appointed Emergency Managers for First Time in 18 Years, DETROIT FREE PRESS
(June 27, 2018), https://www.freep.com/story/news/local/michigan/2018/06/27/michigan-without-emergency-
managers-first-time-18-years/737821002/.

108 Julie Mack, See List of Michigan Cities with Most African American Residents, and Geographic Shifts Since 1970,
MICHIGAN LIVE (June 23, 2020), https://www.mlive.com/public-interest/2020/06/see-list-of-michigan-cities-with-
most-african-american-residents-and-geographic-shifts-since-1970.html.

109 Sypra note 138.
110 ACLU 2016 IMPACT REPORT, https://www.aclu.org/sites/default/files/field_document/2016_impact_report.pdf.

111 Melissa Denchak, Flint Water Crisis: Everything You Need to Know, NRDC (Nov. 8, 2018),
https://www.nrdc.org/stories/flint-water-crisis-everything-you-need-know.

112 Id.

113 Chloe Reichel, How Health Affects Voter Turnout: A Research Roundup, JOURNALIST'S RESOURCE (Oct. 29, 2018),
https://journalistsresource.org/politics-and-government/voter-turnout-health-research/.
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than the general population.”!'* Experts have concluded that the likelihood of voting can be

reduced when an individual suffers from chronic, debilitating illness. ''°
B. Educational Disparities in Michigan

There are significant barriers faced by Indigenous families and their children. In Michigan,
there are 12 federally recognized tribes and four state recognized tribes, which when taken together
means that there are about 100,000 Indigenous people living in Michigan.''® Thus, Michigan ranks

among the top ten states with the largest Indigenous populations.'!’

In exit poll surveys, Indigenous people are often not recognized as a distinct group and are
instead within the catch all group of “others.”!'® Many are also stopped from voting due to the
address listed on their ID because they are likely to have a P.O box listed if they live on a
reservation. ' Poll workers are not given clear instructions on the various forms of a valid address
and because of this, many Indigenous people can be turned away from voting.'?° The polling

places that normally serve Indigenous people can be far away from reservations, can require

114 Id.
115 Id.

116 Meghanlata Gupta, Debunking 10 Misconceptions About Michigan’s’ Native Americans, BRIDGE MICHIGAN (June 24,
2020), https://www.bridgemi.com/guest-commentary/opinion-debunking-10-misconceptions-about-michigans-
native-americans.

117 Id.

118 Often Overlooked Native American Voters Poised to Become Powerful Voting Bloc in Michigan, MICHIGAN RADIO
NPR (Nov. 11, 2020), https://www.michiganradio.org/post/often-overlooked-native-american-voters-poised-
become-powerful-voting-bloc-michigan.
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traversing inadequate roads, and typically lack funding and equipment.'?! Even registering to vote
can be challenging because many reservations do not have adequate broadband access, thus

making it difficult to access the internet. !>

There is also a clear divergence in the percentages of bachelor’s degrees earned by
Indigenous people, African Americans, and Hispanic individuals in Michigan when compared to
Caucasian and Asian individuals. In the total Michigan population, only 14% of Indigenous people
have their bachelor’s degree; 18% of Black people have their bachelor’s degree; and 20% of
Hispanic people have their Bachelor’s degree.'?* These percentages are quite low when compared

to the percentages of Bachelor’s degrees held by White people, 31%, and Asians, 66%.'%*

There are disparities in resources available to lower income, urban public schools, many
of which are predominantly Black.!? This is partially because funding for schools does not

consider the additional costs associated with teaching in low-income communities.'?® On average,

121 Native American Rights Fund, Obstacles at Every Turn: Barriers to Political Participation Faced by Native American

Voters(2020), https://www.narf.org/wordpress/wp-
content/uploads/2020/05/NARF_2020FieldHearingReport_SummaryDocument.pdf and Native American Rights
Fund, Barriers to Casting a Ballot (2020), https://vote.narf.org/wp-

content/uploads/2020/06/obstacles_ballot_summary.pdf.

122 Native American Rights Fund, Vote By Mail in Native American Communities (2020), https://vote.narf.org/wp-
content/uploads/2020/06/obstacles_votebymail_summary.pdf.

123 Alex Rossman, Michigan Has Stark Racial Disparities in Educational Attainment, Ranks Third Worst in Nation for
Number of Bachelor Degrees Earned By Black Students, MICHIGAN LEAGUE FOR PuBLIC PoLicy (May, 29, 2020),
https://mlpp.org/michigan-has-stark-racial-disparities-in-educational-attainment-ranks-third-worst-in-nation-for-
number-of-bachelor-degrees-earned-by-black-students/.
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125 peter Ruark, Expanding the Dream: Helping Michigan Reach Racial Equity in Bachelor’s Degree Completion,
MICHIGAN LEAGUE FOR PUBLIC PoLicy (May 29, 2020), https://mlpp.org/expanding-the-dream-helping-michigan-reach-
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providing education to a grade school child costs around $9,590 annually but these costs can be
higher for students who live in poverty.!'?” Schools located in wealthier areas can buffer their
expenses with revenue from property taxes in the area.'?® Low-income schools do not have this
buffer.'? Teacher turnover in low-income schools or schools with larger populations of color is
high. '3 It is common for a low-income school to train a teacher and for that teacher to take a job
at a higher-income school that could offer a higher salary.!*! There are also issues of low literacy
rates in low-income schools especially those located in communities of color.!'3? In Muskegon

Heights, for example, only 6% of students were proficient in English as of 2018.133

Black people may have relatively lower rates of bachelor’s degrees due to poverty.'3
Michigan has high college tuition costs, and the amount of financial aid has not kept pace with
increases in tuition. '*> Simply put, college education is expensive. Over the years, Michigan state

government grants on average approximately $5,466 in student aid to White students while

127 Michigan Association of School Boards, Cost of Educating a Child (last visited Sept. 26, 2021),
https://www.masb.org/SFRC.

128 | ily Altavena, Report: High Poverty Districts Bear the Brunt of the Teacher Turnover in Michigan, DETROIT FREE PRESS

(May 18, 2021), https://www.freep.com/story/news/education/2021/05/18/edtrust-report-teacher-
turnover/5128745001/.
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132 Melissa Frick, High-Poverty Michigan School Districts Awarded $3M to Help Improve Reading, Writing Skills, MLIVE
(Mar. 10, 2021), https://www.mlive.com/news/2021/03/high-poverty-michigan-school-districts-awarded-3m-to-
help-improve-reading-writing-skills.html.
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granting about $4,461 in student aid to students of color.!*® The total average of student aid
provided in Michigan is the 12" lowest in the nation.'*” In 2018, Michigan used 4.1% of its total

budget on higher education, which is significantly lower than the national average of 10.1%. !

The disparities in higher education attainment also vary by location. Cities that have a
predominantly Black population have even lower levels of Bachelor’s degrees.!'*® Places like
Benton Harbor, Muskegon, and Saginaw can have as few as 10% of residents with Bachelor’s
degrees. '*? Generally, Michigan is found to be the third worst in the nation for its percentage of
Bachelor’s degrees earned by Black students in comparison to the total Black population in
Michigan.'*! Specifically, only 6.8% of Black students in the state earned a Bachelor’s degree,

which is less than the national average of 17.1%.'4?
IV.  Voting in Michigan: VRA Section 5 Coverage and Language Barriers

In 1976, the U.S. Attorney General and Census Director added Michigan to the list of only
14 states, and the only Midwestern State, to be covered by Section 5 of the Voting Rights Act,
which required advance approval or preclearance from the Department of Justice or the U.S.

District Court for the District of Columbia before any “change affecting voting” could be

136 Allison Donahue, Study: Low-income, Students of Color Squeezed in Michigan’s College Affordability Crisis,
MICHIGAN ADVANCE (Sept. 7, 2019), https://michiganadvance.com/2019/09/07/study-low-income-students-of-color-
squeezed-in-michigans-college-affordability-crisis/.
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implemented. In 2007, the Department of Justice used Section 5 to prevent the State of Michigan
from closing a Secretary of State branch office in Buena Vista Township, deciding that the State
could not prove that the closure did not discriminate against minorities and could not prove that
the closure “neither has the purpose nor will have the effect of effect of denying or abridging the

right to vote on account of race.”!*?

Michigan’s Section 5 coverage applied to Clyde Township in Allegan County and Buena
Vista Township in Saginaw County as a result of the townships not providing election materials

in Spanish pursuant to the Voting Rights Act. 144, 145

In 2020, the Secretary of State for Michigan started the Language Access Task Force that
aimed to translate voter information into various languages.'*¢ The voter information translated is

on the state government’s website, however, this translation effort does not include absentee or in-

143 December 26, 2007 Section 5 objection letter from DOJ to State of Michigan:
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/1 071226.pdf

144 FEDERAL REGISTER, VOL. 41, NO. 158— FRIDAY, AUGUST 13, 1976

145 0On June 25, 2013, the United States Supreme Court held that it is unconstitutional to use the coverage formula
in Section 4(b) of the Voting Rights Act to determine which jurisdictions are subject to the preclearance requirement
of Section 5 of the Voting Rights Act, Shelby County v. Holder, 133 S. Ct. 2612 (2013). The Supreme Court did not
rule on the constitutionality of Section 5 itself. The effect of the Shelby County decision is that the jurisdictions
identified by the coverage formula in Section 4(b) no longer need to seek preclearance for the new voting changes,
unless they are covered by a separate court order entered under Section 3(c) of the Voting Rights Act. (USDOJ)

146 Malak Silmi, Michigan Secretary of State Rolls Out Voter Information in 10 Languages, DETROIT FREE PRESs (Oct. 10,
2020), https://www.freep.com/story/news/politics/elections/2020/10/10/michigan-voter-information-
translations-arabic-bengali-korean-spanish-tagalog/5916704002/. The languages now provided are Arabic, Bengali,
Burmese, Hindi, Korean, Mandarin, Spanish, Tagalog, Thai, and Urdu. /d.
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person ballots.'*” About 10% of Detroiters speak a different language than English at home and

Hamtramck has around 67% of individuals speaking a different language at home.!'*®

About 38.1% of individuals in Michigan who were born outside the United State are
Limited English Proficient (“LEP”), among the highest rates in the United States, while 0.6% of
individuals who were born anywhere in the United States are LEP.!* The 2020 census data for
Wayne County show that the LEP percentages in Michigan range from 3.5% to 13.1%.'°

However, some census tracts that are located in Hamtramck and Dearborn show that limited

English proficiency among the population is 32.5% or higher.'*!

Some LEP voters may prefer in-person translation while voting rather than seeking out
information online, especially when the online translation is done poorly.!'>? Further, though a
voter can ask individuals not associated with a candidate or their labor union to assist them while

voting, poll workers get inconsistent guidance on the matter.!>® Thus, poll workers have turned

147 | d

148 Maggie McMillin, Michigan Made it Easier than Ever for Non-English Speakers to Vote This Year. But the Work’s
Not Done, DETOUR DETROIT (Nov. 9, 2020), https://detourdetroiter.com/michigan-voting-other-languages-access/.

149 Migration Policy, State Immigration Data Profiles: Michigan (last visited Sept. 26, 2021),

https://www.migrationpolicy.org/data/state-profiles/state/language/MI.

150 United States Census, People that Speak English Less than “Very Well” in the United States (Apr. 8, 2020),
https://www.census.gov/library/visualizations/interactive/people-that-speak-english-less-than-very-well.html.
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away individuals who are accompanied to the polls by a voting individual to help them understand

the ballot. '

The federal government sued Hamtramck for discriminatory election practices in 2003 for
the city’s conduct in a 1999 local election.!>> At the time, Hamtramck allowed challenges to an
individual’s voter registration under Michigan Law.!* The “Citizens for a Better Hamtramck”
were able to register as polling place challengers claiming that their aim was to keep the election
“pure.” 37 This group of challengers brought citizenship challenges only against people of color
and those with Arab sounding names.'>® No White voter’s citizenship was challenged during this
election.’>® When complaints were made to the elections office, city officials did not address the
issue.'® Some Arab citizens decided not to vote in that election citing this racial intimidation and
harassment. ¢! The United States brought suit to enforce the non-discriminatory requirements of

the Voting Rights Act and U.S. Constitution.

As part of the 2003 consent decree settling the United States’ lawsuit, Hamtramck was
ordered to cease discrimination against voters based on race or color as prohibited by federal law,

ordered to train election officials and polling place challengers about non-discrimination in

154 Id.

155 United States v. Hamtramck, No. 0073541 at 1 (Mich. Sept. 3, 2003) (First Amended Consent Order and Decree).
156 ld

157 United States v. Hamtramck, No. 00-73541 at 2 (Mich.) (Complaint).

158 1d. at 3.

159 ld

160 /g, at 4.

¥11d. at 2.
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elections, ordered to provide both Bengali and Arabic interpreters at the polls, voting information
and ballots in both languages, and notices in the major newspapers for both communities about the
consent order.'%? In 2021, Hamtramck was again in violation of the VRA because the city did not
provide Bengali interpreters nor voting information and ballots in Bengali.'®® The most recent
consent order states that the city must provide these resources, with the court order effective until
July 13, 2025.!% In other Michigan jurisdictions such as Dearborn, where nearly half the
population is Arabic speaking, there have also been issues of not providing citizens with translated

materials or providing sample ballots that are translated only three days before an election. !¢’

162 Sypra note 200 at 9.

163 .S, District Court for the Eastern District of Michigan Enters Consent Decree and Order in Voting Rights Act
Lawsuit—Hamtramck’s Bengali Language Election Program Ordered for Four Years, ASIAN AMERICAN LEGAL DEFENSE &
Epbu. FunND (July 13, 2021), https://www.aaldef.org/press-release/u.s.district-court-for-the-eastern-district-of-
michigan-signs-and-enters-consent-decree-and-order-in-voting-rights-act-lawsuit-hamtramck-s-bengali-language-
election-program-ordered-for-four-years/.

164 Id.

165 Beenish Ahmed, Dearborn Needs Arabic-Language Election Materials, Arab-American Advocates Say, NPR (July
29, 2021), https://www.michiganradio.org/post/dearborn-needs-arabic-language-election-materials-arab-
american-advocates-say.
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Conclusion

Minority groups in Michigan face several barriers to voting. Gingles and the Senate Factors
provide guidance on what the state can consider when evaluating election and voting barriers. The
U.S. Supreme Court has ruled that such considerations can include income, education, and health
inequalities along with the presence of significant segregation in an area. This memorandum has
attempted to address the various issues raised by the U.S. Supreme Court under Gingles and the
Senate Factors while also providing the context of historical discrimination in Michigan dating to

its time as a slave holding territory in the 18" century.

30

JA00467



Case 1:22-cv-00272-PLM-RMK-JTN ECF No. 71-2, PagelD.1150 Filed 05/09/23 Page 33 of

134
Page 1
1 UNI TED STATES DI STRI CT COURT
WESTERN DI STRI CT OF M CHI GAN
2 SOUTHERN DI VI SI ON
3
4 DONALD AGEE, JR., )
an individual, ET AL., )
5 )
Plaintiff(s), )
6 )
VS. )
7 ) Case No. 1:22-cv-00272
JOCELYN BENSON, in her )
8 official capacity as the )
Secretary of State of )
9 M chi gan, ET AL., )
)
10 Def endant (s). )
11 - - - - -
12 ZOOM DEPGCSI TI ON OF BRAD LOCKERBI E, Ph. D.
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15
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16
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Page 5
1 BRAD LOCKERBI E, Ph. D.
2 call ed for exam nation, under the Federal Rules of
3 Civil Procedure, after having been first duly sworn
4 as hereinafter certified, was exam ned and testified
5 as follows:
6 EXAM NATI ON
7 BY MS. PROUTY:
8 Q Coul d you pl ease state your full name and current
9 address for the record.
10 A Brad Lockerbie, 9 Justin Drive, Etowah, North
11 Carolina, 28729.
12 Q |"mErika Prouty. |'mone of the attorneys for
13 t he defendants, M chigan | ndependent Citizens
14 Redi stricting Conm ssion and the individual
15 conmm ssioners in their official capacity.
16 For the record, the parties have stipulated to
17 this deposition being conducted renmotely and to the
18 W tness being sworn in via videoconference.
19 Dr. Lockerbie, before we get started, there are a
20 few things I want to go over first. First, your
21 deposition is being transcribed. To nmake sure the
22 transcript is accurate, we need to keep a few things
23 in mnd that mght differ from how we speak in nornal
24 conversations.
25 Number one, we need to make sure we don't talk
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1 did, but I did not reference themin ny report.
2 Q Sitting here today, you can't tell ne
3 specifically what those are?
4 A | would need to basically ook at nmy witings
5 here to do that.
6 Q | n anot her sentence here in paragraph 10 you say:
7 "As much of his report is contrary to the apparent
8 I nterests of the comm ssion, | accept them as given."
9 Can you tell ne what specific statenents in
10 M. Adel son's report are contrary to the apparent
11 I nterests of the comm ssion?
12 A | woul d assunme any problem he identified with
13 raci al polarization and econom c disparities that
14 cause problens woul d cause problens for the conm ssion
15 in that they have an interest in their report being
16 accepted and approved.
17 Q Do you have any background as to why the report
18 was authored in the first place?
19 A " mnot privy to that.
20 Q | would like to turn your attention to paragraphs
21 12 through 17 now. Here, you're quoting from or
22 citing from M. Adelson's report about the history of
23 di scrim nation in M chigan.
24 Do you generally agree with M. Adel son's
25 findings that you cited here?
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1 A | trust what he has said there, yes.
2 Q The sanme in paragraphs 46 to 49, do you agree
3 wth M. Adelson's findings that you cited here?
4 A | trust that he has reported accurately.
5 Q Wth paragraphs 58 to 64 under the headi ng of
6 Econonic Disparities in your report, do you agree wth
7 M. Adel son's findings that you cited here?
8 A | trust his report. The only thing | catch there
9 Is atypoin nmy own witing there where it says
10 relining it should be redlining.
11 Q Thank you for clarifying that. Wuld it be fair
12 to say you agree with M. Adel son's findings and
13 conclusions in his report?
14 A | believe it's accurate.
15 Q Do you believe it was thoroughly researched and
16 anal yzed?
17 A | would have no reason to doubt that.
18 Q Woul d the comm ssion have been justified in
19 relying on his report when they drew the maps?
20 A It would be a val uabl e piece of information, yes.
21 Q | would like to now turn to your discussion of
22 sone of the public testinony offered to the conm ssion
23 during the 2021 redistricting. W will start with
24 paragraph 18.
25 Can you descri be your nethodol ogy for selecting
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(Deposition concluded at 2:10 p.m)
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1 The State of GChio, )
) SS: CERTI FI CATE
County of Cuyahoga. )

N

I, Lorraine A. Litvin, Notary Public within and
4 for the State of Ohio, duly comm ssioned and
qualified, do hereby certify that the w thin-nanmed

5 BRAD LOCKERBI E, Ph.D., was by ne first duly sworn to
testify the truth, the whole truth, and nothing but

6 the truth in the cause aforesaid; that the testinmony
then given by hinmher was by ne reduced to stenotypy

7 in the presence of said witness, afterwards
transcri bed on a conputer, and that the foregoing is a

8 true and correct transcript of the testinony so given

by him her as aforesaid.

| do further certify that this deposition was
10 taken at the tinme and place in the foregoing caption
speci fied and was conpl eted w thout adjournnent.

11
| do further certify that | amnot a relative,

12 enpl oyee of, or attorney for any of the parties in the
above-captioned action; | amnot a relative or

13 enpl oyee of an attorney for any of the parties in the
above-captioned action; | amnot financially

14 interested in the action; | amnot, nor is the court
reporting firmwith which I amaffiliated, under a

15 contract as defined in Civil Rule 28(D); nor am!l
otherwi se interested in the event of this action.

16

I N WTNESS WHEREOF | have hereunto set ny hand
17 and affixed nmy seal of office at Cleveland, Onhio, on
this 17th day of April, 2023.

18
19
20
21
22
23
Lorraine A. Litvin, Notary Public

24 in and for the State of Ohio.

My comm ssion expires August 4, 2026
25
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1 DEPCSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS
2
ASSI GNVENT REFERENCE NO 5854094
3 CASE NAME: Agee, Jr., Donald, et al. v. Benson, Jocelyn,
etc., et al.
DATE OF DEPOSI TI ON: 4/ 10/ 2023
4 W TNESS' NAME: Brad Lockerbie, Ph.D.
5 In accordance with the Rules of Civil
Procedure, | have read the entire transcript of
6 my testinony or it has been read to ne.
7 I have nmade no changes to the testinony
as transcribed by the court reporter.
8
9 Dat e Brad Lockerbie, Ph.D.
10 Sworn to and subscribed before nme, a
Notary Public in and for the State and County,
11 the referenced witness did personally appear
and acknow edge t hat:
12
They have read the transcript;
13 They signed the foregoing Sworn
St at enent; and
14 Their execution of this Statenment is of
their free act and deed.
15
| have affixed nmy name and official seal
16
this day of , 20
17
18 Notary Public
19
Commi ssi on Expiration Date
20
21
22
23
24
25
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1 DEPOSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASSI GNMENT REFERENCE NO:. 5854094
3 CASE NAME: Agee, Jr., Donald, et al. v. Benson, Jocelyn,
etc., et al.

DATE OF DEPOSI TI ON: 4/10/ 2023

4 W TNESS' NAME: Brad Lockerbie, Ph.D.
5 In accordance with the Rul es of Civi
Procedure, | have read the entire transcript of
6 my testinony or it has been read to ne.
7 I have listed ny changes on the attached
Errata Sheet, listing page and |ine nunbers as
8 wel | as the reason(s) for the change(s).
9 I request that these changes be entered
as part of the record of ny testinony.
10
| have executed the Errata Sheet, as well
11 as this Certificate, and request and authorize
that both be appended to the transcript of ny
12 testi nony and be incorporated therein.
13
Dat e Brad Lockerbie, Ph.D
14
Sworn to and subscri bed before nme, a
15 Notary Public in and for the State and County,
the referenced witness did personally appear
16 and acknow edge that:
17 They have read the transcript;
They have listed all of their corrections
18 in the appended Errata Sheet;
They signed the foregoing Sworn
19 St at enent; and
Their execution of this Statenment is of
20 their free act and deed.
21 | have affixed nmy nanme and official sea
22 this __ day of , 20
23
Notary Public
24
25 Conmi ssion Expiration Date
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1 ERRATA SHEET
VERI TEXT LEGAL SOLUTI ONS M DWEST
ASSI GNVENT NO: 4/ 10/ 2023
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20 Dat e Brad Lockerbie, Ph.D.
21 SUBSCRI BED AND SWORN TO BEFORE ME THI S

22 DAY OF , 20

23

Notary Public
24

25 Comm ssi on Expiration Date

Veritext Lega Solutions
WWw.veritext.com 888-391-3376

JA00479



Case 1:22-cv-00272-PLM-RMK-JTN ECF No. 71-2, PagelD.1162 Filed 05/09/23 Page 45 of
134

Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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1 UNI TED STATES DI STRI CT COURT
WESTERN DI STRI CT OF M CHI GAN

2 SOUTHERN DI VI SI ON
3
4 * % %
5
6 DONALD AGEE, JR., et al.,
7 Plaintiffs,
8

VS. CASE NO. 1:22-CV-00272
9
10 JOCELYN BENSON, et al.,
11 Def endant s.
12 * %
13
14
15 Deposition of SEAN TRENDE, a wi tness herein,
16 call ed by the defendants for exam nation pursuant to the
17 Rul es of Civil Procedure, taken before ne, Enmma Jane
18 Troyer, a Notary Public within and for the State of
19 Ohio, at the Ofices of Baker Hostetler, LLP, 200 Civic
20 Center Drive, Suite 1200, Col unbus, Onhio, 43215, on
21 April 20th, 2023, at 9:00 a.m
22
23 * %
24
25
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1 APPEARANCES.:
2
3 On behalf of the Plaintiffs:
4

Clark Hill, LLP
5

By: M chael J. Pattwell

6 215 Sout h Washi ngton Square, Suite 200

Lansi ng, M chi gan 48933
7 Moattwel | @l arkhill.com
8
9

On behal f of the Defendants:

10
11 Baker & Hostetler, LLP
12 By: Kat herine MKni ght

1050 Connecticut Avenue, NW Suite 1100
13 Washi ngton, D.C. 20036

Knckni ght @aker | aw. com
14

&
15

Eri ka Prouty
16 200 Civic Center Drive, Suite 1200

Col unbus, Ohio 43215
17 Epr out y@aker| aw. com
18
19
20
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21
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1 SEAN TRENDE,
2 a wtness herein, having been first duly sworn as
3 hereinafter certified, was exam ned and deposed as
4 fol |l ows:
5
6 EXAM NATI ON
7 BY MsS. McKNI GHT:
8 Q Good norning.
9 A.  Morning.
10 Q I'"'mKate MKnight, and I'm here today on behal f
11 of defendants in the Agee versus Benson case in the

12 Western District of Mchigan. Wuld you state your full

13 name for the record?

14 A. Sean Patrick Trende, T-R-E-N-D-E.

15 Q And | understand you' ve been deposed before; is
16 t hat correct?

17 A.  Yes.

18 Q Okay. So therefore I'll keep ny introductory

19 statenments brief. First, I'll endeavor to take a break
20 every hour or so. This is not an endurance contest. |If

21 you need to take a break between them just |let ne know.

22 All 1 ask is that you finish answering a question posed
23 before we do take any break.

24 Pl ease ask for any clarification if ny question
25 does not make sense. You're the expert here, and I'1]|
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1 Q | see. And does it serve as a basis for
2 conpari son agai nst the enacted plan?
3 A. Yeah. So nore directly in a Section 5 context,
4 which we are not, but it's just an exanple of what
5 t hi ngs had | ooked |i ke before and what things | ooked
6 i ke afterwards.
7 Q And in this case, did you use it as a basis of
8 conpari son?
9 A. | think, again, this is an area where your

10 experts read nore into what | had done than what | had

11 intended. | used it nore as a narrative device. [t is
12 a conparison, but not in the same sense that you would
13 do it in Section 5. |It's nore a narrative device to

14 show how t hi ngs have changed.

15 Q And do you have an understandi ng of how t he House
16 and Senate maps in Mchigan were drawn in 20117

17 A.  Yes.

18 Q And do you have a sense of why they were drawn

19 t hat way?

20 A. | have sone sense that -- excuse nme --

21 republicans had the trifecta, as we call it. They

22 controlled the House, Senate, and governorship, and at
23 | east to sonme extent they were trying to draw maps in a
24 different political environnment, but neverthel ess, maps

25 that woul d hel p them
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1 Q And do you have a sense of how courts viewed the
2 drawi ng of maps from 20117?
3 A. | can't remenber if these maps were ever
4 chal l enged. | know the congressi onal maps were, but |
5 don't know about the State House or State Senate maps.
6 Q Ckay. So as you sit here today, you're not aware
7 of whether federal courts reviewed the 2011 | egislative
8 maps for conpliance with the Constitution?
9 A I'mtrying to renenber, and | can't. | know that
10 t he congressi onal maps were chall enged at | east until
11 t he Rucho decision came dowmn -- R-U-CGH-O-- but | can't
12 remenber if the State House and State Senate naps were
13 part of that chall enge or not.
14 Q Wuuld it surprise you to know that a federa
15 court found the legislative maps to represent a
16 political gerrymander of historical proportions?
17 A. It wouldn't surprise ne. They did the sane
18 thing -- wongly, | think -- but did it for the
19 congressional districts.
20 Q Wuld you agree with the statenent that bl ack
21 preferred candi dates are not al ways bl ack?
22 A.  Oh, yeah, obviously.
23 Q And would you agree that it is possible for a
24 non-mpjority mnority district to be represented by a
25 candi date of choice of the black comunity?
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1 A. Yes. | nean, theoretically, you could have a
2 district with one black resident of voting age, and if
3 he prefers -- let's just make it sinple and use a
4 general election. |If he votes for denocrats and the
5 district elects a denocrat, then you would say that the
6 bl ack candi date of choice won that district.
7 Q And is it possible for a candi date of choice of
8 the black community to not be black?
9 A. Yes. Gary Peters in 2020 is an exanple of that
10 for a general election. | think courts -- and I
11 don't -- again, this is where you get into the details
12 of circuit law, but | believe courts have given sone

13 wei ght to the race of the candidates. But again, |

14 think that 2020 Senate race is a nice exanple of a

15 counter-narrative where the white candi date was the

16 candi date of choice of the black comunity.

17 Q | think we're at about an hour, so why don't we
18 take the break for the court reporter, for you, and then
19 we' Il cone back in ten mnutes, if that's okay? So it's

20 10: 05 now. We'll return at 10:15.
21
22 (Recess from10:05 a.m to 10:17 a.m)
23
24 BY MS. McKNI GHT:

25 Q M. Trende, | wanted to clarify sonmething that we
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1 to ensure that those nmaps were not reinforcing red
2 lining practices?
3 MR. PATTWELL: Objection; form
4 A. | didn't consult those maps. | didn't consult
5 the maps at all. | don't know what the causal
6 rel ati onship would be between drawing a state
7 | egislative district today and red lining practices from
8 100 years ago, to the extent that's inplied in your
9 question, but | didn't consult the maps.
10 Q If that was an issue that mattered to voters and
11 t he Conm ssion, you wouldn't be aware of it as you sit

12 here today; is that right?
13 A. That's right.
14 Q OCkay. Did you interview any voters in preparing

15 your report?

16 A.  No.

17 Q Do you have any specific know edge of requests

18 for changes in districts nade at public hearings?

19 A.  No.

20 Q In preparing your report, did you cone to have an
21 under st andi ng of the voting behavior of M chigan's black

22 voters?

23 A. At |least to sonme |evel, yes.
24 Q And based on that understandi ng, do you
25 under st and whet her M chigan's bl ack voters generally
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1 vote for denobcratic candi dates as opposed to republican
2 or i ndependent candi dates?
3 A. They generally vote for denocratic candi dates.
4 Q Are you famliar with the criteria that the
5 Conmm ssion used to draw its plans?
6 A. To the extent it is the state constitutional
7 requi renents, yes. At |east, that would be what was
8 purported to be the criteria to draw the plans.
9 Q So let's mark this as Exhibit 4.
10
11 (Defendant's Exhibit 4 marked for identification.)
12
13 Q M. Trende, do you recogni ze what this docunment
14 is?
15 A. This is at least a copy of Section 6 of the

16 M chi gan Constitution.

17 Q And I'd like to draw your attention to Section 13
18 on Page 3. Do you understand this section to detail the
19 criteria the Comm ssion should have used to follow in

20 proposi ng and adopting any plans?

21 A.  Yes.

22 Q Okay. And do you understand this |ist of

23 criteria to be ranked in order of priority?

24 A.  Yes.

25 Q Did you use this criteria in preparing your
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1 A.  So as Justice O Connor put it, | think in Shaw,
2 but it m ght be one of the Bush V. Vera, redistricting
3 is an area where appearances matter, and so there is a
4 bit of, I knowit where | see it, when | see it aspect
5 that's built into the court's case | aw.
6 | don't think any reasonable person could | ook
7 at, say, the Fifth District and say to thensel ves, that
8 is a conpact, reasonably drawn district that nakes
9 sense.
10 Q And which Fifth District are you talking about --

11 the House Fifth District?

12 A.  Yes.

13 Q Are you aware that the House Fifth District is
14 not challenged in this case?

15 A. Yes. I'malso aware that in a racia

16 gerrymanderi ng case, you're allowed, or it's acceptable
17 to | ook at evidence presented beyond the context of the
18 district's challenge. So, for exanple, in Al abama Bl ack
19 Legi sl ati ve Caucus, Justice Breyer says you can | ook at
20 statew de evidence, but ultimately the focus is on the
21 districts thensel ves, the challenged districts

22 t hensel ves, and you can't just have a bl underbuss

23 st atewi de assault on a map

24 Q | have a question about your denonstration maps.
25 Did you conduct a performance analysis for districts in
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1 t he denonstrati on maps?
2 A.  No, because again, these aren't renedial maps.
3 These are districted to denonstrate under G ngles Prong
4 1 that the black community is numerous enough to
5 constitute a mpjority in a reasonably configured
6 district.
7 Q Were you ever aware of the political perfornmance
8 of the denpnstration maps?
9 A.  No.
10 Q So you were never aware of how many denocrats or
11 republicans they el ected?
12 A. No, because the point is to denonstrate, under
13 G ngles Prong 1, that you can draw reasonably configured
14 districts where mnority groups constitute a najority of

15 t he popul ati on, which would trunp, regardl ess of whether

16 the constitution explicitly provided for it or not,

17 | ower-tiered concerns.

18 Q Now, we've talked a bit about what you didn't

19 | ook at in preparing your denonstration maps. 1'd like
20 to try and get an understandi ng of how you prepared

21 t hose maps and what ki nd of check you placed on it, and
22 "Il take those two issues in turn. First, how did you
23 prepare the denonstration maps in this case?

24 A.  In what sense?

25 Q How were they made?
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1 or if it's a chapter, but | did read it.
2 I know she does a lot of work on doing racially
3 pol ari zing analysis. She was, | believe, the RPV
4 anal yst for the map drawer in the Arizona case. O,
5 it's not a case -- the Arizona matter.
6 Q | see at the top of Page 28 in your report that
7 you thought your findings are |largely consistent with
8 Handl ey's report in this respect; do you see that?
9 A.  Yes.
10 Q GCkay. In what respect?
11 A. So it says the Handl ey report engages sone of
12 this analysis, which is responsive to ecol ogi cal
13 regression, or referencing ecol ogical regression and
14 ecol ogi cal inference, and the anal yses that | have
15 conducted are largely consistent with hers.
16 Q And in reading your report -- please correct ne
17 if I"'mwong -- do | have the correct understanding that
18 you don't have qualns with the reliability or quality of
19 Dr. Handl ey's analysis; instead, you seemto take issue
20 with how the analysis played out in the Comm ssion's map
21 drawi ng process; is that a fair understandi ng?
22 MR. PATTWELL: Objection; form
23 A. That's a little bit of a broad sweep. If we're
24 tal king as a general matter, | could probably agree with
25 that frame, but | don't remenber every single conclusion

Veritext Lega Solutions
WWw.veritext.com 888-391-3376

JA00493



Case 1:22-cv-00272-PLM-RMK-JTN ECF No. 71-2, PagelD.1176 Filed 05/09/23 Page 59 of

134

Page 61
1 within the Handl ey report, so there may be specific
2 exanmples that | would disagree wth.
3 Q  Ckay.
4 A. But ny approach was generally to, at least with
5 respect to the ecological inference calculations, to
6 just take her findings as they were, since they were
7 consistent with what | found with ny own anal ysis, and
8 then just supplenent themw th additional data that |'d
9 be able to find.
10 | know one of the experts -- Palmer, | think --

11 suggested that this is cherry picking, and | think he
12 m ssed what was going on. Dr. Handley had reported the
13 data out, and | didn't see a reason to duplicate it in
14 what was already a 120-page report, or on its way to

15 being, when | wote it.

16 Q Now, setting aside how you view the Conm ssion
17 enpl oyed Dr. Handl ey's analysis, do you have any

18 reservations about a map drawi ng conmm ssion relying on

19 the analysis that Dr. Handl ey prepared for the M chigan

20 Commi ssi on?

21 MR. PATTWELL: Objection; form

22 A. If we nean relying on the findings of her

23 ecol ogi cal inference and ecol ogi cal regression,

24 certainly not. Like | said, her results are pretty nuch
25 the same as the results that | cane up with, which is
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1 why there was no need to duplicate themin the report.
2 | don't think Dr. Palner was being needl essly

3 aggressive. | don't nmean to inply that, when he said I
4 was cherry picking. That's why we do the depositions.
5 Q Okay. Now actually nmay be a good tine to take a
6 break. We're at -- it's 11:08. 1Is it okay to take a

7 ten-m nute break? Let's do ten mnutes. So we'll be

8 back at 11:18.

9
10 (Recess from11:08 a.m to 11:25 a.m)
11

12 BY MS. McKNI GHT:
13 Q 1'd like to pass out what will be marked as
14 Exhi bit 5.

15 A. Before we get to this, | did have one other tweak
16 on a response.

17 Q Okay?

18 A. VWhich is that when | was putting this report

19 together, | did notice that the cal culations | had done
20 for the first version of nmy map were done with any part
21 bl ack as the definition, and those are included in the
22 appendi x -- those original maps. And so the naps

23 included in nmy plan, those maps had to be adjusted.

24 The maps in the appendi x were the first maps |

25 drew back in the spring of 2022. Because they utilized
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1 A. Yes. That is, | think you have to have ten
2 districts that conply with the Voting Rights Act that
3 will regularly elect the mnority candi date of choice.
4 That's the whole thrust of the Voting Ri ghts Act
5 chal | enge here.
6 Q  Ckay.
7 A.  VWho knows, though. | nmean, the MIIligan case is
8 acting like a sword of Danocles in this whole
9 litigation, and if this case is tried, it may be tried
10 under a conpletely different voting rights regine.
11 Q Pardon nme, M. Trende. | just need to organize
12 my papers here. 1'd like to step back for a mnute from
13 Dr. Rodden's report and ask you some questions about the
14 benchmark plan. Are you famliar with statenents nade
15 by some of the map drawers within the 2011 map draw ng

16 phase?

17 A. l've read themin some of the expert reports.

18 Q Do you recall reading a quote froma political
19 strategi st named Jeff Tinmer who was involved with

20 drawi ng the 2011 plans as saying, quote, there were two
21 mai n keys to gerrymandering in M chigan when | sat down
22 to draw maps ten and twenty years ago. Relying on

23 county and city or township geography, keeping those
24 intact hel ps republicans. The other thing that hel ps

25 republicans was the Voting Rights Act, packing the

Veritext Lega Solutions
WWw.veritext.com 888-391-3376

JA00496



Case 1:22-cv-00272-PLM-RMK-JTN ECF No. 71-2, PagelD.1179 Filed 05/09/23 Page 62 of

134

Page 131
1 Q We have sone pulled. 1'Il bring it after the
2 br eak.
3 A. Oh, good. But yeah, you can see on Page 92 where
4 "' mtaking sonmething directly fromny code and j ust
5 putting it on, and the code that I had in place gives
6 | ower 95 percent and upper 95 percent, so it's a 95
7 percent credible interval.
8 But that's just because it's the code that | had.
9 For the nobst part, | amjust doing -- when | do ny
10 summary charts and whatnot, |I'm just replicating what

11 Dr. Handl ey did.

12 Q Okay. Let's turn to Page 28 and 29 of your

13 report. This has to do with your analysis of the 2018
14 gubernatorial election. Again, this is on Page 28 and
15 29 of your report.

16 Now |I''m | ooki ng at Page 29. About hal fway down

17 that first paragraph, you note that you found that 37 --

18 | want to make sure you're --
19 A. I'mlistening.
20 Q Okay -- that 37.4 percent of blacks voted for

21 Whitnmer, and 41.1 percent voted for Thanedar; do you see

22 t hat ?

23 A. |1 do.

24 Q Do these figures, a difference of about four
25 percent age points, support a conclusion that black
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1 Q And here you report the BVAP for House District 4
2 at 45.5 percent; do you see that?
3 A.  Yes.
4 Q And do you know whet her the bl ack candi date of
5 choice won the 2018 primary in House District 47
6 A. Certainly not off the top of ny head.
7 Q Okay. MVhere in your report do you focus on the
8 wins, the 2018 primary? 1'1l1 see if | can help.
9 A. So for 2018, Dr. Handl ey had done the work, and

10 so | don't do anything differently from what she has.
11 Q  Ckay.
12 A. So all I"'mdoing here with 2 and 5, | believe,

13 are providing data where she did not.

14 Q OCkay. | see. What pages are 2 and 5 on?

15 AL 2 is on 37; 5is on 39.

16 Q And would you have relied on Dr. Handl ey's data
17 if you didn't agree with it?

18 A. So | never did any individual assessnent of -- |
19 never saw her code. What | did do was note that we

20 produced substantially simlar results with our

21 di fferent approaches, and so | felt confortable relying
22 on her, or, you know, using her findings for 2018 and
23 2020. | don't know if that's the sane as agreeing with
24 it, because | didn't go through and | ook through all of

25 her code and what not.
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1 Q Ckay.
2 A. But | don't have any reason to disagree with her,
3 is maybe a better way to put it.
4 Q Okay. Thank you. Let's nove to Page 25 of the
5 Handl ey report. This is Page 25 of Exhibit 5. Take a
6 mnute to look at this, M. Trende, and then I'l| ask
7 you sone questions about it.
8 A. Ckay.
9 Q Do you recall looking at this chart the first
10 time you reviewed Dr. Handley's report?
11 A.  Yes.
12 Q Ckay. And Dr. Handley states here, an
13 Exam nation Table 9 indicates that every Mchigan State

14 House District with a BVAP of at |east 35 percent elects

15 a mnority representative to the State House; do you see
16 t hat ?

17 A.  Yes.

18 Q Do you have any reason to disagree with that?

19 A. No. Well, this is as of 2021, so | don't know if

20 that's true as of today, but with that stipulation,

21 yeah.
22 Q Wth that stipulation, you don't have any reason
23 to disagree with that statenment as it relates to this

24 t abl e?

25 A. Yeah. If we say every Mchigan district in the
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1 area of Dr. Handley's elections. Both House District 4
2 and House District 11 are in the Detroit area, aren't

3 t hey?

4 A.  Yes.

5 Q Okay. Let's turn to Page 7 of your report. Here
6 " m | ooking at the second to | ast paragraph, and a

7 reference to Marshall Bullock was an African-Anerican

8 senat or who had been elected in a 45 percent BVAP

9 district four years earlier; do you see that?

10 A.  Yes.

11 Q Did you conduct a percent needed to win analysis
12 for Mchigan mnority voters?

13 A.  No.

14 Q And you woul d agree that Marshall Bull ock had

15 been elected in a district that was drawn bel ow mpjority
16 BVAP?

17 A.  Yes.

18 Q Did you conduct any form of anal ysis about

19 whet her the majority mnority districts in your
20 denmonstration plan provide mnority opportunity to el ect
21 t hat does not exi st under the chall enged pl ans?
22 A. Except to the extent that the -- there's analysis
23 of whether there would be opportunity to win under the
24 chal | enged pl ans, no.
25 Q Ckay. So you never conpared opportunity to win
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1 under the challenged plans to -- pardon ne -- | want to
2 make sure | understand what you just said.
3 A. Could I rephrase ny answer? Because the
4 denmonstration plan is only there to prove under G ngles
5 Prong 1 that the black population of Detroit is nunerous
6 enough to support 10 majority black districts in a
7 reasonably configured -- in reasonably configured
8 districts. So again, that's not necessarily a map that
9 was neant to be a remedial map or anything of the sort.
10 It's sinply to denonstrate G ngles Prong 1
11 Q Okay. So you never conducted an anal ysis where

12 you conpared the opportunity to elect in the

13 denonstration plan as conpared to the opportunity to

14 elect in the challenged plans; is that fair?

15 A. | never nmade that direct conparison, because

16 that's not the purpose of the denpbnstration plan. It's
17 just neant to illustrate nunerosity and conpactness.

18 Q Did you conduct any kind of conparison of

19 opportunity to el ect between the chall enged plans and
20 t he sinmulation plans?

21 A. No, because the simulation plans are only put

22 into place to illustrate that race predom nated in the
23 drawi ng of the district. To the extent you were able to

24 denonstrate that there tend to be RA conpliant

25 districts, | suppose that would give you defenses for 10
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1 STATE OF CHI O
2 COUNTY OF MADI SON) SS:  CERTI FI CATE
3
4 |, Emma Jane Troyer, a Notary Public within and
5 for the State of Ohio, duly comm ssioned and qualified,
6 DO HEREBY CERTI FY that the above-named SEAN
7 TRENDE was by nme first duly sworn to testify the truth,
8 the whole truth, and nothing but the truth.
9 Said testinony was reduced to witing by ne
10 stenographically in the presence of the w tness and
11 thereafter reduced to typewiting.
12 | FURTHER CERTIFY that | amnot a relative or
13 attorney of either party, in any manner interested in
14 t he event of this action, nor aml, or the court
15 reporting firmwth which I amaffiliated, under a
16 contract as defined in Civil Rule 28(D)
17 I N WTNESS WHEREOF, | have hereunto set ny hand
18 and seal of office at Plain City, Ohio, on this 25th day
19 of April, 2023.
20
- MAQMW
22 /Y
23 EMVA JANE TROYER
24 NOTARY PUBLI C, STATE OF OH O
25 My comm ssion expires 01-09-2027
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1 DEPGCSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS
2
ASSI GNMENT REFERENCE NO: 5857187
3 CASE NAME: Agee, Donald, Jr., Et Al. v. Benson, Jocelyn, Et Al
DATE OF DEPCSI TI ON: 4/20/ 2023
4 W TNESS' NAME: Sean P. Trende
5 In accordance with the Rules of Civi
Procedure, | have read the entire transcript of
6 my testinmony or it has been read to ne.
| have made no changes to the testinony
as transcribed by the court reporter
8
9 Dat e Sean P. Trende
10 Sworn to and subscribed before me, a
Notary Public in and for the State and County,
11 the referenced witness did personally appear
and acknow edge t hat:
12
They have read the transcript;
13 They signed the foregoing Sworn
St at enent; and
14 Their execution of this Statenment is of
their free act and deed.
15
I have affixed my nane and official sea
16
this day of , 20
17
18 Not ary Public
19
Commi ssi on Expiration Date
20
21
22
23
24
25
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1 DEPCSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS
2
ASSI GNMENT REFERENCE NO: 5857187
3 CASE NAME: Agee, Donald, Jr., Et Al. v. Benson, Jocelyn, Et Al.
DATE OF DEPCSI TI ON: 4/20/2023
4 W TNESS' NAME: Sean P. Trende
5 In accordance with the Rules of Civi
Procedure, | have read the entire transcript of
6 my testinmony or it has been read to ne.
I have listed ny changes on the attached
Errata Sheet, listing page and |line nunbers as
8 well as the reason(s) for the change(s)
9 | request that these changes be entered
as part of the record of ny testinony.
10
| have executed the Errata Sheet, as wel
11 as this Certificate, and request and authorize
that both be appended to the transcript of ny
12 testi nony and be incorporated therein.
13
Dat e Sean P. Trende
14
Sworn to and subscri bed before nme, a
15 Notary Public in and for the State and County,
the referenced witness did personally appear
16 and acknow edge that:
17 They have read the transcript;
They have listed all of their corrections
18 in the appended Errata Sheet;
They signed the foregoing Sworn
19 St at emrent; and
Their execution of this Statenment is of
20 their free act and deed.
21 I have affixed my nane and official sea
22 this day of , 20
23
Not ary Public
24
25 Conm ssi on Expiration Date
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20 Dat e Sean P. Trende
21 SUBSCRI BED AND SWORN TO BEFORE ME THI S
22 DAY OF , 20

23

Not ary Public
24

25 Comm ssi on Expiration Date
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Ohio Rules of Civil Procedure
Title V. Discovery
Rule 30
(e) Submission to Witness; Changes; Signing.
When the testimony is fully transcribed, the
deposition shall be submitted to the witness for
examination and shall be read to or by the witness,
unless examination and reading are waived by the
witness and by the parties. Any changes in form or
substance that the witness desires to make shall be
entered upon the deposition by the officer with a
statement of the reasons given by the witness for
making them. The deposition shall then be signed by
the witness, unless the parties by stipulation
waive the signing or the witness is ill, cannot be
found, or refuses to sign. The witness shall have
thirty days from submission of the deposition to
the witness to review and sign the deposition. If
the deposition is taken within thirty days of a
trial or hearing, the witness shall have seven days
from submission of the deposition to the witness to
review and sign the deposition. If the trial or
hearing is scheduled to commence less than seven
days before the deposition is submitted to the

witness, the court may establish a deadline for the
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witness to review and sign the deposition. If the
deposition is not signed by the witness during the
period prescribed in this division, the officer
shall sign it and state on the record the fact of
the waiver or of the illness or absence of the
witness or the fact of the refusal to sign together
with the reason, if any, given therefor; and the
deposition may then be used as fully as though
signed, unless on a motion to suppress the court
holds that the reasons given for the refusal to
sign require rejection of the deposition in whole

or in part.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

o