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AMICUS CURIAE’S STATEMENT OF INTEREST 
 

 Proposed amicus curiae League of Women Voters of Michigan (“League”) 

submits this brief in support of the Secretary of State of Michigan and Count MI 

Vote and urges affirmance of the District Court decision. 

 The League is a nonpartisan community-based statewide organization formed 

in April, 1919 after Michigan voters granted women suffrage in November, 1918.  

The League is affiliated with the League of Women Voters of the United States, 

which was founded in 1920.  The League is dedicated to encouraging its members 

and the people of Michigan to exercise their right to vote as protected by the federal 

Constitution, Michigan Constitution, and federal and state law.  The mission of the 

League is to promote political responsibility through informed and active 

participation in government and to act on selected governmental issues.  The League 

impacts public policies, promotes citizen education, and makes democracy work by, 

among other things, removing unnecessary barriers to full participation in the 

electoral process. 

 The League has developed a particular interest in reform of the Michigan 

redistricting process.  In 2011-12, local Leagues studied how redistricting was 

conducted in Michigan and other states, and began to advocate for reform in 

Michigan.  The League was the lead plaintiff in League of Women Voters of 

Michigan v. Benson, 373 F. Supp. 3d 867 (E.D. Mich. 2019) (3-judge court), vacated 
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on jurisdictional grounds, 589 U.S.   (No. 19-220) (2019), which found that 34 

districts in the 2011 Congressional and legislative districting plans were partisan 

gerrymanders.  The League supported the adoption of 2018 Proposal 2 which created 

the independent redistricting commission at issue in this case. 

 The League’s brief will provide the Court with historical information which 

will aid the Court in resolution of these appeals. 

BACKGROUND – THE FAILURE OF  
REDISTRICTING IN MICHIGAN 

 
 As Justice Brandeis observed, a “State may, if its citizens choose, serve as a 

laboratory,”1 giving rise to the concept of states as “laboratories of democracy.”  

Michigan’s “laboratory of democracy” has experimented with various non-judicial 

means of redistricting under its current Constitution since its 1963 adoption.  All 

have failed, instead yielding partisan gerrymanders or necessitating the courts to 

draw plans. 

 Under the original 1963 Constitution an 8-member commission appointed by 

the Republican and Democratic parties and equally divided between them was 

tasked with legislative redistricting.2  In the 1960’s, 1970’s, and 1980’s the 

 
1 New State Ice Co. v. Liebmann, 285 U.S. 262, 311; 52 S. Ct. 371; 76 L.Ed. 747 
(1932) (Brandeis, J., dissenting). 
2 Mich. Const. 1963 Art. 4, §6 (as adopted). 
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commission deadlocked, requiring the Michigan Supreme Court to decide upon the 

6 legislative plans for the State Senate and State House during those 3 decades.3 

 After the commission was discarded by the Michigan Supreme Court in 1982 

on procedural grounds,4 the process shifted to the Legislature and Governor.  They 

deadlocked in 1991 again requiring court-ordered plans for the State Senate and 

State House.5  In 2001 and 2011, the Legislature and Governor produced 4 

legislative plans – 2 State House and 2 State Senate – all of which were partisan 

gerrymanders6 and led to more litigation as well.7 

 While this failure, turmoil, and litigation engulfed the creation of legislative 

plans from the 1960’s through the 2010’s, the federal courts were similarly 

reluctantly drawn into the Congressional redistricting process.  From the 1970’s 

through the 1990’s the Legislature and Governor deadlocked on Congressional plans 

 
3 In re Apportionment of State Legislature – 1964, 373 Mich. 250; 128 N.W.2d 722 
(1964); In re Apportionment of State Legislature – 1972, 387 Mich. 442; 197 
N.W.2d 249 (1972); In re Apportionment of State Legislature – 1982, 413 Mich. 96; 
321 N.W.2d 565 (1982) (per curiam), appeal dismissed, 459 U.S. 900 (1982). 
4 In re Apportionment of State Legislature – 1982, supra. 
5 In re Apportionment of State Legislature – 1992, 439 Mich. 251; 483 N.W.2d 52 
(1992). 
6 See Benson, supra (finding 34 legislative and Congressional districts in the 2011 
plans were partisan gerrymanders); Center for Michigan, Re-Drawing Michigan at 
12-13 (2011) (describing Republican gerrymandering of the 2001 legislative plans). 
7 See NAACP v. Snyder, 879 F. Supp. 2d 662 (E.D. Mich. 2012) (3-judge court) 
(dismissing VRA claims against State House plan); O’Lear v. Miller, 222 F. Supp. 
2d 862 (E.D. Mich. 2002) (3-judge court), aff’d, 537 U.S. 997; 123 S. Ct. 512; 154 
L. Ed. 2d 391 (2002) (dismissing partisan gerrymandering claim against both 
legislative plans). 
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leading to federal court-ordered plans.8  The 2001 and 2011 Congressional plans 

were enacted by the Legislature and Governor but were partisan gerrymanders,9 and 

produced other litigation as well.10 

 Overall, in the last 6 decades Michigan has needed 3 redistricting plans – 

Congressional, State Senate, and State House – each decade for a total of 18 plans.  

The result during that period?  Eleven (11) judicially ordered plans and 7 

gerrymandered plans produced by the Legislature and Governor.  During those 6 

decades the prior commission, the Legislature, and the Governor produced no plans 

which weren’t partisan gerrymanders. 

It was against this history of a failed commission controlled by the Democratic 

and Republican Parties, failure by the Legislature and Governor to enact plans, 

partisan gerrymandering by the Legislature and Governor in 1964, 2001, and 2011, 

and 55 years of serial judicial intervention to draw plans that the voters of Michigan 

in 2018 created a new commission.  Learning from the failures of the past, the new 

commission excludes the Legislature and Governor from redistricting, is not 

 
8 Dunnell v. Austin, 344 F.Supp. 210 (E.D. Mich. 1972); Agerstrand v. Austin, No. 
81-40256 (E.D. Mich. unpublished opinion 1982) (3-judge court); Good v. Austin, 
800 F.Supp. 557 (E.D. & W.D. Mich. 1992) (3-judge court).  There was a 
legislatively adopted congressional plan in effect from 1964 until 1972, but it was 
tainted by allegations of partisan gerrymandering. See Dunnell, supra, 344 F.Supp. 
at 217. 
9 See note 6, supra. 
10 See LeRoux v. Secretary of State, 465 Mich. 594; 640 N.W.2d 849 (2002) (denying 
review of 2001 congressional plan). 
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controlled by the political parties or their agents, and has new safeguards against 

partisan gerrymandering.  Michigan’s “laboratory of democracy” continues to 

attempt to solve the challenge of redistricting.   

INTRODUCTION 

 Just as the people of Arizona have rid themselves of the “recurring 

redistricting turmoil,” “controversy,” and litigation created by the legislature 

performing redistricting11 so the people of Michigan have now discarded the 

dysfunction of the last 55 years for a new redistricting commission.  Through this 

litigation the partisans responsible for the chaos and gerrymandering of the last 6 

decades seek to return to the status quo ante by destroying the new commission 

before it can even begin its work.  The First and Fourteenth Amendments do not so 

require. 

ARGUMENT 

THE NEW MICHIGAN REDISTRICTING COMMISSION SHOULD BE 
UPHELD 

 
 Federal courts should defer to Michigan’s right to autonomously organize its 

redistricting commission. Alternatively, assuming arguendo that Plaintiff-

Appellants’ First and Fourteenth Amendment rights are burdened by the new 

Michigan redistricting provisions at issue and that strict scrutiny applies – neither of 

 
11 Arizona State Legislature v. Arizona Independent Redistricting Commission, 576 
U.S.      ,  ; 135 S. Ct. 2652, 2661; 192 L. Ed. 2d 704 (2015). 
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which are true – the provisions should be upheld because they advance several 

compelling state interests recognized by the Supreme Court and this Court, and they 

do so in a closely drawn way consistent with their prophylactic purposes. 

I. Michigan’s Right To Autonomously Organize Its Redistricting 
Commission Warrants The Highest Level Of Deference. 

 
 The Supreme Court has long held that equal protection “scrutiny will not be 

so demanding where we deal with matters resting firmly within a state’s 

constitutional prerogatives.”  Sugarman v. Dougall, 413 U.S. 634, 648; 93 S. Ct. 

2842; 37 L. Ed. 2d 853 (1973).  The Court described those prerogatives in a way 

which includes a redistricting commission such as Michigan’s as well as the 

qualifications and method of selection for its members: 

[E]ach State has the power to prescribe the qualifications 
of its officers and the manner in which they shall be 
chosen.”  Boyd v. Thayer, 143 U.S. 135, 161 (1892).  See 
Luther v. Borden, 7 How. 1, 41 (1849);  Pope v. Williams, 
193 U.S. 621, 632-33 (1904).  Such power inheres in the 
State by the virtue of its obligation, already noted above, 
“to preserve the basic conception of a political 
community.”  Dunn v. Blumstein, 405 U.S. at 344.  And 
this power and responsibility of the State applies,…to 
persons holding state elective or important nonelective 
executive, legislative, and judicial positions, for officers 
who participate directly in the formulation, execution, or 
review of broad public policy perform functions that go to 
the heart of representative government. 
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Id. at 647 (emphasis added).12 
 

 There is nothing “that go[es] to the heart of representative government” more 

than the method a state chooses to design the districts from which the people elect 

their legislators and representatives in Congress.  See, e. g., Reynolds v. Sims, 377 

U.S. 533, 564; 84 S. Ct. 1362; 12 L. Ed. 2d 506 (1964) (“State legislatures are, 

historically, the fountainhead of representative government in this country.”).   

In upholding the Arizona Independent Redistricting Commission against a 

federal constitutional challenge, the Supreme Court grounded its decision in this 

well-established deference to a state’s right to autonomy in organizing its 

government: 

[It] is characteristic of our federal system that States retain 
autonomy to establish their own governmental processes.  
See Alden v. Maine, 527 U.S. 706, 752 (1999) (“A state is 
entitled to order the processes of its own governance.”) 
The Federalist No. 43, at 272 (J. Madison) (“Whenever the 
states may choose to substitute other republican forms, 
they have a right to do so.”).  “Through the structure of its 
government, and the character of these who exercise 
government authority, a state defines itself as sovereign.”  
Gregory v. Ashcroft, 501 U.S. 452, 460 (1991). 
 

Arizona State Legislature, supra, 576 U.S. at  ; 135 S. Ct. at 2673 (emphasis 

added);  see also Lewis v. Casey, 518 U.S. 343, 349; 116 S. Ct. 2174; 135 L. Ed. 2d 

 
12 Under the Michigan Constitution the commission is performing a legislative 
function, see Mich. Const. Art. 4, §6(22), and its members are state officers, see id. 
Art. 11, §5. 
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606 (1996) (“it is not the role of the courts, but that of the political branches, to 

shape the institutions of government….”) (emphasis added). 

 The Court in Arizona State Legislature went on to describe the many benefits 

of deferring to a state’s right to organize its own government: 

Deference to state lawmaking “allows local policies ‘more 
sensitive to the diverse needs of a heterogeneous society,’ 
permits ‘innovation and experimentation,’ enable greater 
citizen ‘involvement in democratic processes,’ and makes 
government ‘more responsive by putting then States in 
competition for a mobile citizenry.’”  Bond v. United 
States, 564 U.S.  ,      ; 131 S. Ct. 2355, 2364; 180 L. Ed. 
2d 269, 280 (2011) (quoting Gregory, 501 U.S., at 458). 
 

576 U.S. at     ; 135 S. Ct. at 2673 (emphasis added). 
 
 In accordance with these precedents deferring to a state’s right to organize its 

government, the Court refused to use the federal constitution’s Elections Clause to 

interfere Arizona voters’ choice to create an independent redistricting commission 

through a citizen-initiated state constitutional amendment. See id. 

Under this case law, a state’s right to autonomy in creating the method of 

designing its legislative and congressional districts is at its zenith.  Similarly, 

deference to that state autonomy is also at its pinnacle.13 

 
13 The commission’s product, the districts themselves, are of course subject to federal 
and state constitutional and statutory standards, and judicial review in their 
composition. 
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 The Supreme Court’s decision in Rucho v. Common Cause,   U.S.       ; 

139 S. Ct. 2484; 204 L. Ed. 2d 931 (2019), reinforced a state’s right to autonomy in 

designing the method of  redistricting and the need for the highest level of deference 

to a state’s choice of methods. 

 In Rucho, the Court recognized that “[e]xcessive partisanship in districting” 

is “gerrymandering” which is “incompatible with democratic principles,”   U.S. 

at  ; 139 S. Ct. at 2506 (quoting Arizona State Legislature, 576 U.S. at  ;135 

S. Ct. at 2658).  However the Court went on to hold that claims of unconstitutional 

partisan gerrymandering “present political questions beyond the reach of the federal 

courts.”  Id.  Thus there is a federal constitutional right to be free from partisan 

gerrymandering but there is no federal court remedy. 

 Instead of a federal court remedy, the Court said that the remedy lay with the 

states.  See      U.S. at  ; 135 S. Ct. at 2507.  Thus the Court essentially delegated 

the issue of remedy for partisan gerrymandering to the political processes of the 

states.  Chief Justice Roberts in his opinion for the Court in Rucho singled out 

Michigan’s remedy, the commission at issue here which had been directly adopted 

by the voters: 

Indeed, numerous other States are restricting partisan 
considerations in districting through legislation.  One way 
they are doing so is by placing power to draw electoral 
districts in the hands of independent commissions.  For 
example, in November 2018, voters in Colorado and 
Michigan approved constitutional amendments creating 
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multimember commissions that will be responsible in 
whole or in part for creating and approving district maps 
for congressional and state legislative districts.  See Colo. 
Const., Art. V, §§44, 46; Mich. Const., Art. IV, §6. 
 

Id. 
 Yet now opponents of Michigan’s remedy, which has been cited by the 

Supreme Court as an alternative to an unavailable federal court remedy, ask the 

federal courts to dismantle it. 

 In this rare constitutional situation where the federal courts have no 

jurisdiction to enforce the constitutional right to be free from partisan 

gerrymandering because it is a political question, Supreme Court precedents from 

Sugarman to Alden to Arizona State Legislature to Rucho support the highest level 

of deference to the remedy created by a political branch, the voters of the State of 

Michigan. Put another way in the absence of federal court enforcement there should 

be maximum deferral to a state’s chosen means of enforcing a federal constitutional 

right in the redistricting context.14 

 
14 Judicial deference to state autonomy is particularly appropriate where, as here, the 
voters – the ultimate sovereign – have bypassed recalcitrant state elected officials to 
solve a problem themselves.  See Arizona State Legislature, supra (upholding a voter 
initiative creating a redistricting commission); Schuette v. Coalition to Defendant 
Affirmative Action, 572 U.S. 291, 311; 134 S. Ct. 1623; 188 L. Ed. 2d 613 (2014) 
(plurality opinion) (sustaining a voter-approved constitutional amendment under 
which Michigan voters bypassed public officials who were not responsive to the 
majority on the issue of affirmative action). 
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 Such deference is not only supported by decades of Supreme Court precedent 

but is consistent with the Supreme Court’s own approach when there are concurrent 

enforcement powers in the federal courts and in a federal political branch. 

 In those situations the Court has held that the federal political branch’s efforts 

are owed “much deference.”  For example, in City of Boerne v. Flores, 521 U.S. 

207; 117 S. Ct. 2157; 138 L. Ed. 2d 624 (1997), the Court considered the scope of 

Congress’ enforcement power under the Fourteenth Amendment.  While holding 

that Congress exceeded its power in enacting the statute at issue, the Court also held 

that as a general matter:  

It is for Congress in the first instance to “determine 
whether and what legislation is needed to secure the 
guarantees of the Fourteenth Amendment,” and its 
conclusions are entitled to much deference. Katzenbach v. 
Morgan, 384 U.S. at 651. 
 

Id. at 536.15 
 
 If the federal courts in concurrent enforcement situations should show “much 

deference” to the political branches, maximum deference is appropriate to a state 

redistricting mechanism intended to prevent a constitutional evil, partisan 

gerrymandering, in the absence of a concurrent federal court remedy. 

 
15 There are other areas of the law where the federal courts are highly deferential to 
the actions of state actors such as habeas corpus review and qualified immunity.  See, 
e.g., Cole, The Value of Seeing Things Differently: Boerne v. Flores and 
Congressional Enforcement of the Bill of Rights, 1997 Supreme Court Review 31, 
71-73.    
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 Michigan’s redistricting commission deserves the highest level of judicial 

deference. 

II. The Exclusion Of The Political Parties Serves Michigan’s Compelling 
State Interests In A Redistricting Process Which Works Without Court 
Intervention And Prevent Partisan Gerrymanders.  

 
 It cannot be gainsaid that Michigan has compelling interests in a functional 

redistricting process so it can govern itself, stay out of federal court, and prevent 

partisan gerrymandering because the Supreme Court has recognized that 

gerrymandering is “incompatible with the democratic principles,” Rucho, supra,   

U.S. at  ; 139 S. Ct. at 2506 (quoting Arizona State Legislature, supra, 576 U.S. 

at ; 135 S. Ct. at 2658). 

 However, as the Supreme Court also has held, the federal courts have no role 

in remedying partisan gerrymandering, see Rucho, supra, and should be the last 

resort in the redistricting process,  see, e.g., Chapman v. Meier, 420 U.S. 1, 27; 95 

S. Ct. 751; 42 L. Ed. 2d 766 (1975) (“reapportionment is primarily the duty and 

responsibility of the state through its legislature or other body, rather than of a federal 

court.”). 

 Thus, given that the federal courts can provide no remedy for partisan 

gerrymandering and are extremely reluctant to engage in redistricting at all, it falls 
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to Michigan to protect its compelling interests in a functional redistricting process 

which reduces litigation and prevents partisan gerrymandering.16 

 This is precisely what Michigan has done with the creation of a new 

redistricting commission.  During the last 6 decades, Michigan has needed 3 plans – 

Congressional, State Senate, and State House – for each decade, a total of 18 plans.  

The processes which gave the major political parties and their operatives a role – the 

former commission or the regular legislative/executive process - produced no plans 

in 11 instances and partisan gerrymanders in 7 others.  As that historical record 

illustrates, giving a controlling role to the political parties – whether through a 

commission or through the Legislature or Governor - leads to gridlock or to partisan 

gerrymandering.   

Based on the hard-earned lessons of history, Michigan has enacted a 

reasonable prophylactic rule going forward excluding the political parties and their 

operatives from a formal role in the new commission.  The political parties and their 

operatives remain free to advocate before the commission, speak freely about its 

activities, and appeal its decisions. 

 
16 Indeed, this Court and the federal district courts in Michigan, which have seen 
several cases involving redistricting during the last 55 years, virtually all of them 
requiring 3-judge panels, also have a substantial interest in a much less litigious 
Michigan redistricting process.  One way for federal courts to adhere to the Supreme 
Court’s instructions to stay out of redistricting is to allow states to create a 
redistricting process which yields plans not gridlock. 
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 The Supreme Court and this Court have recognized that when a state has a 

strong interest, even an interest which may collide with the First Amendment, it can 

undertake prophylactic measures such as this one to protect its interests.  See, e.g., 

Ohralik v. Ohio State Bar Association, 436 U.S. 447, 466-67; 98 S. Ct. 1912; 56 L. 

Ed. 2d 444 (1978) (upholding as a prophylactic rule Ohio’s regulation of attorney 

solicitation); Schickel v. Dilger, 925 F. 3d 858, 873-75 (6th Circuit 2019) (upholding 

prophylactic legislation banning lobbyist contributions and gifts to legislators as 

serving compelling state interests).  

 The role that the Michigan Republican Party here demands – formal inclusion 

in the new commission and control of the selection of the Republicans who serve on 

it - would resurrect the failed redistricting system Michigan voters rejected in 2018 

after 55 years of dysfunction.  Because it is contrary to Michigan’s compelling 

interests in a functional redistricting system without partisan gerrymandering, the 

First and Fourteenth Amendments do not require Michigan to return to that 

demonstrably failed system by abandoning a historically justified prophylactic 

alternative. 

III. The Disqualification Provisions Serve Several Compelling Interests. 
 
 To ensure the new commission serves Michigan’s compelling interests in 

creating redistricting plans without litigation and partisan gerrymandering, Michigan 

voters also adopted prophylactic restrictions on who can serve on the commission.  
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Those restrictions are not only historically justified but also advance several 

compelling interests in a closely drawn way consistent with their prophylactic 

purposes. 

 In determining whether prophylactic rules are closely drawn this Court has 

held that this 

requires “a fit that is not necessarily perfect, but 
reasonable; that represents not necessarily the single best 
disposition but one whose scope is ‘in proportion to the 
interest served,’ … that employs not necessarily the least 
restrictive means but … a means narrowly tailored to 
achieve the desired objective.” Id. At 2018 (quoting Board 
of Trustees v. Fox, 492 U.S. 469, 480, 109 S. Ct. 3028, 106 
L. Ed. 2d 388 (1989). 
 

Schickel, supra, 925 F.3d at 873. 
 
 The restrictions at issue meet this Court’s standards of a “reasonable” fit “in 

proportion to the interest served.” 

 A. Avoiding Conflicts of Interest Is a Compelling Government Interest 
 
 The Supreme Court has recognized that redistricting commissions fulfill the 

compelling state interest “in limiting the conflict of interest implicit in legislative 

control over redistricting.” Arizona State Legislature, supra, 576 U.S. at      ; 135 S. 

Ct. at 2676 (quoting Cain, Redistricting Commissions: A Better Political Buffer?, 

121 Yale L.J. 1808, 1808 (2012). 

 The compelling interest in avoiding conflicts of interest is not only served by 

a commission replacing the conflict-ridden Legislature, it is also served by 
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structuring the commission itself to ensure that the commission does not become 

coopted by the Legislature or the agents of current or future legislators. 

 The natural inclination of incumbent legislators and Members of Congress, 

candidates for those offices, and possible future candidates for those offices serving 

in local office or active in a political party, is to draw districts which advance their 

interest in being elected.  See Benson, supra, 373 F. Supp. 3d at 886, 889-90 (2011 

Congressional and legislative plans were drawn by incumbents to protect 

themselves).  That creates a conflict of interest. 

 Other partisan state elected officials would have the same conflict of interest 

if allowed serve on the commission, particularly given Michigan’s term limits which 

have created a revolving door of people moving from office to office.  For example, 

former Secretary of State Ruth Johnson is now a State Senator.  See 2019-20 

Michigan Manual at 153.  Local officials in partisan and non-partisan office run for 

and are elected to the Legislature and Congress, creating a conflict of interest if they 

were on the commission and had a hand in creating districts in which they may run.  

See 2019-20 Michigan Manual at 146-66, 179-234 (biographies of 148 current 

legislators indicate many previously served in local elective office). 

 Many state and local political party officials also run for the Legislature.  See 

id. (many current legislators are current or former political party leaders or 
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members).  They would have a conflict of interest if allowed to serve on the 

commission and help draw districts in which they could run for office. 

 The employees, campaign workers, consultants, and immediate family 

members of all the people described above would be nothing more than their agents 

if allowed to serve on the commission.  Employees, campaign workers, and 

consultants all have a strong economic interest – their jobs – in serving as the agents 

of their legislative employers on the commission.  See, e.g., Benson, supra, 373 F. 

Supp. 3d at 886 (2011 map drawer states that “[e]very [legislative] staffer’s political 

future… depended on how the lines turned out”).  Some legislative employees later 

run for the Legislature themselves.  See 2019-20 Michigan Manual at 146-66, 179-

234 (several current legislators are former legislative employees). That creates a 

conflict as well.  Immediate family members not only have an economic interest in 

helping their officeholder/candidate/potential future candidate family members but 

a sense of family loyalty as well creating a conflict of interest for them. 

 For all these reasons the disqualification from service on the commission of 

the persons listed in Michigan Constitution Article 4, §6(1)(b)(i)-(v) and (c) serve 

Michigan’s compelling interest in avoiding conflicts of interest by those serving on 

the commission.  Those disqualification categories are a “reasonable” fit “in 

proportion to the interest served,” Schickel, supra, 925 F.3d at 873.   
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B. Michigan Has Compelling State Interests in Fostering Electoral 
Competition, Reducing the Advantage of Incumbency, Encouraging 
New Candidates, Dislodging Entrenched Leaders, Curbing Special 
Interest Groups, and Decreasing Political Careerism.    

 
 In upholding Michigan’s legislative term limits against First and Fourteenth 

Amendment challenges, this Court found that “foster[ing] electoral competition by 

reducing the advantages of incumbency and encouraging new candidates,” as well 

as “dislodging entrenched leaders, curbing special interest groups, and decreasing 

political careerism” were all compelling government interests. Citizens for 

Legislative Choice v. Miller, 144 F. 3d 916, 923 (6th Circuit, 1998). 

 Each category of prophylactically disqualified persons advances one or more 

of those compelling interests, and is justified by the dysfunctional history of 

Michigan redistricting since the 1960’s rendering them a “reasonable” fit “in 

proportion to the interest served,” Schickel, supra, 925 F.3d at 873. 

1. Section 6(1)(b)(i) 

This provision bars declared candidates for partisan federal, state, and local 

office from commission service.  Not only does it serve Michigan’s compelling 

interest in avoiding conflicts of interest as described supra, but it also serves the 

compelling interests in “fostering electoral competition,” “encouraging new 

candidates,” and “decreasing political careerism.”  For example, incumbent 

legislators who were eligible for reelection helped craft the 2011 districts in order to 

discourage “electoral competition” and “new candidates”, and to further their own 
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careers. See Benson, supra, 373 F. Supp. 3d at 882-84, 886-90.  Removing them 

from the process will increase competition, draw new candidates, and discourage 

political careerism. 

2. Section 6(1)(b)(ii) 

This section prohibits elected officials in federal, state, and local office from 

commission service.  

Elected officials already enjoy an up to 20% advantage over non-incumbents 

in election campaigns. See Warshaw, “Local Elections and Representation in the 

United States,” 2019 Annual Review of Political Science 461, 469 (Figure 4).  

Allowing them to help draw their own districts would give them an insurmountable 

advantage and perpetuate the previous failed process.  

Therefore, this section advances Michigan’s compelling interests in avoiding 

conflicts of interest detailed supra, “dislodging entrenched leaders,” and “decreasing 

political careerism.”  Because state and federal elected officials were intimately 

involved in the 2011 gerrymanders, see Benson, supra, 373 F. Supp. 3d at 882-84, 

886-90 (map drawers’ goals included protecting every Republican incumbent 

Member of Congress and every Republican incumbent State Senator), their 

exclusion also protects Michigan’s compelling interest in preventing partisan 

gerrymanders. 
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 3. Section 6(1)(b)(iii) 

This section stops an “officer or member of the governing body of a national, 

state, or local political party” from serving on the commission.  This provision helps 

root out one of the major causes of redistricting dysfunction in Michigan since 1963: 

the political parties. 

As detailed supra the original political party-controlled redistricting 

commission failed during the 30 years it was in effect to produce any plans.  National 

and state party officials played central roles in the gerrymandering of Michigan’s 

redistricting plans in 2001 and 2011.  See note 6 supra.  For example the Michigan 

Republican Party chair was a key player in the 2011 gerrymanders – attending 

meetings at which plans were discussed, serving as a conduit for the wishes of party 

donors, and having input into districts.  See Benson, supra, 373 F. Supp. 3d at 886, 

890-91.  One of the drawers of the 2011 gerrymandered maps was the former 

executive director of the Michigan Republican Party.  See id. at 883.  He was also 

one of the architects of the 2001 partisan gerrymanders.  See id.  National party 

officials and organizations helped craft the 2011 gerrymanders as well.  See id at 

882-83.   

Moreover, these party leaders are also potential future candidates so their 

presence on the commission would create a conflict of interest which Michigan has 

a compelling interest in avoiding.  See supra Section III.A. 
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Thus the exclusion of political party leaders advances compelling interests in 

preventing gerrymandering, “dislodging entrenched leaders,” “decreasing political 

careerism,” and avoiding conflicts of interest. 

4. Section 6(1)(b)(iv)

This section prohibits consultants or employees of federal, state, or local 

elected officials or candidates, employees or consultants to their campaigns, and 

consultants or employees of PACs from commission service. 

Not only do these employees and consultants have a conflict of interest 

creating a compelling interest in their exclusion, see supra Section III.A., but 

historically these employees have played important roles in partisan gerrymandering 

providing another compelling interest in exclusion.  See Benson, supra, 373 F. Supp. 

3d at 883-90 (several legislative employees had a role in the 2011 gerrymanders).  

Political consultants helped draw the gerrymandered maps in 2011. See id. at 883-

91. These employees and consultants have made careers in politics, see, e.g., id.,

and therefore Michigan’s compelling interest in “decreasing political careerism” is 

furthered by this exclusion as well. 

To sum up, compelling interests in avoiding conflicts of interest, preventing 

partisan gerrymandering, and “decreasing political careerism” are all served by this 

provision. 
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5. Section 6(1)(b)(v) 

This provision disqualifies legislative employees from commission service. 

Nearly a dozen legislative employees helped draw or were involved in the 

2011 gerrymanders.  See Benson, supra, 373 F. Supp. 3d at 883-90.  Those 

employees also had long careers in partisan politics.  See id. Some legislative 

employees later run for the Legislature creating a conflict of interest if they could 

serve on the commission.  See 2019-20 Michigan Manual at 146-66, 179-234 

(several current legislators were formerly legislative employees).    

Thus this exclusion advances compelling interests in preventing 

gerrymandering, stopping conflicts of interest, and “decreasing political careerism.”  

6. Section 6(1)(b)(vi) 

This section bars lobbyists and their employees from serving on the 

commission. 

With good reason. 

When asked about the role of lobbyists in the Legislature, a leading Lansing 

lobbyist recently said: “We’re running things.”  Michigan Advance, History-making 

lobbyist reflects on more than 50 years in the business, at 4 (December 28, 2019) 

(copy in Addendum). 

Lobbyists’ stock-in-trade is influence with legislators.  A lobbyist or lobbyist 

employee who serves on the redistricting commission and has the ability to influence 



23 

the creation of 148 districts which will be occupied by hundreds of legislators during 

the subsequent decade, can use that position to help or hurt incumbent legislators 

and future candidates, thereby leveraging that commission position for his/her 

economic and political benefit. 

Michigan has a compelling interest in “curbing special interest groups.”  

Lobbyists are themselves such a group and their bread and butter is representing 

special interests groups.  Keeping lobbyists and their employees off the commission 

serves that compelling interest. 

Some lobbyists also run for the Legislature.  See 2019-20 Michigan Manual 

at 146-66, 179-234 (legislative biographies disclose that some formerly lobbied). 

Thus, lobbyists also have a conflict of interest if allowed to serve. 

The compelling government interests in “curbing special interest groups” and 

preventing conflicts of interest sustain this provision.17 

17 In Schickel, supra, this Court held that a ban on lobbyists providing “anything of 
value” to a legislator served the compelling government interests in preventing 
corruption and the appearance of corruption.  925 F. 3d at 875.  A lobbyist helping 
to craft districts for legislators is providing considerable value to those legislators. 
To the extent excluding lobbyists from the commission prevents such “gifting” it 
serves the compelling government interests in preventing corruption and its 
appearance. 
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7. Section 6(1)(b)(vii) 

This section prevents state employees who are not in the classified civil 

service from serving on the commission.  As with all other exclusions this one is 

rooted in Michigan experience and serves compelling interests. 

Michigan has a nonpartisan, merit-based civil service system for state 

employees.  See Mich. Const. Art. 11, §5.  However, there are over 100 positions in 

the Governor’s office and the 20 departments of state government which are exempt 

from that system.  See id.  ¶1; These positions are for at-will political appointees. 

See Mich. Const. Art. 11, §5; 1961-62 Constitutional Convention Comment ¶2; 

Michigan Attorney General Opinions Nos. 4783 (1973), 4484 (1965), 4272 (1963-

64). 

Historically, these positions are often filled with people from an elected 

official’s past or future election campaigns.  For example, Michigan Attorney 

General Schuette, who served from 2011 until 2019, made these appointments to 

unclassified positions in the Department of Attorney General: 

• Gerald Hills was Schuette’s Senior Advisor.  Hills, who formerly 

worked 10 years for Governor John Engler as Director of 

Communications and later as Chair of the Michigan Republican Party, 

among other partisan work, had a senior position on Schuette’s 2010 

and 2014 campaigns.  He also worked on Schuette’s 2018 campaign for 
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governor.  See Detroit Free Press, “Bill Schuette stocks AG staff with 

GOP operatives” (December 15, 2017) (copy in Addendum). 

• John Sellek was Schuette’s Director of Public Affairs.  Sellek worked

on Schuette’s 2014 reelection campaign and on Schuette’s 2018

gubernatorial campaign.  Previously he worked for Governor Engler,

for Republicans in the State Legislature and for the Michigan

Republican Party.  See id.

• Dennis Starner was Schuette’s driver.  See id. A former Chair of the

Midland County Republican Party, he also served as Treasurer of

Schuette’s political candidate committees, overseeing the raising and

spending of tens of millions of dollars by those entities.

Given the partisan political nature of the persons appointed to exempt 

positions, their exclusion from the commission serves Michigan’s compelling 

interests in avoiding conflicts of interest and “decreasing political careerism.” 

8. Section 6(1)(c)

This section prohibits immediate family members of disqualified persons 

from serving on the Commission. 

The Michigan Legislature has had at least 40 family dynasties since the 

1980’s, defined as 2 or more immediate family members who share the same last 

name succeeding each other in the Legislature.  See Detroit Free Press, How family 
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dynasties dominate Michigan politics (December 6, 2017) (copy in Addendum); 

Michigan Manuals, 1980-present.  These family dynasties occur in many different 

ways: spouses succeeding spouses, children succeeding parents, parents succeeding 

children, spouse-spouse-child, siblings, etc.  See id. 

These dynasties are on both sides of the aisle from everywhere in Michigan, 

from the Rocca’s of Macomb County (over 30 family years in the Legislature) to the 

Leland’s of Detroit (over 30) to the Posthumus’s of Kent County (over 20) to dozens 

more families with 10, 20, or 30 plus years in the Legislature. See id.18 

These dynasties bring enormous electoral advantages to the second, third, or 

fourth family member who runs in terms of name recognition which is a very 

important factor in winning elections.  See id. 

If in addition to name recognition, immediate family members of legislators 

or their agents were allowed to serve on the commission, their ability to create or 

perpetuate a family dynasty would be enhanced.  When combined with name 

recognition, opposing candidates would face a difficult if not impossible challenge:  

defeating a candidate with name recognition whose family may have helped draw 

the district in which the election occurs. 

 
18 Many of these families also have or have had members in statewide, federal, or 
county office. See id. 
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The bar on service by immediate family members thus plainly serves 

Michigan’s compelling interests in “fostering electoral competition,” “encouraging 

new candidates,” “dislodging entrenched leaders,” and “decreasing political 

careerism.”  

CONCLUSION AND RELIEF SOUGHT 

 For the reasons stated proposed Amicus Curiae League of Women Voters of 

Michigan urges the Court to affirm the decision of the District Court. 

       Mark Brewer (P35661) 
       Goodman Acker, P.C. 
       Attorneys for Proposed Amicus Curiae  
       League of Women Voters of Michigan 
       17000 W. Ten Mile Road 
       Southfield, MI 48075 
       (248) 483-5000 
       mbrewer@goodmanacker.com  
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