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IN THE CIRCUIT COURT OF COLE COUNTY, MISSOURI 
 

RICHARD VON GLAHN,   ) 
     ) 
Plaintiff,     ) 

      ) 
v.       ) Case No. 26AC-CC00440 

) 
DENNY HOSKINS, in his official ) 
capacity,     )  
      ) 
 Defendant.    ) 
      ) 
 

PLAINTIFF’S TRIAL BRIEF 

This case is about whether the Secretary of State correctly decided not to 

certify the referendum petition on House Bill 1. He did not.  

The Secretary claims a referendum is not available because House Bill 1 

redraws Missouri’s congressional districts. But House Bill 1 is an act of the 

General Assembly, and the Missouri Constitution reserves to the people the 

power to approve or reject by referendum “any act of the general assembly”—with 

two narrow exceptions, neither of which applies here.  

Over a century ago, the United States Supreme Court held that redistricting 

bills may be subject to a state referendum without violating the Elections Clause. 

That’s still the law. The Secretary’s last-minute decision to reject this 

referendum—after months of deliberate delay—cannot be salvaged by meritless 

legal analysis. The Secretary complains of a crisis of his own making. The Court 

should ignore these complaints and reverse the Secretary’s decision deeming the 

Referendum Petition insufficient.  
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I. The Right of Referendum is Inviolate and Reserved to the People 

Despite the Secretary’s apparent surprise that a sufficient referendum 

petition suspends a law, this is how referenda work. The referendum is a “means 

through which the public may have some say with regard to the laws which shall 

be enacted.” 42 Am. Jur. 2d Initiative and Referendum § 1. One of the purposes 

of a referendum “is to suspend or annul laws which are not yet effective in order 

to provide the people a means of expressing their desire regarding a legislative 

proposition; a referendum amounts to a veto power over enactments of 

representative bodies.” Id. The Missouri Supreme Court and courts across the 

country have recognized that’s how referenda function. See Maggard v. State, 

733 S.W.3d 411, 420 (Mo. banc 2026) (“If, however, the December 9 referendum 

petition filing is ultimately determined to be sufficient . . . HB 1 did not take effect 

on December 11, HB 1 was “referred to the people” as of December 9, and HB1 

“shall take effect when approved by a majority of the votes cast thereon, and not 

otherwise.”); see e.g. State v. Mata, 934 N.W.2d 475, 485 (2019) (“[W]e 

concluded that upon filing of a referendum petition appears to have a sufficient 

number of signatures, operation of the legislative act is suspended so long as the 

verification and certification process ultimately determines that the petition had 

the required number of valid signatures.”); Bernstein Bros., Inc., v. Dep’t. of 

Revenue, 661 P.2d 537 (1983) (“We concluded that the [referendum] power itself 

was created to benefit the majority of the people by suspending operation of a 

statute until the people have an opportunity to approve or reject legislation.”); 
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Wilde v. City of Dunsmuir, 470 P.3d 590 (Cal. 2020) (“A referendum suspends 

operation of the law until it is approved by a majority of voters.”).    

Missouri voters first reserved the legislative power to themselves adopted a 

constitutional amendment establishing the right of referendum in 1908. No Bans 

on Choice v. Ashcroft, 638 S.W.3d 484, 486 (Mo. banc 2022) (citing Marsh v. 

Bartlett, 121 S.W.2d 737, 742 (Mo. banc 1938)). This provision “served the one 

purpose, to recall all legislative power theretofore granted to the end that the 

whole power to be granted should be subject to the initiative and referendum.” 

Marsh, 121 S.W.2d at 742. When the people vested legislative authority in the 

General Assembly, they “reserve[d] to themselves power to propose laws and 

amendments to the Constitution and enact or reject the same at the polls, 

independently of the legislative assembly.” Id. 

To make this power meaningful, courts have made clear that the provisions 

governing referendum “should be construed liberally to the end that [the 

people’s] right to determine all proper questions by free and open elections shall 

be secure.” State ex rel. Voss v. Davis, 418 S.W.2d 163, 167 (Mo. 1967); see also 

Rekart v. Kirkpatrick, 639 S.W.2d 606 (Mo. banc 1982). In other words, 

“[p]rovisions reserving to the people the powers of initiative and referendum are 

given a liberal construction to effectuate the policy thereby adopted.” Voss, 418 

S.W.2d at 167. 
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II. The Missouri Constitution Authorizes Referendum on Acts of 

the General Assembly, Including Congressional Maps 

The Secretary’s Certificate rests on a fundamental misreading of the 

Missouri Constitution. His arguments—and the Attorney General’s supplemental 

“opinion”—fail to account for the Constitution’s plain language and the settled 

law interpreting it. 

The Secretary’s Certificate asserts the Referendum is “insufficient under 

the Missouri Constitution because the Missouri Constitution does not authorize a 

referendum on congressional redistricting plans passed by the General 

Assembly.” Stip. Ex. 5.  The Attorney General’s attached “opinion” adds a 

requirement: supposedly, the Constitution needs to contain a “clear statement” 

specifically authorizing referenda on redistricting bills. Id. 

The Secretary’s own words doom his analysis.  It is true that the 

“congressional redistricting plans [were] passed by the General Assembly.” Id.  

That means the people have reserved the right to conduct a referendum. The 

plain language of Article III, Sections 49 and 52(a) provide the clearest statement 

possible that a referendum on House Bill 1 is available and appropriate.  

A. The Plain Language of the Missouri Constitution Authorizes a 

Referendum on Redistricting Legislation 

Courts interpret constitutional provisions to give effect to their “plain, 

ordinary, and natural meaning.” Wright-Jones v. Nasheed, 368 S.W.3d 157, 159 

(Mo. banc 2012). The Supreme Court of Missouri “has repeatedly held, when the 
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language of a constitutional provision is clear and unambiguous, [the] Court has 

no other duty than to apply the language of the provision as written.” Planned 

Parenthood of the St. Louis Region v. Dep’t of Social Services, 602 S.W.3d 201, 

214 (Mo. banc  2020). And when the language is clear and unambiguous, the 

Court must apply the language as written and “may not resort to canons of 

construction to arrive at a different result.” State ex rel. Hillman v. Beger, 566 

S.W.3d 600, 605 (Mo. banc 2019).  

Here, the words are clear and lead to only one conclusion. Article III, 

Section 49 reserves to the people the “power to approve or reject by referendum 

any act of the general assembly, except as hereinafter provided.” Mo. 

Const. art. III, § 49 (emphasis added). This language is unambiguous: if there is 

an act of the general assembly—any act—the people can (with a sufficient number 

of signatures) order a referendum.  

There can be no doubt about what those words mean. “Any” means “one, 

no matter which, of more than two,” or—more simply—“without limit.” Webster’s 

New World College Dictionary at 64 (5th ed. 2014). The referendum power thus 

covers acts of the General Assembly without limit, except where the Constitution 

itself explicitly provides otherwise. The State’s position overlooks those words 

and attempts to arrive at a different result. The State asks the Court to insert the 

words “except an act of the general assembly that redraws congressional district 

lines” into the Constitution. The Court may not do so.  
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Congressional redistricting is accomplished by an act of the General 

Assembly. Mo. Const. art. III, § 45 (“[T]he general assembly shall by law divide 

the state into districts corresponding with the number of [congressional] 

representatives to which it is entitled[.]”). House Bill 1—the 2025 congressional 

redistricting map—was passed by an “act of the general assembly,” as the bill 

itself states. See Pet. Ex. 1; Stip. Ex. 1. It is therefore subject to the referendum 

unless it falls within one of the exceptions “hereinafter provided.” Mo. Const. art. 

III, § 49. 

Article III, Section 52(a) provides only two exceptions to the referendum 

power: (1) “[L]aws necessary for the immediate preservation of the public peace, 

health or safety”; and (2) “[L]aws making appropriations for the current expenses 

of the state government, for the maintenance of state institutions and for the 

support of public schools.” Mo. Const. art. III, § 52(a). 

House Bill 1 falls within neither exception. It is not a law “necessary for the 

immediate preservation of the public peace, health or safety”—indeed, the 

Missouri Supreme Court has already examined this measure and determined that 

“HB 1 has no emergency clause.” Maggard v. State, 733 S.W.3d 411, 421 n. 8 

(Mo. banc 2026); cf. ACLU v. Ashcroft; 577 S.W.3d 881, 884 (Mo. App. 2019) 

(“The Secretary of State concluded that because HB 126 contained an emergency 
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clause, the act was constitutionally ineligible in its totality for the referendum 

process.”). Nor does House Bill 1 make any appropriations. Id.1 

Undeterred, the Attorney General attempts to fit congressional 

redistricting into the appropriations exception. Stip. Ex. 5. Her theory is that 

“suffrage is a fundamental state institution, and congressional redistricting is 

necessary to maintain the suffrage right as populations shift over time.” Id. This 

argument ignores both a key qualifier and basic grammar. Mo. Const. art. III, 

§ 52(a). The exception relates only to appropriations bills, which HB 1 is not. 

Every item in the Attorney General’s list—“current expenses of the state 

government,” “maintenance of state institutions,” and “support of public 

schools”—is preceded by the word “for.” That word “for” links each item back to 

the qualifying phrase “laws making appropriations.” The exception applies only 

to appropriations bills, and House Bill 1 is not one. See Doyle v. Tidball, 625 

S.W.3d 459, 466 (Mo. banc 2021) (“Appropriations [bills] consist of both a 

specific amount [appropriated] and a specific purpose.”).  

 

 

 
1 The exceptions in Section 52(a) cover legislation that is effective at a time other 
than “ninety days after the adjournment of the session . . . at which it was 
enacted.” Mo. Const. art. III, § 29. This makes sense, as the purpose of the 
referendum is to commit to the people the power to approve legislation that is not 
already in effect.  
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B. The Referendum is Encompassed Within Missouri’s Legislative 

Power 

The Secretary nonetheless contends constitutional restrictions on 

legislative authority are construed narrowly and the Court should rely on this 

principle to simply ignore the unambiguous language of the Constitution’s 

referendum provisions. Def. Tr. Br. at 12. But that premise is flawed. The 

referendum is not a “limitation” on the legislature’s power. It is simply part of 

Missouri’s legislative process. 

The United States Supreme Court agrees. Reaffirming a century of 

precedent, the Court said the following reasoning “commands our continued 

respect”—that the “state legislature may not create congressional districts 

independent of requirements imposed by the state constitution with respect to 

the enactment of the laws.” 600 U.S. at 26.  

And what might those requirements be? Those that are embraced by the 

state legislative power, including “the referendum and the Governor’s veto.” Id. 

This makes sense when you consider how the legislature gained its power in the 

first instance. The people, when framing the Constitution, vested legislative 

power “in a senate and house of representatives.” Mo. Const. art. III, § 1. At the 

same time, the people reserved some of this power to themselves as a check on 

the legislature. But it is still legislative authority. This is what the Supreme Court 

of the United States recognized and what this Court must also conclude. 

 

E
lectronically F

iled - C
O

LE
 C

IR
C

U
IT

 - A
ugust 18, 2026 - 05:04 P

M



9 

C. There Is No Clear Statement Doctrine in Missouri 

Marching straight past the plain language of the Constitution without so 

much as a sideways glance of acknowledgement, the Attorney General’s letter 

accompanying the Secretary’s Certificate insists that there be a “clear statement” 

specifically identifying redistricting bills as subject to the referendum. Stip. Ex. 5.  

Missouri courts have never required a “clear statement” to authorize a 

referendum on any issue, including the legislature’s redistricting power.  It is the 

other way around.  Missouri’s Constitution has a clear statement that authorizes 

the referendum on any act of the general assembly unless the State can point to a 

clear statement that the referendum is not available—such as the limitations on 

appropriations bills. 

The Attorney General’s “opinion”—which apparently took ten months to 

prepare—cites no authority for this upside-down proposition. That is because 

none exists. The Attorney General’s invented “clear statement” rule has no basis 

in caselaw. Rather, when the Constitution reserves referendum authority for “any 

act of the general assembly,” it simply means what it says—“any act.” Mo. Const. 

art. III, § 49.  

Unable to find legal support for her invented rule, the Attorney General 

argues that Chapter 116’s procedures are incompatible with referenda on 

redistricting bills. Stip. Ex. 5.  This argument fails on multiple levels.2 But more 

 
2 Among other things, the Attorney General suggests Chapter 116 is incompatible 
with redistricting bills because it gives the Secretary until the time when primary 
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importantly, it is irrelevant. The Missouri Constitution controls, and statutes 

cannot override constitutional rights. There is no canon of constitutional 

construction that would allow a court to consider statutory schemes (created 

about 40 years after the Constitution was adopted) to understand what the 

drafters of the Constitution meant. It matters not what later legislatures may 

have thought; the words of the Constitution control. 

The Attorney General’s analysis of the statute also ignores the mandate on 

how to treat statutes related to the people’s power. “Constitutional and statutory 

provisions relative to initiative are liberally construed to make effective the 

people’s reservation of that power.” Missourians to Protect the Initiative v. 

Blunt, 799 S.W.2d 824, 827 (1990). If the statutes impeded the referendum—they 

do not here—they would be unconstitutional. See Id. (“Statutes that place 

impediments on the initiative power that are inconsistent with the reservation 

found in the language of the constitution will be declared unconstitutional.” Id.) 

These rules also apply to the referendum. United Labor Comm. of Mo. v. 

Kirkpatrick, 572 S.W.2d 449, 454-55 (Mo. banc 1978). The legislature does not 

have authority to “‘interfere with and impede’ the right of referendum” by taking 

 
elections occur to certify the sufficiency of a referendum. Stip. Ex. 5. She ignores 
that Chapter 116 does not require the Secretary to wait that long. And, as 
discussed below, the record overwhelmingly establishes the Secretary could and 
should have made his decision on the referendum many months ago. He 
intentionally delayed his decision so he could claim it was too late to undo his 
unlawful actions. 
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steps to “make any referendum effort untenable.” No Bans on Choice, 638 

S.W.3d at 491.  

The Attorney General’s arguments about Chapter 116 miss the point. If the 

Missouri Constitution subjects redistricting bills to the referendum power—and it 

does—no statute can take that power away, even if the timing in those statutes 

might make it awkward for state officials to comply with them. 

D. There is No Clear Statement Rule Relevant to Redistricting in 

Federal Law 

Straying even further from the plain language of the Missouri Constitution, 

the Attorney General invokes the federal Elections Clause, claiming that 

subjecting redistricting bills to the referendum power would violate federal law. 

Stip. Ex. 5.  But over a century of unbroken Supreme Court precedent forecloses 

this argument entirely.  

In Ohio ex rel. Davis v. Hildebrant, 241 U.S. 565 (1916), the Court squarely 

addressed Ohio’s application of its referendum provision to a congressional 

redistricting bill. Ohio’s constitutional provision—materially identical to 

Missouri’s—applied to “any law enacted by the general assembly.” Id. at 566. It 

contained no express statement that the referendum applied specifically to 

congressional redistricting. 

The people of Ohio used that power to reject a redistricting bill, and state 

officials sought to invalidate the people’s vote on the theory that it violated the 

Elections Clause. Id. at 566-67. The Court’s response was unequivocal: 
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To the extent that the contention urges that to include the 
referendum within state legislative power for the purpose 
of apportionment is repugnant to § 4 of article 1 of the 
Constitution and hence void . . . we again think the 
contention is plainly without substance . . . . 
 

Id. at 569 (emphasis added). 

Then, in Smiley v. Holm, 285 U.S. 355 (1932), the Court similarly upheld 

application of the gubernatorial veto to a congressional-redistricting act. It did 

not require an express reference to veto authority over congressional-election 

laws, or ask for any “clear statement.” See generally id. The Court expressly 

reaffirmed its holding in Davis: “[T]he referendum provision of the state 

Constitution, when applied to a law redistricting the state with a view to 

representation in Congress, [i]s not unconstitutional.” Id. at 372. 

The Secretary and Attorney General may wish the law had changed in the 

past century. It has not. Just three years ago, in Moore v. Harper, the Supreme 

Court reviewed the above line of cases and again confirmed that states may 

subject redistricting bills to the referendum power and said nothing about any 

need for a “clear statement” to do so. 600 U.S. 1 (2023). 

The Supreme Court reiterated that it had already rejected the very 

argument the Secretary is making here “as plainly without substance.” Id. at 23 

(quotations omitted). The Court noted that “[n]owhere in the Federal 

Constitution could [it] find provision of an attempt to endow the legislature of [a] 

State with power to enact laws in any manner other than that in which the 

constitution of the State has provided that laws shall be enacted.” Id. at 24 
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(quotations omitted). “States . . . retain autonomy to establish their own 

governmental processes.” Id. at 25 (quotations omitted). The bottom line: “A 

state legislature may not create congressional districts independently of 

requirements imposed by the state constitution with respect to the enactment of 

laws.” Id. at 26 (quotations omitted; emphasis added). This includes the 

referendum power. Id. at 26-27. 

Where the United States Supreme Court has used a “clear statement rule,” 

it has done so to limit federal intrusion on state authority, not the other way 

around. In Bond v. United States, for example, the Court explained courts must 

make “certain of Congress’s intent before finding that federal law overrides the 

usual constitutional balance of federal and state powers.” 572 U.S. 844, 858 

(2014) (quotations omitted). The Court required Congress to be explicit when it 

sought to interfere in “several areas of traditional state responsibility,” such as 

real estate, land use, and local crime. Id. The Court applied a similar requirement 

in Sackett v. EPA, 598 U.S. 651 (2023), to “preserve the States’ primary authority 

over land and water use.” Id. at 680 (quotations omitted). 

What the Secretary and Attorney General propose is a complete reversal of 

this principle. They argue that Missourians, when adopting their own 

Constitution in 1945, should have used language clearer than the very same 

language the Supreme Court had already held—over thirty years earlier in 

Davis—was sufficient to subject redistricting bills to the referendum power. That 

is not how clear-statement rules work. This Court should decline to invent one 
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that would deprive Missouri courts of the power to interpret their own 

Constitution. 

The only Supreme Court decision the Attorney General cites to support her 

desired “clear statement rule” is the particularly inapt United States v. Gradwell, 

243 U.S. 476 (1917). That case involved several indictments charging conspiracies 

to defraud the United States by bribing voters during a congressional election. Id. 

The trial courts dismissed the indictments for failure to state a federal crime. Id. 

at 479. The issue for the Supreme Court was the scope of (i) Congress’s power 

over state elections and (ii) the particular statute in question. The Court 

explained: “it has been [Congress’s] policy to leave such regulations almost 

entirely to the states, whose representatives Congressmen are.” Id. at 482. The 

Court simply noted that Congress had historically left control over state elections 

to the states, and when it deviated from that policy, it did so clearly and 

unmistakably. The Court refused to read a revenue law to criminalize election 

activity: 

With it thus clearly established that the policy of 
Congress for so great a part of our constitutional life has 
been, and now is, to leave the conduct of the election of 
its members to state laws, administered by state officers, 
and that whenever it has assumed to regulate such 
elections it has done so by positive and clear statutes, 
such as were enacted in 1870, it would be a strained and 
unreasonable construction to apply to such elections this 
§ 37, originally a law for the protection of the revenue, 
and for now fifty years confined in its application to 
‘Offenses against the Operations of the Government,’ as 
distinguished from the processes by which men are 
selected to conduct such operations. 
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Id. at 485. Far from supporting the Secretary’s position, Gradwell confirms that 

congressional elections remain subject to state control—including the 

referendum power where it exists. 

E. Missourians Have Conducted Referenda on Congressional 

Redistricting Plans  

The historical record confirms Missouri voters have exercised this 

referendum power over redistricting legislation—and Missouri courts have 

consistently upheld their right to do so, without any concern about the potential 

suspension of the legislation. Because the Constitution unambiguously subjects 

congressional redistricting bills to the referendum power, it is no surprise that 

Missouri voters have exercised this power before. 

In 1922, Missouri voters blocked a congressional redistricting plan by 

petitioning for a referendum, then defeated the plan by a decisive margin of 62% 

to 38%. Stip Ex. 17; Stip Ex. 18. No one challenged this referendum in court. 

Ten years later, in 1932, the Missouri Supreme Court cited the Supreme 

Court’s Davis opinion for the proposition that the congressional “redistricting in 

a state should be made by the laws of the state.” State ex rel. Carroll v. Becker, 45 

S.W.2d 533, 536 (Mo. banc 1932), aff’d, 285 U.S. 380 (1932). The court noted 

with approval that, in Ohio, “the referendum was a part of the lawmaking power 

of the state, to be asserted in approving or disapproving a redistricting act by the 

Legislature.” Id.; see also id. at 537 (holding that dividing states into 
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congressional districts under the Elections Clause is a “legislative act” that must 

be “accomplished by the laws of such states”). 

Then, in 1952, the Supreme Court of Missouri decided State ex rel. Moore 

v. Toberman, 250 S.W.2d 701 (Mo. banc 1952), concerning the timeliness of 

referendum petitions voters filed against a congressional redistricting act. The 

trial court concluded the act was “subject to the referendum provisions” in the 

Missouri Constitution, and the Supreme Court affirmed. Id. at 703 (quoting the 

trial court’s conclusions of law); see id. at 707. While that referendum effort failed 

due to proponents’ failure to collect a sufficient number of signatures, the 

Supreme Court did not remotely suggest redistricting acts are not subject to the 

referendum power and, indeed, affirmed the trial court’s determination that they 

are. See Stip. Ex. 19.  

A decade later, in Preisler v. Hearnes, 362 S.W.2d 552 (Mo. banc 1962), 

the Missouri Supreme Court issued a unanimous opinion rejecting a one-person, 

one-vote challenge to a congressional redistricting act. Significantly, the Court 

observed that “the people of this state have a remedy for even valid redistricting, 

which they do not like, through our initiative and referendum provisions.” Id. at 

557 (citing Mo. Const. art. III, § 49-53). This consistent line of authority confirms 

what is obvious from the Constitution’s text: redistricting bills are subject to the 

referendum. 
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III. The United States Constitution Does Not Bar Referendum on 

Redistricting Bills 

The Secretary’s federal constitutional arguments fail both on jurisdictional 

and substantive grounds. The Attorney General  argues that subjecting House Bill 

1 to the referendum would violate the Elections Clause and the Guarantee Clause 

of the United States Constitution. Stip. Ex. 5. Neither argument has merit. But 

more fundamentally, neither is properly before this Court, because the Secretary 

has no statutory authority to reject a referendum on these grounds. 

A. The Secretary May Only Assess the Constitutionality of a 

Referendum for Compliance with the Missouri Constitutional 

Requirements of Referendum 

Chapter 116 defines the Secretary’s role in the referendum process. Once 

signatures are submitted, the Secretary is directed to “examine the petition to 

determine whether it complies with the Constitution of Missouri and with this 

chapter.” § 116.120.1, RSMo. The statute gives no authority for either the 

Secretary or the Attorney General to review, much less deny, the referendum 

right on federal constitutional grounds. 

The Courts have flatly rejected the idea. “The sufficiency determination the 

Secretary of State is required to conduct plainly does not include whether an 

initiative petition complies with the Federal Constitution.” Mo. Elec. Coops. v. 

Kander, 497 S.W.3d 905, 920 (Mo. App. 2016). Indeed, “challenges to an 

initiative petition which go beyond determining compliance with constitutional 
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and statutory provisions pertaining to the required procedure and form of a 

‘sufficient’ initiative petition are not ripe for pre-election judicial review.” Id.  

This Court may not expand the powers in Chapter 116 any further than they 

expressly extend. Laws implementing the referendum process “must be 

subordinate to the constitutional provision and in furtherance of its purposes, 

and must not . . . attempt to narrow or embarrass it.” No Bans on Choice, 638 

S.W.3d at 489 (cleaned up).  

Any broader reading of Chapter 116 would let the Secretary put his thumb 

on the scale, blocking the people from voting on any measure he opposes. That is 

not how Missouri’s referendum process works. The Secretary may campaign 

against the referendum on his own time, but he may not use his office to prevent 

Missouri citizens from exercising their constitutional rights. 

Anything less would be a perversion of the referendum process. As the 

Missouri Supreme Court has recognized: 

[T]he initiative [and referendum] allows the public to 
bypass their elected representatives and reserves direct 
lawmaking power with the voters of the state. The 
initiative [and referendum] is a tool for everyday, 
ordinary citizens to override legislatures held in the thrall 
of wealthy patrons. Initiative and referendum make it 
possible for the people, by direct vote, to repeal bad laws 
or enact beneficial measures that their representatives 
refuse to consider.  

 
Brown v. Carnahan, 370 S.W.3d 637, 673 (Mo. banc 2012). The Secretary’s effort 

to claim judicial power for himself threatens to nullify these principles. 
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Even setting aside this threshold problem, the Secretary’s federal 

constitutional arguments fail on the merits. The United States Supreme Court has 

already rejected them, repeatedly. 

B. The Elections Clause Does Not Bar Subjecting Redistricting Bills to 

the Referendum 

If it were appropriate to conduct a pre-election review of compliance with 

the federal constitution, the analysis would be short. As explained in Section II.C, 

the Supreme Court has rejected this argument repeatedly and emphatically—in 

Davis, 241 U.S. at 569 (“plainly without substance”); Hawke v. Smith, 253 U.S. 

221, 230 (1920); Smiley, 285 U.S. at 372; and Moore, 600 U.S. at 23-27. A 

century of unbroken precedent forecloses the Secretary’s position. 

The Attorney General’s letter seems to accept this precedent. See Stip. Ex. 

5.  To get around it, she argues the Elections Clause does not authorize a subset of 

the electorate to vote to set aside congressional districts. This is, however, how 

referenda work. A referendum suspends a law from going into effect so that the 

voters of the state can decide whether to adopt the law or not. A referendum is 

the process of “referring a state legislative act . . . to the people for final approval.” 

Black’s Law Dictionary. Because the people, not the legislature, have final 

approval, an act subject to the referendum is no law at all until the people vote on 

it. Nothing in the Elections Clause prohibits this principle from applying to 

congressional districts. 
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C. The Court Cannot Adjudicate Issues Concerning the Guarantee 

Clause 

The Attorney General’s invocation of the Guarantee Clause is equally 

meritless. She vaguely asserts that allowing citizens to exercise their reserved 

referendum power on redistricting bills would somehow cause Missouri to cease 

having a “republican form of government.” Stip. Ex. 5.  The implication is that the 

referendum power itself is incompatible with republican government—a 

proposition as remarkable as it is wrong. 

In any event, the Supreme Court also rejected this argument more than a 

century ago in Davis. In explaining the reasons why the challenge based on 

Article I, Section 4 of the U.S. Constitution was “plainly without substance,” the 

Court observed: 

[That contention] must rest upon the assumption that to 
include the referendum in the scope of the legislative 
power is to introduce a virus which destroys that power, 
which in effect annihilates representative government, 
and causes a state where such condition exists to be not 
republican in form, in violation of the guaranty of the 
Constitution. Const. § 4, art. 4. But the proposition and 
the argument disregard the settled rule that the question 
of whether that guaranty of the Constitution has been 
disregarded presents no justiciable controversy, 
but involves the exercise by Congress of the authority 
vested in it by the Constitution. 

 
241 U.S. at 569 (emphasis added). The question is not justiciable and it has not 

been for over a century. 
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The question of what best effectuates a “republican form of government” is 

committed to Congress, not the courts. See, e.g., Deer Park Indep. Sch. Dist. v. 

Harris Cnty. Appraisal Dist., 132 F.3d 1095, 1099 (5th Cir. 1998) (“This claim is 

not only incorrect, it is absurd. First of all, the Supreme Court has held that 

challenges to Congressional action under the Guarantee Clause are not 

justiciable.” (citing Baker v. Carr, 369 U.S. 186, 224 (1962))); Cnty. of Charles 

Mix v. U.S. Dep't of Interior, 799 F. Supp. 2d 1027, 1037 (D.S.D. 2011), aff’d, 674 

F.3d 898 (8th Cir. 2012) (“Claims under the Guarantee Clause usually are 

considered political questions, and courts rarely find them justiciable.”). The 

Supreme Court has also repeatedly made clear that redistricting is a legislative 

act subject to all state-law restrictions on the exercise of legislative power, 

including the referendum. Moore, 600 U.S. at 23-27. The Secretary’s Guarantee 

Clause argument fails on both justiciability and the merits. 

IV. The Secretary’s Contention that it is Too Late for the Courts to 

Grant Relief is Meritless and Barred by the Secretary’s Unclean 

Hands 

In the “opinion” attached to the Secretary’s Certificate, the Attorney 

General offers various reasons why—even if House Bill 1 is subject to the 

referendum (and it plainly is)—the Court should nonetheless require use of the 

House Bill 1 map for the November general election. Stip. Ex. 5. These arguments 

are meritless and, in any event, barred by the doctrine of unclean hands. 
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The Missouri Constitution provides that when a bill is referred to the 

people for referendum, it “shall take effect when approved by a majority of the 

votes cast thereon, and not otherwise.” Mo. Const. art. III, § 52(b). As the 

Supreme Court explained regarding this very measure: 

If [] the December 9 referendum petition filing is 
ultimately determined to be sufficient, article III, section 
52(b) applies. In that case, because a “legal, sufficient, 
and timely” referendum petition was filed on December 
9—before HB 1 went into effect on December 11[, 2025]—
HB 1 did not take effect on December 11, HB 1 was 
“referred to the people” as of December 9, [2025.] and 
HB 1 “shall take effect when approved by a majority of the 
votes cast thereon, and not otherwise.” 

 
Maggard, 733 S.W.3d at 420. The Supreme Court could not have been clearer: 

because Plaintiff’s referendum was and is sufficient, House Bill 1 has never been 

the law. The Secretary’s wishful thinking cannot change this constitutional 

reality, and his present arguments are nothing more than an attempt to benefit 

from the “crisis” he created. 

A. The Secretary’s Arguments Are Barred by Unclean Hands 

Even if this Court somehow had the authority to ignore what the Supreme 

Court already said about the effect of sufficiency, the Court should reject all of the 

Secretary’s arguments on this subject because they represent an attempt to gain 

from his own wrongdoing. The Supreme Court told the Secretary in May—

months before the primary—what the consequences would be if the referendum 

were deemed sufficient. Maggard, 733 S.W.3d at 420. Rather than faithfully 
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doing his job, the Secretary intentionally delayed his decision until the last 

minute to manufacture the very “exigency” he now invokes. 

This is beyond dispute. The Secretary insisted for months that he intended 

to wait until the last possible moment to issue a certification decision. Stip. Ex. 14; 

Stip. Ex. 15; Stip. Ex. 16.  He and the Attorney General began announcing this 

strategy last October. Id.  They publicly acknowledged this was a deliberate tactic 

to force the House Bill 1 map on Missouri voters, observing that so long as the 

status quo was the House Bill 1 map, delay worked in their favor. Id.    

 At the same time, the Secretary and Attorney General sought to have a 

federal court bar Plaintiff from even turning in signatures. Stip. Ex. 6; Stip. Ex. 7.  

They made the exact same constitutional arguments set out in the Attorney 

General’s letter. Id.  The federal court dismissed the case, observing that if the 

Secretary did not want to count signatures, he could immediately deem the 

referendum insufficient and the issue would be promptly resolved by Missouri 

courts. Stip. Ex. 8.  The Secretary then sought reconsideration, insisting the federal 

court was egregiously wrong in its analysis. Stip. Ex. 9.  When that motion was 

denied, Stip. Ex. 10.  , the Secretary (and other plaintiffs) did not file an appeal. 

The events in federal court show there was no legitimate reason for the 

Secretary to delay his certification decision. Later, he offered the excuse that he 

needed time to validate the number of signatures submitted in support of the 

referendum. Stip Ex. 10.  Remarkably, the Secretary’s certification decision does 

not even address the number of signatures. Stip. Ex. 5. There was no reason for 
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the Secretary to have waited—other than his desire to later argue (as he is now 

doing) that House Bill 1 must be used, even though it has never been the law. 

 The Supreme Court has rejected these tactics before. In Purcell v. Cape 

Girardeau County Commission, 322 S.W.3d 522 (Mo. banc 2010), a county 

commissioner induced his colleagues to conduct a closed meeting. He then 

turned around and sued the Commission, claiming it violated the Sunshine Law 

for doing exactly what he suggested. Id. at 523. The trial court rejected the claim 

on the merits. Id.  

The Supreme Court affirmed, but it skipped the merits and concluded the 

commissioner’s requested relief was barred by his unclean hands. Id. at 524-25. 

“A litigant with unclean hands generally is not entitled to equitable relief such as 

an injunction or declaratory judgment.” Id. at 524. This doctrine is meant to 

“prevent opportunistic behavior.” Id. “A party who participates in inequitable 

activity regarding the very issue for which it seeks relief will be barred by its own 

misconduct from receiving relief.” Id. (quotations omitted). The Court had no 

trouble concluding the commissioner’s actions met the test. Id. “What is material 

is not that the plaintiff’s hands are dirty, but that he dirties them in acquiring the 

right he now asserts.” Karpierz v. Easley, 68 S.W.3d 565, 572 (Mo. App. W.D. 

2002) (quotations omitted). 

The Secretary’s hands are dirty. He dirtied them precisely so he could 

make the arguments he is now advancing. Plaintiff seeks an injunction barring 

the Secretary from further use of House Bill 1 pending the people’s vote. Pet. at 8. 
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The Secretary’s arguments that it is “too late” for such relief are the product of his 

own misconduct and are barred by the doctrine of unclean hands. 

B. The Fact that Redistricting Is Required in Response to a Census Has 

Nothing to Do with the Situation Here 

The Attorney General suggests the Court should ignore Article III, Section 

52(b)’s command that legislation be suspended pending the outcome of a 

referendum because it would interfere with the legislature’s ability to redistrict in 

response to the decennial census. Stip. Ex. 5.  She asserts that the Supreme 

Court’s holding in Maggard “would have disastrous consequences.” Stip Ex. 5.  

Setting aside that this Court lacks authority to change Maggard even if it would 

have disastrous consequences, the Attorney General is wrong. Her arguments 

might make sense if the legislature could redistrict only in response to a 

decennial census. But the Supreme Court concluded—at her office’s urging—that 

this is not the case. Luther v. Hoskins, 730 S.W.3d 567 (Mo. banc 2026). Where, 

as here, the legislature draws new districts mid-cycle, there is no urgency to 

implement those districts. Federal law does not require it. 

 And, when the legislature does redistrict in response to the decennial 

census, it has tools at its disposal to ensure the new districts go into effect 

promptly and Missouri remains in compliance with federal law: it can put a valid  

emergency clause on the bill. That is exactly what the legislature did in 2022. See 

H.B 2909, 101st Gen. Assemb. 2nd Reg. Sess. (2022).  If there is truly an 

emergency, the bill would not be subject to the referendum. See Mo. Const. art. 
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III, § 49. House Bill 1 did not address an emergency, and no one claims it did.  

Because House Bill 1 is simply a political exercise in mid-cycle redistricting and 

was unnecessary to comply with the one-person, one-vote requirement, there is 

no legal reason its districts must go into immediate effect. The Attorney General 

cites none. This is not a basis to withhold relief. 

C. The Elections and Guarantee Clauses Are (Once Again) Irrelevant 

 Next, the Attorney General asserts the Elections Clause and Guarantee 

Clause somehow require House Bill 1 to go into immediate effect. Stip. Ex. 5.  

This is just a repackaging of her argument that those clauses prohibit subjecting a 

redistricting bill to the referendum. For the reasons discussed above, those 

arguments are meritless. The Supreme Court has repeatedly rejected them. And 

issues relating to the Guarantee Clause are not even justiciable.3 

 The Attorney General complains it would violate the U.S. Constitution to 

allow a referendum to suspend a law that has already been used to conduct the 

primary election. As explained below, however, there is no constitutional 

requirement to have a primary election in the first place. And the Secretary and 

Attorney General are the ones who created this situation.  

 
3 Also, in one of the few cases the Attorney General cites, the Supreme Court 
made clear there is no single form of “republican government.” “No particular 
government is designated as republican, neither is the exact form to be 
guaranteed, in any manner especially designated.” Minor v. Happersett, 88 U.S. 
162, 175 (1874). 
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The federal court told the Secretary to resolve this issue back in December. 

Stip. Ex. 8.  The Supreme Court strongly encouraged him to do so in May. 

Maggard, 733 S.W.3d 411. The Secretary could certainly have had these issues 

resolved well before candidate filing even opened. And if the Secretary and his 

allies truly believe Missourians will approve House Bill 1, the legislature could 

have set a special election so that the map could be approved and then used in 

November. Mo. Const. art. III, § 52(b) (“All elections on measures referred to the 

people shall be had at the general state elections, except when the general 

assembly shall order a special election.”). Having done none of those things, the 

Secretary cannot now complain about the consequences of his own inaction. 

Finally, the Attorney General asserts “Missourians have spoken 

overwhelmingly” on House Bill 1 because it was enacted by the legislature with 

comfortable margins. Stip. Ex. 5.  The vote tally reflects nothing of the sort. 

Missouri voters overwhelmingly rejected two other measures (Amendments 4 

and 5) proposed by the legislature on the very day the Attorney General wrote her 

letter. See https://enr.sos.mo.gov/. 

D. Purcell Does Not Apply Here; Missouri Has a Statute on Ballot 

Changes 

In his trial brief also raises the so-called “Purcell Principle” as an 

impediment to relief. The Court should reject this argument. The principle 

applies only in federal courts, and Missouri already has a statutory deadline for 

ballot changes. 
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The Purcell Principle is a rule that “federal courts ordinarily should not 

enjoin a state’s election laws in the period close to an election.” Merrill v. 

Milligan, 142 S. Ct. 879, 880 (2022) (Mem.) (Kavanaugh, J., concurring) 

(emphasis added). It has no bearing on “the authority of state courts to apply 

their own constitutions to election regulations,” but is instead limited to policing 

“federal intrusion on state lawmaking processes.” Democratic Nat’l Comm. v. 

Wis. State Legislature, 141 S. Ct. 28, 28 (2020) (Mem.) (Roberts, C.J., 

concurring). State courts have recognized Purcell has no application to them. See, 

e.g., Matter of Harkenrider v. Hochul, 197 N.E.3d 437, 454 n.16 (N.Y. 2022); 

Martin v. Simon, 6 N.W.3d 443, 451-52 (Minn. 2024); Democratic Senatorial 

Campaign Comm. v. Pate, 950 N.W.2d 1, 15 (Iowa 2020) (Appel, J., concurring). 

Applying Purcell here is particularly inappropriate. The legislature has 

already decided when it is too late to make changes to ballots—there is a statute 

governing that issue. Under Section 115.125, courts can make changes to ballots 

until the eighth Tuesday before an election (here, September 8). Applying that 

statute, Missouri courts have ordered changes up until the very last minute.4 See, 

e.g., Coleman v. Ashcroft, 696 S.W.3d 347 (Mo. banc 2024) (placing abortion 

question on ballot on day of deadline and warning against delays of the sort the 

 
4 Also, Purcell is often invoked by federal courts where affording relief would 
require a state legislature to draw new district boundaries when there is no time 
to do so. That isn’t an issue here, because the 2022 boundaries are already in 
legal effect and, indeed, have already been used to conduct congressional 
elections. 
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Secretary engaged in here). This case can and will be fully resolved before that 

deadline. 

Finally, the Secretary has previously conceded Purcell is irrelevant. In trial 

court briefing in Maggard, the Secretary asserted: “The Purcell principle does 

not override the Secretary’s and local election authorities’ statutory obligations to 

review PNP’s referendum petition for legal sufficiency and to certify PNP’s 

petition if it is legally sufficient.” Resp. Tr. Br. at 14 n.6 (Feb. 9, 2026) (Case No. 

25AC-CC009120). That admission is fatal. This is a statutorily authorized action 

for review of the very decision the Secretary concedes is not governed by Purcell. 

E. Hadley is Similarly Irrelevant 

Nor does Hadley v. Junior College District of Metropolitan Kansas City, 

460 S.W.2d 1 (Mo. banc 1970), help the Secretary. In Hadley, the Missouri 

Supreme Court implemented a federal mandate after the U.S. Supreme Court 

found Missouri’s junior college trustee elections violated the one-person-one-vote 

requirement. Id. at 2. Because that mandate arrived mere days before the 

candidate filing deadline—with absentee ballots already being printed and voting 

machines being adjusted—the court allowed a single election to proceed under 

the invalidated statute. Id. at 2–3.  

Hadley did not announce any sort of bright-line rule on making changes to 

boundaries close to an election. Rather, the Court balanced the equities based on 

the facts before it—which undoubtedly included the relative importance of the 

junior college trustee elections at issue—and concluded those facts did not 
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warrant changes 32 days before an election. Id. That narrow remedial decision is 

inapposite here.  

Plaintiff asks this Court to exercise its statutory responsibility to review the 

Secretary’s certification decision. See § 116.200, RSMo. If the Secretary’s decision 

was improper, there is no prudential consideration prohibiting this Court from 

reversing. Indeed, reversal is the Court’s statutory obligation. Further, Hadley’s 

timing constraints arose from external judicial action—not from a litigant’s own 

strategic delay. Here, the Secretary engineered the timing problem he now 

invokes, ignoring repeated judicial encouragement to resolve this matter months 

ago. See Maggard, 733 S.W.3d at 420 (warning that if Referendum was 

sufficient, HB 1 “can only go into effect when approved by a majority of the votes 

cast thereon”); see also Stip. Ex. 8. 

Moreover, one-person-one-vote concerns required the court in Hadley to 

restructure electoral machinery on an emergency basis; here, the Court need only 

determine whether the referendum petition is sufficient and require the Secretary 

to operate the election under whichever map is in effect. If the referendum 

petition is deemed sufficient, the 2022 congressional map has always been in 

effect. See Maggard, 733 S.W.3d at 420. And unlike in Hadley, the General 

Assembly has already codified the relevant timing rule in Section 115.125, giving 

the Court and the Secretary plenty of time to implement whichever map applies. 

There will be no changes here the day before an election. The General Assembly 

ensured that would never be the case. 
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F. The Secretary’s Contentions Regarding Article I, Section 2 of the U.S. 

Constitution and UOCAVA Are Erroneous Because There Is No Need 

to Run Another Primary 

The Secretary also claims the Court cannot grant relief because doing so 

would violate UOCAVA (52 U.S.C. §§ 20301, 20302) and Article I, Section 2 of 

the U.S. Constitution. See Stip. Ex. 5. But both arguments rest on the same 

mistaken premise: that following the dictates of the Supreme Court’s decision in 

Maggard requires Missouri to run new primaries.5 No one is asking for that. 

There is no party before the Court demanding such relief. And it is unnecessary.  

There is no requirement that the same map that was used in the primary 

must be used for the general election. Indeed, despite his lengthy trial brief, the 

Secretary fails to identify a single case in which Missouri or federal courts have 

ever said it is required. Instead, the Secretary cites various cases standing for the 

unremarkable proposition that where primary elections are part of state election 

law, the government cannot deprive minorities of the right to participate in such 

elections. See United States v. Classic, 313 U.S.299 (1941); Smith v. Allwright, 

321 U.S. 649 (1944). That makes sense, and is not at issue. 

What does not make sense is the Secretary’s implicit assumption that the 

same people who voted in primary elections must necessarily vote on the same 

 
5 In the case of UOCAVA, the Secretary suggests that this could theoretically be 
done, were there enough time to send out military and overseas ballots for a new 
primary. Stip. Ex. 5.  
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candidates at the general election. That never happens. Voters die. People turn 

18. People are convicted of crimes and lose their right to vote. People move to 

different districts. Some who did not vote in the primary choose to vote in the 

general (and vice versa). There is no requirement that the same people who voted 

in the primary must vote in the general election—such a requirement could not 

possibly work. 

 On occasion, the identity of candidates changes between the primary and 

the general election too. Because sometimes things happen, like a candidate 

dying between the primary and the general. Missouri law reflects this reality. 

Section 115.363 identifies circumstances under which a party nominating 

committee can select a candidate for the general election. They include: death of a 

candidate, disqualification of a candidate, and withdrawal of a candidate. 

§ 115.363.3, RSMo. The law covers congressional districts. § 115.365.1(5), RSMo. 

These statutes reflect that not only does the composition of voters change after a 

primary, but sometimes candidates do as well. By the Secretary’s logic, however, 

these common-sense solutions would all be unconstitutional because voters are 

now being presented with candidates they did not vote for during the primary. 

Also, the law does not require a candidate for Congress to live in the 

district in which they seek to be elected. U.S. Const. art. I, § 2. No candidate will 

be disqualified from holding office by virtue of using the 2022 boundaries. The 

Secretary does not suggest otherwise. His insistence on using the House Bill 1 
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boundaries during the primary—knowing full well what would happen if the 

referendum was deemed sufficient—provides no basis to withhold relief now. 

The Secretary also claims using different congressional boundaries during 

the general election would somehow violate the Equal Protection Clause of the 

Fourteenth Amendment. See Def. Tr. Br. at 46-48. But these arguments are even 

less developed than the Secretary’s Election Clause arguments. He cites one 

case—Gray v. Sanders, 372 U.S. 368 (1963)—to support this assertion. But Gray 

simply held that when a state conducts primary elections it must comply with the 

one-person-one-vote principle and cannot create districts that weight some 

voters’ votes more than others. Id. The Secretary wholly fails to explain how using 

the 2022 boundaries—which no one has ever claimed violate that legal 

requirement—would raise such an issue. 

The Secretary simply asserts it would be unfair to require voters to 

consider different candidates at the general than they considered at the primary. 

He should have thought about that before engaging in intentional delay. And, in 

any event, that is not an equal protection issue. It isn’t a constitutional violation 

of any sort. Again, voters are presented with different candidates than they 

considered at the primary on a not-infrequent basis due to candidate deaths, 

withdrawals, disqualifications, etc. 

No one will be deprived of any rights if the 2022 boundaries are used. 

Voters who cared to participate in the primaries had their votes counted. That 

resulted in the nomination of a slate of candidates who may or may not appear on 

E
lectronically F

iled - C
O

LE
 C

IR
C

U
IT

 - A
ugust 18, 2026 - 05:04 P

M



34 

the general election ballot, for a variety of reasons. Anyone who is eligible and 

wishes to vote in November will again have the opportunity to do so, and can help 

decide which of the candidates running in their district will represent them.  

V. The Secretary Has Waived Any Argument that the Referendum 

Lacks a Sufficient Number of Signatures and, In Any Event, It 

Has More than Enough 

Having addressed the Secretary’s constitutional arguments, the Court 

should also note that the Secretary has waived any challenge to the sufficiency of 

the signatures—and, in any event, the petition contains far more signatures than 

required. 

The Constitution requires that, for a referendum to be placed on the ballot, 

it must contain signatures of five percent of voters in two-thirds of the state’s 

congressional districts. Mo. Const. art. III, § 52(a). The Secretary may choose the 

method by which to verify those signatures from the statutory options—random 

sampling or a count of every signature—or he may rely on circulator affidavits. 

See Maggard, 733 S.W. 3d at 416. Regardless of the method chosen, the people’s 

referendum right cannot be defeated because the Secretary refuses to engage in 

the verification process. 

The Secretary sent the petition pages to the local election authorities to 

verify the signatures. Progress reports of that verification process have been 

posted on the Secretary’s website for months. On August 6, the Secretary 

produced a final (not preliminary) report of the signature verification. Stip. Ex. 4.  
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That report shows there are more than enough valid signatures supporting the 

referendum from six of Missouri’s eight congressional districts. Id.  Yet, 

remarkably, the Secretary said nothing about the signature count in his certificate 

of insufficiency—a telling omission. 

To the extent the Secretary believed he could omit any signature count 

from his certificate and later claim the petition lacks sufficient signatures, he is 

mistaken. The statute requires signature verification and a certificate of 

sufficiency or insufficiency to be completed “not later than 5:00 p.m. on the 

thirteenth Tuesday prior to the general election or two weeks after the date the 

election authority certifies the results of a petition verification . . . whichever is 

later.” § 116.150.3, RSMo. That deadline has passed. The Secretary had his chance 

to challenge the number of signatures and declined to do so. He cannot take a 

second bite at the apple. 

Any such challenge would also be futile. Based on the documentation 

released by the Secretary of State’s office, the referendum petition contains more 

than 160,000 valid signatures, as determined by the local election authorities, 

spread across six of the state’s eight congressional districts. Stip. Ex. 4.  This is 

more than 45,000 signatures above the threshold necessary to qualify for the 

ballot—a margin that forecloses any serious challenge to sufficiency on signature 

grounds. 
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VI. Conclusion 

The Secretary’s (and Attorney General’s) reasoning for declaring the 

Referendum Petition insufficient are without merit. They are foreclosed by the 

text of the Constitution, longstanding Missouri and U.S. Supreme Court 

precedent, and basic common sense. This Court should, pursuant to Section 

116.200, order the Secretary to reverse his decision of insufficiency, issue a 

certificate of sufficiency, and place the Referendum Petition on the ballot for the 

people to vote on in November. In addition, the Court should issue an injunction 

barring the Secretary and anyone acting in concert with him from running the 

November congressional election using the congressional district boundaries 

found in House Bill 1.  

Respectfully submitted, 
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Court using the Court’s e-filing system. 
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