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QUESTIONS PRESENTED 
1. Whether this Court has jurisdiction over a direct 

appeal from orders of a three-judge district court 
when none of the orders “grant[s] or den[ies]” an in-
junction. 28 U.S.C. § 1253. 

2. Whether the three-judge district court acted 
within its discretion when it vacated a final judgment 
imposing a court-drawn congressional map on Missis-
sippi on the ground that applying that judgment pro-
spectively was “no longer equitable.” Fed. R. Civ. P. 
60(b)(5). 
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OPINIONS BELOW 
The district court’s opinion and order (App.5-48) is 

not reported but appears at 2022 WL 2168960. That 
court’s order denying appellants’ motions to amend 
and correct its opinion (App.49-61) is not reported. 

JURISDICTION 
This Court lacks jurisdiction. Under 28 U.S.C. 

§ 1253, this Court has appellate jurisdiction over or-
ders “granting or denying ... an interlocutory or per-
manent injunction in any civil action, suit or proceed-
ing required by any Act of Congress to be heard and 
determined by a district court of three judges.” The 
orders here do not grant or deny an injunction. They 
dissolve an injunction. The orders are a “final deci-
sion[ ]” over which “[t]he court[ ] of appeals”—not this 
Court—has jurisdiction. Id. § 1291. 

STATEMENT 
1. “The 2000 census caused Mississippi to lose one 

congressional seat, reducing its representation in the 
House of Representatives from five Members to four.” 
Branch v. Smith, 538 U.S. 254, 258 (2003). But the 
state legislature did not pass a new redistricting plan 
after the census results were published in 2001. Ibid. 
In October 2001, Beatrice Branch and others sued in 
Mississippi state chancery court, asking that court to 
issue a plan for the 2002 congressional elections. Ibid. 
In November 2001, John Smith and others filed a sim-
ilar lawsuit in federal district court in the Southern 
District of Mississippi. Ibid. That suit named as de-
fendants the state officials and political-party com-
mittees that oversee and administer the State’s elec-
tions. The Smith plaintiffs asked the district court to 
enjoin any plan drawn by the state court and to order 
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at-large elections or “devise its own redistricting 
plan.” Id. at 259. A three-judge district court was con-
vened for that case. Ibid.; see 28 U.S.C. § 2284. 

“Initially” the district court “did not interfere with” 
the state chancery court’s efforts to develop a redis-
tricting plan. 538 U.S. at 259. On December 5, 2001, 
the district court permitted Branch and the other 
state-court plaintiffs to intervene in the federal case 
and declined to grant preliminary injunctive relief to 
the Smith plaintiffs. Smith v. Clark, 189 F. Supp. 2d 
502, 502-03 (S.D. Miss. 2001). The court emphasized 
that “the Constitution leaves with the States primary 
responsibility” for apportioning congressional dis-
tricts. Id. at 503. But it added that “if it is not clear to 
this court by January 7, 2002 that the State authori-
ties can have a redistricting plan in place by March 1, 
we will assert our jurisdiction ... and if necessary, we 
will draft and implement a plan for reapportioning 
the state congressional districts.” Ibid. 

On December 21, 2001, the state chancery court 
adopted a redistricting plan. 538 U.S. at 260. On De-
cember 26, the Mississippi Attorney General submit-
ted that plan to the U.S. Department of Justice for 
preclearance. Ibid. (At the time, Mississippi was cov-
ered by section 5 of the Voting Rights Act, now codi-
fied at 52 U.S.C. § 10304, which required it to obtain 
approval before changes to its voting laws could take 
effect.) On February 14, 2002, DOJ asked the state 
attorney general for more information. 538 U.S. at 
260. DOJ said that the 60-day period for deciding on 
preclearance would begin when DOJ received that in-
formation. Ibid. The state attorney general provided 
the information on February 19 and 20. Ibid. 
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By then the district court had already expressed 
“serious doubts” whether the chancery court’s plan 
“will be precleared prior to the March 1 candidate 
qualification deadline.” Smith v. Clark, 189 F. Supp. 
2d 503, 508 (S.D. Miss. 2002). So the district court be-
gan to craft its own plan. See id. at 511. 

On February 4, the district court issued a plan 
that would be used unless the chancery court’s plan 
was timely precleared. Smith v. Clark, 189 F. Supp. 
2d 512, 512-14, 525-27 (S.D. Miss. 2002). On February 
19, the district court ordered that if the chancery 
court’s plan was not precleared by February 25 then 
the district court’s plan would be used for the 2002 
elections. Smith v. Clark, 189 F. Supp. 2d 529, 548 
(S.D. Miss. 2002). February 25 passed without pre-
clearance. Branch, 538 U.S. at 260. 

On February 26, the district court enjoined use of 
the chancery court’s plan and ordered the district 
court’s plan to be used in the 2002 congressional elec-
tions and all succeeding elections until the State pro-
duced “a constitutional congressional redistricting 
plan” that was “precleared” under section 5. Smith v. 
Clark, 189 F. Supp. 2d 548, 559 (S.D. Miss. 2002). 
“The basis for th[e] injunction and order,” the district 
court explained, was “the failure of the timely pre-
clearance” of the chancery court’s plan. Id. at 549. As 
an “alternative holding” the district court ruled that 
the chancery court’s plan could not be used because 
the state court had unconstitutionally usurped the 
state legislature’s authority. Ibid.; see id. at 550-58. 

On direct appeal, this Court affirmed the district 
court’s February 26 final judgment. Branch, 538 U.S. 
254. The Court first held that the district court 
properly enjoined use of the chancery court’s plan. 
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The Court affirmed the injunction “on the basis ... that 
the state-court plan had not been precleared and had 
no prospect of being precleared in time for the 2002 
election.” Id. at 265; see id. at 261-65. Having affirmed 
on that basis, the Court did not reach the district 
court’s alternative holding and “vacate[d]” that hold-
ing “as a basis for the injunction.” Id. at 265; see id. at 
265-66. The Court next held that the district court 
properly fashioned and ordered its own redistricting 
plan, rather than ordering at-large elections. Id. at 
266-72; id. at 273-76 (4-Justice opinion); id. at 285-92 
(Stevens, J., concurring in part and in judgment). 

2. From 2002 through 2010, “every congressional 
primary and general election in Mississippi ... oc-
curred under the court-drawn plan” in the February 
26, 2002 final judgment. Smith v. Hosemann, 852 F. 
Supp. 2d 757, 758 (S.D. Miss. 2011). This was because 
the state legislature “ha[d] not produced” a redistrict-
ing plan to satisfy the final judgment. Ibid. 

The 2010 census showed that population changes 
had caused “the four districts in the court-drawn 
plan” to become malapportioned—unequal in popula-
tion. 852 F. Supp. 2d at 758. But the legislature did 
not adopt a new plan. Id. at 759-60. As the January 
2012 qualifying deadline for congressional candidates 
approached, id. at 759, two things happened. First, 
appellants here—seven black Mississippians of voting 
age who live in the State’s four congressional districts 
(often called the “Buck plaintiffs”)—filed a lawsuit 
challenging the court-drawn plan as malapportioned. 
Id. at 761. That suit was consolidated with the Smith 
case. Ibid. Second, several parties in the Smith case—
including some appellees here—asked the district 
court to amend its final judgment to adopt a new plan 
that complied with federal law. Id. at 762; see Fed. R. 
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Civ. P. 60(b)(5) (district court “may relieve a party ... 
from a final judgment” when “applying [the judgment] 
prospectively is no longer equitable”). With the Janu-
ary deadline nearing, on December 19, 2011, the dis-
trict court issued a proposed court-drawn plan, calling 
for any “objections, comments, and suggestions” to the 
plan by December 22. 852 F. Supp. 2d at 762. 

On December 30, 2011, the district court amended 
its 2002 final judgment to adopt the plan that it had 
proposed on December 19. 852 F. Supp. 2d at 762-67. 
The court ruled that applying the 2002 final judgment 
prospectively was “no longer equitable” because of 
changed “factual circumstances”: “the four districts 
[we]re now malapportioned, violating the constitu-
tional one person, one vote requirement.” Id. at 764. 
The court adopted a new plan that complied with that 
requirement. Id. at 764-67. The court ordered that its 
new plan be used in the 2012 congressional elections 
and all succeeding elections until the State produced 
“a constitutional congressional redistricting plan” 
that was “precleared” under section 5. Id. at 767. The 
court reemphasized that “the primary responsibility 
for reapportionment lies with the State” and that if 
the State “can timely reapportion the districts in a 
constitutionally acceptable manner, the federal courts 
have no duties to draw the district lines.” Id. at 759. 
The court stepped in only when it had “bec[o]me clear 
that the State” could not have a precleared plan in 
place by the January 2012 qualifying deadline. Ibid. 

3. From 2012 through 2020, “every congressional 
primary and general election” in Mississippi “oc-
curred under the court-drawn plan” in the December 
30, 2011 final judgment. App.6. But on January 24, 
2022, the Mississippi Governor signed into law a new 
four-district congressional plan, House Bill 384. Ibid. 
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H.B. 384 equalized the four districts’ populations, 
see D. Ct. Dkt. 151-2 at 2, and was drawn using crite-
ria the district court had used in drawing the 2002 
and 2011 plans, see D. Ct. Dkt. 151-4 at 7. Appellants 
proposed a competing plan that differed from H.B. 
384 mainly on how to draw Congressional District 2 
(in west Mississippi) to equalize the districts’ popula-
tion. Appellants’ plan included a black voting-age pop-
ulation (62.11%) near H.B. 384’s (63.74%) for District 
2. See D. Ct. Dkt. 151-2 at 1, 2 (H.B. 384); D. Ct. Dkt. 
151-3 at 2, 3 (appellants’ plan). 

The appellee state officials and Mississippi Repub-
lican Executive Committee (together, appellees) 
moved the district court under Fed. R. Civ. P. 60(b)(5) 
to vacate the 2011 final judgment and hold that H.B. 
384 meets all legal requirements. App.10-11, 15 n.8. 
Appellants argued that vacatur was not warranted 
because H.B. 384 is an unlawful racial gerrymander 
and had not been precleared, so the 2011 judgment 
was not satisfied. App.13. In their papers opposing va-
catur, appellants asked the court to modify the 2011 
judgment by adopting their proposed plan. Ibid.; e.g., 
D. Ct. Dkt. 151 at 7. Appellants did not file a motion 
for modification. The Smith plaintiffs joined the mo-
tion to vacate, D. Ct. Dkt. 147; the Mississippi Demo-
cratic Executive Committee joined appellants’ opposi-
tion, D. Ct. Dkt. 167; and the Branch plaintiffs de-
clined to participate further. 

 In a May 23, 2022 order, the district court vacated 
the 2011 final judgment. App.25-26. The court ruled 
that changed circumstances had made that judgment 
“inequitable in two respects.” App.24; see App.20-26. 

First, because of population shifts (and as the par-
ties did not dispute) “all four districts from the 2011 
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court-drawn congressional map” had become malap-
portioned, so the 2011 plan was now unconstitutional. 
App.20. These “[c]hanged factual conditions” war-
ranted relief under Rule 60(b)(5) because Mississippi-
ans would otherwise “be denied an established consti-
tutional right affecting their vote.” Ibid. 

Second, the law has undergone “a significant 
change” since 2011. App.20; see App.20-23. In Shelby 
County v. Holder, 570 U.S. 529, 557 (2013), the U.S. 
Supreme Court held unconstitutional the coverage 
formula in section 4(b) of the Voting Rights Act, now 
codified at 52 U.S.C. § 10303(b). Because of that deci-
sion, “Mississippi is no longer covered by § 5’s pre-
clearance requirement.” App.22. The 2011 judgment 
rested on the then-existing requirement that Missis-
sippi obtain preclearance. App.20-21. Shelby County 
“nullified” the judgment’s requirement of preclear-
ance. App.22. Appellants argued that Shelby County 
was not a significant change in the law because it “did 
not declare § 5 unconstitutional.” App.23 n.10. The 
court rejected that argument, explaining that “even 
though § 5 itself has survived, its applicability has 
not.” Ibid. After Shelby County, “no jurisdiction for-
merly covered by § 4(b), including Mississippi, is cur-
rently subject to the requirements of preclearance un-
der § 5.” Ibid. Because Mississippi “is no longer a cov-
ered jurisdiction under § 4(b) and is therefore no 
longer subject to § 5 preclearance, the basis for th[e] 
court’s injunction no longer exists.” Ibid. 

Given these “significant changes in both the fac-
tual conditions and the law” since the 2011 final judg-
ment, the court held that “it is inequitable under Rule 
60(b)(5)” for that judgment “to continue to be applied 
prospectively and to require” the State to “continue 
using” the court’s 2011 plan. App.23-24. So the court 
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“vacated in its entirety” the 2011 judgment. App.25 
(capitalization omitted). 

The court declined to reach appellants’ argument 
that H.B. 384 is an unconstitutional racial gerryman-
der (App.24-25) or appellees’ argument that H.B. 384 
satisfies all legal requirements (see App.15 n.8). No 
matter how those questions were answered, the court 
explained, “apply[ing] the 2011 final judgment pro-
spectively” was “inequitable” and so the judgment 
could not stand. App.15 n.8; see App.24-25 (resolving 
appellants’ argument “is unnecessary” to decision “to 
vacate the 2011 final judgment under Rule 60(b)(5)”). 
The court emphasized that appellants could bring “a 
new suit raising identical issues seeking the same re-
lief” against H.B. 384. App.25; see App. 16 n.8, 24 n.11 
(same). The court added that no party had moved to 
stay the election and that precedent suggested that 
the election processes were “too far advanced for the 
federal courts to interfere.” App.25 (invoking Purcell 
v. Gonzalez, 549 U.S. 1, 5-6 (2006) (per curiam)). The 
qualifying deadline for the House of Representatives 
was March 1 and primary day was June 7. See Miss. 
Code Ann. §§ 23-15-299, 23-15-359(3), 23-15-1031. 

Judge Bramlette joined the district court’s opinion 
and wrote a special concurrence. App.26-28. He noted: 
“All panel members agree that ‘the lateness of the 
hour’ dictates that the elections scheduled for 2022 
should proceed according to the map adopted by H.B. 
384.” App.27 (quoting Purcell, 549 U.S. at 5-6). Judge 
Wingate dissented. App.28-48. He agreed that the 
elections already underway should proceed under 
H.B. 384. App.43. But he expressed doubts about H.B. 
384’s legality and maintained that the court should 
have resolved that issue. App.43-44; see App.28-43. 
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In a July 25, 2022 order, the court denied appel-
lants’ motions to amend and correct its May 23 order. 
App.49-55. Appellants had argued that vacatur was 
improper because appellees had not satisfied the 2011 
judgment’s requirements. See App.51-53. Rejecting 
that argument, the court explained that Rule 60(b)(5) 
“does not require that the enjoined party satisfy the 
injunction for the injunction to be vacated.” App.51. 
That rule allows vacatur when applying the judgment 
prospectively “is no longer equitable,” Fed. R. Civ. P. 
60(b)(5)—a condition met here. App.51-53. The court 
reemphasized that appellants could file a new lawsuit 
challenging H.B. 384. App.54. Judge Wingate dis-
sented in part, reiterating his view that the court 
should have decided H.B. 384’s legality. App.55-61. 

4. The July 25 order triggered plaintiffs’ window to 
appeal from the May 23 and July 25 orders. Fed. R. 
App. P. 4(a)(4)(A) (time to appeal runs from entry of 
order disposing of Rule 52(b) and Rule 59 motions). A 
notice of appeal to the Fifth Circuit was due August 
24, 2022. Fed. R. App. P. 4(a)(1)(A), (a)(4). Appellants 
filed a notice of appeal on September 22, 2022. App.3. 
The notice says that they appeal to this Court. Ibid. 

ARGUMENT 
The Court should dismiss this appeal or summar-

ily affirm the judgment below. 

I. The Court Should Dismiss This Appeal For 
Lack Of Jurisdiction. 
This Court lacks jurisdiction over this appeal. 
This Court’s mandatory appellate jurisdiction is 

narrow. It extends to orders of three-judge district 
courts “granting or denying ... an interlocutory or 
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permanent injunction.” 28 U.S.C. § 1253. The courts 
of appeals’ appellate jurisdiction is broader. Those 
courts have “jurisdiction of appeals from all final de-
cisions of the district courts of the United States ... , 
except where a direct review may be had in the Su-
preme Court.” Id. § 1291. The courts of appeals also 
have “jurisdiction of appeals from ... [i]nterlocutory 
orders of the district courts of the United States ... 
granting, continuing, modifying, refusing or dissolv-
ing injunctions, or refusing to dissolve or modify in-
junctions, except where a direct review may be had in 
the Supreme Court.” Id. § 1292(a)(1). 

Under these provisions, the courts of appeals—not 
this Court—have appellate jurisdiction over district-
court orders dissolving or refusing to modify injunc-
tions. Congress authorized direct appeals to this 
Court only from orders “granting or denying” injunc-
tions, not from orders dissolving or refusing to modify 
injunctions. 28 U.S.C. § 1253. Congress granted the 
courts of appeals appellate jurisdiction over “[i]nter-
locutory orders ... dissolving injunctions, or refusing 
to ... modify injunctions,” id. § 1292(a)(1), and over “fi-
nal decisions” dissolving or refusing to modify injunc-
tions, id. § 1291. See Gerstein v. Coe, 417 U.S. 279, 279 
(1974) (per curiam) (three-judge district-court orders 
that fall outside 28 U.S.C. § 1253 are “appealable to 
the Court of Appeals”). 

The orders here constitute a final decision dissolv-
ing (and refusing to modify) an injunction, so this 
Court lacks jurisdiction over this appeal. Appellants 
noticed an appeal from a May 23, 2022 order and a 
July 25, 2022 order. App.3. (The notice of appeal iden-
tifies two July 25 orders, but those are the same or-
der—one reflects a docketing error. See D. Ct. Dkts. 
205, 206.) In the May 23 order, the district court 
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“vacated in its entirety” its “2011 Final Judgment” 
imposing a permanent injunction. App.25 (capitaliza-
tion altered). That order dissolves (and refuses to 
modify) an injunction. And it is a final order: it dis-
posed of a Rule 60 motion and was the final judgment 
because a separate judgment was not required. Fed. 
R. Civ. P. 58(a)(5). In the July 25 order, the court de-
nied motions, under Rules 52(b) and 59, to amend and 
correct the May 23 order. That order does not grant or 
deny an injunction; it lets stand the May 23 order dis-
solving the injunction. The orders constitute a final 
decision of a district court. Section 1291 allows for di-
rect review of the orders only to the court of appeals. 

Nor can appellants invoke section 1253 by claim-
ing that the orders here “deny[ ]” an injunction. The 
district court made its one and only decision to grant 
or deny an injunction in 2002. That order granting an 
injunction permitted a direct appeal to this Court—
which was taken—under section 1253. Branch v. 
Smith, 538 U.S. 254, 261 (2003). Since then, all orders 
on the injunction have modified, refused to modify, or 
dissolved it, and have been appealable, if at all, to the 
court of appeals under section 1291. Allowing a party 
to manufacture jurisdiction through creative label-
ing—for example, calling an order refusing to modify 
an injunction an order “denying” an injunction—
would defeat section 1253’s narrow authorization of 
direct appeals. 

Besides section 1253, appellants cite 28 U.S.C. 
§ 2101(b), 28 U.S.C. § 2284, S. Ct. R. 18, and S. Ct. R. 
29. JS 1; App.3. None authorizes this appeal. Section 
2101(b) provides that direct appeals to this Court that 
are “authorized by law” shall be taken “within sixty 
days” from final judgment. For reasons given above, a 
direct appeal to this Court is not “authorized by law” 
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here. Section 2284 speaks to convening three-judge 
courts. It does not say when an appeal from such 
courts is authorized and it does not authorize this ap-
peal. Rule 18 addresses procedural matters for direct 
appeals that are “authorized by law.” S. Ct. R. 18.1. It 
does not itself authorize this appeal. Rule 29—cited in 
the notice of appeal but not the jurisdictional state-
ment—concerns filing and service. It too does not give 
this Court jurisdiction over this appeal. 

This Court should dismiss this appeal, as it has 
done in like cases. Coleman v. Brown, 922 F. Supp. 2d 
1004, 1025-48 (E.D. Cal./N.D. Cal. 2013) (refusing to 
dissolve or modify injunction), appeal dismissed for 
lack of jurisdiction sub nom. Brown v. Plata, 571 U.S. 
948 (2013) (citing 28 U.S.C. § 1253); Backus v. South 
Carolina, No. 11-3120, Dkt. 239 (D.S.C. Mar. 10, 
2014) (per curiam) (denying Rule 60(b) relief), appeal 
dismissed for lack of jurisdiction, 574 U.S. 801 (2014). 
Appellants must file a new lawsuit. They had 30 days 
from the July 25, 2022 order to notice an appeal to the 
court of appeals. Fed. R. App. P. 4(a)(4)(A). They did 
not file a notice of appeal until September 22, 2022—
59 days after that order. App.3. They missed their 
deadline. 

II. Alternatively, The Court Should Summarily 
Affirm The Judgment Below. 
If this Court concludes that it has jurisdiction, it 

should summarily affirm. The district court properly 
vacated the 2011 final judgment and this case is not 
a vehicle for addressing any substantial question. 

A. The district court was correct to vacate the 2011 
final judgment. App.20-26. 
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A district court “may relieve a party ... from a final 
judgment” when “the judgment has been satisfied, re-
leased, or discharged; it is based on an earlier judg-
ment that has been reversed or vacated; or applying 
it prospectively is no longer equitable.” Fed. R. Civ. P. 
60(b)(5). Rule 60(b)(5) allows for relief from a judg-
ment when “‘a significant change either in factual 
conditions or in law’ renders continued enforcement 
‘detrimental to the public interest.’” Horne v. Flores, 
557 U.S. 433, 447 (2009) (quoting Rufo v. Inmates of 
Suffolk Cnty. Jail, 502 U.S. 367, 384 (1992)). When a 
State is enjoined, courts must “ensure that ‘responsi-
bility for discharging the State’s obligations is re-
turned promptly to the State and its officials’ when 
the circumstances warrant.” Id. at 450 (quoting Frew 
ex rel. Frew v. Hawkins, 540 U.S. 431, 442 (2004)). 

The district court soundly applied those principles 
to vacate the 2011 final judgment. The court identi-
fied two changes that made applying the 2011 final 
judgment “no longer equitable.” Fed. R. Civ. P. 
60(b)(5). First, “all four districts from the 2011 court-
drawn congressional map” had become malappor-
tioned, so the 2011 plan was now unconstitutional. 
App.20. This fact is undisputed. Ibid.; JS 10. The dis-
trict court properly ruled that it would have been in-
equitable to leave in place a judgment that would 
“den[y] an established constitutional right affecting 
[Mississippians’] vote.” App.20. Second, the law had 
undergone “a significant change” since 2011. Ibid.; see 
App.20-23. The 2011 judgment rested on the then-ex-
isting requirement of preclearance. App.20-21. Shelby 
County v. Holder, 570 U.S. 529 (2013), eliminated 
that requirement. The panel reasonably held that this 
“nullified” the 2011 judgment’s preclearance 
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requirement, App.22, and that continuing to apply 
that requirement would be inequitable, App.23-24. 

Having reasonably found that these changes made 
it “inequitable” for the 2011 final judgment “to con-
tinue to be applied prospectively to require” the State 
to “continue using” the 2011 court-drawn map, 
App.23-24, the court reasonably vacated the judg-
ment. App.25; see Browder v. Director, Dep’t of Correc-
tions of Illinois, 434 U.S. 257, 263 n.7 (1978) (Rule 
60(b) decisions are reviewed for abuse of discretion). 
That approach was especially proper given the imper-
ative to return authority to state officials (Horne, 557 
U.S. at 450) and the advanced stage of the 2022 elec-
tion process (see Purcell v. Gonzalez, 549 U.S. 1, 5-6 
(2006) (per curiam)). Although Judge Wingate dis-
sented, he agreed that H.B. 384 should be used for the 
2022 elections. App.43. The court emphasized that it 
was not resolving appellants’ objection to H.B. 384 
and that they could challenge that plan in a new law-
suit. App.16 n.8, 24-25 & n.11; App.54. 

Appellants contend that vacatur was “not suitably 
tailored to the change in factual circumstances of mal-
apportionment.” JS 11; see JS 10-12. They say that 
appellees “anticipated that the 2011 court-drawn plan 
would become malapportioned by 2022” and that 
“‘[o]rdinarily, ... modification should not be granted 
where a party relies upon events that actually were 
anticipated’ when the injunction was entered.” JS 11 
(quoting Rufo, 502 U.S. at 385). This argument fails. 
Appellants draw that “[o]rdinar[y]” practice from 
Rufo, but Rufo involved not merely an injunction but 
a consent decree. 502 U.S. at 378. When a party con-
sents to an injunctive decree, it makes sense to gener-
ally hold that party to its agreement through events 
“that actually were anticipated at the time it entered 



15 

 
 

into [the] decree.” Id. at 385. After all, the party fore-
saw those events but agreed to the decree anyway. 
This case does not involve a consent decree. It in-
volves an injunction that the court entered and main-
tained because of the absence of an approved, legisla-
tively drawn map. So any practice against modifica-
tion is misplaced here. In any event, appellants con-
cede that the district court could not use any “[o]rdi-
nar[y]” practice against modification here. Appellants 
“agree that the 2011 court-drawn plan” is now “mal-
apportioned” (JS 10) and thus had to be “modified” (JS 
12). So appellants admit that the 2011 judgment was, 
as the district court ruled, now inequitable: it violated 
the Constitution. That being so, the district court 
acted within its discretion in relieving appellees from 
that judgment. Indeed, the district court had made 
clear for two decades that it would return redistrict-
ing to the State as soon as possible. Supra pp. 2-3, 5. 
Vacatur was “suitably tailored” to that aim. 

Appellants also contend that vacatur was “not 
suitably tailored to a change in the law because there 
has not been a change in the law.” JS 12; see JS 12-
13. Appellants say that the law on racial gerryman-
ders has not changed. JS 12-13. But the district court 
did not claim or rely on any such change. It relied on 
the fact that Shelby County “nullified” a core require-
ment of the 2011 judgment—preclearance under sec-
tion 5. App.22; see App.20-24. Appellants say that 
“there has not been a change in the law concerning 
§ 5—only § 4(b).” JS 13. But “even though § 5 itself 
has survived, its applicability has not.” App.23 n.10. 
After Shelby County, “no jurisdiction formerly covered 
by § 4(b), including Mississippi, is currently subject to 
the requirements of preclearance under § 5.” Ibid. 
That section 5 now poses no barrier to a State’s voting 
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laws—when it could have before—is “plainly a signif-
icant change in the law.” App.22; see Voketz v. City of 
Decatur, 904 F.3d 902, 909 (11th Cir. 2018) (even if 
section 5 would have “prohibited implementing” a 
city’s non-precleared law before Shelby County, “that 
plainly is not the case now that” the city “is no longer 
a covered jurisdiction” and so is not subject to section 
5). Preclearance had been the injunction’s core re-
quirement for two decades. See Branch, 538 U.S. at 
265 (affirming 2002 injunction “on the basis ... that 
the state-court plan had not been precleared and had 
no prospect of being precleared in time for the 2002 
election”). Because Mississippi is “no longer subject to 
§ 5 preclearance, the basis for” the 2011 judgment “no 
longer exists.” App.23 n.10. The district court acted 
within its discretion in relieving appellees from that 
judgment. 

B. The decision below also does not provide a vehi-
cle for addressing any substantial question. 

First, to the extent that appellants fault the dis-
trict court on the questions that it resolved, this case 
does not present a vehicle for addressing a question of 
broad importance. The district court exercised its dis-
cretion under Rule 60(b)(5) to make an equitable rul-
ing based on the circumstances of this case. App.20-
26. The court’s case-specific discretionary ruling, aris-
ing in the Rule 60 context, does not present a clean 
and substantial question warranting plenary review. 

Second, to the extent that appellants fault the dis-
trict court on the questions that it did not resolve, this 
case does not present a vehicle for addressing those 
questions. Appellants contend that H.B. 384 is “an 
unconstitutional racial gerrymander,” so the district 
court’s vacatur “created or perpetuated a 
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constitutional violation.” JS 14; see JS 14-15. Appel-
lees disagree with that view. See, e.g., D. Ct. Dkt. 156 
at 6-18. But the district court did not rule on H.B. 
384’s constitutionality and it made clear that appel-
lants may file a new lawsuit pressing that view. 
App.16 n.8, 24-25 & n.11; App.54. Because the district 
court did not decide that issue, this case is not a vehi-
cle for this Court to address it. If the issue warrants 
this Court’s review, that review will be an option after 
a district court decides it in a new case. 
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CONCLUSION 
This Court should dismiss this appeal or summar-

ily affirm the district court’s judgment. 
Respectfully submitted. 
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