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DISMISS



THIS MATTER came on to be heard and was heard before the undersigned
Three-Judge Panel (the “Panel”) upon Legislative Defendants’ Motion to Dismiss
pursuant to Rules 12(b)(1) and 12(b)(6) of the North Carolina Rules of Civil
Procedure, filed on March 6, 2024. After considering the Motion, briefs, and
arguments and authorities cited by the parties therein, the Panel hereby determines

as follows:

Procedural History

On October 25, 2023, the General Assembly ratified Senate Bill 757 (Session
Law 2023-145), Senate Bill 758 (Session Law 2023-146), and House Bill 898 (Session
Law 2023-149).

On January 31, 2024, Plaintiffs filed this lawsuit alleging that Senate Bill 757
(Session Law 2023-145), Senate Bill 758 (Session Law 2023-146), and House Bill 898
(Session Law 2023-149) violated the “unenumerated right to fair elections” implied
in Article I, § 36 of the North Carolina Constitution. Plaintiffs’ Complaint sought
declaratory judgments pursuant to N.C. Gen. Stat. §§ 1-253, et seq., and Rule 57 of
the North Carolina Rules of Civil Procedure and a permanent injunction pursuant to
Rule 65 of the North Carolina Rules of Civil Procedure.

On February 6, 2024, pursuant to N.C. Gen. Stat. § 1-267.1(b2), the Honorable
Judge Paul C. Ridgeway requested a Three-Judge Panel of the Superior Court of
Wake County to preside over this matter.

On February 19, 2024, the Honorable Chief Justice Paul Newby assigned this

matter to the undersigned Panel for a determination as to the constitutionality of



Senate Bill 757 (Session Law 2023-145), Senate Bill 758 (Session Law 2023-146), and
House Bill 898 (Session Law 2023-149).

On March 6, 2024, in lieu of filing an Answer, Legislative Defendants filed the
present Motion to Dismiss pursuant to Rules 12(b)(1) and 12(b)(6) of the North
Carolina Rules of Civil Procedure.

On March 12, 2024, State Defendants filed an Answer to Plaintiffs’ Complaint.

The Panel scheduled a hearing for Legislative Defendants’ Motion to Dismiss
on May 22, 2024, at 10:00 a.m. and a briefing deadline for all parties of April 26, 2024,
at 11:59 p.m.

On April 8, 2024, Legislative Defendants filed a Motion to Continue Hearing
and Extend Briefing Deadline pursuant to Local Rule 8 of the Local Rules for Superior
Court Tenth Judicial District North Carolina and Rule 6 of the North Carolina Rules
of Civil Procedure.

On April 30, 2024, the Panel entered an Order granting Legislative
Defendants’ Motion to Continue Hearing and Extend Briefing Deadline. The parties
were provided up to and including May 10, 2024, to submit briefs, and the Motion to
Dismiss hearing was continued to June 13, 2024, at 10:00 a.m. The parties timely
submitted their briefs.

On June 13, 2024, the Panel heard argument from Legislative Defendants and
Plaintiffs on Legislative Defendants’ Motion to Dismiss. The State Board of Elections

Defendants waived oral argument.



After argument, the parties consented to the Panel’s ruling being issued out of

session and out of county. The Panel took the matter under advisement.
Analysis

In this action, Plaintiffs allege that the North Carolina General Assembly
violated the unenumerated right to a “fair election” implicit in Article I, § 36 of the
North Carolina Constitution when it redistricted the following legislative districts:
Congressional district NC 6, Congressional district NC 13, Congressional district NC
14, Congressional district NC 12, State Senate district 7, State House district 105,
and Congressional district NC 11.

Plaintiffs ask this Panel to consider two issues:

L. Is there an unenumerated right to “fair elections” within Article I, § 36
of the North Carolina Constitution?

II. If such a Right exists, has it been violated by the Legislature through
their re-drawing of the voting districts at issue?

Prior to answering the issues above, however, the Panel must address a
preliminary issue raised by Legislative Defendants. Pursuant to Article II, §§ 3, 5, as
interpreted by the North Carolina Supreme Court decision in Harper v. Hall, 384
N.C. 292 (2023)!: do the issues raised by Plaintiffs present non-justiciable political
questions not appropriate for resolution by the courts?

In Harper, our Supreme Court went to great lengths to provide a history of the

treatment of political questions by the courts, and to establish the constitutional basis

1 The Harper decision is more prominently known as “Harper III’ due to prior iterations of that

litigation that made their way through the courts. This decision will refer to the case simply as
“Harper”.



for the non-justiciability of political questions when undertaking redistricting
matters. Harper, 384 N.C. at 326-331. “A matter is non-justiciable if the constitution
expressly assigns responsibility to one branch of government, or there is not a
judicially discoverable or manageable standard by which to decide it, or it requires
courts to make policy determinations that are better suited for the policymaking
branch of government.” Id. at 350.

In its decision, the Harper Court reaffirmed the exclusive role of the
Legislature as the body tasked with redistricting in North Carolina. “Under the North
Carolina Constitution, redistricting is explicitly and exclusively committed to the
General Assembly by the text of the Constitution.” Id. at 326. “[O]ur constitution and
the General Statutes expressly insulate the redistricting power from intrusion by the
executive and judicial branches.” Id. at 331.

In the instant case, the issues raised by Plaintiffs are clearly of a political
nature. There is not a judicially discoverable or manageable standard by which to
decide them, and resolution by the Panel would require us to make policy
determinations that are better suited for the policymaking branch of government,
namely, the General Assembly.

Plaintiffs, in their arguments to the Panel, urge us to find that the holdings in
Harper do not apply to the facts and issues present in this case, but rather to Article I,
§ 10, Free Elections Clause claims. We do not find these arguments persuasive. This
case deals with the same underlying issue that was addressed in Harper: the

redrawing of districts from which representatives to the Legislature will be elected.






