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INTRODUCTION 

On February 28, 2025, counsel for some of Legislative Defendant-Appellees 

(“Legislative Defendants”) were served with a proposed Amicus brief on behalf of 

Charles Thelen Plambeck, the Hon. Robin E. Hudson, and Joni L. Walser (the 

“Amici”). The Amicus Brief, filed in support of Plaintiff-Appellants (“Plaintiffs”), was 

accepted for filing on March 5, 2025. While Legislative Defendants do not dispute the 

right of the Amici to file a brief in this action, Legislative Defendants submit this 

reply under N.C. R. App. P. 28(i)(6) to ensure the Court is not misled by Amici’s 

inaccurate claims about the redistricting process and the argument Plaintiffs' 

actually made to the three-judge panel below.2   

ARGUMENT 

I. Amici’s Factual Statements Regarding Redistricting are Misleading. 

Amici argue (at p 5) that “the General Assembly amassed data about the 

Plaintiffs–their residence, income, age, religion, race, ethnicity, gender, occupation, 

level of education, political affiliation and other personal information” to engage in 

the redistricting process.3  Amici do not cite to any evidence, whether in the record or 

otherwise, in support of this bold accusation. While redistricting is admittedly 

complex, Amici’s accusation is, at best, misleading and Legislative Defendants are 

compelled to correct the record.  

 
2 Prior to the acceptance of the Amicus brief, counsel for Legislative Defendants and counsel 
for Amici met and conferred on these issues, but were unable to reach an agreement.  
3 Tellingly, this is not even an argument raised by Plaintiffs below. Instead, Plaintiff’s refer 
not to any individual data, but pools of data. (See R pp 13-26).  
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First, when engaging in redistricting, the General Assembly is required under 

federal and state law to use the decennial census data. U.S. Const. art. 1, §2; N.C. 

Const. art. II, §§3, 5; Gaffney v. Cummings, 412 U.S. 735, 745-47 (1973). The record 

reveals that the General Assembly complied with that legal mandate. (R pp 32-35).  

The problem with Amici’s first claim, namely that “the General Assembly amassed 

data about the Plaintiffs” is that the decennial census expressly does not publish 

individual level data.4 (Amici Br. p. 5). In fact, the Census Bureau, a federal agency, 

is required by law to keep Americans’ individual information confidential.5 See 13 

U.S.C. §§9, 214. The Census Bureau also states publicly that they “do not identify 

individuals in the data we publish.”6 In fact, the Census Bureau recently became 

increasingly concerned about data privacy and security, and made several 

adjustments since administration of the census in 1990 to enact measures to protect 

the privacy of individual’s responses.7 When conducting the 2020 decennial census, 

the Census Bureau “zealously” guarded Americans’ privacy by using a method called 

differential privacy, which protects against future data threats, and plugs potential 

leaks of individual data using mathematical principle to apply statistical noise to the 

 
4 Nor obviously does the North Carolina State Board of Elections publish how any individual 
North Carolinian voted in a given election.  
5 See also Federal Law, United States Census Bureau (Feb. 3, 2025), 
https://www.census.gov/about/policies/privacy/data_stewardship/federal_law.html. This 
Court may take judicial notice of information on government websites and other official 
materials. See Blackburn v. Bugg, 723 S.E.2d 585, 2012 WL 1332728, at *4 (N.C. Ct. App. 
2012); State v. Hinton, 269 N.C. App. 110, 2019 WL 6875341, at *4 (2019). 
6 Data Stewardship, United States Census Bureau (Nov. 18, 2021), 
https://www.census.gov/about/policies/privacy/data_stewardship.html. 
7 Modernizing Privacy Protections for the 2020 Census: Next Steps, United States Census 
Bureau (Apr. 28, 2021), https://www.census.gov/newsroom/blogs/random-
samplings/2021/04/modernizing_privacy.html. 
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dataset.8 Therefore, it is impossible that the General Assembly, or anyone for that 

matter, could obtain Plaintiffs’ individual information from the decennial census. 

Second, the Census Bureau’s decennial census data collection process does not 

even collect much of the information Amici claim the General Assembly “amassed.” 

It is well-documented that the decennial census only collects data regarding a 

respondent’s voting age, race, Hispanic or Latino origin, sex, and information on 

housing occupancy status including group quarters population.9 No information is 

gathered regarding income, religion, occupation, level of education, political 

affiliation, or “other” personal data in the decennial census.10 Moreover, simply 

because the Census Bureau publishes data from the decennial census, does not mean 

the General Assembly actually used all the published data. It is well-known that the 

General Assembly has not used racial data in redistricting since 2017. Pierce v. N. 

Carolina St. Bd. of Elections, 97 F.4th 194, 205-06 (4th Cir. 2024).  It is likewise 

undisputed that the General Assembly’s 2023 Redistricting Criteria forbid using race 

to draw districts (R pp 32-35), and that the publicly available legislative record 

confirms this criterion was followed.11 In fact, last year a federal district court found 

 
8 Modernizing Privacy Protections for the 2020 Census: Next Steps, United States Census 
Bureau (Apr. 28, 2021), https://www.census.gov/newsroom/blogs/random-
samplings/2021/04/modernizing_privacy.html. 
9 About 2020 Census Data Products, United States Census Bureau, 
https://www.census.gov/programs-surveys/decennial-census/decade/2020/planning-
management/release/about-2020-data-products.html (last accessed Mar. 26, 2025).  
10 While other American Community Surveys may include periodic surveys with some of this 
information, it is undisputedly not contained in the decennial census data used in 
redistricting.  
11 See Pierce, 97 F.4th at 206; see also Pierce v. N. Carolina St. Bd. of Elections, No. 4:23-CV-
193, at D.E. 39-5 (E.D.N.C. Dec. 22, 2023), attached hereto as Exhibit A, which is a 
transcript of the legislative deliberations filed with the trial court in the Pierce case. The 
transcript clearly shows that race was not used. The Court may take judicial notice of 
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that no racial data was used in redistricting of the 2023 Senate Plan, and that race 

was not loaded into the computer that the General Assembly used to create the 

Senate, House, and Congressional districting plans in 2023. Pierce v. N. Carolina 

State Bd. of Elections, 713 F. Supp. 3d 195, 207, 211 (E.D.N.C. Jan. 26, 2024). Both 

factual findings were affirmed by the Fourth Circuit. Pierce, 97 F.4th at 205-06. 

Plaintiffs here do not make any allegations of race-based redistricting or raise any 

racial claims. As such, not only is the information provided by Amici false and 

misleading, it’s also entirely irrelevant to this appeal.  

II. The Amicus Brief Shows That the Superior Court Properly Dismissed  
Plaintiffs’ Complaint.  

 
Instead of grappling with Plaintiffs’ arguments and the allegations in their 

Complaint, Amici present a history of North Carolina’s Constitution and raise issues 

not raised in Plaintiffs’ Complaint. But pursuant to North Carolina law, a trial court 

considering a Rule 12(b)(6) motion is bound by the allegations in the Complaint. Blue 

v. Bhiro, 381 N.C. 1, 5, 871 S.E.2d 691, 694 (2022) (“[W]hen considering a Rule 

12(b)(6) motion, the trial court is limited to reviewing the allegations made in the 

complaint.”). On appeal, this Court is likewise bound by the sufficiency of the 

pleadings. Proctor v. City of Jacksonville, 910 S.E.2d 269, 273-74 (N.C. Ct. App. 2024). 

Plaintiffs only raised a claim in their Complaint under N.C. Const. art. I, § 36.  Thus, 

Amici’s arguments regarding N.C. Const. art. I, §§2, 10, 19, 32, 33, 34, and art. II are 

not issues before this Court. Because Amici’s only mention of N.C. Const. art. I, §36 

 
documents filed in the federal court in Pierce. See State v. Watson, 258 N.C. App. 347, 352, 
812 S.E.2d 392, 396 (2018) (holding that trial and appellate courts may take judicial notice 
of documents filed in federal court).   
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is relegated to a footnote, Amici’s arguments are nearly entirely unhelpful to this 

Court (or Plaintiffs) because they tell the Court nothing about the justiciability of the 

claims Plaintiffs actually made below.12  

CONCLUSION 

The Court should give Amici’s arguments little weight given the factual 

inaccuracies contained in the brief, and because it does not assist the Court in 

determining the question before it—whether the court below erred in determining 

that the single claim brought by Plaintiffs is a nonjusticiable political question.  

Respectfully submitted, this the 31st day of March, 2025. 

NELSON MULLINS RILEY & 
SCARBOROUGH LLP 

/s/ Electronically Submitted  
Phillip J. Strach (NC Bar No. 29456) 
301 Hillsborough Street, Suite 1400 
Raleigh, NC 27603 
Telephone: (919) 329-3800 
Facsimile: (919) 329-3799 
phil.strach@nelsonmullins.com 
 
N.C. R. App. P. 33(b) Certification: 
I certify that all of the attorneys listed 
below have authorized me to list their 
names on this document as if they had 
personally signed it. 
 
Alyssa M. Riggins (NC Bar No. 52366) 
alyssa.riggins@nelsonmullins.com 

 
12 Legislative Defendants expressly do not agree with Amici’s novel arguments regarding 
North Carolina Const. art I §§2, 10, 19, 32, 33, 34, and art. II. However, because these issues 
were not raised by Plaintiffs below, they are not properly before this Court. State v. Gentile, 
237 N.C. App. 304, 310-11, 766 S.E.2d 349, 354 (2014). Because Legislative Defendants do 
not wish to muddy the record or create extra work for the Court by belaboring claims not 
before it, Legislative Defendants do not exhaustively detail the legal issues with Amici’s 
arguments in this reply.  
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