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No. 267P18 TENTH DISTRICT 

SUPREME COURT OF NORTH CAROLINA 

******************************************** 

ROY A. COOPER, III, in his official 
capacity as GOVERNOR OF THE 
STATE OF NORTH CAROLINA, 
  
 v. 
 
PHILIP E. BERGER, in his official 
capacity as PRESIDENT PRO 
TEMPORE OF THE NORTH 
CAROLINA SENATE;  
TIMOTHY K. MOORE, in his official 
capacity as SPEAKER OF THE  
NORTH CAROLINA HOUSE OF 
REPRESENTATIVES;  
NORTH CAROLINA BIPARTISAN 
STATE BOARD OF ELECTIONS AND 
ETHICS ENFORCEMENT; and  
JAMES A. (“ANDY”) PENRY, in his 
official capacity as CHAIR OF THE 
NORTH CAROLINA BIPARTISAN 
STATE BOARD OF ELECTIONS AND 
ETHICS ENFORCEMENT. 
 

From Wake County 
No. 18 CVS 9805 

 
************************************************ 

 
ELECTIONS BOARD’S RESPONSE TO PETITIONS 

FOR WRIT OF SUPERSEDEAS OR PROHIBITION, TO 
MOTION FOR TEMPORARY STAY, AND TO  

MOTION TO SUSPEND THE APPELLATE RULES 
 

************************************************ 

Case 1:16-cv-01026-WO-JEP   Document 144-2   Filed 08/31/18   Page 2 of 7



 

 

TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 
 

Under Rules 2, 21(d), 22(c), 23(d), and 37(a) of the North Carolina Rules 

of Appellate Procedure, defendants-crossclaimants, the North Carolina 

Bipartisan State Board of Elections and Ethics Enforcement and J. Anthony 

Penry, in his official capacity as Chair of the Board (collectively, the Board), 

respectfully respond to the petitions and motions that the Governor of this 

State filed yesterday. 

The Board urges the Court to review the merits of the Governor’s 

petitions.  The importance of the issues here, as well as the timing demands 

of this case, call out for this Court’s direct review. 

All parties agree that the essential issue before the Court—the fairness 

of ballot questions that the voters will see when they decide whether to 

amend their State Constitution—has surpassing importance.  By reviewing 

those ballot questions, this Court can interpret and enforce the standards 

that protect North Carolinians’ right to consider potential constitutional 

amendments on an informed basis.  See, e.g., N.C. Const. art. I, §§ 2, 3; id. 

art. XIII, §§ 2, 4. 

The timing of this case is equally extraordinary.  Eight days ago, a 

three-judge trial court, after extensive briefing and a full day of argument, 
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granted a preliminary injunction that bars the use of two misleading ballot 

questions.  Although the General Assembly initially appealed from that 

injunction, it soon changed tack, relied on the injunction, and enacted 

revised versions of the ballot questions at issue.  Those events came to rest 

just two days ago. 

The late-breaking events in this case create a need for swift, decisive 

judicial review.  Federal law requires the Board to make absentee ballots 

available to voters at least forty-five days before a general election.  See, e.g., 

52 U.S.C. § 20302(a)(8)(A).  This year, that deadline is September 22.  Before 

the Board can make absentee ballots available, it must prepare, print, and 

test those ballots. Those steps require the Board to begin ballot-related work 

at least twenty-one days before the deadline for the release of absentee 

ballots—that is, by Saturday, September 1. 

As these timelines show, the Board, the parties, and the voters urgently 

need a prompt and decisive resolution of this case.  The lateness of the hour 

allows only one court to review the constitutionality of the new ballot 

questions.   

The importance of that judicial review identifies the proper Court to 

conduct it:  this Court, the ultimate authority on North Carolina 
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constitutional law.  Only this Court can resolve this case in a way that will 

command the respect of all parties and, most importantly, the people of our 

State. 

CONCLUSION 
 

The Board respectfully requests that the Court take all steps needed to 

review the Governor’s petitions promptly and on the merits. 

To allow that review to occur under stable conditions, the Board 

requests that the Court enter a temporary stay in this case, mirroring the one 

that the Court entered this morning in NAACP, No. 261P18. 

Respectfully submitted, this 29th day of August, 2018. 
 

      JOSHUA H. STEIN 
      Attorney General 
       
      /s/Matthew W. Sawchak 
      Matthew W. Sawchak 
      Solicitor General 
      N.C. State Bar No. 17059 
      msawchak@ncdoj.gov 
 
 Rule 33(b) certification:  I certify that all 

of the lawyers listed below have 
authorized me to list their names on this 
document as if they had personally 
signed it. 
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      Amar Majmundar 
      Senior Deputy Attorney General 
      N.C. State Bar No. 24668 
      amajmundar@ncdoj.gov 
 
      Olga Vysotskaya de Brito 
      Special Deputy Attorney General 
      N.C. State Bar No. 31846 
      ovysotskaya@ncdoj.gov 
         

North Carolina Department of Justice 
P.O. Box 629 
Raleigh, NC 27602-0629 
Phone:  (919) 716-6400 
Fax:    (919) 716-0185 
 
Attorneys for the North Carolina 
Bipartisan State Board of Elections and 
Ethics Enforcement and J. Anthony 
(Andy) Penry, in his official capacity as 
Chair of the Board 
 

Case 1:16-cv-01026-WO-JEP   Document 144-2   Filed 08/31/18   Page 6 of 7



 

 

CERTIFICATE OF SERVICE 

I certify that today, I caused the attached document to be served on all 
counsel of record by email, addressed to:   

 
John R. Wester, Esq. 
Robinson, Bradshaw & Hinson, P.A. 
101 N. Tryon St., Suite 1900 
Charlotte, NC  28246 
jwester@rbh.com 
 
D. Martin Warf, Esq. 
Nelson Mullins Riley & Scarborough LLP 
4140 Parklake Avenue, Suite 200 
Raleigh, NC  27612 
martin.warf@nelsonmullins.com 
 
Andrew H. Erteschik, Esq. 
Poyner Spruill LLP 
P.O. Box 1801 
Raleigh, NC 27602 
aerteschik@poynerspruill.com 
 
Wendy R. Weiser, Esq. 
Brennan Center for Justice at N.Y.U. School of Law 
120 Broadway 
New York, NY 10271 
weiserw@brennan.law.nyu.edu 
 
Jim W. Phillips, Jr., Esq. 
Brooks Pierce McLendon Humphrey & Leonard LLP 
230 North Elm Street, Suite 2000 
Greensboro, NC 27401 
jphillips@brookspierce.com 

 
This 29th day of August, 2018. 
 

/s/ Matthew W. Sawchak  
Matthew W. Sawchak 
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