STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE No. 19-cv-012667

REBECCA HARPER, et al.,
Plaintiffs,

V. DECLARATION OF

ELISABETH S. THEODORE
DAVID LEWIS, IN HIS OFFICIAL CAPACITY AS SENIOR

CHAIRMAN OF THE HOUSE SELECT COMMITTEE ON
REDISTRICTING, et al.,

Defendants.

I, Elisabeth S. Theodore, declare and say as follows:

1. | am over the age of eighteen (18) and competent to testify as to the matters set
forth herein.

2. | am a partner with the law firm Arnold & Porter Kaye Scholer LLP and one of
the attorneys representing Plaintiffs in this case.

3. | submit this declaration in support of Plaintiffs’ Motion for a Preliminary
Injunction.

4. Attached as Exhibit A is a true and correct copy of the transcript of the Deposition
of Thomas B. Hofeller, taken in Common Cause v. Rucho, No. 16-cv-1026 (M.D.N.C. Jan. 24,
2017).

5. Attached as Exhibit B is a true and correct copy of the transcript of the Deposition
of Representative David Lewis, taken in Common Cause v. Rucho, No. 16-cv-1026 (M.D.N.C.

Jan. 26, 2017).
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6. Attached as Exhibit C is a true and correct copy of the Redistricting Criteria for
the 2016 Congressional Plan adopted by the North Carolina General Assembly Joint Committee
on Redistricting on February 16, 2016.

7. Attached as Exhibit D is a true and correct copy of the transcript of proceedings
before the North Carolina General Assembly Joint Committee on Redistricting on February 16,
2016.

8. Attached as Exhibit E is a true and correct copy of the transcript of proceedings
before the North Carolina General Assembly Joint Committee on Redistricting on February 17,
2016.

9. Attached as Exhibit F is a true and correct copy of the transcript of floor
proceedings before the North Carolina House of Representatives on February 19, 2016.

10.  Attached as Exhibit G is a true and correct copy of Exhibit 42 to the Second
Deposition of Thomas B. Hofeller, taken in Common Cause v. Rucho, No. 16-cv-1026
(M.D.N.C. Feb. 10, 2017).

11.  Attached as Exhibit H is a true and correct copy of the transcript of the Second
Deposition of Thomas B. Hofeller, Volume II, prepared in Common Cause v. Rucho, No. 16-cv-
1026 (M.D.N.C. Feb. 10, 2017).

12.  Attached as Exhibit I is a true and correct copy of the Second Declaration of
Thomas B. Hofeller, prepared in Common Cause v. Rucho, No. 16-cv-1026 (M.D.N.C. Oct. 26,
2017).

13.  Attached as Exhibit J is a true and correct copy of the transcript of the Deposition
of Robert A. Rucho, taken in Common Cause v. Rucho, No. 16-cv-1026 (M.D.N.C. Jan. 25,

2017).
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14.  Attached as Exhibit K is a true and correct copy of excerpts to Defendants’
Responses to Plaintiffs’ First Requests for Admission, filed in Common Cause v. Rucho, No. 16-
cv-1026 (M.D.N.C. Apr. 24, 2017).

15.  Attached as Exhibit L is a true and correct copy of excerpts of the transcript of the
Trial Testimony of Thomas Hofeller, given in Harris v. McCrory, No. 13-cv-949 (M.D.N.C. Oct.
14, 2015).

16.  Attached as Exhibit M is a true and correct copy of the Engagement Letter
Contract dated February 16, 2016 between Legislative Defendants and Dr. Thomas Hofeller,

introduced as an exhibit in Common Cause v. Rucho, No. 16-cv-1026.

Respectfully submitted this the 30th day of September, 2019.

/s/ Elisabeth S. Theodore
Elisabeth S. Theodore
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THOMAS B. HOFELLER

January 24, 2017

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

2 NC DEPARTMENT OF JUSTICE
COMMON CAUSE, et al., ) BY: ALEC PETERS, ESQ
) 3 JAMES BERNIER, JR., ESQ.
Plaintiffs, ) PO BOX 629
) etecu ot ! Raleigh, NC 27602
ROBERT A. RUCHO, in his official ) (919) 716-6400
capacity as Chairman of the North ) 5 APeters@ncdoj.gov
Carolina Senate Redistricting ) JBemier@ncdog.gov
Committee for the 2016 Extra ) 6
i:fiioze?‘;iﬁ;xii:ino:f e i 7 Also Present:  Robert A. Rucho
Congressional Redistricting, ) David Lewis
et al., ) 8 Dalton Oldham, Esq.
) 9
pefendants ) The Reporter:  Discovery Court Reporters
LEAGUE OF WOMEN VOTERS OF NORTH ) 1o and IJegal Vldeogra’phers’ LLC
CAROLINA, et al., ) BY: DENISE MYERS BYRD, CSR 8340
) s BRENT TROUBLEFIELD,
e ) Civil Acti N 1:16-Cv-1164 VIDEOG HER
e ; R Aeton Ho. 12 4208 Six Forks Road, Suite 1000
ROBERT A. RUCHO, in his official ) Raleigh, NC 27609
capacity as Chairman of the North ) 13 (919) 424-8242
Caro?lna Senate Redistricting ) (919) 649_9998 Direct
certion oo ot e . Denise@DiscoveryDepo.com
2016 Joint Select Committee on ) '
Congressional Redistricting, ) --000--
et al, ) 16
) 17
perenaae: ) INDEX OF EXAMINATION
) 18 Page
VIDEOTAPED DEPOSITION OF 19
THOMAS B. HOFELLER 20 By Mr. Bondurant"" 8
Fr— 21 By M. Earls.... 223
TUESDAY, JANUARY 24, 2017 22
23 --000--
POYNER SPRUILL 24
301 FAYETTEVILLE STREET, SUITE 1900 25
RALEIGH, NORTH CAROLINA
1 3
L APPEARANCES * INDEX OF EXHIBITS
2 2 EXHIBIT NO. DESCRIPTION Page
For the Plaintiffs: Common Cause, et al. 3 1 Thomas Hofeller, Ph.D. resume 10
3 4 2 The Looming Redistricting Storm
BONDURANT MIXSON & ELMORE How will the Republican Party Fare? 29
4 BY: EMMET J. BONDURANT, ESQ. 5
BENJAMIN W. THORPE, ESQ. 3 Redistricting 2010, Preparing for
5 1291 W. Peachtree Street, NW 6 Success, RSLC June 7, 2009
. iu;te 39%?A 30309 PowerPoint slides 36
tlanta, 7
(404) 881-4100 4 RSLC Announces Redistricting Majority
! Bondurant@bmelaw.com 8 Project (REDMAP) - Press release 42
BThorpe@bmelaw.com 9 5 Redistricting Majority Project
¢ POYNER SPRUILL PowerPoint slides 49
10
’ BYIC f}?c\)NLIII;I %?ngﬁ\gﬁgfs%l 6 REDMAP Political Report: July 2010
NAL. g - e 2 pages 66
10 go,lt F%g%evl“e Street 12 6A REDMAP Political Report: July 2010
utte 6 pages 68
u Raleigh, NC 27601 s pag
. (919) 783-1140 . 7  What I've Learned about Redistricting
ESPeaEl,@POY“erSPmlusﬁom 1 The Hard Way! January 24, 2011
1 CMackie@poynerspruill.com PowerPoint slides 69
15
12 For the Pla'gg%ﬁ}&g%”%gyd{ﬁgNVggg’ etal 8  E-mail to Tom Hofeller from Lindsay
SOCIAL JUSTICE e Fisher, RSLC, May 23, 2008, with attached
16 BY: ANITA S. EARLS, ESQ "Dear Legislative Leaders" letter 83
: . 3 g 17
1 éfultz ?é%h way 54 9 "Dear Legislative Leaders" 88
18
. gulrgh)a;gngg R 10 2012 Cycle Redistricting Budget 90
. s 19
19 AnitaEarls@southerncoalition.org 11 E-mail re: TBH Travel to Raleigh
20 For the Defendants: 2 May 21, 2012 o9
21 OGLETREE DEAKINS NASH SMOAK 21 12 Geographic Strategies invoices to
BY: THOMAS A. FARR, ESQ Ogletree Deakins 92
N . > . 22
22
42()1231—15111;}1_{1;']: SZ;A CH, ESQ. 13 E-mail to Matt Walter from Chris
23 Suite 1100 23 Jankowski, February 24, 2012,
Raleigh, NC 27609 Subject: RNC and redistricting with
24 (919) 7{;7_9700 24 attached Request for Payment and
Thomas.Farr@ogletreedeakins.com invoices for Geographic Strategies 97
25 Phil.Strach@Ogletreedeakins.com >
2 4

1 (Pages 1 to 4)
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THOMAS B. HOFELLER

January 24, 2017

10

11

12

13

14  Maptitude Software, Data and Services
for Redistricting 98

15  Legislator's Guide to North Carolina
Legislative and Congressional
Redistricting, 2011 General Assembly 107

16  "Partisan Politics was the Primary or
Predominant Factor in the Drafting of
the 2011 Congressional Redistricting
Plan" - Excerpts from Hofeller's First
and Second Expert reports in Harris 113

16A  Expert Report of Thomas B. Hofeller,
Ph.D., Harris v McCrory 115

16B  Second Expert Report of Thomas B.
Hofeller, Ph.D., Harris v McCrory 122

—_

7 NCGA Rucho-Lewis Congress 3 156

—

8  "The Best Predictor of Future Election
Results is Past Voting Behavior" -
Excerpts from Hofeller's First Expert

10

11

12

13

14

15

16

THE VIDEOGRAPHER: On record at
10:05 a.m. Today's date is January 24, 2017.

This is the videotaped deposition of
Thomas B. Hofeller taken in the matter of League
of Women Voters of North Carolina, et al.,
versus Robert A. Rucho, et al., in the Civil
Action Number 116-CV-1164 taken in the
United States District Court for the Middle
District of North Carolina; and also in Common
Cause, et al., plaintiffs, versus Robert A.
Rucho, et al., defendants in the United States
District Court for the Middle District of
North Carolina, Civil Action Number
116-CV-1026-WO-JEP.

Would counsel please now introduce

themselves and whom they represent and then the

14 Report in Harris 131
15 19  Proposed 10-3 Map 165 7 court reporter will swear in the witness.
16 20 Final REDMAP Report 166 18 L
19 21 REDMAP 2012 Summary Report 166 MR. BONDURANT: I'm Emmet Bondurant. I
18 22  REDMAP Political Report: Final Report 167 9 represent Common Cause.
9 23 2012: RSLC Year in Review 168 20 . .
20 24 2016 Contingent Congressional Plan MR. SPEAS: T'm Edwin Speas. Ialso
Committee Adopted Criteria 176 21 represent Common Cause.
21
25  Map: 2016 Contingent Congressional 22 MR. THORPE: Ben Thorpe. I represent
22 Plan - Corrected 209 23 Common Cause.
23 26 NCGA 2016 Contingent Congressional o . .
Plan - Corrected* 209 MS. EARLS: Anita Earls representing
22 25 the League of Women Voters, plaintiff.
5 7
1 ! MS. MACKIE: Caroline Mackie
2 27 2016 Contingent Congressional Plan - 2 representing Common Cause.
; Adopted, Population and Political data 210 5 MR. FARR: Tom Farr from the Ogletree
28 2016 Redistricting Database Field Key 211 4 office in Raleigh representing the defendants in
4 s both cases.
29 NCSBOE 11/8/16 Official General Election 6 MR. STRACH: Phil Strach with Ogletree
5 Results - Statewide 220 ; . .
. . o, representing the defendants in both case.
6 30 Plaintiffs' Notice of Deposition of . P ¢ ) .
Thomas Hofeller - League of Women MR. BERNIER: James Bernier, Assistant
7 Voters of North Carolina v Rucho 223 ° Attorney General representing defendants in both
8 31 Hofeller production of maps 10 cases.
Congress 2016 Contingent 11 THOMAS B. HOFELLER,
o Bates Nos. DEF000042 - 64 231 .
10 2 having been first duly sworn or affirmed by the
--000-- 3 Certified Shorthand Reporter and Notary Public
1 14 to tell the truth, the whole truth and nothing
12
13 15 but the truth, testified as follows:
14 6 EXAMINATION
15 7 BY MR. BONDURANT:
16 8 Q. Would you state your full name and address for
17
s i the record.
19 20 A. Thomas Brooks Hofeller, 6701 Point Vista Circle,
20 21 Raleigh, North Carolina, 27615.
21 22 Q. How long have you lived in Raleigh,
22
s 23 Dr. Hofeller?
24 24 A. Since October 14th of 2014.
25 25 Q. Are you currently employed?

8

2 (Pages 5 to 8)
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THOMAS B. HOFELLER

January 24, 2017

1

10

11

12

13

14

15

16

17

18

19

20

21

22

A. Well, I'm semiretired, but I don't have a
regular job. I do consulting work.

Q. What sort of consulting work are you now doing?

A. Thave -- well, at least I had -- I don't know
if I still have it now, but I had a consulting
contract with the Republican National Committee,
a monthly contract, and I do work in
redistricting and court testimony, legal
support.

Q. For the Republican National Committee and
related organizations?

A. Mostly not, no. Ireally do it for other
organizations.

Q. Other organizations being whom?

A. Well, in this case it's the defendant
intervenors through the lawyer's office. And 1
am currently also active in a case in Virginia
Besilind, and I've been retained by the lawyer
for the defendant intervenors.

Q. Is your contract with the Republican National
Committee in writing?

A. It was in writing a long time ago. It's sort of

10

11

12

13

14

15

16

17

18

19

20

21

22

Could you elaborate on that and tell us what you

mean by that.

A. Well, in 1965, I was hired by the majority

leader I believe in the state senate in
California, that's a long time ago, to help
develop a database for use in redistricting in
California.

California had just been ordered by the
court to switch to one-person, one-vote, and
they needed to do a mid decade redistricting,
and it was a project involving the mashing of
census tracks to precincts in California so they
could build a political and demographic
database.

In 1970, I was part of a firm which was
retained by the California assembly to build a
computerized redistricting system for use in the
1971 redistricting. This involved creation of
software and databases for use in that
redistricting.

1 did essentially the same thing but
for a -- through the Rose Institute of State and

50 years experience in the redistricting field.

10

23 just gone on a month-to-month basis, and, of 23 Local Government in the '80s, built another
24 course, we've just had the change in 24 computerized redistricting system, and I've been
25 administration so I don't know actually what my 25 drawing plans and looking at -- building
9 11
* status is there at the time. 1 databases and looking at databases.
2 Q. Do you have a copy of that contract? 2 I also testified in a trial in
3 A. Probably somewhere, yes, but I'd have to look 3 Mississippi in the late '70s, Conner V Finch, 1
4 for it. 4 think it was, and built another redistricting
5 Q. Let me ask the court reporter to mark as 5 system.
6 Hofeller Exhibit 1 a copy of your resume. 6 So I've been active in the
7 (WHEREUPON, Plaintiffs' Exhibit 1 was 7 redistricting field for -- for now going on
8 marked for identification.) 8 51 years, I guess.
° BY MR. BONDURANT: S Q. In 1989, you became the redistricting director
10 Q. Do you recognize that as the resume you 10 for the Republican National Committee?
- presented in the Covington case? 1 A. Actually, that's not true. I was the
12 A. Of course I'd have one more addition to it, 12 redistricting director at the RNC first in 1982.
13 which is my participation in the Besilind case 3 I believe January of '82 I became redistricting
14 in Virginia. 14 director and also the director of their computer
15 Q. The addition being cases in which you are either s services division, so I was wearing two hats
16 currently involved or have testified as an 16 there for a while.
17 expert? 17 Q. What was your -- what were your duties as
18 A. Well, I haven't testified. I've given an expert 18 redistricting director for the RNC beginning in
9 report in Besilind. 19 1982?
20 Q. Is it your intention to provide an expert report 20 A. Well, we were just finishing up the 1980
2L in this case? 21 redistricting cycle, and I was responsible for
22 A. Thaven't been asked to do it yet so I don't 22 aiding and assisting Republican organizations
23 know. 23 across the country in fulfilling their
24 Q. In your resume you indicate that you've had 24 redistricting needs. It was really kind of the
25 25

tail end of that process then.

12

3 (Pages 9 to 12)

GG A QP AREskerd OCUMEN 2L UG L0/E4{19  Page 202,06663,4-g242



THOMAS B. HOFELLER

January 24, 2017

As computer services director, I ran

the IT shop for the Republican National
Committee in Washington, DC.

Q. And what did the IT shop consist of as far as
redistricting was concerned?

A. Most of it was data work, building databases and
lending technical assistance to the players in
the redistricting process as needed.

Q. How did those databases relate to the

best predictor of how a particular geographic

area is likely to vote --

A. Yes.

-- in a future election?

Is that an industry standard among
people who are engaged in map drawing for
political parties on either side?

Yes. Well, I don't know -- I can't tell you
about the other side. I haven't drawn districts

Q. Are past election results in your opinion the

14

10 redistricting process? 10 for partisan Democrats except in very limited
e A. Well, in redistricting, you essentially have two 11 circumstances, but in most cases I think experts
12 sets of data that have to operate in tandem: 12 across the country would agree that past
13 One is political data, which are the results of 13 elections are the best, if not imperfect,
14 elections, and also of registration, and that 14 indicator of what future results may be.
5 has to be matched and merged with data which 15 Q. Is there any more reliable indicator of future
16 comes from the United States Census Bureau which 16 election results than how a particular
7 gives the demographics of the areas. And 17 geographic area voted in past elections in your
8 there's quite a bit of work involved in melding 18 opinion?
e the two types of data together. 19 A. Not really, no.
20 Q. When you say political data, could you tell us 20 Q. Is your opinion based not only on your own
21 precisely what you mean. 21 experience but social science research,
22 A. Results of elections and registration numbers. 22 political scientists and others who sample that
23 Q. Any other political data? Is there a definition 23 sort of thing?
24 of the term? 24 A. Certainly any that I've talked to or read have
25 A. The only thing I can think of right offhand 25 said that, but, yes. The people who actually
13 15
1 would be residences of incumbents, but that's 1 draw the districts want that information more
2 really part of the voter file. 2 than anything else. And I think people who are
3 Q. When you say results of elections, you're 3 voting on the districts, the people who may be
4 referring to how a particular geographic area 4 authorizing these plans or passing the
s voted in primary or general elections? s redistricting statutes would all want to know
6 A. Yes. 6 what the past election results are in the area
7 Q. Do you -- for your purposes in your database 7 that they're going to get a new plan.
8 work, do you use primary election results or 8 Q. So in your opinion, the most important
° general election results or both? ° information in trying to give one party or the
10 A. Generally we use general election results, 0 other a partisan advantage in the redistricting
L usually a presidential, U.S. Senate, House of EE process would be past election results?
L2 Representatives, statewide votes such as 2 A. If that was what you were trying to do, yes.
3 governor, lieutenant governor, attorney general. 3 Q. And when you are engaged by the Republican Party
L4 Some states have more elected officials. Other 4 or by Republican legislators in the state, that
15 states have less. And also, of course, 15 is your objective, isn't it, to draw districts
6 legislative results. We're also interested, of e that will give that party the maximum advantage
17 course, in registration numbers too. 7 in state legislative or congressional elections?
18 Q. For what purpose do you use election results? 8 A. Not always.
o A. To determine how areas that are being drawn into 9 Q. What other instances are you asked to draw
20 new districts or taken out of new districts vote 20 districts?
21 and to try and make an estimate of what 2L A. There are other criteria at play in drawing
22 electoral success may be in newly formed 22 districts. First you have one-person, one-vote,
23 districts, although it doesn't always end up 23 which is a federal requirement. You have the
24 being exactly as you predicted. 24 requirements of the Voting Rights Act, which are
25 25 also federal. There are traditional

16

4 (Pages 13 to 16)
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THOMAS B. HOFELLER

January 24, 2017

redistricting criteria such as respect for

communities of interest, counties in particular,

A. I'msorry. Does this start at Line 10?
Q. Line 16.

the question and your answer.

18

25

3 cities. You have compactness. You have 3 A. I'msorry.
4 contiguity. So there are other factors that 4 Q. "Would you describe yourself as the principal
5 play off against the political data. 5 architect?"
6 Q. But as far as attempting to achieve a partisan 6 A. Tguess I said I would.
7 advantage for the party whom you were hired to 7 Q. Yes.
8 represent, is political data the principal data 8 A. It depends on what you mean by architect too.
° on which you would rely to achieve that 9 Q. Well, what you meant by architect when you
10 objective? 10 answered the question was that you were the
L A. I'mnot sure I agree with the premise of your 11 principal person who was responsible for
12 question. I really never have been hired by a 12 drafting the plan that was ultimately adopted by
3 political party to actually draw lines, so I 13 the North Carolina General Assembly in 2011.
4 can't quite -- maybe you could ask that a 14 A. Okay. Well, what I've always said is that an
s different way. 15 architect draws or designs a building -- excuse
16 Q. When you're employed by a law firm representing 16 me -- according to the specifications by the
17 legislators, such as Senator Rucho or 17 person who wants the building built.
8 Representative Lewis, were you employed to give 18 So if you say that that's -- if you
o political considerations, principal 19 define it as such, I was the architect, but I
20 consideration in drawing congressional districts 20 wasn't building what I thought was needed to be
21 in North Carolina? 21 built. I was building what the --
22 A. Well, again, when I've -- usually when I've been 22 Q. You were working at the direction of some
23 hired by a law firm, it hasn't been to actually 23 other --
24 draw districts. It's been to provide litigation 24 MR. FARR: Can he finish his answer,
25 support and analysis. 25 please.
17 19
! Q. But you did draw the districts in 2011. You s THE WITNESS: Excuse me. As the
2 were the principal architect. 2 architect, I was designing the plan in
3 A. In2011? 3 accordance with the specifications that the
4 Q. Yes, with the congressional districts. 4 legislature wanted, mainly represented by the
s A. 1did draft districts, yes. 5 chairman of the two committees.
6 Q. And you were the principal architect? 6 BY MR. BONDURANT:
7 A. Well, people have stylized me that way, but... 7 Q. You operated under the instructions given to you
8 Q. Haven't you testified to that effect previously? 8 by Senator Rucho and Representative Lewis who
° A. Ibelieve my memory is that I've testified to ° were the co-chairmen of the joint committee of
10 the fact that it was my job in the -- in the 10 the senate and house in 2011?
1 redistricting to be kind of the principal T A. Yes.
2 gatekeeper/scorekeeper of what was being drawn. 2 Q. And by specifications, you mean the instructions
13 So I would typically maintain the 3 which they gave you?
14 current copy of the map, and to some degree I 1 A. That's true.
15 was the architect, but, of course, I didn't make 15 Q. And all of those instructions were oral?
6 the decisions as to where the districts would 6 A. Yes.
17 actually go. That decision rested with the 7 Q. There were no instructions given to you in
8 chairman in North Carolina, Chairman Lewis and 18 writing?
o Chairman Rucho as directors of the two o A. No.
20 committees as to what would actually be done in 20 Q. There were no -- there's no paper trail against
21 the end. 21 which we can evaluate your description of the
22 Q. Let me show you Page 20, starting at Line 12 22 instructions?
23 through Line 16, of your deposition in Harris v 23 A. Tdon't believe so, no.
24 McCrory taken on May 6, 2014. If you would read 24 Q. And that was a deliberate choice on your part?

A. Iflreceived instructions on what I was to do,

20

5 (Pages 17 to 20)
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10

11

12

the instructions came from the people who wanted
it done. It would have been their choice as to
how they wanted to give me the instructions, not
mine.

Q. But you advised them not to give you
instructions in writing, to do so orally?

A. Idon't recollect that.

Q. And when you received instructions, you made no
written record or notes of the instructions?

A. No.

Q. Let me go forward with your history. According

to your resume --

The National Committee has a much wider
interest in redistricting involving state
legislatures and Congress.

Q. Was your focus in that capacity on achieving as
much of a partisan advantage for the Republican
members of Congress as possible in the states?

A. 1think you have to understand that as a

redistricting --

Is that a "yes" or a "no"?
It's a "no" the way you asked it.

Do you want to explain?

> o >R

Yes. The National Republican Congressional

Republican Party.

22

3 A. Are we done with this exhibit? 13 Committee does not draw districts and go into a
14 Q. Yes. You may need it again, but... 14 state and say we've drawn your districts, here
15 You've told us you became a 5 they are, all you need to do is enact this plan.
6 redistricting director in 1982. According to 16 You wouldn't be there very long if you did that.
17 your resume, you were again made redistricting 17 So our job, as was a lot of the jobs of
18 director for the Republican National Committee 18 the National Republican Committee, was to
o from March 1989 to November 1993. 19 prepare Republican stakeholders for the
20 A. Tbelieve that's not right. 20 redistricting process ahead of time and to
21 Q. Ifyou'll turn to Page 7 of your resume. You 21 support them in their needs to go through the
22 list Republican -- National Republican 22 process. So it was more an advisory role than
23 Congressional Committee, redistricting director. 23 it was anything else.
24 A. That's correct, but it's not the Republican 24 The districts -- congressional
25 National Committee. 25 districts in the United States are drawn by the
21 23
! Q. Thank you for the correction. * states, not by the national parties or national
2 What is the difference between the 2 organizations.
3 Republican National Committee and the Republican 3 Q. Did you assist any states in drafting
4 Congressional Committee? 4 congressional plans during the -- that election
5 A. The Republican National Committee is the 5 cycle?
6 official committee of the Republican Party. It 6 A. Tdon't rightly remember one way or the other.
7 puts on the conventions. Its primary function, 7 That's been quite a few years.
8 actually, is putting on the nominating 8 Q. Then according to your resume, you were again
2 conventions. I believe legally -- I'm not an ° the redistricting director beginning in
10 attorney so I don't know exactly that, but it is 10 July 1999 through March 2003.
1 the Party. L What were your duties during that
2 The National Republican Congressional 12 period?
13 Committee is the political committee of the 3 A. Well, just for the record, I was redistricting
14 Republican members of Congress, the caucus, and 14 director for the Republican National Committee
5 its duty is mainly to support electing and 5 at that time, not the National Congressional
6 supporting Republicans in elections. 16 Committee.
17 Q. What were your duties as redistricting director 17 Q. Soin the '89 period, you were redistricting
8 for the Republican Congressional Committee in 18 director for the congressional committee; in the
e the March '89 through November '93 period? 19 '99 through 2003 period, you were the
20 A. Twould describe them as functionally the same, 20 redistricting director for the Republican
2t but the client was different. The National 21 National Committee?
22 Republican Congressional Committee is 22 A. That's correct.
23 overwhelmingly involved with the reelection and 23 Q. What were your duties as redistricting director
24 election of members to Congress from the 24 for the Republican National Committee?
25 25

A. Again, I came on board in '99, I believe it was

24

6 (Pages 21 to 24)
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like April, but I'm not sure. I'd have to look
at my resume. Again, as I described to you
already, the first task that I was involved in
was getting the states ready, the stakeholders
ready for the redistricting process.

A lot of people have actually forgotten

involved. There are lots of interests involved.
And so we took what they wanted to have as their
goals and would say -- advise them on what would
be wise and what would be unwise and how they

could get it done.

BY MR. BONDURANT:

25

There are other criteria that are

26

25

7 about redistricting. Some have never been 7 Q. Did you assist state legislators in drafting
8 through it before. Some actually were glad to 8 plans during the '99 to 2003 period that you
9 have forgotten about it, but there's a lot of ° were redistricting director for the Republican
10 education that needs to be done in terms of 10 National Committee?
L database building, in terms of acquisition of s A. Again, it's been a long time and I don't
2 computer equipment and software and in terms of 12 remember the specifics of where I went and what
3 the status of the law. Redistricting law 3 I did.
14 changes a lot between decades and to some degree 4 Q. Did you assist the North Carolina Republicans in
5 the politics of redistricting. So we would go s drafting plans for the -- in the 2009 -- excuse
e to states and help people when they wanted help. 16 me -- in the 1999/2003 election cycle?
7 I believe in that decade we also put on 17 A. That would be the 2001 redistricting cycle?
8 a redistricting conference. We also monitored 18 Q. Yes.
19 the census. Before I got that job, I was o A. If my memory serves me correctly, the plans in
20 actually the staff director of the U.S. House 20 2001 were drafted by the Democrats and the
21 Subcommittee on the Census, and we monitored the 21 majority in the legislature.
22 activities of the Census Bureau, educated people 22 Q. That was not my question.
23 about that data, where to get it, what they 23 Did you assist the Republican members
24 needed to do, in some cases emphasized to them 24 of the legislature in drafting plans for that
25 that they needed to get as good a count as they 25 cycle?
25 27
! could of all their citizens, not all their ! A. Those would have been sample plans, yes.
2 citizens, actually all of their inhabitants, and 2 Q. Again in 2009 to 2011 you became a redistricting
3 get people actually thinking actively about 3 consultant for the Republican National
4 redistricting. 4 Committee. What was the difference between your
5 It's many times hard to draw -- get 5 duties as a redistricting consultant versus
6 their attention to it because -- 6 redistricting director in the prior election
7 Q. Did you draft plans - 7 cycle?
8 A. Excuse me. I'mnot finished yet. Do you want 8 A. I'wouldn't describe it as being much different.
? me to -- ? I think it was more the terms of my employment
10 Q. Ifyou want to take the time, go ahead. 10 than it was the duties, a difference in duties.
t A. Okay. Alright. I just said as the t It was to their advantage and to my
2 redistricting process unfolds, people come up 2 advantage to come in as a consultant in that
3 with problems and with issues, and it was our 3 election -- or in that redistricting cycle
4 job to assist them and make them as successful 4 rather than as an employee.
5 in accomplishing their redistricting goals as 5 Q. Did you have a written contract with the RNC as
6 they could be. 6 a redistricting consultant?
17 Q. And the redistricting goals as far as the 17 A. Yes.
8 Republicans were concerned was to gain maximum 8 Q. Do you have a copy of that contract?
e partisan advantage? e A. Tdon't know.
20 MR. FARR: Objection to the form. 20 Q. Do you recall what that contract prescribed your
21 THE WITNESS: 1 wouldn't say that 21 duties to be?
22 that's actually a correct premise. There are 22 A. Thave no recollection of the actual specifics
23 many things going on in redistricting and not 23 of the contract.
24 always is partisan advantage the top goal. 24 Q. In April 2011 you entered into a separate

contract with the State Government Leadership

28
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Foundation, correct?

A. Okay. Yes.

Q. Do you have a copy of that contract?

A. Imight, but I don't have it certainly readily
at hand.

(WHEREUPON, Plaintiffs' Exhibit 2 was
marked for identification.)

BY MR. BONDURANT:

Q. Dr. Hofeller, I've asked the court reporter to
mark Hofeller Exhibit 2. Can you identify it?

A. That's a paper that I wrote while I was at the
RNC.

Q. Do you know approximately what the date of this
paper is? It appears to be undated.

A. Tt would have been, I believe, either 2009 or
2010. Idon't actually recall the date. I
think it was published in a publication of the
National Committee.

Q. At the conclusion of the paper, the paper
describes you as one of the GOP's preeminent
redistricting experts. Would you agree with
that description?

A. Are you talking about the part in italics?

Q. Yes.

A. Let me read through it.

29
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Again, one of the problems that I think
both parties have in terms of redistricting is
it's a process that only happens once a decade,
very seasonal, and usually politicians and
political operatives are focused on the problem
at hand, usually the next election and a lot of
other issues. Members of the legislature have a
constant stream of legislation that's going
through their chambers, and it's very difficult
for them to -- excuse me -- to focus on a
process that isn't right on top of them.

And one of the problems with
redistricting is that it requires a lot of
preparation. It's not something you can turn to
after the election, directly preceding the line
drawing and say, oh, we're going to have
redistricting, we have to get ready now.

If you wait until that happens, you
won't be ready and you'll have a lot of
difficulty.

So it was, I guess, probably best
described as a wake-up piece, pay attention,

this is coming up, you need to focus.

Q. And in the second full paragraph, you say in the

last sentence:
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Q. Certainly.

A. Now that I've read it again, can you repeat your
question. I'm sorry.

Q. Would you agree with the statement that you are
the GOP's -- one of the GOP's preeminent
redistricting experts?

A. 1guess I would, yes.

Q. Is there anyone with the GOP, including all of
its iterations and committees, that you regard
as more expert in partisan redistricting than
you?

MR. FARR: Objection to the form.

THE WITNESS: I don't think I describe
myself as a preeminent expert in partisan
redistricting.

I describe myself as it is describes --
as it reads. It speaks for itself.

There are some people across the
country who are pretty knowledgeable in the
field. I've just been, I think, at it longer
than most of them.

BY MR. BONDURANT:

Q. Why did you write this paper?

A. You know, that's been many years ago so I have

to speculate on the exact motivations.
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"Why are these state-level contests
so important to the GOP? It is because
it is in the states where the results of
the 2010 census will be used to redraw
the boundaries of congressional
districts which will be used in the 2012,
2014, 2016, 2018 and 2020 elections. The
outcome of this battle will determine the
electoral playing field for the next
decade."
Then in the next two sentences you say:
"If the GOP wins big at the state
and legislative level, it can be more
assured of retaking and keeping control
of the U.S. House. These election
contests in 2010 are 'the hidden national
elections of 2010 and beyond' and will
determine GOP success in the 2012
elections following redistricting."

Do you see that?

A. Ido.
Q. And you were trying to convince the Republican

National Committee and the Republican Party to
focus on the 2010 state elections as a method of

achieving control of the House of

32
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Representatives in Congress for the next decade.
Isn't that fair?

A. Idon't know that I'd state it exactly as you
stated it, but I would just say that anybody who
knows anything about redistricting knows that
the congressional districts are drawn in the
states and that the states will draw the lines
and in many ways that will control the shapes of
the districts and who will be in control in
Congress over the next decade.

So I think that most of the readers of

this already were aware of this, but, once
again, it was trying to get them focused on it a
little earlier than they might want to focus on
it.

Q. On Page 2, in the incomplete paragraph at the
top of the page, you say:

"Due to McCain-Feingold, it is now
illegal for the RNC to raise and spend
non-federal dollars to fund technical --
critical technical and legal operations,

and other national GOP organizations
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the consultant in 2009, correct?

A. Iwas consultant to that office, yes.

Q. On the third page, in the last full paragraph
above the map, you say: "This year's
elections" -- you're referring to the 2010
election cycle -- "could result in the GOP's
full line-drawing control of as many as 151
seats or as few as 16," correct?

A. Well, that's what I said then. It turned out a
lot differently.

Q. Well, we'll see how it turned out.

On the last page you again emphasize
that "A switch of as few as 77 seats out of
4,889 could have a huge impact on both parties'
redistricting fortunes."

MR. FARR: What page is that, Emmet?

MR. BONDURANT: Page 6.

THE WITNESS: I'm sorry, I just don't
see it. Oh, here it is, the incomplete
paragraph at the top.

Yes, that's really a -- well, I guess
that's true.

That is the office of which you were

34

23 have been unwilling, or unsuccessful, in 23 BY MR. BONDURANT:
24 filling this funding void." 24 Q. The point you were making is that if the
25 Do you see that? 25 Republicans, through whatever organizations,
33 35
: A. ldo. * could switch as few as 77 state legislative
2 Q. And the point you were making there is that the 2 seats out of almost 5,000, that could have a
3 subset of GOP organizations weren't willing to 3 huge impact on the makeup of the congressional
4 fund the sort of technical support that you felt 4 delegation in the House of Representatives?
5 was necessary to prepare for the 2010 election 5 A. Well, that's just a fact.
6 cycle and take advantage of it? 6 Q. And that's the point you were trying to make to
7 MR. FARR: Objection. 7 the Republican leadership?
8 You can answer. 8 A. 1didn't say that. I said the point [ was
° THE WITNESS: I don't think it was a ° trying to make is that you better pay attention
10 matter of will. It was a matter of resources. 10 to elections out in the states or state
11 McCain-Feingold changed the way that - legislatures, in other statewide offices because
12 politics was funded in the country radically, 12 it's going to have a national impact.
13 and I think we were trying to explain to the 13 Sometimes it's hard to get people to
14 states that they couldn't depend on the RNC to 4 think about that because they may be saying,
15 be able to give them the level of monetary 5 well, we're interested in congressional
16 support that they may have received in the 16 elections this next year and how those elections
17 previous redistricting cycle because of the 17 turn out. I'm saying there's another dimension
18 limitations of fundraising. 18 to this year's elections.
19 BY MR. BONDURANT: 9 Q. And it's a long-term dimension that would apply
20 Q. In the next sentence you said: 20 to the entire decade: 2012, 2014, 2016, 2018,
21 "The RNC had the foresight to 2L 2020?
22 reactivate its redistricting office in 22 A. Yes, that's true.
23 early 2009, but it has had to use federal 23 (WHEREUPON, Plaintiffs' Exhibit 3 was
24 dollars to do so." 24 marked for identification.)
25 25 BY MR. BONDURANT:

36
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Q. Could you identify Deposition Exhibit 3, a
PowerPoint presentation at which you were
present on June 7, 2009.

A. Yes.

Q. Were you a presenter in that PowerPoint
presentation?

A. Twas. Idon't -- actually, I don't know how
much Congressman Westmoreland said and I said.
I was present, and I'm sure I spoke to it.

Q. You were the principal author of this
PowerPoint, weren't you?

A. Yes.

Q. And does that date of June 7 help you date your
article that we identified as Hofeller
Exhibit 2? Was Hofeller Exhibit 2 written
before or after?

A. Tjust have no recollection. I don't know.

Q. It doesn't help you date it one way or the
other?

A. No, really not.

Q. On the page that ends with the Bates number
RSLC1535, you're emphasizing the importance of
Republicans being at the table to get either
full control or split control of the

redistricting process.
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redistricting, so it's --

Q. That wasn't my question.

MR. FARR: Can he finish.

BY MR. BONDURANT:

Q. Can you draw the lines for the best interest of
the Party, a partisan advantage over the other
party if you're in control?

MR. FARR: Excuse me, Emmet. I would
like to ask you to let him finish his answer.

MR. BONDURANT: I would like him to be
responsive and not make a speech.

MR. FARR: I think he was answering
your question.

MR. BONDURANT: Can you read the
question back.

(Record Read.)

THE WITNESS: I think the answer would
be you could if that was your goal.

BY MR. BONDURANT:

Q. On the page numbered 47, you break down which

party has control of how many legislative seats

currently.
1547?
Q. Yes.

A. No, that's not correct. We're not talking about

>

39

A. I'msorry, I'm still trying to find the page.

Q. Look at 1535. It's --

A. Oh, I'msorry. Ididn't see the numbers at the
bottom.

This PowerPoint frame speaks for
itself. There are three statuses that you can
find yourself -- either party can find itself in
in a redistricting process in an individual
state. You either have full control, which
means you can draw the lines that you think are
best for the state; you have split control,
which could result in a deadlock situation where
either the two parties' operatives have to come
to a compromise or it can end up in the courts.

Q. When you say best for the state, if you're in
full control, you really mean best for the party
that is in full control?

A. No. Isaid best for the state.

Q. You don't think that it also in your terminology
meant that if you were in full control, speaking
to a Republican audience, you could draw the
lines in a way that would be best for the Party?

A. Ithink I already answered that question earlier
in this deposition where I said there are many

other factors that come in to play in
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legislative seats here.
You're talking about congressional seats?
That's true.

> R

So the PowerPoint presentation headed 2010

o

Reapportionment, Partisan Control of Process, as
0f 2010, based on the 2001 apportionment, the
GOP controlled the apportionment of 107 seats,
the Democrats controlled 124 seats.
Again, that's not a precisely correct question.
Can you give me a precisely correct answer?
No, then.
What is the information you're attempting to

oo P

portray under "Partisan Control of Process" when
you list GOP? What is the 107?

A. lbelieve -- and I haven't seen this PowerPoint
for a long time, but I believe what I'm saying
here is that in the states in which the -- this
is a result of the 2008 clections, not the 2010
elections, so all the elections up to the point
where I did the PowerPoint, GOP would have full
control of the redistricting process in states
which contained 107 congressional seats.

Q. And likewise, the Democrats would have control
of both houses in states that had 124 seats?

A. No. They would have control of the process.

40

10 (Pages 37 to 40)

GG A QP AREsker OCUMEN 2L UGAL0/24{19  Page 209,06663,4-g242




THOMAS B. HOFELLER

January 24, 2017

! Each state -- states have different processes * BY MR. BONDURANT:
2 for redistricting. So, again, that's not 2 Q. Can you identify Exhibit 4.
3 precisely true. The Democrats would be -- would 3 A. That is a press release which was released by
4 have control in states that contained 124 seats. 4 the Republican State Leadership Committee on
s Q. And there would be 161 seats in which the 5 February 19, 2010.
6 parties divided control -- controlling one house 6 Q. Did you have any role in drafting that press
7 or the other in the state legislature? 7 release?
8 A. No, that's not precisely true because not in all 8 A. Tdon't really remember.
° states does the legislature do the 9 Q. Is that press release consistent with the
10 redistricting. 10 article which you had written previously urging
1L So I would say that this was our read 11 Republican leaders to pay attention to the 2010
2 as to which party would be in control of the 12 redistricting, the article that we identified as
13 line-drawing process, and in this case it would 13 Hofeller Exhibit 2?
4 be split, but it doesn't say how it was split or 14 MR. FARR: Have you had a chance to
5 how it was done. 15 read this exhibit?
16 Q. The states in which the legislature does not 16 THE WITNESS: No. Ireally have to
17 control redistricting are the so-called 17 read -- I'd have to study -- I don't know which
18 commission states? 18 one predated the other one. This was not
19 A. Yes. 19 written by me. It was written by the people who
20 Q. And you list them as controlling 36 seats? 20 controlled communications in that organization.
21 A. Yes. 21 So if you want to give me time, I can
22 Q. And then there's seven states that have only one 22 read through it and refresh myself with it.
23 representative so they are elected at large and 23 BY MR. BONDURANT:
24 there is no redistricting? 24 Q. Ican ask you some questions about it and
25 A. That's true. 25 perhaps save us some time.
41 43
* Q. If you'll turn to the page numbered 1560, you B You're familiar with the -- what became
2 say in your PowerPoint "Key Factors in Election 2 known as the REDMAP Project?
3 Targeting, Within +to -5 of Control." 3 A. Yes.
4 What is the message you're conveying to 4 Q. You as a consultant worked to further the REDMAP
° your audience there? 5 Project?
6 A. Actually, that frame conveys a whole series of 6 A. Tdon't know -- you have to tell me what you
7 messages. Do you want me to go through them 7 mean by further it.
8 all? 8 Q. Assist in carrying it out.
0 Q. Let me try this: You're suggesting here that ° A. Okay. It was a portion of the REDMAP Project
10 the Republicans target states in which they have 10 too. Ithink the main interest of the RSLC had
1L an opportunity to shift legislative control from L was looking at places where they would pinpoint
2 the Democrats of one house or both to the 12 their resources in the upcoming election.
13 Republican Party? 13 My job was more one, once again,
14 A. That's the first bullet, and the answer to that 14 preparing stakeholders for the process that was
s would be you could look at that as a starting 15 coming up.
16 point to where you thought committing, again, e Q. The purpose of the REDMAP Project was to win
= national money to the states would have a good v state legislative seats that would have a
18 chance of switching control of a legislative 18 critical impact on redistricting in 2011.
9 chamber. Of course, there are other states that 19 A. That's what they say, yes.
20 have lots of representatives where the number 20 Q. And the redistricting primarily was
2L may be plus or minus a lot higher number. 21 congressional redistricting?
22 That's just one message in this PowerPoint frame 22 A. No. The RSLC is interested in legislative
23 there. There are other messages too. 23 redistricting and legislative elections. That's
24 (WHEREUPON, Plaintiffs' Exhibit 4 was 24 its role. That's as defined from the
25 marked for identification.) 25 Republican -- the National Republican
42 44
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* Congressional Committee. * BY MR. BONDURANT:
2 Q. If you would go down to the third full 2 Q. I'wasn't asking you about the document. 1 was
3 paragraph, after reciting the people who were 3 asking about your knowledge of the REDMAP
4 going to be leading it: 4 strategy.
5 "The four were active in the 5 Would you read the question back.
6 formulation of the American Majority 6 (Record Read.)
7 Project (AMP) which was started to help 7 MR. FARR: And I object to the form.
8 state legislative races around the 8 You can answer.
9 country that would affect congressional 9 THE WITNESS: Again, REDMAP was --
10 redistricting and decided the joining 10 BY MR. BONDURANT:
11 their efforts with the RSLC would have 11 Q. Can you answer the -- the question has a
12 the most impact." 12 Yes-0r-no answer.
13 A. Thave to read the piece to understand the 13 MR. FARR: Let him answer the question.
14 premise. I don't know what "the four were 14 BY MR. BONDURANT:
15 active" means. I have to read the piece to 15 Q. You can answer yes or no and then you can
16 know. 16 explain.
17 Q. Well, if you need to read a one-page document, 17 A. Ask the question again. I'm sorry.
18 go right ahead. 18 (Record Read.)
19 MR. FARR: It's a two-page document. 19 THE WITNESS: That's correct in part.
20 It's quite a few paragraphs. 20 BY MR. BONDURANT:
21 THE WITNESS: I would like to read 21 Q. What part about it is incorrect?
22 every document that I'm testifying about. 22 A. The other goal, of course, was just to win
23 MR. FARR: And you can read it, Tom. 23 control of state legislatures, which is their
24 MR. SPEAS: Idon't think the record 24 primary mission. Aside from that, they were
25 reflects that Senator Rucho and Representative 25 looking at legislative chambers that would
45 47
* Lewis are here and have been here since the ! change the control of the redistricting process.
2 beginning. I think it should. And also 2 Q. And the REDMARP strategy of gaining control of
3 Mr. Oldham is here and has been here since the 3 state legislatures that would have the greatest
4 beginning, and Mr. Peters is here now. 4 impact on congressional redistricting was the
5 You agree with that, Tom? s strategy which you were proposing in your
6 MR. FARR: Yes. Thank you for that 6 article "The Looming Redistricting Storm, How
7 clarification. 7 will the Republican Party Fare" that we marked
8 THE WITNESS: All right. So in the 8 as Exhibit 2.
° paragraph above, we're talking about the senior ° A. Again, I don't know which document predated
10 advisors to the REDMAP Project, | believe, four 0 which other document. So it was talking
- individuals, not including myself, and they were e essentially about the same subject, yes.
2 active in the formation of the AMP, which I 12 Does that satisfy you?
13 don't really remember until I saw this document 3 Q. My real question: Was REDMAP your idea or was
14 because they were interested in the -- in the 4 it somebody else's?
5 fact that legislative races would have an impact 5 A. No, it wasn't my idea.
16 on congressional redistricting. e Q. Who is the principal author?
17 BY MR. BONDURANT: 7 A. The leadership of the RSLC.
18 Q. In fact, the REDMAP strategy was a strategy of 8 Q. And who would you identify personally to have
9 the Republican State Legislative Committee to 9 been the brains behind the REDMAP strategy if it
20 win Republican control of state legislatures 20 were not you?
2L that would have the largest impact on 2L A. The leadership of the RSLC.
22 congressional redistricting, correct? 22 Q. And what individuals would you name as being
23 MR. FARR: Objection. 23 principally the authors of the REDMAP strategy?
24 THE WITNESS: Again, I think the 24 A. Well, that would have been Chairman Gillespie
25 document speaks for itself. 25 and Vice-Chairman Tom Reynolds, I'm sure advised
46 48
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by their political team. They had their own
political team.

Q. Were there any other individuals who in your
opinion would be more knowledgeable about the
origins of the REDMAP strategy than those two
individuals?

A. Ithink they had an executive director at the
time. I just don't remember who it was.

Q. Was that Chris Jankowski?

A. Tbelieve so, yes.

Q. What was his role in developing the REDMAP
strategy, if you know?

A. Tdon't know.

Q. Was his role more influential than yours?

A. T'was working for them, so I would have to say,
yes, his role was more influential.

MR. FARR: Emmet, we'd like to take
breaks about every hour. When you have a
chance, we'd like to take a break.

MR. BONDURANT: Let's go through this
document and then we'll..

(WHEREUPON, Plaintiffs' Exhibit 5 was
marked for identification.)

BY MR. BONDURANT:

Q. Dr. Hofeller, could you identify Exhibit 5.
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Q. And you were an integral part as a consultant of
the efforts to redistrict in 2011 on behalf of
the Republican State Legislative Committee and
its foundation?

MR. FARR: Objection to the form.

THE WITNESS: I would have to say that
I've already described to you what my role was.

So if you're talking about their
fundraising strategy, which this particular
exhibit is related to, I was not involved in the
fundraising.

BY MR. BONDURANT:

Q. You were involved in the map drawing?

A. Again, in terms of the RSLC, I was not hired to
be a map drawer. In fact, my contract with the
RSLC ran out, I believe, before map drawing
really started to any degree or extent in the
country.

Q. Let's go through this and be sure we are
understanding the REDMAP Project.

The second full page begins:
"Congressional Redistricting:
Drawing Maps for the Next Five Elections.
Question: How do we create 20 to 25 new

Republican Congressional districts over
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A. It's a PowerPoint made by the RSLC. I don't
really remember it. I don't even remember if I
ever actually saw this before.

Q. So you don't know whether you saw it before or
not?

A. Tdon't, no.

Q. Let's see if we can refresh your recollection.

A. Okay. Thank you.

Q. If you'll turn to the second page, the first
heading is "Congressional Redistricting:
Drawing Maps for the Next Five Elections."

MR. FARR: Before we have any questions
on that, could he just have time to go through
the document.

MR. BONDURANT: Sure. Absolutely.

MR. FARR: Thank you.

THE WITNESS: Okay.

BY MR. BONDURANT:

Q. You've had an opportunity to review Exhibit 5?

A. Yes. Thank you.

Q. Isitan accurate description of the REDMAP
strategy as you knew it?

A. Tguessso. Iguess I would have to say yes.
Again, it wasn't my document. So I think it's

primarily a fundraising piece.
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the next five cycles and solidify a
Republican Congressional majority?"

Was that the objective of the REDMAP
strategy, principal objective?

A. Iguessso. Idon't really know for sure
because, again, [ was just hired to do certain
parts of it.

Q. And on the next page, it gives an answer to the
question of how that could be accomplished.
"Control of the redistricting process."

That is precisely what you advocated in
your article marked as Exhibit 2, if you can
control the redistricting -- control the
legislature, you could control the redistricting
process.

MR. FARR: Objection.

THE WITNESS: Not precisely true, no.
That's -- the premise of your question is not
correct.

You may -- that may be a component.
There are other components to controlling the
redistricting process.

I think that the -- once again, this
PowerPoint frame speaks for itself. Yes, if

you -- if you have control of more chambers in
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the right places, you will do better in
redistricting. I think that goes without
saying.

BY MR. BONDURANT:

Q. Now, if you'll turn to the page ending in
numbers 446, it is headed "What will it take in
2010?" and then it compares the cost of 20 to 25
new Republican congressional districts for the
next five cycles through redistricting, with the
cost of competing in 20 to 25 competitive swing
or Democratic leaning congressional districts
for the next five cycles.

Do you see that?

A. Yes.

Q. Had you seen that rationale before for the
REDMAP Project?

A. Thave not been reticent to state the premise
that it's much more expensive to elect
Republicans in seats that are more balanced
politically or Democrat controlled than it is to
win elections in seats that lean Republican or
are Republican seats.

And that -- again, this is a
fundraising piece so what they're -- they
believed they were trying to do here is to say
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Democratic seat. In that case you would be at a
better advantage. [ mean, that's just
elementary politics.

MR. BONDURANT: Do you want to take
this break now?

MR. FARR: Sure. Thank you, Emmet.

THE VIDEOGRAPHER: Off record at
11:17 am.

(Brief Recess.)

THE VIDEOGRAPHER: On record at
11:31 am.

(WHEREUPON, Plaintiffs' Exhibit 6 was
marked for identification.)

BY MR. BONDURANT:

Q. Dr. Hofeller, can you identify Exhibit 6?

A. Let me just review it quickly.

Q. Certainly.

A. In answer to your question, it's a -- I guess a
political report from REDMAP on the progress of
their project.

Q. It's dated July 2010?

A. Yes.

Q. Do you recall whether you saw this report at or
about the time it was published?

A. No. I'mean, no, I don't recall.
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that an investment by donors of this amount of
money could save a lot more money in the future.
And again, they just pulled up 31.5 million
versus 255 million I guess mostly based on what
they perceive would be the amount of money that
would be spent on congressional races which, of
course, continues to rise as do all election

costs.

Q. As you were working as a consultant for the
Republican State Legislative Committee during
this period of time, did you have that rationale
explained to you in these terms?

A. Well, I already knew it. I didn't need to have
it explained to me.

Q. So you agreed with this analysis?

A. Tagree with the premise of the slide which is
it is more efficient money-wise to put yourself
in the position to draw better seats for
yourself than to campaign in seats where you are
at a disadvantage.

Q. Or competitive seats?

MR. FARR: Objection to the form.

THE WITNESS: Again, in some cases it
might not be a competitive versus a Republican
seat. It might be a competitive seat versus the
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Q. Inthe ordinary course as the consultant
employed by the Republican State Legislative
Committee, would you expect to have seen these
reports routinely?

A. Not necessarily, no.

Q. I'want to ask you about the couple paragraphs
here. In the introduction, it says:

"The REDistricting MAjority Project
(REDMAP) is a program of the Republican
State Leadership Committee (RSLC)
dedicated to winning Republican control
of state legislatures that will have the
most impact on Congressional
redistricting 2011."

Do you see that?

A. ldo.

Q. You were familiar with that as being the
objective of the REDMAP Project in 2010?

A. It was an objective, yes.

Q. And in the last full paragraph, it says:

"Impact on Congressional
Redistricting: If and when Republicans
are successful in the races addressed in
this report, the Republican Party will

have an impact on the redrawing of
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numerous Congressional districts across
the country, an effect that will be felt
for the next decade."

Let me stop there. You were familiar
with that would be the effect of the REDMAP
Project if it were successful?

A. Yes. Ifit were successful, yes.

Q. Would you agree that that seems very similar to
that which you were advocating in your article
marked as Exhibit 2?

A. Yes, I'd say so. Again, I don't know -- I don't
know if this predates or postdates my article so
I can't tell you. I just don't remember.

Q. And based on your experience, you knew that if
the Republicans could control the redistricting
of congressional districts, the effect would be
felt for the entire decade, not merely for one
or two elections?

A. The effect of the redistricting process in
general is felt for five following elections, of
course, unless there are lawsuits.

Q. Intervening court rulings?

A. Which are numerous.

Q. But absent intervening court rulings, the effect

of a partisan redistricting in 2012 would be
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you did.

MR. FARR: But we didn't get copies of
the exhibits.

MR. THORPE: They are responsive
production to the subpoena.

MR. FARR: So we didn't -- when the
documents were produced to you, you didn't
provide copies of those documents to us prior to
this deposition?

MR. BONDURANT: I thought they had been
produced. In fact, I thought the RSLC gave them
to you simultaneous with us.

MR. THORPE: Yes, that's right.

MR. FARR: I don't remember, but it
could be true. We'll check.

MR. BONDURANT: If you don't have them,
I will guarantee you'll get copies.

MR. FARR: Okay.

MR. BONDURANT: And intended -- I had
assumed that the RSLC had produced them to
everybody simultaneously.

MR. FARR: And, Emmet, that's possible,
but I don't remember it so we'll just check.

MR. BONDURANT: Yeah.

MR. FARR: Ifit didn't happen, then
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felt for the entire decade?

A. Again, the -- any redistricting's effects are
felt through the entire period until the next
line-drawing process, so that would be 2021 in
this case.

Q. Did you agree with the last sentence that
Republicans have an opportunity to create 20 to
25 new Republican congressional districts
through the redistricting process over the next
five election cycles, solidifying a Republican
House majority?

A. I'mjust going on to read the rest of the
paragraph, if you don't mind.

Q. Sure, go right ahead. I'll get to the rest of
it too, but...

MR. FARR: Emmet, one other question
about this line of questioning. Is it a good
time for me to ask you a question?

MR. BONDURANT: Sure.

MR. FARR: I'm wondering, was this --
these exhibits from RSL, were these obtained by
you through a subpoena?

MR. BONDURANT: Yes.

MR. FARR: Did we get copies of those?

MR. BONDURANT: It's my understanding
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I'm sure it was inadvertent.

BY MR. BONDURANT:

Q. Do you need the question read back?
A. Probably. Yes. I'm sorry.

Q. That's all right.

(Record Read.)

THE WITNESS: [ would agree on the
premise that you understand that this is not my
document. I didn't write it. I haven't had a
chance to look at the conclusions that they've
made.

The prediction of what seats are
possible to win and what the results will be is
rather subjective analysis, particularly before
the elections.

So the author of this piece thought
there were 20 to 25 congressional districts that
would be made more favorable to the Republicans,
so I agree the article says that. I haven't had
a chance to look at their state-by-state
analysis and say if it agreed with my analysis.
They might have been more optimistic than I
might have been. They might have been more

pessimistic. I just don't know.

BY MR. BONDURANT:

60

15 (Pages 57 to 60)

GG AR QP AREsker OCUMEN 2L UGAL0/E4{19  Page 214066635, 6242



THOMAS B. HOFELLER

January 24, 2017

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. But you understood at the time, that is, in the
summer of 2010, that this was the optimistic
projection of the Republican State Legislative
Committee that it can win 20 to 25 new
congressional seats by targeting state
legislative races?

A. TI'm sorry, I just stated just before that that
was their prediction, and I don't know --

Q. My question is: Were you aware that was their
understanding and prediction at the time?

A. That it was their understanding and prediction?

Q. Yeah.

A. Tdon't know that I really was, no. I may have
made my own estimate as to what was possible,
but I don't -- I have -- I don't remember this
piece. Ididn't write it. So all I can say is
this was their prediction which they put out. I
was busy doing what I was hired to do and this
was not it.

Q. But you were hired to work for this committee.

A. Obviously if I was hired I worked for the

committee, yeah.

10

11

12

13

14

15

16

17

18

19

20

21

22

have on congressional elections if Republicans
could gain control of more state legislatures in
the 2010 election?

To that I can say, yes, I did have an estimate

>

if they gained control. That's a more generic
question than what you asked before.

‘What was your estimate of the number --

It was wrong, I can tell you that.

‘What was your estimate --

>R RO

I don't remember exactly. Ihad a piece of
paper that I had written notes down on. I don't
remember exactly what it says. I don't have
that piece of paper any more.

Q. Do you remember generally what your estimate --

>

1 think this was generally in the ballpark, yes.

]

When you say this was generally in the ballpark,
20 to 25 gain of Republican seats was in the
ballpark?

A. It was certainly a possibility, yes.
Q. Was it consistent with your estimate?
A. Again, I don't have my estimates in front of me

so I don't know. I think it was generally -- it

Q. Did you have an estimate of what effect it would

62

23 Q. And you were hired to work for this committee on 23 was generally consistent with my estimate that
24 the redistricting that would follow the 2010 24 if we had a high degree of success in the 2010
25 election. 25 elections for the state legislatures and other
61 63
! A. No. I'was hired to help stakeholders to prepare s statewide offices, which were also important,
2 for the redistricting process and be ready to do 2 that we would do better in redistricting.
3 the work they wanted to do, whatever they wanted 3 And I don't think that this kind of a
4 to do. 4 gain is -- was, again, generally consistent with
5 Q. And by stakeholders, you mean Republican 5 what I thought. Again, this is a very
6 legislators in states that were going to be 6 subjective process. They have a chart on the
7 responsible for the redistricting after the 2010 7 second page which goes through certain states
8 census? 8 and makes that analysis.
? A. Well, there are actually numerous stakeholders, ° Q. And did you go through that chart in the summer
10 among which are Republican caucuses in various 0 0f 2010 or a similar one?
t state legislatures. T A. Tdon't recall ever having seen this particular
2 Q. You were not assisting Democratic state 2 piece.
3 legislators in preparing for the 2010 census? 3 MR. FARR: Tom, let him finish his
4 A. No, I don't believe so. No. Idon't know, they 14 question.
5 might have seen this fundraising piece or these = THE WITNESS: I'm sorry.
16 pieces and taken action. e BY MR. BONDURANT:
17 Q. You mentioned your own estimates. Do you recall 7 Q. With specific reference to North Carolina, the
8 what your estimates were of the likely effect of 18 chart on Page 2 indicates that the objective of
e the REDMAP Project if it were successful on the 1 the REDMAP Project was to neutralize the
20 congressional redistricting? 20 Democratic advantage in both the North Carolina
21 A. Idon't know how much of it you could have 21 House and Senate.
22 actually attributed to the REDMAP Project. That 22 Do you see that?
23 was just one of the factors that went into this 23 A. Yeah, I seeit.
24 process of doing better in the 2010 elections. 24 Q. Did you understand that to be an objective of
25 25

the REDMAP Project in the summer of 2010?
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A. Again, I didn't write this piece. Thisisa
specific objection, but I'm sure that the
Democrat -- or the REDMAP would want to try and
enhance the Republican numbers in both houses of
the state legislature.

Q. With specific reference to North Carolina, you
knew that the objective was neutralize the
Democratic advantage in North Carolina, take
over control?

A. Well, you can neutralize the Democratic
advantage by winning one chamber, not both
chambers. So it would -- it would be the goal
of the RSLC to elect more Republican members to
either of the chambers in the North Carolina
legislature, and if they had control of one
chamber, then the Democrats would not be able to
draw the maps they wanted. They might have to
compromise.

Q. Did you understand in your work as a consultant
for the Republican State Legislative Committee
that the goal of the REDMAP Project was to win

traditionally swing states so they could be
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their mission, which was to enhance the number
of Republican legislators, and that they were
focused in on chamber control more than anything
else and the byproduct for that chamber control

is an effect on the redistricting process.

Q. From your recollection, you would not disagree
with the statement that the goal of the project
was to win control in traditionally swing states
so that at least half of them would be redrawn
by the Republican Party?

MR. FARR: Objection.
THE WITNESS: Well, in order to redraw
half the seats --

BY MR. BONDURANT:

Q. Do you agree -- do you agree or disagree with
the statement?

A. Tguess, no. The way you asked the question, my
answer would be no.

Q. Are you saying you think the statement is
incorrect when it says if REDMAP achieves its
goal, nearly half of the traditionally swing
states will be redrawn by Republicans before the

they would be doing their full -- fulfilling

66

23 redrawn by the Republicans? 23 2012 election cycle?
24 A. Again, you have to define what you mean by a 24 A. Again, it depends on the fact that I don't know
25 swing state. There are many definitions of a 25 what they meant by swing states, and if it's
65 67
! swing state. * half of the swing states, that's I think
2 Q. Well, let me read you a sentence. 2 different than what you asked me the first time.
3 "If REDMAP achieves its goals, 3 So --
4 nearly half of the traditionally swing 4 Q. The question is: Do you agree or disagree with
s states [sic] will be drawn by Republicans 5 the statement that that was the goal as stated
6 before the 2012 election cycle." 6 in this document of the REDMAP Project?
7 What is your definition of a swing 7 A. 1do not disagree that that was the goal of this
8 state? 8 statement, yeah, in there.
° A. The generic definition is a state which will ° Q. And as you understood the project at the time,
0 vote either Republican or Democratic depending 10 you understood that to be part of the goal?
EE on the issues and the candidates and the amount L A. Again, I don't -- I can't speak as to the
2 of money spent in the election. 12 specifics of that particular statement which is
3 If you look at it in redistricting 13 not authored by me or said by me.
4 context, it would be -- I don't think you'd have 4 The project was to win control of more
5 what they call a swing state in the context of 15 states legislators -- legislatures and that
e redistricting. 16 would have a very significant effect on
7 Q. But you understood when you were working for the 17 redistricting.
18 Republican State Legislative Committee as a 18 MR. BONDURANT: Mark that as 6A,
9 consultant that one of its goals was to win 9 please.
20 control of the redistricting process in at least 20 (WHEREUPON, Plaintiffs' Exhibit 6A was
21 half of the traditional swing states? 21 marked for identification.)
22 A. Treally don't remember whether that was the 22 THE WITNESS: Is that not the same
23 percentage involved. 23 piece. No. Okay.
24 All T remember is that they were -- 24 MR. FARR: Not to interrupt you, do you
25 25

have an extra one of these for the Attorney
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General's Office so they can start looking at
these too?

Thank you very much. Ishould have
asked earlier.

BY MR. BONDURANT:

Q. Dr. Hofeller, can you identify Deposition
Exhibit 6A as simply another version of
Exhibit 67

A. Itappears to be, yes. Maybe more detailed.

Q. I'mnot even sure there's any differences, just
on different paper.

A. Maybe they were trying to make it more
understandable to some people.

Q. But in any event, you would identify that as
being a political report dated July 10th of the
REDMAP Project for which you were a consultant?

A. That's what the header says. Yes, I agree
that's what it is.

Q. And ifit were produced at that time, you expect
routinely that you would have seen it?

A. No. In fact, I don't remember seeing it at all.

(WHEREUPON, Plaintiffs' Exhibit 7 was
marked for identification.)
THE WITNESS: Actually, he would be

familiar with this because that was drawn in
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Q. Does the PowerPoint --

A. Twould just like to expand a little, that
whatever PowerPoint I might give might be more
tailored to the audience to whom it has been
given.

Q. Specifically in the PowerPoint, you advise your
audience and you advise your clients to make
sure that the computer you use for redistricting
is kept in a private location?

A. Yes.

Q. Now, in North Carolina, the state legislative
office had its own redistricting computer; is
that correct?

A. Yes.

Q. And it used Maptitude?

A. Ttbelieve it was a hybrid of Maptitude hooked
up to an ESRI program too. So it was a hybrid
system. It had a lot more capacity to produce
reports and maps than did the Maptitude system.

Q. Allright. How did the state legislative
Maptitude system compare to the Maptitude system
that you had on your own computer?

A. Tonlyused it really once or twice, I think,
but it was abysmally slow. The display

capabilities of the system were not very good.

71

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

your state by a Democrat.

BY MR. BONDURANT:

Q. Can you identify Exhibit 7 as a PowerPoint which
you authored dated January 24, 2011?

A. Yes, I could identify it as you stated.

Q. And at the time you authored this, you were
redistricting coordinator for the Republican
National Committee?

A. Yes.

Q. Were you redistricting coordinator for the
Republican National Committee at the same time
that you were a redistricting consultant of the
Republican State Legislative Committee?

A. Let me think. Ibelieve so, yes. I think the
contract with the RSLC ran out in April of that
year.

Q. So in February or January you were still on the
payroll of the RNC, not the RSLC?

A. To the best of my knowledge, I was, yes,
receiving funding from both.

Q. When you are retained by state legislatures or
law firms to assist them in redistricting, does
this PowerPoint contain the advice which you
give them in that relationship?

A. Generally, yes, I think.
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And for my part, I could really get enough work
done on it in the amount of time that I usually
had to do it.

Q. Did your computer have North Carolina
redistricting data loaded on it that was not
available on the General Assembly's computer?

A. No.

Q. Did you get the North Carolina specific data,
election results, geographic boundaries, that
sort of data, from the North Carolina
legislature's computer?

A. Some yes. Some no.

Q. What other sources do you get data pertaining to
North Carolina?

A. The United States Bureau of the Census puts out
a geographic mapping file called TIGER,
T-I-G-E-R. It's an acronym. And it puts out,
of course, the redistricting data file, which is
all the demographic data. So essentially your
map and your demographic data comes directly
from the Census Bureau.

So we would have gotten that data
through the developers of Maptitude, Caliper
Corporation in Newton, Massachusetts. So they
would take the TIGER file and the redistricting
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data file and format it to run specifically on
Maptitude, which was their redistricting GIS
system.
The political data, i.e., the election

data and the registration data, were compiled by
Legislative Services, the IT people, and were
publicly available to everybody, and that was
the database that I also had for my computer.

Q. The Legislative Service Office also got the

TIGER data from the Census just as yours was?

>

Yes. There is no other source of the data.

S

So in that respect, their data and your data

were identical?

A. To the best of my knowledge, they were. I never
found any differences.

Q. And the political data on the Legislative
Service Office computer was the data that you
downloaded and used for your purposes in
redistricting North Carolina?

A. Actually, somebody else downloaded it for me,
put it on my computer, but it was --

Q. But the data was the same?

A. It was the same data. Ithink it was actually a
subset of all the data that they had.

Q. One of the things you counsel in this PowerPoint
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In the North Carolina context?
Yes.
Yes.

oo x>

And you knew that under North Carolina law, once
the redistricting was passed, any e-mails that
were communicated to legislators would be public
records so there would be transparency?

MR. FARR: Objection.
THE WITNESS: Idon't actually know
that to be true. I'm not an expert on

North Carolina law. I think that is a legal

question that should go to the attorneys.

BY MR. BONDURANT:

Q. We'll come to that.

A. Okay.

Q. But you did not want any instructions that you
received to become public as far as
redistricting in North Carolina is concerned?

MR. FARR: Objection.
THE WITNESS: Once again, I think one
has to realize that redistricting --

BY MR. BONDURANT:

Q. Was that a "yes" or a "no"?

A. The way you asked it it's a no.

Q. No, you did not want your e-mails to become
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presentation under the heading "Computer
Perils," you warn to remember recent e-mail
disasters and you have three --
A. Can you give me the page.
Q. -- three exclamation points.
A. How many pages in? I found it. Headed
"Computer Perils"?
Yes.
After the page it says "Check out your

> R

Computer"?
Correct.
Okay.

What e-mail disasters were you referring to?

>R RO

I think all of us have -- have observed in this
nation the disasters which come from having your
e-mails open to the public. Ithink we had an
example in the last election, so...

Q. Were there any specific references to

redistricting e-mails that you had in mind?

>

My general philosophy on e-mails is that you
should be very careful what you say in any
e-mail because, for the most part, e-mails are
forever and they're not really private.
Q. And you knew you were doing redistricting for a
public body, correct?
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public?

MR. FARR: That's not the question.

THE WITNESS: That's not the question.

Do you want to ask the question and
I'll answer it yes or no.

BY MR. BONDURANT:

Q. You did not want any e-mails relating to your
work in the redistricting in North Carolina to
become public?

A. No. Any e-mails that I sent and some which I
had sent actually did become public.

Could I expand my answer, please.

Q. My question is did you want them to become
public, not whether over your objections they
became public.

A. 1did not think that this, like any other piece
of legislation, should be developed by e-mail.
It should be developed by consultation.

So I would have to answer your question
by saying if I wrote e-mails, I wouldn't mind
their being public. I don't think it's wise to
write e-mails when it isn't necessary because
you have no control over it and you have no
control over the answers that might come back
from the e-mail.
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So if you'll allow me to expand a
little, I would say that my experience with
legislation in general -- and maybe you can ask
this question of the chairmen when you get
them -- is that all legislation is the result of
compromise and of discussions that people have
and they don't generally do them through e-mail.
Q. Turn to the page entitled "Legal Perils" where
you say "A journey to legal HELL starts with but
a single misstatement or a stupid e-mail."
A. Yes. Ithink recent events of this election
year have made that quite obvious to anybody.
Q. You wrote this in 2011.
A. Well, it was -- it is true in 2011 as it was in
2005 as it was in 2000. It's always true.
People think that e-mail is an intimate
conversation between two people and it isn't.
Q. And two pages later you say "E-Mails are the

tool of the devil. Use personal contact or a
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BY MR. BONDURANT:

Q. No.

A. Okay. I'would say I did not make a policy
decision as to e-mails in -- in 2016.

Q. Did you send any e-mails in connection with 2016
redistricting?

A. Tdon't think so, no.

Q. Did you receive any e-mails in connection with
the 2016 redistricting?

A. Tdon't think anything that would be of any
interest in the matter of this case, no. T
might have -- there might have been an e-mail or
something that said we should go to lunch, okay.
I just don't remember. I didn't find anything
on my e-mails that would indicate that.

Q. Did you send any letters, memoranda or documents
in connection with the 2016 redistricting or
receive any?

A. Ithink you have to understand that there wasn't

differently? I'msorry.

78

20 safe phone." 20 alot of --
2L A. TI'msorry. That's two pages back, yes. 21 Q. Isthata"yes" ora "no"?
22 I made that statement. I think it's 22 A. Ask it again.
23 true. 23 (Record Read.)
24 Q. And that's the advice you gave Senator Rucho and 24 THE WITNESS: Not to my recollection,
25 Representative Lewis in working in 25 unless you consider the plan itself a document.
77 79
: North Carolina? ! BY MR. BONDURANT:
2 A. No, I don't know that I gave them this advice 2 Q. So would it be fair to say there's no paper
3 directly. Somebody else may have given them 3 trail of any communication between you and
4 this advice. 4 Senator Rucho or Representative Lewis or any
5 Q. Butit is the method under which you operated, s representative in the legislature in connection
6 that you avoided putting anything in writing or 6 with the 2016 redistricting?
7 receiving anything in writing to the extent 7 A. Are you asking between them and specifically
8 possible as far as your redistricting work is 8 with me?
o concerned? ° Q. Yes.
10 A. The decision as to whether or not I would 10 A. The answer is, no, there was not any.
11 receive anything in writing or not was their e Q. Ifyou'll turn over two more pages, I would like
12 decision. The decision on whether or not | 2 to ask you about another "Legal Perils" that you
13 would send anything in writing would also be 3 listed in your PowerPoint. Quote, "Don't get
14 their decision. If they asked for a report, I 4 caught in ‘criteria hell."
15 would give a report. I'd be glad to write a 5 What message were you conveying there?
16 report. A report is different than an e-mail. e A. Now, the message is is don't state criteria for
17 Q. In connection with the North Carolina 7 your plan and draw your plan by - to draw your
18 redistricting both in 2011 and 2016, you as a 8 plan by the criteria that you cannot adhere to.
19 policy matter made a decision not to send any 9 Q. So did you have any written criteria when you
20 e-mails and not to receive any e-mails as far as 20 drew the 2011 congressional redistricting plan?
21 that redistricting was concerned? 2L A. To me specifically are you asking?
22 MR. FARR: Objection. 22 Q. Yes.
23 You can answer. 23 A. No, not to me specifically.
24 THE WITNESS: Do you want to ask that 24 Q. And did Senator Rucho or Representative Lewis or
25 25

any other representative of the legislature or
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their counsel convey to you any written criteria
for the 2011 plan?
A. To me specifically again?
Q. Yes.
A. No.
Q. So as far as you were concerned in drafting the
plan as the principal architect in 2011, there
were no written criteria, everything was
communicated to you orally in terms of
instructions?
A. Well, there -- were you saying something?
MR. FARR: No.
BY MR. BONDURANT:
Q. Do you need that read back?
A. No.
Q. It's got a yes-or-no answer.
MR. BONDURANT: Would you read it back,
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was actually finalized that had to be adhered
to, but I don't really remember. So I knew
there were certain standards that we had to meet
for sure, but I didn't receive personally any
written criteria.

(WHEREUPON, Plaintiffs' Exhibit 8 was
marked for identification.)

BY MR. BONDURANT:

Q. Dr. Hofeller, can you identify Exhibit 8?

A. That appears to be an e-mail from me to Joel
Raupe, May 24, 2011, actually relaying a message
from Lindsay Fisher, director of policy for the
RSLC.

Q. Attached to it are a list of dates that you were
in Raleigh working on the North Carolina
redistricting. Is that a list which you

prepared?
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Q. What -- what are you referring to? Did you see
a document?

A. There are rules in the North Carolina
Constitution, as interpreted by the Supreme
Court, as to how legislative plans should be
drawn, including the county grouping rule.

Q. I'm speaking of congressional districts.

A. Idon't know that there are any specific rules,
but then again that's a -- in the Constitution,
that's a --

Q. Isimply want to clarify. You saw, in 2011,
nothing in writing that set forth any
instructions, criteria, standards that you were
to meet in drafting the 2011 Congressional Plan?

MR. FARR: Objection.
THE WITNESS: Again, I don't really
remember, but my recollection is that there were

some statements along the way before the plan
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18 please. 18 A. I'msorry, I don't see the list of dates.
e (Record Read.) o Q. Imay have handed you the wrong exhibit.
20 THE WITNESS: Okay. Well, we've 20 A. Okay. We'll come back to this maybe.
21 already had a discussion about principal 21 Q. No. Keepit.
22 architect, so I'm going to say that there was no 22 A. Okay.
23 written criteria specifically directed at me. 23 Q. Now, at the time Exhibit 8 was written, you were
24 BY MR. BONDURANT: 24 at this point a consultant for the Republican
25 Q. Criteria in any form other than oral, none were 25 State Legislative Committee?
81 83
* communicated to you in 2011? * A. Which e-mail?
2 A. My recollection is there was criteria drawn up 2 Q. Your e-mail to Joel Raupe dated May 24th.
3 during the process, and I was certainly aware of 3 A. Iwas consultant to whom?
4 what was in that criteria. I also knew, for 4 Q. The Republican State Legislative Committee.
5 instance -- 5 A. Tdon't know for sure. Idon't know -- I think
6 Q. During the 2011 process? 6 maybe not. Again, I don't remember when our
7 A. Yes. 7 contract with the RSLC expired.

Q. Ithink it began in March -- according to your
resume, it began in May 2009 and ran through
April 2011, and then in April 2011 you say in
your resume that you were employed by the State
Government Leadership Foundation as a

consultant. Is that --

>

. Idon't know. Ihave to go back and look at my
resume.

It's Page 4 of your resume.

I'm getting there.

Excuse me. It's Page 3.

> o >R

It says that my -- my period of employment as a
consultant ended in 2012.

Q. And began in April 2011.

A. Right. I'msorry. I was a year off. My
apologies.

Q. No apology necessary.

A. So the answer to your question is, yes, I was
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employed by the RSLC at the time that was

written.

(S

And the contracting officer was Chris Jankowski?
A. Yes.

Q. And he was also the executive director of the
Republican State Legislative Committee at the

same time?

>

That's my recollection, yes.

S

So he had two hats, one with the foundation, one
with the committee?
A. It wasn't an exceptionally large staff so many

people wore multiple hats.

(S

The answer was "yes"?
A. Yes.
Now, let's go back to Exhibit 8. Do you recall

(S

reviewing the draft of the letter to legislative
leaders that is attached as Exhibit 8?

>

I have to review it, please.

S

Certainly.

A. Tdon't remember specifically whether I saw it
or not.

Q. But this is your e-mail which you can identify
to which it was attached?

A. Yes.

Q. So you would not deny having seen the letter?
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Q. And that was the plan, and that legislative --
that team of seasoned redistricting experts
consisted of you and your company?

A. Yes.

And you were aware that this Republican State

(S

Legislative Committee was offering you to -- in
your assistance in drawing proposed maps for
both congressional and legislative
redistricting?
Yes.
And that you were the leader of the team?
Yes.

And you were aware that the plan was to have the

oo

entirety of the redistricting effort by your

team, quote, "paid for using non-federal dollars
through our 501(c)(4) organization, the State
Government Leadership Foundation"?

A. From the standpoint of the RSLC, I guess that
was true. How they paid for it was really not
concern to me. I was just interested in getting
paid.

Q. Do you remember how you got paid?

By check.

Q. And was the check from the Foundation or the
RSLC?

>
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A. Probably I saw it. Ijustdon't really
remember. I did attach it to the letter so I
probably reviewed it before I attached it.

Q. Were you aware that the Republican State
Legislative Committee was going to offer your
assistance to state legislatures in
redistricting following the census?

A. Yes.

Q. And let me see if I can refresh your
recollection more about the letter that is
attached.

Now, by May you knew the results of the
2010 elections, correct?

A. Yes.

Q. And you were aware in May of 2011 that the
Republican Party now controlled 56 legislative
chambers?

A. Tdon't -- I have no reason to challenge that
figure. Probably, yes.

Q. And you were aware at the time that the
Republican State Legislative Committee had
retained a team of seasoned redistricting
experts that we will make available to you at no
cost to your caucus for assistance.

A. Yes.
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A. Tthink it was from the Foundation, but I don't
recall. That was several years back.

Q. And do you recall under your contract how much
you were to be paid per month?

A. No.

(WHEREUPON, Plaintiffs' Exhibit 9 was
marked for identification.)

BY MR. BONDURANT:

Q. Can you identify Exhibit 9 as the final version
of the draft letter that was attached to your
e-mail identified as Exhibit 8?

MR. FARR: Objection to the form.

THE WITNESS: I don't know whether it
was the final copy or not. Ididn't write it so
I'don't know. It looks to me like it's the same
letter.

BY MR. BONDURANT:

Q. Ibelieve it to be the same.

A. Okay. Idon't know if it was final form or
maybe it was a draft or whatever it was. I just
don't remember.

Q. Did you have any understanding as to how
Jankowski's letter that you reviewed the draft
of was to be sent?

A. It says "Dear Legislative Leaders" at the top,

88
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so | imagine they were sending it out to the
leaders in the various chambers of our state's
legislatures.

Q. You would not expect the letter to be going to
all legislative leaders in all 50 states but
only to the Republican leaders in the states
controlled by the Republicans?

A. No, I don't think that's true.

Q. You think it went to the Democratic leader in
Massachusetts?

A. Tdon't think that's the question you asked me.

I believe it went to the entire

leadership across the country of all the
legislatures whether they were in the majority
or the minority.

Q. When you say leadership, you're speaking of
Republican leadership?

A. Yes.

Q. You didn't expect the letter to go to the
Democrats?

A. No doubt they saw it.

Q. Why are you so confident the Democrats saw it
other than by subpoena?

A. Ithink public documents are hard to keep
secret.

89

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Was the contract with you individually or with
your LLC global strategies?

Geographic Strategies.

Geographic Strategies, thank you.

I believe it was between the RSLC and the LLC.

Geographic Strategies?

Yes.

And Geographic Strategies had two principals?

> O P 0 E o p

Actually, there were three people in the LLC,
the three people that are named here.

You, Mr. Oldham and Wild?

Michael Wild.

Michael Wild.

Who just died this summer.

Gee, I'm sorry.

o >0 >R

Believe me, I am too.
(WHEREUPON, Plaintiffs' Exhibit 11 was

marked for identification.)
BY MR. BONDURANT:
Q. Dr. Hofeller, I'm showing you what's been marked
as Exhibit 11. Attached to it is a list of
dates in 19 -- excuse me, in 2011 reflecting --
purporting to reflect your travels to Raleigh in
connection with the North Carolina

redistricting.
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(WHEREUPON, Plaintiffs' Exhibit 10 was
marked for identification.)

BY MR. BONDURANT:

Q. Dr. Hofeller, I've shown you Exhibit 10, a
budget that was produced by the Republican State
Legislative Committee in response to a subpoena
for the period April '11, 2011, through
November 2012.

Does that refresh your recollection as
to the amounts you and Mr. Oldham were being
paid by the Republican State Legislative
Committee?

A. Yes.

Q. And is that accurate as far as you know?

A. Well, I don't specifically know whether this
particular budget was actually accepted or not.

I just don't remember.

Q. But you remember seeing the budget at the time?
A. Iprobably made the budget up. Again, I have to
look at my records to know if it was accepted.

Q. You have records that would show that?

A. Yes.

Q. And this was -- these payments were made
pursuant to a contract with you?

A. Yes.

90

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yes, that's what's in there.

Q. Is that list of dates information you supplied
to Mr. Farr so he could provide it to Mr. Speas
and Ms. Earls?

A. Ibelieve so, yes.

Q. And in fact, the e-mail at the bottom is from
you to Tom Farr enclosing that information?

A. Ttis.

Q. And that information is accurate so far as you
know?

A. So far as I know.

(WHEREUPON, Plaintiffs' Exhibit 12 was
marked for identification.)

BY MR. BONDURANT:

Q. Can you identify Exhibit 12 as invoices rendered
by your firm to Mr. Farr and his law firm
Ogletree Deakins Nash Smoak & Stewart covering
the period August 9th through the last date
being January 27, 20117

A. Actually, I think it was from the period of
April 1, 2011, through January 31st of 2012.

Q. That's correct. Thank you.

A. You're welcome.

Q. Help me understand this. You were being paid

simultaneously by the Foundation for work on
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redistricting and you were being paid separately
by Mr. Farr's law firm for your work in
North Carolina?

MR. FARR: Objection to the form.

Go ahead.

THE WITNESS: Yes. It was a different
body of work I was being paid for by the two
sources.

BY MR. BONDURANT:

Q. Ihad understood from Mr. Jankowski's letter to
state legislative leaders at which we looked as
Exhibit 10 that the entire effort at the state
level was going to be paid for by the Republican
Foundation with 501(c)(3) money.

Can you explain why you were being paid
separately by Mr. Farr's law firm?

A. The amount of --

MR. FARR: Objection to the form.

Go ahead.

THE WITNESS: The amount of contract
with the RSLC was for work that was generally
across the country. It was not a specifically
long, involved process of drawing maps in
individual states. When I look at a map which

the state was drawing and make comments on the
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non-federal dollars through our 0501(c)(4)
organization, the State Government Leadership
Foundation." That statement as applied to
North Carolina is simply not true?

A. Idisagree with the premise of your question
there.

Q. Is the statement true or not? Was the entirety
of your effort in redistricting offered to the
state legislative leaders in the State of
North Carolina paid for by the Foundation?

MR. FARR: Objection to the form.
THE WITNESS: No.

BY MR. BONDURANT:

Q. Okay. My point exactly.

Did you have a separate engagement
letter with Mr. Farr and his law firm?

A. Idon' believe we ever had an engagement
letter, no.

Q. So it was all oral?

A. To the best of my recollection.

Q. And whom were you engaged by Mr. Farr and his
law firm to represent or assist?

A. Idon't represent anybody. I was engaged to
help in the line-drawing process and what we

expected to be the upcoming legal contests

95

10

11

12

13

14

15

16

17

18

19

21

22

23

24

25

map or offer suggestions on the map, but, as you
know, required by contract was assisting states
with all the problems that they had with

their -- their line-drawing process.

BY MR. BONDURANT:

Q. So when Mr. Jankowski states in Exhibit 9 in the
letter to the legislative leaders that, quote,

"The entirety of this effort will be paid for
using non-federal dollars through 501(c)(4)
organization, the State Government Leadership
council" [sic], that would not be accurate?
That was only paying you for national efforts,
and specific efforts at a state level, like
North Carolina, were going to be paid for
separately?

MR. FARR: Objection.

THE WITNESS: I don't understand what
your question to me is on that.

BY MR. BONDURANT:

Q. Well, the specific question is -- if you want to
look back at Exhibit 9, in that letter "Dear
Legislative Leaders," Mr. Jankowski offers the
help of the redistricting team led by Tom
Hofeller and then says, I quote, "The entirety
of this effort will be paid for using
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which, of course, did actually happen.

Q. Whom did you understand Mr. Farr's clients to
be?

A. My understanding, although he can better answer
that himself, is he was retained by the
legislature.

Q. The legislature generally or by Senator Rucho
and Representative Lewis?

A. Tdon't know the specifics of their law firm's
letter of engagement.

Q. Did you --

A. If there was one.

Q. Did you have any understanding at the time
whether Mr. Farr was representing those two
legislators as individuals or was representing
the Republican majority in the legislature or
was representing the entire General Assembly of
the legislature?

A. Again, you'd have to ask Mr. Farr his
understanding.

Q. No. My question was what was your understanding
at the time.

A. My understanding was he was representing the
legislature.

1/
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(WHEREUPON, Plaintiffs' Exhibit 13 was
marked for identification.)

BY MR. BONDURANT:
Q. Dr. Hofeller, can you identify Exhibit 13 as a
collection of invoices rendered by Geographic
Strategies?

That's what it appears to be. Yes, I think so.

And a W-9 which you signed in January 28, 2012?

Yes.

These were invoices to requisition the payment

o r o >

as shown on the budget that we examined
previously?
A. Yes.

MR. FARR: Emmet, when you have a good
stopping time, let's take a break when it's
convenient for you.

MR. BONDURANT: Sure. Thisisa
perfect time. Sure.

MS. MACKIE: Let me state for the
record, an e-mail went out with a courtesy copy
of those documents 30 minutes ago.

MR. FARR: And I'll also state for the
record that my office is unable to find any
evidence that this has been provided to us, your

e-mail you just referenced.
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A. At that time it would have had to have been
either 2010 or 2011, but, remember, I told you
before that they were using a hybrid system that
was coupled up with ESRI's GIS software. I used
a stand-alone on a microprocessor -- not a
microprocessor -- laptop.

Q. What GIS software did you use?

A. Well, Maptitude is a form of GIS software.
Caliper Corporation's main line of business is
GIS software. Maptitude for redistricting lies
on top of their GIS.

Q. And was North Carolina using the Maptitude GIS
software?

A. Ithink in part but not wholly.

Q. Not wholly?

A. It appeared to me when I got on it that it had
more of ESRI's mapping capabilities in it than
did the standalone Maptitude system.

Q. In your Maptitude software program, you could
identify voter tabulation districts based on how
they voted in past elections?

A. Actually, that's -- they're not called voter
tabulation districts. They're voter districts.

VTD stands for voter district.

Yes, it was part of the hierarchical
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(WHEREUPON, Plaintiffs' Exhibit 14 was
marked for identification.)

BY MR. BONDURANT:

Q. Dr. Hofeller, can you identify Exhibit 14 as the
description of the Maptitude software program
that you used and the Legislative Service Office
in the North Carolina General Assembly used?

A. No. It's the -- it's the current description of

what they have.

Current description.

Gone through many versions since then.

What version do you use?

I'm still using the 2011 version.

2011 version?

Uh-huh.

Was that the same version that was loaded in the

Lo o >R

North Carolina Legislative Service Office?
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. MS. MACKIE: Understood. All the : geography that was contained in the TIGER file
2 e-mail went out today with all of those 2 which we got from the U.S. Census Bureau.
3 documents. 3 Q. But the election result data you got from the
4 THE VIDEOGRAPHER: Off record at 4 Legislative Service Office?
5 12:40 p.m. 5 A. The Legislative Service data came from -- was
6 (Lunch Recess.) 6 tabulated to the VTD level.
7 THE VIDEOGRAPHER: On record at 7 Q. Tothe VID level. Are you calling that voter
8 1:46 p.m. 8 districts or voter tabulation districts?

VTD are voter districts.
Okay.
That's the formal census name for it.

SIS

Is that the smallest unit for which you had
political data available?

A. Yes.

Q. Were census blocks larger or smaller than voter
districts?

A. Smaller.

Q. Smaller. Could you get voting history data at
the census block level?

A. In order to run on Maptitude, you had to, what
we call, disaggregate the election data down to
the block level.

Q. Did you do that?

A. Yes. Ididn't doit. Somebody else did it.

Q. On your computer.

100
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* A. Ireceived the data onto my computer already at B Q. What was your practice in terms of coloring
2 the block level. All the data was based on the 2 census blocks or voter districts based on their
3 block level and then it was reaggregated back up 3 voting performance?
4 to VTDs and also to other units of census 4 A. Depended on what I was doing.
5 geography, like block groups, tracks, counties, 5 Q. In North Carolina, in congressional
6 places, all sorts of different aggregations. 6 redistricting, how did you color code those
7 Q. Who disaggregated the voter history data to the 7 districts?
8 block level that you used? 8 A. Again, it depends on what I was looking for at
2 A. The disaggregation on my block level data was ° that particular point in constructing the
10 actually done by Mike Wild, who was my partner, 0 district.
L associate, different times different things. L Q. Well, did you identify the districts that were
2 At this level, the disaggregation of e strongly Republican and strongly Democratic?
13 the data on the North Carolina computer was done 13 A. I'msorry. What do you mean again by districts?
14 by Legislative Services IT branch. 4 Q. Voter districts or census block.
5 Q. But one of the capabilities of the Maptitude 5 A. Well, census blocks have very little meaning
e program was to give you the ability to aggregate e with the disaggregate data.
17 and disaggregate voter tabulation data down to 7 So you would display election data or
8 the block level? 18 registration data usually at the VID level, or
e A. Well, the data already existed in the system at 9 sometimes we call them precincts, but they're
20 those various levels, so the program wasn't -- 20 not exactly one-on-one comparison.
21 wasn't reaggregateing it back up. If you were 21 Q. And displaying them at the voting district
22 working in terms of voter districts, you had the 22 level, how did you color code the districts?
23 data in your system already for the voter 23 A. When I was using -- when [ was displaying them
24 districts. 24 at all, if T was displaying them, I would
25 Q. When you were working on the congressional map 25 usually display them by voting history data.
101 103
! in North Carolina, you used voter data down to B Q. And what colors did you use and what did those
2 the census block level in designing the plans? 2 colors indicate?
3 MR. FARR: Can we clarify which plan 3 A. Well, I usually use the rainbow spectrum because
4 you're talking about. 4 everybody's familiar with that. It goes violet,
s MR. BONDURANT: 2011. 5 indigo blue, green, yellow, orange and red and
6 THE WITNESS: When necessary, yes. 6 variations of those colors.
7 BY MR. BONDURANT: 7 Q. What did violet indicate?
8 Q. Did you have a method of grading either the 8 A. Tdidn't use violet that much. Iused -- red
° voter tabulation districts or voter districts, o was -- it really depends on what you're
10 as you call them, or the census block districts 10 displaying and how you want it to stand out.
i based on their relative Republican or Democratic i Q. When you were trying to measure the relative
L2 voting strength? 12 strength of the Republican vote in a voter
3 A. Idon't know what you mean by the term "graded." 3 district, what colors did you use and what did
14 Q. Did you color code the districts that were, say, 14 those colors indicate?
15 50/50 districts differently from those that were 15 A. Well, sometimes I use different color themes
6 very strongly Republican or very strongly 16 too. You can also use chromatic coloring, which
17 Democratic? 17 is varying the shading of one color from one to
18 A. You have multiple ways which you can display 18 the other.
o data in any unit of geography. You have a label 9 But usually, if I was displaying voter
20 which can be one or more items from the database 20 history data that -- red would be the most
2L and you can also do what they call thematics, 2 Democratic and dark blue would be the most
22 and I think that's what you mean by grading. 22 Republican.
23 And you can color the units of geography by some 23 Q. And when you say the most Democratic, what would
24 percentage or by some number as you wish. 24 that indicate in terms of percentages or
25 That's something that the user specifies. 25 likelihood of voting Democrat in the future?
102 104
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A. Well, it wasn't always a set percentage break,
but usually it centered around 50 percent.
Q. 50 percent. So if a district were likely in the
future to vote 50 percent Democratic and
50 percent Republican, what color would you
assign to it?
MR. FARR: Objection to form.
You can answer.
THE WITNESS: Yeabh, I think that's the

wrong premise to your question. Ask that again.

BY MR. BONDURANT:
Q. Ifyou had a district that voted Democratic 75
or 80 percent of the time, what color would you
assign to it?

In the past?

Yes.

It would probably be red.

And in 2011 --

I'msorry. 75 percent Democratic?

Yes.

Red.

And was that true in 2011 in North Carolina?

Yes. I think 75 percent is fair to say would be

PROPFROFLO»LOP

in the -- but not very many of those.
Q. And if it voted 60 percent Democratic in the
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A. Sometimes.

Q. Did you do so in 2011 in apportioning the
congressional districts?

A. Sometimes.

(WHEREUPON, Plaintiffs' Exhibit 15 was

marked for identification.)

BY MR. BONDURANT:

Q. Let me ask you to look at Exhibit 15. You were
working in North Carolina in 2011. Did you see
a copy of the Legislator's Guide to
North Carolina Legislative and Congressional
Redistricting at that time?

A. I'wasn't really working in North Carolina at
that time doing districts, but I did see a copy
of this.

Q. Let me see if I understand your answer. 1
thought you identified the dates that you were
in North Carolina in Raleigh working on the 2011
congressional district map in the exhibit which
you sent to Mr. Farr. Do you need to look back
at it?

A. No. Irecollect from that exhibit that that was
asking when did I make a trip to North Carolina.

Q. Were you working on congressional districts on

those trips?
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election you were using in North Carolina, which
was the 2008 presidential election between Obama
and McCain, what color would you assign to it?
MR. FARR: Objection to the form.
THE WITNESS: If I were using Obama and
McCain to begin with -- let me see. 60 percent,
you said?

BY MR. BONDURANT:

Q. (Nodding head up and down.)

A. It might or might not be red at 60.

Q. Andifit--

A. You can change -- you can change the percentage
breaks. That's one of the things you can do
with it.

Q. What percentage breaks did you use in the
apportionment of districts in congressional
districts in North Carolina in 2011?

A. Idon't rightly remember. I'm sure I used
different breaks at different times.

Q. Do you have a record of what your percentage
breaks were?

A. No.

Q. But you did use percentage breaks in deciding
whether to assign a voter district to one

congressional district or another?
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A. No.

Q. On none of those trips?

A. Well, yes, some of the trips. The congressional
districts were really the last to be drawn.

Q. They were drawn in June and July of 2011, were
they not?

A. Idon't recall the date that I actually started
on them. The districting of the legislative
districts is much more complex.

Q. I'was not asking about the legislative
districts. I was asking --

A. Okay. Well, I don't know exactly --

MR. FARR: I think that was responsive
to your question. He was explaining why he had
not started on the congressional districts.

BY MR. BONDURANT:
Q. When you looked at the legislative guide, you
saw that the Legislative Service Office on
Page 14 had an extensive description of its
redistricting technology.

I'm sorry. Which page?

Page 14.

Yes.

Was there any data on your computer that was not

oo

available to you on the Legislative Service

108
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Office computer?

it would have gotten the same data from Caliper

25

Office was a subscriber to and used Maptitude,

110

25

2 A. 1didn't use the Legislative Service computer. 2 Corporation that you got?
3 It would have been available if I had been using 3 A. Yes.
4 it, yes. 4 Q. So Irepeat my question to you: Do you know of
5 Q. That was not my question. 5 any data --
6 My question is: Was there any data 6 A. Let me add to that answer. I don't know whether
7 available to you on your computer for 7 they processed that data through Maptitude or
8 redistricting North Carolina that was not 8 whether they processed it another way. So it
° present on the Legislative Service Office ° would have been the same data on both systems
0 computer? 0 for the census. What the chain of evidence was,
L A. Tdon't recall when the election and L how the data was transferred might have been
2 registration data actually became available from e different.
3 the IT division in Legislative Services. So 13 Q. So sitting here today, do you know of any data
14 depending on where this came up in March, I 4 that was -- that pertained to the congressional
s don't believe that the census data came out 5 redistricting in North Carolina that was
16 until March of that year. e available to you on your computer that was not
17 Q. That may well be true, but you were 7 equally available to you on the Legislative
8 redistricting in July of 2011 in North Carolina, 18 Service Office computer?
o correct? 9 A. Again, [ want to answer this honestly to you.
20 A. Yes. 20 There may have been data that we received from
21 Q. And by July of 2011, the census data had been 21 North Carolina that was never loaded onto my
22 published in March and was available both to the 22 computer because it may not have been one of the
23 North Carolina Legislative Office and available 23 races that I thought was necessary to do my
24 to you directly from the census? 24 work. So I can't say to you truthfully that I
25 A. The census data was available publicly. Anybody 25 know that every piece of data that was on the
109 111
* could get it that wanted it. ! legislative system that I had available to me on
2 Q. Correct. And so I repeat my question: In July 2 my computer, as you asked.
3 of 2011, when you were working on the maps for 3 Q. My question was: Was there any data on your
4 the 2011 congressional district, was there any 4 computer pertaining to the North Carolina
5 data on the Maptitude laptop that you were using s congressional redistricting that was not also
6 that was not also available to you on the 6 available to you on the Legislative Service
7 North Carolina Legislative Service Office 7 Office's computer that used the Maptitude
8 Maptitude computer program? 8 program?
° A. 1think to answer that honestly, I don't know ° A. TI'm sorry, I thought you asked that question
10 exactly what they had on their computer in the 10 differently, the other way around.
- way of election data, but I certainly had what I H The answer is: There was no data on my
2 thought was sufficient for redistricting on L2 computer that North Carolina would not have. 1
13 there. 3 misunderstood your question.
14 Q. Well, you got all of your voting history data L4 Q. Did you read the previous page of the
5 from the Legislative Service Office computer? s Legislator's Guide to North Carolina Legislative
16 A. That's true. 6 and Congressional Redistricting dealing with
17 Q. You got census data directly from the Census? 17 legislative confidentiality?
18 A. No. Actually we got that from Caliper 18 A. This is Page 13 you're talking about?
9 Corporation. 19 Q. Yes.
20 Q. From Caliper? 20 A. Do you have anything specifically you want me to
2L A. Uh-huh. 2L address?
22 Q. Which got it from the Census? 22 Q. The first question is: Did you read that page
23 A. Yes. 23 in 2011 when you were deciding whether to use
24 Q. And if the North Carolina Legislative Service 24 the Legislative Service Office computer as

opposed to using your own private laptop?

112
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MR. FARR: Objection to the form.
THE WITNESS: I have no recollection of
reading this page specifically, no.
BY MR. BONDURANT:
Q. Were you aware at the time you were doing the
redistricting in North Carolina that if you used
the Legislative Service Office computer after
the redistricting was passed all of that
information would become publicly available?
At what period did you say?
In2011.
Any time in 20117
Any time in 2011.
Again, I was not aware of the policy any time in
2011.
(WHEREUPON, Plaintiffs' Exhibit 16 was
marked for identification.)
BY MR. BONDURANT:
Q. Dr. Hofeller, can you identify Defendant's

oo

Exhibit 16 as excerpts from your first expert
report in Harris and the second page is excerpts
from your second expert report in Harris and a
portion of your testimony at the trial?

MR. FARR: I'm going to object to this

exhibit because -- I'm going to object to the
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1t.
MR. FARR: I would like for it to be
marked.
MR. BONDURANT: That suits me. Let's
make it 16A.
(WHEREUPON, Plaintiffs' Exhibit 16A was
marked for identification.)
BY MR. BONDURANT:
Q. Turn to Paragraph 23. Read Paragraph 23 aloud.
A. "Political control of the
redistricting process can also become an
overarching factor. This is especially
true when control shifts between the two
political parties.
"This was the case in North Carolina
when, in 2010, the Republicans took
control of both chambers of the General
Assembly (since the Governor has no role
in North Carolina redistricting).
"Politics was the primary policy
determinant in drafting of the New Plan.
The same was true of the Old Plan except
that the Democrats political policy
choices were different. Professor

Ansolabehere did not take any of these
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extent that he hasn't been able to look at his
entire reports.

MR. BONDURANT: Ihave it here. He's
welcome to examine it. Let's see if he can
answer the question.

MR. FARR: No. I want to state my
objection and then you can proceed as you want
to.

I think he should be allowed to see his
actual report. And this document also has got
headings on it which I do not think were
included in Dr. Hofeller's report. That has
been prepared by you or someone on your legal
team.

THE WITNESS: I am not going to attest
to the validity of a document that I didn't make
up unless I can see the document from which it
came.

BY MR. BONDURANT:

Q. Dr. Hofeller, I have handed you a copy of your
first expert report in Harris. I'm sorry I
didn't bring extra copies.

If you'll turn to Paragraph 23.

MR. FARR: Can we have that marked?

MR. BONDURANT: I'm not going to mark
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factors into account in his report."
MR. FARR: Can I see that, please,
before we have questions on it.

BY MR. BONDURANT:

Q. I'want to focus on a specific sentence. Is it
true, as you stated in your first expert report,
in 2011, politics was the primary policy
determinant in drafting the New Plan, referring
to the 2011 Congressional Redistricting Plan?

A. Tsaidit. It's true. Isaidit. Yes.

Q. And your instructions in that regard came from
Senator Rucho and Representative Lewis?

A. Well, I think this was actually my -- my
statement rather than their statement, but
politics was certainly a major factor,
absolutely. It is in every redistricting.

Q. And would you turn to Paragraph 40.

A. Thank you.

Q. In Paragraph 40, you said, in part:

"The General Assembly's goal was to
increase Republican voting strength in
New Districts 2, 3, 6, 7 and 13. This
could only be accomplished by placing
all the strong Democratic VIDs in either
New Districts 1 or 4."

116
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Do you see that language?

A. Yes. That's part of that paragraph, yes.

Q. And did you carry out that goal in drafting the
2011 plan to increase Republican voting strength
in New Districts 2, 3, 6 and 7?

A. I'mjust thinking of where they were. Okay,
I've read the paragraph.

Would you read the question.
(Record Read.)

BY MR. BONDURANT:

Q. 6,7and 13.

A. Yes.

Q. And you did that by taking Democratic voters
from those districts and placing them either in
New Districts 1 or 4?

MR. FARR: Objection to the form.
THE WITNESS: That's not exactly a
valid description of the process.

BY MR. BONDURANT:

Q. Quote, "This could only be accomplished by
placing all the strong VTDs in either
Districts 1 and 4," correct?

A. Yes, but that wasn't your original question.

My words speak for myself and I stand
by them.
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Is that a goal you established or was
it a direction you were given?

A. Okay. Can Iread the rest of the paragraph into
the record?
Q. Just answer my question.

MR. FARR: He can read the rest of the
paragraph into the record if he wants.

MR. BONDURANT: Only if it's necessary
to answer the question.

MR. FARR: Well, I assume he does since
he asked to do that.

THE WITNESS: In the middle of that
sentence there's an "and" which continues which
is part of the premise of the paragraph. So
that was one of the overarching goals, and then
there's an and it's -- "and to unravel what the
Republicans believed to have been succession of
Democrat gerrymanders in previous decades."

BY MR. BONDURANT:

Q. Was that instruction given to you by
Senator Rucho and Representative Lewis or was
that your goal?

A. No. That was their goal too.

Q. And when you say General Assembly here, you're

really speaking of Senator Rucho and
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Q. And were some of the strong Democratic VIDs
previously in Districts 2, 3, 6, 7 and 13?

A. Twould have to -- there's a report that you get
out of Maptitude that is called a plan
components or communities of interest, I don't
remember the right name, but if you ran that
report you would actually get a summary of which
population from which old district is contained
in which new districts.

So without that report, I can't say
that actually that happened in the case of each
one of these districts.

What I would actually draw is to draw
1 and 4 and then draw the districts around them.

Q. Do you have the capability of generating such a
report today based on the 2011 data on your
computer?

A. Yes.

Q. In Paragraph 68, if you'll turn to that, you
state, and I quote:

"The General Assembly's overarching
goal in 2011 was to create as many safe
and competitive districts for Republican
incumbents or potential candidates as

possible."
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Representative Lewis?

A. No. I'm speaking of the General Assembly. They
are officers of the General Assembly. It's the
General Assembly which passes a plan and
approves it.

Q. Did you think that the Democrats voted for a
goal to create as many safe Republican districts
as possible?

A. Idoubt it, but some of them might have voted
for the plan. Idon't know. Ididn't pay any
attention.

Q. At the time you were drafting the plan, had the
General Assembly voted to establish a goal of
creating as many Republican districts in 2011 as
possible?

A. Not formally, no.

Q. All of your instructions came from
Representative Lewis and Senator Rucho?

A. Yes.

Q. There was no official action in the General
Assembly prior to you're receiving those
instructions?

MR. FARR: Objection to the form.
THE WITNESS: Idon't know. Ijust
told you that I received my instruction from

120
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Representative Lewis and Senator Rucho.

BY MR. BONDURANT:

Q. In 2011 did you attempt and experiment to see
how many Republican districts you could create?

A. Not specifically, no.

Q. How about generally?

A. Thad an idea what was possible, and I think
what was possible is pretty much in line with
what was drawn.

Q. And what was drawn was a 10-3 Republican
partisan advantage plan?

MR. FARR: Objection to the form.
THE WITNESS: Again --

BY MR. BONDURANT:

Q. Was that a "yes" or a "no"?

A. That has to be a "no" the way you asked that
question.

Q. What plan -- what did you think was possible?

A. Ithink it was possible to draw ten districts in
which the Republicans would either be most

likely to win or would have an opportunity to
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Q. I'm going to ask you about this sentence:
"The Republicans' primarily goal was
to create as many districts as possible
in which GOP candidates would be able to
successfully compete for office."
Did I read that correctly?

A. Yes.

Q. And this time instead of saying General
Assembly, you said the Republicans. You're
referring to Senators Rucho -- Senator Rucho and
Representative Lewis?

MR. FARR: Objection.

THE WITNESS: In their -- in their --
I'm trying to draw out the right word. In their
capacity as chairmen of the two redistricting
committees.

BY MR. BONDURANT:

Q. So it was a Republican goal to create as many
districts as possible in which GOP candidates
would be able to successfully compete for office
in2011?

122

win. A. Yes. You've added to the sentence, but I assume
23 Q. And how many districts would the Democrats be 23 it was 2011, yes.
24 likely to win or have an opportunity to win? 24 Q. Well, this report was given in the Harris case
25 A. T'would have to go back and look at the 25 in connection with the 2011 redistricting.
121 123
t statistics, but I'm sure it was more than three. . A. Absolutely.
2 Q. How many more than three? 2 Q. And that's what you were talking about.
3 A. T'd have to go back and look at the statistics. 3 A. Yes.
4 Q. Let's turn to your second expert report, which 4 Q. Would it be fair to say that in 2016 the
5 I'll ask the court reporter to make as Hofeller 5 Republican goal as conveyed to you by
6 Exhibit 16B. 6 Senator Rucho and Representative Lewis, their
7 (WHEREUPON, Plaintiffs' Exhibit 16B was 7 primary goal was to create as many districts as
8 marked for identification.) 8 possible in which GOP candidates would be able
° BY MR. BONDURANT: ° to successfully compete for office?
10 Q. Turn to Paragraph 9. 10 A. No.
T MR. FARR: I'm sorry to do this. Can 1L MR. FARR: Objection.
2 we take a break and get a copy of that. [ 12 You can answer it.
3 really don't want my witness to be 13 THE WITNESS: Sorry.
1 cross-examined on an exhibit that I don't have. 4 BY MR. BONDURANT:
5 MR. BONDURANT: Sure, I don't mind. 15 Q. That was not their primary goal in 2016?
e THE VIDEOGRAPHER: Off record at 16 A. No.
17 2:20 p.m. 7 Q. What was their goal in terms -- their partisan
18 (Brief Recess.) 18 goal?
o THE VIDEOGRAPHER: On record at 2:32 9 A. Well, you didn't say partisan goal. You said
20 p.m. 20 goal, primarily goal.
21 (Record Read.) 2L Q. With that amendment, was their partisan goal to
22 BY MR. BONDURANT: 22 create as many --
23 Q. Ifyou'll turn to Paragraph 9 of your second 23 A. Could you read back the first question that he
24 report. 24 asked me, please.
25 A. Okay. 25 (Record Read.)

124
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THE WITNESS: My answer was no. Okay.

BY MR. BONDURANT:

Q. What was their primary goal?

A. The primary goal was to draw a map that the
clerk would approve of so they would follow the
clerk's directive.

Q. And the primary partisan goal was to achieve a
10-3 Republican advantage in 2016, was it not?

A. That was a goal, yes.

Q. And that was their primary partisan goal?

A. What you describe by definition as a partisan
goal, but it wasn't their primary goal as far as
the drafting of the plan.

Q. You go on to say in Paragraph 9 after stating
the primary goal:

"As a result of the 2010 General
Elections, Democrats were elected in 7
districts (1, 4, 7, 8, 11, 12 and 13)
while Republicans were elected in 6
districts (2, 3, 5, 5, 9 and 10).

"Following the 2014 General

Election, Democrats were elected in only
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concentrating Democratic voting strength
in Districts 1, 4 and 12," and you again
site Map 3 attached to your report.
Did I read it correctly?

A. Yes.
Q. Was that the strategy which you as the principal

architect of the map followed in achieving the

Republicans' primary goal?

A. In that plan?
Q. Yes.

MR. FARR: Objection.
THE WITNESS: Yes.

BY MR. BONDURANT:
Q. And so you had said previously that you wanted

to create districts in which Republicans would
have an opportunity to elect Republican

candidates, correct?

A. Correct.

Q. And conversely, you want to minimize the number

of districts in which Democrats would have an

opportunity to elect a Democratic candidate?

A. Correct.

25

Continuing quoting:

"This policy goal was attained by

126

23 3 districts (1, 4 and 12). Republicans 23 Q. And you did that by concentrating as many
24 were elected in the 10 remaining 24 Democratic voters as possible into three
25 districts." 25 specific districts, 1, 4 and 12?
125 127
: That was your statement under oath in . A. Correct.
2 Harris in Paragraph 9? 2 Q. And removing as many Democratic voters as you
3 A. Yes. 3 could from the districts that you wanted to
4 Q. Was it true? 4 create as districts in which Republicans would
5 A. Were the facts as I stated them true? s be elected?
6 Q. Yes. 6 A. As many as was reasonably possible, yes.
7 A. Following the 2014 general election, yes, it was 7 Q. And the Democrats who remained in the districts
8 true. 8 that you had decided would be Republican
° Q. And in Paragraph 10, you explain the strategy ° opportunity-to-elect districts, those Democrats'
10 that you used to accomplish the goal in 10 opportunities to elect a Democratic candidate of
1L Paragraph 9; is that correct? H their choice would be diminished, would they
12 A. Yes. 12 not?
13 Q. Yous state: 3 MR. FARR: Objection.
14 "The Republican strategy was to L4 THE WITNESS: It would depend on what
5 weaken Democratic strength in Districts 7, = their choice was.
16 8 and 11; and to completely revamp 6 BY MR. BONDURANT:
17 District 13, converting it into a 17 Q. Their opportunity to elect a Democratic
18 competitive GOP district. 18 candidate in the districts in which you
9 "At the same time, 2 GOP-held o increased Republican voting strength would be
20 districts (Districts 2 and 9) needed 20 diminished, would it not?
2L marginal improvement in GOP voting 2L A. Yes.
22 strength" and then you cite a map which is 22 Q. Did you use the same strategy of assigning
23 attached. 23 voters to the districts that you wanted to be
24 24

Republican opportunity-to-elect districts based
on their voting history in the 2016

128
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L reapportionment as you did in 2011? B Q. No oral communications? No written
2 A. It was a strategy, but it was not the principal 2 communications?
3 strategy. 3 A. No.
4 Q. What was the principal strategy? 4 Q. No nothing.
5 A. The principal strategy was to follow criteria 5 (WHEREUPON, Plaintiffs' Exhibit 18 was
6 which would draw a plan which would be 6 marked for identification.)
7 acceptable to the Court. 7 MR. FARR: I'm going to register the
8 Q. The criteria that you followed in 2016 were 8 same objection. I prefer to be examining him on
° written criteria, were they not? ° the actual report.
10 A. The committee in 2016 -- we're talking about 10 BY MR. BONDURANT:
11 2016? it Q. Dr. Hofeller, I've handed you a document marked
12 Q. Yes. 12 Exhibit 18. It is, in part, excerpts from your
13 A. --adopted a criteria statement. 3 first expert report and your deposition in
14 Q. And did you follow those criteria? 14 Harris. You have your first expert report
5 A. Yes. s before you. It is Exhibit 16A.
16 Q. Did you have a hand in drafting those criteria? 6 A. 1do, yes. Thank you.
17 A. Not in the formal sense, no. I may have 17 Q. Ifyou'll turn to Paragraph 33.
18 discussed it with -- probably did discuss it 18 A. Do you have a page number?
19 with the chairman. i Q. The paragraphs are numbered.
20 Q. Did you -- 20 A. Tknow that.
21 A. Tcouldn't have proceeded on the plan without 21 Q. In Paragraph 33 you say, in part:
22 their instructions on what criteria I was 22 "My experience in drafting and
23 supposed to follow. 23 evaluating plans has continued to
24 Q. Did you start working on the plan before the 24 reinforce my expert opinion that the best
25 criteria were approved by the committee? 25 predictor of future election success is
129 131
* A. Yes. * past voting behavior."
2 Q. How far in advance of the approval of the 2 And I'll just stop there.
3 criteria on February 16, 2016, did you start 3 A. Well, I'll go on to say not registration. I
4 working on a plan for the reapportionment in 4 made that statement, yes.
° 2016 of congressional districts? ° Q. And you go on to elaborate that:
6 A. Tthink it was either probably the day after the 6 "This is clearly the case as more
7 decision came out. It might have been the same 7 and more voters are tending to register
8 day, but that was late in the day. So it would 8 non-partisan or independent."
0 have had to have been the next day. ° A. Question?
10 Q. The decision came out, do you recall, on 10 Q. That was your testimony under oath then?
L February 5, 2016, that is, the decision in the L A. Yes.
12 Harris case? 12 Q. And it is your opinion now?
13 A. 1knew about the decision, and I knew I was 13 A. Yes.
14 going to be asked to draft a new plan, yes. 4 Q. And it was past voting behavior that you used in
15 Q. Did you do anything to start drafting plans 2016 15 assigning VTDs to various congressional
16 prior to the decision in February, on 16 districts in drafting the 2016 plan?
7 February 5th? 7 MR. FARR: Objection.
18 A. No. 18 THE WITNESS: In part. It was not the
9 Q. Did you have any communications with 9 principal reason that a majority of the VTDs
20 Senator Rucho or Representative Lewis about the 20 were assigned to various districts in 2016 plan.
2L possibility that you might be asked to draft a 2L BY MR. BONDURANT:
22 new plan in the Harris case between the close of 22 Q. In 2011 you used voting history to assign
23 the trial at the end of October and the decision 23 districts -- voting tabulation districts to
24 on February 5th? 24 various congressional districts to achieve a
25 A. Not that I can recall. Idon't think so. 25 partisan advantage, did you not?
130 132
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A. 1think with the exception of the first
district, for the most part, although some --
some of the areas in the state were assigned as
whole counties, and in whole counties you're
certainly not looking at data on the precinct
level.

Q. Let me go back and see if I sort of understand
your methodology.

When you approached the drafting of the
2011 plan, did you start by drafting districts
for the whole state, or did you start by
drafting individual districts to construct them
to create a Republican or Democratic advantage?

A. The first district that was drawn in the 2011
map was the 1st district, which was a Section 2
VRA district. So in that district it was
important to make sure that the minority voting
strength was correct.

So from then on I was using political
voting history as the thematic for splitting
counties among VTDs when I was actually
splitting a county.

Q. So let me see if [ understand you.

So you start out with the first

district with -- because you regarded it as a
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district block by block, we'd still be building
the districts.

Q. How did you build the individual districts?

A. The first level that you look at for
redistricting is actually the county level. So
a lot of counties in the state go into districts
in whole pieces and then you look at how you're
going to divide the counties, which is done VTD
by VTD.

Q. Soif you looked at a particular county and it
was a heavy Republican district, you would put
it in a district that you wanted to make a
Republican congressional district, and if you
saw a county that was a heavy Democratic
district, you would assign it to either 1 or 4
or 12, one of the districts that you were trying
to make a predominant Democratic district?

A. Okay. Well, one of your statements in that
premise was incorrect.

Q. Just tell me what you did.

A. Well, okay, some of the districts have to be the
way they are. For instance, the 11th district,
which I believe is in the far western corner of
the state, is going to be shaped the way it is

for the most part because it is in the corner of
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Voting Rights Act district with a minimum
African American population of 50.1 percent?

A. Idon't think there was a specific target. We
knew that 50.1 percent was an important mark
there, yes, and we wanted to have it over
50 percent.

Q. Once you drew the first district to make sure it
would be a majority black voting age district,
you then proceeded with other districts using
political data?

A. Yes. In the -- after that, yes, although there
were some other reasons why the 1st became --
was placed in its actual enacted format too.

Q. That has already been litigated in the Harris
case. I don't want to relitigate it one way or
the other. I'm simply --

A. That's obvious.

Q. -- trying to understand the methodology that you
started with the first district and then you
proceeded block by block to build individual
districts that would create a Republican or a
Democratic advantage until you came up with a
statewide plan for all 13 districts.

A. No, that's not -- again, the premise of your

question gives me a problem. If you built the
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the state and there's not really much you can
do.

Another factor you're looking at when
you're drawing districts are preservation of
communities of interest and making sure that
incumbents don't get paired, to the extent that
it's possible. So a lot of whole counties go in
there not because of what their actual voting
strength is but because of their locations.

Q. Allright. In2011 you in fact paired four
incumbents, did you not?

I don't remember.

All four were Democrats.

I don't remember.

o xR P

In drafting the 2011 plan, you weighed partisan
advantage for the Republican Party more heavily
than compliance with the Voting Rights Act, did
you not?

A. You have to comply with --
Q. Please answer yes or no.
MR. FARR: If it can be answered yes or
no.
THE WITNESS: I think I have to say no
to that question.
BY MR. BONDURANT:
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1 Q. Well, let me show you your deposition. 1 "What was that estimate?"
2 A. Okay. 2 "That -- that three of the
3 MR. FARR: Id like to see it first 3 districts were most certainly going to
4 before you give it to him. 4 be strong Democratic districts and that
5 BY MR. BONDURANT: 5 the remaining districts would be more
6 Q. Look at Page 24 in your deposition taken in the 6 competitive or remain competitive for
7 Harris case May 6, 2014, beginning at Line 15 7 Republican candidates."
8 and continuing through Line 19. 8 Question: "And those three strong
9 MR. FARR: May I see that, please. And 9 Democratic districts were?"
0 where are we looking at, Emmet? 10 Answer: "1,4 and 12."
1 MR. BONDURANT: Line 15. 1 "Okay." Question: "Okay. What was
e MR. FARR: Okay. Line 15 through 24? 12 the result of the 2012 election with
13 BY MR. BONDURANT: 13 regard to partisan advantage?"
4 Q. Beginning Line 15 -- 14 Answer: "Four Democrats won
15 A. Tmean, [ have to get it in front of me. I 15 election in the House of Representatives --
16 can't see that far. 1e to the House of Representatives, U.S.
17 Are you looking at 15, 16 and 17? 17 House of Representatives, and the
18 Here, let me just undo it so we don't have to 18 remainder were Republicans."
19 pass the whole book back and forth. 19 Question: "Now, when you -- as you

20 Q. Beginning Line 16 -- Line 15 you were asked the 20 were drawing the plan, did Senator Rucho

The question was "Then yes."
Your answer beginning at Line 20:

"For the plan as a whole, I would

21 following questions: 2L and Representative Lewis give you any
22 "As you were drawing the districts, 22 instructions as to whether partisan
23 did you weigh partisan advantage more 23 advantage or competitiveness was to take
24 heavily in compliance with the Voting 24 precedence over compliance with the
25 Rights Act?" 25 Voting Rights Act as you drew the
137 139
* Your answer was: "For the plan as a 1 districts?"
2 whole?" 2 Answer: "No."

"Again, as you were drawing the
districts, did you weigh partisan
advantage more heavily than compliance

6 have to say yes." 6 with the Voting Rights Act?"

7 MR. FARR: And then what else did he 7 Answer: "For the plan as a whole?"

8 say? 8 "Yes."

° BY MR. BONDURANT: ° Or that was -- I'm sorry. I said "For
10 Q. Go ahead and read the rest of it. 10 the plan as a whole" and then the question was
11 A. Okay. You're taking this statement heavily out i "yes."
12 of context here. 12 "For the plan as a whole, I would
13 Q. Justread it. 13 have to say yes, but the plan was
14 A. Okay. Let's start back on the previous page, 14 compliant with the Voting Rights Act.
15 then. At Line 10 on the previous page: 5 There were many, many -- 12 of the 13
16 "And what were those instructions?" 16 districts which were drawn as political
17 "My instructions were to draw the 7 districts."
18 plan to make it -- have an increased 18 Q. That was your testimony then?
19 number of competitive districts for GOP 19 A. It's my testimony now.
20 candidates." 20 Q. Now, turn to Page 25. Would you agree that
21 Question: "Did you make any 21 compliance with the Voting Rights Act was not
22 evaluation of the likely results -- 22 the predominant factor in your drawing of the
23 partisan results of the plan enacted by 23 congressional districts in 2011?
24 the General Assembly?" 24 A. Is there something you want to point to here?
25 Answer: "Yes." 25 Q. Well, I've asked you the question first.
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Was it true that compliance with the
Voting Rights Act was not a predominant factor
in your drawing of the congressional districts
in2011?
Can you answer it without reading your
deposition?
MR. FARR: Objection.
BY MR. BONDURANT:
Q. Ifyou don't remember, I'll show you your
deposition.
A. Again, you're asking the question out of

context, sir.

Q. Do you see the question beginning with "Did
partisan advantage take precedence over
compliance with the Voting Rights Act"?

A. Can you tell me which line you're reading from.

Q. You have to share it with me. Right at the top
of the page, beginning with Line 1.

MR. FARR: Can I see that, please.
THE WITNESS: Absolutely. You might
look at the preceding page at the bottom.

BY MR. BONDURANT:

Q. Top of Page 27 you ask:

"Did partisan advantage take

142

13 Q. No. I'm asking you the question that was asked. 13 precedence over compliance with the
14 MR. FARR: Well, then he can explain 14 Voting Rights Act?"
5 the context. 5 What was your answer?
e THE WITNESS: Okay. If you're 6 MR. FARR: I object to the question
7 asking -- 17 because I think this is related to District 12
18 BY MR. BONDURANT: 18 because I just looked at the deposition.
o Q. Let me get the question repeated. 19 BY MR. BONDURANT:
20 A. Okay. 20 Q. Can you answer the question?
21 Q. Isittruein 2011 that compliance with the 21 A. What is the question? I don't understand the
22 Voting Rights Act was not the predominant factor 22 question. You read a statement.
23 in the drawing of the congressional districts? 23 Q. Starting at Line 24 on Page 11:
24 Yes or no? 24 "Let me talk about District 12 for
25 MR. FARR: I object to the form of the 25 just a minute. When you were drawing
141 143
* question. t District 12, did partisan advantage take
2 THE WITNESS: Okay, I'm a little bit 2 precedence over the Voting Rights Act?"
3 confused by your negatives there. 3 Your answer was: "Yes."
4 It was not the predominant factor in 4 Is that true?
5 the drawing of the entire plan. 5 A. Yes in the case of District 12, but you made the
6 Does that answer your question? 6 original question out of context.
7 BY MR. BONDURANT: 7 Q. Was it also true with Districts 2 through 13?
8 Q. That answered it fine. 8 A. You're asking me a new question now?
0 A. Good. Now I'll embellish by saying it was a 0 Q. Yes.
10 factor in District 1. 10 A. Yes.
1L Q. It was a factor in District 1 but not in the 1L Q. And that the only district in which compliance
2 entire plan in 2011? 2 with the Voting Rights Act took precedence over
13 A. With the exception of District 1, it was not a 3 partisan advantage with the Republican Party was
14 factor, no. 1 District 1 in the 2011 redistricting?
5 Q. Would it also be true that partisan advantage = MR. FARR: Objection.
16 took precedence over compliance with the Voting 6 BY MR. BONDURANT:
7 Rights Act in your drafting of the 2011 plan? 1 Q. Do you need it read back?
18 MR. FARR: Objection. 18 A. Tcan't - yes, please, I need the whole context
9 THE WITNESS: Again, the way you ask o of this question. I'm not trying to evade your
20 the question I have to say no. 20 question. I just want to make sure I give you a
2L BY MR. BONDURANT: 2L truthful answer.
22 Q. Well, turn to Page 27 of your deposition. 22 Are we talking with regard to this
23 A. Do you want me to explain why I say no? 23 document?
24 Q. Page 27 will be fine. 24 MR. FARR: Just read the question back.
25 A. Okay. I'll getit. 25 (Record Read.)
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MR. FARR: I objected.

You may answer if you can.

THE WITNESS: Read it again. I'm
sorry. I'm just not --

(Record Read.)

THE WITNESS: The answer to your
question is yes.

BY MR. BONDURANT:

Q. Now, in 2016 you were instructed not to consider
any racial data in drafting the 2016 plan,
correct?

A. Yes.

Q. Without racial data, did you consider, in
drafting the plan, compliance with the Voting
Rights Act in drafting any of the districts?

A. 1did not use political data in drafting the
plan.

Q. You didn't use any political data --

A. I'msorry. Any demographic data, racial, ethnic
data.

Q. And therefore you did not consider compliance
with the Voting Rights Act in drafting the 2016
plan because you had no access to racial data?

MR. FARR: I'm going to object to the

form of the question.
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The second page?
MR. BONDURANT: Yeah.
THE WITNESS: Okay, I've read it.
BY MR. BONDURANT:
Do you remember giving that testimony?
Yes.
Was that testimony true?
Yes.
Is it true today?
Yes.
So let me see if I can understand it.

Lo >0 >0

From your experience, based on looking
at what you call political data, which is the
voting results in past elections, the political
nature of a precinct or voter district does not
change over time unless there is a change in the
makeup of the population of the district?

A. Okay, that's not exactly what I remember this
statement meaning in the context of the trial,
but, again, since you confused me by your
context, | have to have it read to me again.

MR. BONDURANT: Would you read the
questions back.

(Record Read.)

THE WITNESS: I have to answer that yes
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THE WITNESS: 1 did not use political
data in drafting the plan -- or registration --
I'm sorry, I'm getting this wrong.

1 did not use racial or ethnic data in
drafting the plan.

BY MR. BONDURANT:

Q. You used only political data?

A. That's correct.

Q. And political data -- by political data you
meant the results of statewide elections from
2008 to 2014 excluding the presidential races in
2008 and 2012?

A. That's true.

Are we through with this?

Q. Maybe.

I would like you to turn to the second
page of Exhibit 18.

MR. THORPE: It's under the binder.

THE WITNESS: I'm sorry. It's
underneath.

BY MR. BONDURANT:

Q. On that page I have excerpted testimony from the
trial. You're perfectly welcome to look at that
testimony at Page 525 of the Harris trial.

MR. FARR: What are we looking at now?
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but with a qualification.

BY MR. BONDURANT:

Q. What is that qualification?

A. Ithink the underlying nature of the precinct,
with respect to precincts surrounding it in
particular, will not change, but its voting
behavior could change. If you take a strong
precinct that might have been strong Republican
precinct before redistricting and you put it in
a heavily Democratic district, it might modify
its behavior.

So I think generally your statement is
true but specifically not necessarily true.

Q. In your trial testimony, you were questioned on
why you used only the results of the 2008
Obama-McCain as your election data in drafting
the 2011 plan. Do you recall that?

A. Yes.

Q. And you said that you thought that was
representative but that it was also correlated
with the results in other statewide elections at
which you had looked.

A. Yes.

Q. Therefore it didn't make a lot of difference

whether you used the Obama-McCain results or the
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results in other statewide elections as far as
determining whether the districts were going to
in the future vote Democratic or Republican.

A. Generally true, yes.

Q. And you said specifically "I know from
experience that the underlying political nature
of the precincts in the state does not change no
matter what race you use to analyze it."

Do you see that language?

A. ldo.

Q. Was that true?

A. It's true in the context of the word
"underlying," yes, and by that, really I'm
talking about the ranking of the precincts one
to another. They might all vote a little bit
more one way or another, but they'll be
generally in the same spot on a continuum of all
the precincts.

Q. Whether it was deep red, sort of red, light blue
or dark blue in your ranking of districts?

A. Ithink I could generally agree with that, yes.
There might be some context in which it would
not be true. I don't think you want to go into
that now.

Q. Was that still the case at the time you did the
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MR. FARR: It's certainly customary
here in North Carolina.

MR. SPEAS: Idon't believe that's
customary.

MR. FARR: Well, I believe it is,

Eddie.

MR. SPEAS: Well, I've never heard any
such rule.

MR. FARR: Well, you know what, we can
call the magistrate up today and see if we are
entitled to have copies of exhibits. Or what we
can do --

MR. SPEAS: Of a deposition in advance?

MR. FARR: Or what we can do is stop
the deposition and make copies of all these
things before the witness is examined. We can
do it that way, if you'd like, like we did the
report. I'm entitled to see the exhibit while
he's being cross-examined.

MR. SPEAS: You have copies of every
one of these.

MR. FARR: Ididn't know what you were
going to use today.

MR. SPEAS: Why didn't you bring the

documents that have to do with the case,
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drafting of the 2016 plan?
A. Yes.
Q. And then in the next sentence, on Page 525, you
said:
"The only way the underlying
political demographics change in a
precinct is if the precinct is changed in
the nature of the people that are living
in the precinct. So once a precinct has
found to be a strong Democratic precinct,
it's probably going to act as a strong
Democratic precinct in every subsequent
election. The same would be true of
Republican precincts."
MR. FARR: Can he look at the
transcript, please.
MR. BONDURANT: Yes.
MR. FARR: And also, I'm going to make
a request tomorrow I'm going to want to get
copies of any exhibits that you're going to use
to cross-examine Senator Rucho or Representative
Lewis which is pretty customary here in
North Carolina.
MR. BONDURANT: It's certainly not

covered by the federal rules.
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BY MR. BONDURANT:
Q. Do you have Page 525 before you from which I

A. Okay. You're specifically talking about the

Mr. Farr.

MR. FARR: Are you serious, Eddie?

MR. SPEAS: Damn right I'm serious.

MR. FARR: You're serious I should have
known you were going to cross-examine him on
trial testimony?

MR. SPEAS: You should have know your
witness was going to be asked about his prior
testimony.

MR. FARR: Ishould have known he was
going to be cross-examined on exhibits that
weren't produced for us before the deposition?

MR. BONDURANT: Should we go back on
the record for this deposition instead of
resolving other problems?

MR. FARR: Well, I would like to have
copies of exhibits that are going to be used to
cross-examine my witness tomorrow.

MR. BONDURANT: Your question is under

advisement.

just quoted, Dr. Hofeller?

second section that's underlined or shaded
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yellow, right?

Q. The sentence beginning "The only way the
underlying political demographics change" and
ending with "The same would be true of
Republican precincts."

A. Yes.

Q. That was your testimony under oath then and it
would be your opinion now when you -- in
connection with your drafting of the 2016 plan?

A. Yes.

Q. Do you recall that the results of the 2011 plan
were that in 2012 the Democrats carried a
majority of the statewide vote both for
president and the majority of the statewide vote
for congressional elections?

A. Tdon'tknow. Ihave to see that data put
before me.

Q. But the result of the 2012 election was that
instead of 10-3 Republicans that you projected
it, the Republicans took 9 seats with 49 percent
of the vote and the Democrats took only 4 seats
with 51 percent of the vote.

A. Idon't agree with --

MR. FARR: Objection to the form.
THE WITNESS: -- with the first premise
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THE VIDEOGRAPHER: Off the record at
3:18 p.m.

(Brief Recess.)

THE VIDEOGRAPHER: On record at
3:32 p.m.

MR. FARR: With the indulgence of
plaintiff's counsel, I did want to make a
statement: That under Local Rule 30.1(d), the
Middle District says that deposing counsel shall
provide to the witness's counsel a copy of all
documents shown to the witness during the
deposition. The copy shall be provided either
before the deposition beginnings or
contemporaneously of the showing of each
document with the witness.

MR. BONDURANT: Which is precisely the
procedure we're following of giving you copies
of each document as it is being shown to the
witness during the deposition.

MR. FARR: Several of the documents
that have been used today we have not been given
copies. Most of them you have.

MR. BONDURANT: I'm not aware of any
that we haven't given you copies of, but if

there are any, we'll be delighted to have copies
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of your question about my prediction.

BY MR. FARR:

Q. Well, let's lay aside the prediction.

The results in 2012 were that the
Democrats took 51 percent of the statewide vote
in congressional elections but elected only 4
Democrats, and the Republicans took 49 percent
and elected 9 Republicans.

A. Again, I don't have those percentages in front
of me. Iknow that the results of the election
were the election of 4 Democrats and 9
Republicans.

Q. And you knew that the Democrats took more votes
in congressional elections than the Republicans?

A. Tdon't know.

MR. FARR: Hasn't he answered that
before, like two other times?

THE WITNESS: Idon't know that.

BY MR. BONDURANT:

Q. You don't know that?

A. No.

MR. FARR: We'd like to take a break
when it's convenient.

MR. BONDURANT: This would be a perfect

time.
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made. We did make copies of both reports which
were the only two that we did not previously
mark as exhibits. We produced multiple copies.
MR. FARR: Well, we don't have a copy
of the transcript you were examining him from.
So I was just -- I'm clarifying and I
appreciate the fact that we have received copies
of almost all the exhibits that have been used
today, but tomorrow I'm asking if there are
going to be exhibits used to cross-examine
Senator Rucho that we be given a copy of that
document.
MR. BONDURANT: Shall we proceed?
MR. FARR: Thank you.
(WHEREUPON, Plaintiffs' Exhibit 17 was
marked for identification.)
BY MR. BONDURANT:
Q. You have been previously been given Deposition
Exhibit 17 which is the -- from the
North Carolina General Assembly website.
Can you identify that as the final
result of your 2011 redistricting?
A. It was the plan enacted by the General Assembly.
Q. And you were the principal architect and

draftsman of the plan?
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B A. As we've defined it, yes. B data on which you drew the plan of the 2008
2 Q. And the election return data you used in 2 presidential election results and no other
3 drafting the districts was the 2008 election 3 election results?
4 returns of the presidential election marked here 4 I'm sorry, I'm trying to -- there are only two
5 in this exhibit? s pages of this?
6 A. 1did from time to time use other election 6 Q. Yes.
7 results in drawing districts, but not for the 7 A. Tdon't think there's any -- any election data
8 congressional plan. 8 listed on that result, on those two pages.
0 Q. Not for the congressional plan? ° If you look under Statewide by District and VTD,
10 A. Right. 10 the third from the bottom line, 2008 Election
i Q. You used only the 2008 Obama-McCain general 1 Results, Part 1, 2008 Election Returns, Part 2,
12 election results? 12 and then back onto the next block, Individual
13 A. Tdon'trecall for sure. I might have used some 3 District by VTD, you see the same legend, 2008
14 other results, but by the time the trial rolled 14 Election Returns, Part 1, 2008 Election Returns,
5 around we had the 2012 also. 5 Part 2.
16 Q. Do you recall using any results other than the 16 Is it your recollection that that was
17 Obama-McCain results? 7 only the Obama election returns and no others?
18 A. As we were drawing districts during that 18 I don't think that's what the document is about,
o redistricting cycle, we oft-time looked at other i if you want me to explain.
20 races too of a plan once it was at sort of a 20 I'm simply asking you what your recollection
2L bench-like level to look at other politics of 2L was.
22 the plan, but they were not in thematic display 22 A. I'msorry. Again, my recollection of what?
23 that was on the map for the VTDs. 23 Q. Of what elections you used in actually assigning
24 Does that clarify it for you? 24 VTDs and counties among districts to create a
25 Q. Let me see if I understand you. You used only 25 Republican advantage in as many districts as
157 159
! the -- you actually used only the results of the E possible.
2 Obama-McCain 2008 election. You looked at 2 MR. FARR: Objection to the form.
3 results in other statewide elections and saw 3 THE WITNESS: Okay. That's a different
4 that those results were correlated to them, but 4 question than you asked me before, but I will
s you did not use those other results. 5 say again, to clarify once more, that while I
6 Would that be fair? 6 was drawing the districts, particularly in a
7 A. Partially. 7 county where the county was being split between
8 Q. What part is unfair? 8 two or more districts, the display on my screen
° A. You can only -- you have to choose the thematic ? as to the coloring of the precincts was a
0 that you want to put up on the actual system, 10 political percentage which was almost always the
i the map that's on the screen of the GIS system, t McCain-Obama race for president in 2008. We did
2 Maptitude, while you're drafting, but that 2 not have, obviously, 2012 then.
3 doesn't preclude you from when the plan reaches 3 BY MR. BONDURANT:
14 a certain point of bringing in other election 4 Q. Idon't want to belabor this, but let me show
5 results and looking at them to see if the plan 5 you a page from your deposition.
e is reacting specifically to the way you wanted 6 A. Tl need to see the surrounding pages too,
7 it to be drawn, but that is not on the display 17 SO...
8 on the computer at the time. 8 Q. You're perfectly welcome to read as much as you
o Does that clarify that for you? e would like to read.
20 Q. What was displayed on your computer was only the 20 A. Thank you.
21 2008 Obama election results? 21 Q. Look at Page 56, beginning at Line 2 and ending
22 A. For the most part, but I can't vouch that at 22 in Line 4 -
23 some point I may not have put up another 23 MR. FARR: I've never done this in a
24 display. 24 video deposition, and I regret that I have to,
25 Q. And what is listed in Exhibit 17 is the source 25 but I'm going to go around behind him.
158 160
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MR. BONDURANT: Go right ahead.
THE WITNESS: What line are we starting
on?

BY MR. BONDURANT:

Q. Line 2 through Line 4. Would you read the
question out loud and answer.

A. T'll read the question out.

"Did you use any election data other
than the 2008 Obama election in putting
districts or outside?"

"I did not."

Now, I want to go back and read the
context. May I add something?

Q. If you think it's necessary to make your answer
complete.

A. Yes. Igo back to the question on the bottom of
Page 55, Line 23. Actually, I go back to the
question before that, 19, Line 19 of Page 55.

"Okay. Based on your past

experience and your knowledge, you count
a vote for Obama as a vote for a black or

a Democrat?"
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election?

A. All the districts except District 1.

Q. lor4?

A. Okay. Idon't actually remember, but my
recollection would be that probably not. That's
probably not true.

We used other election data in
evaluating the districts as they were being
drawn, but it was not on the screen. So you
might draw a plan, a version of the plan and
look at the other election data also and then
adjust the plan, but -- go ahead.

Q. It was all election data, past voting history
used as a predictor of future performance of
either the county or the VTD or the census
block?

A. No. It would be -- it would be a predictor of
possible behavior of the VTD.

Q. Of'the VID?

A. We don't have political data that is that
granular for blocks.

Q. You mentioned earlier that you were -- you

162

23 Answer: "A Democrat." 23 couldn't remember whether you had paired
24 "Did you use any other election 24 districts. Let me see if I can refresh your
25 results in putting VTDs inside or outside 25 recollection.
161 163
* of Congressional District 127" B Isn't it true that your 2011 plan
2 Answer: "I'm sorry. Did you say 2 paired Representative Larry Kissell, who was a
3 political?" 3 Democrat, and Mike Mclntyre, the Democratic
4 Question: "Did you use any election 4 incumbent in the 8th district, and drew them
5 other than the 2008 Obama election 5 into the new 8th district which was designed to
6 putting districts" -- and I think they 6 be a strongly Republican district?
7 mean VTDs there -- "in or outside and 7 A. Could I see the document you're reading from.
8 also implied is of CD 12?" 8 Q. No. Could you --
0 And the answer is: "I did not." 2 A. Ask your question again. You're trying to
10 Q. CD 12 is not mentioned in the last sentence. 10 refresh my memory.
1 A. CD 12 is mentioned in the context of the i MR. BONDURANT: Can you read the
12 question that led up to that question. I'm 12 question back.
3 sorry, it's -- 13 (Record Read.)
14 Q. Did you use -- 14 THE WITNESS: Once again, I don't
5 MR. FARR: Can he finish his answer? s recall. I'd have to see a map of the plan with
16 Are you done? 16 the incumbent residences on it to answer that
7 BY MR. BONDURANT: 7 question accurately.
18 Q. Did you use any data -- 18 MR. FARR: We'll stipulate to whatever
o MR. FARR: Are you done, Tom? 19 the facts are.
20 THE WITNESS: No, I'm not done. 20 MR. BONDURANT: Okay.
21 In the context of building CD 12, it is 21 THE WITNESS: So will L.
22 true that that is the race I used. 22 BY MR. BONDURANT:
23 BY MR. BONDURANT: 23 Q. Tjust didn't know whether you remembered or
24 Q. HowaboutCD's 11, 10,9,8,7,5, 6,3 and 2, 24 not.
25 did you use any data other than the Obama 25 1

164
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(WHEREUPON, Plaintiffs' Exhibit 19 was

marked for identification.)

BY MR. BONDURANT:

Q. Dr. Hofeller, can you identify the Exhibit 19
which is entitled Proposed 10-3 Map?

A. Ican identify that's the title of the map, yes.

Q. Have you ever seen it before?

A. It certainly looks like a map that might have
come off my system, yes.

Q. Is it your recollection that's a map you

10

A

oo »

Yes.

Have you seen it before?

Not that I remember.

You didn't have any role in either preparing it
or reading it at the time to your recollection?

No. It's kind of hard to read in black and
white.

(WHEREUPON, Plaintiffs' Exhibit 22 was

marked for identification.)

BY MR. BONDURANT:
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MR. FARR: I wish it was 50.
MR. BONDURANT: No, you don'.
THE WITNESS: Well, the title reads
Final REDMAP Report dated 21 December 2010.
BY MR. BONDURANT:
Q. Did you see a copy of that report?
A. Idon't remember.
Q. At or about the time it was issued?
A. Idon't remember. Ihave no recollection of
this report.
(WHEREUPON, Plaintiffs' Exhibit 21 was
marked for identification.)
BY MR. BONDURANT:
Q. Can you identify 21 as a REDMAP 2012 summary

report?
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1L designed? L Q. Exhibit 22, can you identify that, sir?
12 A. Once again, I don't remember. Okay. I'm sorry. 12 A. REDMAP Political Report, Final Report, it says.
13 Q. Do you recall deliberately drafting a map that 13 Q. As consultant for the Republican State
14 would create a 10-3 Republican partisan 14 Legislative Committee and the Foundation, would
5 advantage during the 2011 redistricting and 5 you in the ordinary course have received the
6 submitting it to Representative Lewis and 6 final report from the REDMAP strategy?
17 Senator Rucho? 7 A. No, actually I wouldn't. I probably would have
18 A. Well, that's a two-part question. First of all, 18 compiled all these items myself.
o I don't remember this map; and secondly of all, 9 Q. Soit's your belief that you would have compiled
20 1 don't remember who saw it. So if I drew it, 20 the data that is in 20 and 21 and 22?
2L it may have been something that I drew and it 21 A. Well, again, I'd have to read them over
22 wasn't going to work. I drew a lot of 22 completely, but as to the changes in the
23 alternative maps along the way and we took a lot 23 composition of the legislative bodies, I would
24 of different paths in developing these plans to 24 have known that data, yes.
25 see what would work. 25 Q. And it's your recollection you actually compiled
165 167
! Q. So you just don't remember that map one way or s the data for the authors of the reports?
2 the other? 2 A. No. Icompiled the data -- I think I actually
3 A. Idon't remember it specifically, no. I'm 3 compiled for the RNC rather than for the RSLC.
4 sorry. I can see it's vastly different from the 4 So they may have been given copies of these
5 plan that was finalized. 5 reports. I just don't remember.
6 (WHEREUPON, Plaintiffs' Exhibit 20 was 6 Q. And do you remember seeing these reports at the
7 marked for identification.) 7 time --
8 BY MR. BONDURANT: 8 A. No.
? Q. Dr. Hofeller, can you identify Exhibit 50? ° Q. -- that they were published?
10 Excuse me. Exhibit 20. I misspoke. 0 A. No.

(WHEREUPON, Plaintiffs' Exhibit 23 was
marked for identification.)

BY MR. BONDURANT:

LrLo»Lo >R

Can you identify Exhibit 23?

States the 2012 RSLC year-end report.

Had you ever seen that report?

Not that I can remember.

Are you familiar with the information in it?

I'don't know. I'd have to read it.

Let me specifically call your attention to the
second full paragraph in the last sentence, or
next to last sentence.

"After 2010, Republicans took
control of 20 legislative bodies and

moved one from Democratic control to

168
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! being evenly divided." * Again, I'd have to go back and
2 Is that your recollection as being 2 reevaluate what that specific number was.
3 accurate? 3 Q. Well, you wouldn't question the accuracy of
4 A. The last sentence of that paragraph? 4 RSLC's REDMAP reports that we've identified?
5 Q. That's the next to the last sentence in the 5 A. Tdon't think I'd really be interested in that
6 second full paragraph. 6 figure. 1 had my own figures and that was what
7 A. Says "Further, there were 25 states"? 7 [ was using.
8 Q. Let's start again. See the -- 8 Q. What were your figures, the results --
° A. Oh, the third sentence from the back. 9 A. Again, I don't remember because I don't have
10 Q. The full sentence, the first -- excuse me. The 10 those reports in front of me. That's been a
1 second full paragraph begins: 1L number of years now and that's not my focus. I
2 "Much of the Republican successes in 12 know it was a good election.
13 the 2012 state legislative races and at 13 Q. From a Republican point of view?
T4 the congressional level was attributed to 14 A. 1guess you would have to say that, yeah.
5 the RSLC's Redistricting Majority Project 5 Q. Iwould expect you would.
e (REDMAP) - a forward-thinking effort 16 I want to turn now to 2016. You
17 undertaken after the 2008 election to 17 testified in the Harris trial in October of
18 focus resources in the 2009-2010 cycle on 18 2015, correct?
9 states projected to gain seats after the 10 A. Tdon't remember specifically when the trial
20 national census. 20 was, but I testified in it.
21 "After 2010, Republicans took 21 Q. And you previously had testified that the Court
22 control of 20 legislative bodies and 22 on February 5, 2016, declared the 1st and the
23 moved one from Democratic control to 23 12th districts to have been invalidly racially
24 being evenly divided." 24 gerrymandered and invalidated the plan.
25 Is that information consistent with 25 Do you recall that?
169 171
s your recollection? s MR. FARR: Objection to the form.
2 A. Yes. 2 THE WITNESS: I really think it's up to
3 Q. And it's accurate? 3 the attorneys to interpret the Court opinion. I
4 A. Ican't verify that. I'd have to see the 4 know the Court didn't like the districts.
5 reports that I did. 5 BY MR. BONDURANT:
6 I know some of the composition of some 6 Q. You recall the Court ruling occurred on
7 of the legislatures continued to shift during 7 February 5th?
8 the period after the election. 8 A. Ithink it was Friday, late Friday afternoon
° Q. Then the next sentence continuing: ° February 5th, yes.
10 "Further, there were 25 states where 10 Q. And that between the end of the trial until the
T Republicans held majorities in both T Court ruling, you had no contact with
2 legislative chambers, up from 14. This 2 Representative Lewis or Senator Rucho or anyone
3 shift in legislative power allowed 3 in North Carolina pertaining to the districts,
1 Republicans to control the redistricting 1 the congressional districts that were at issue
= process and create 20 to 25 new = in Harris?
e Republican congressional districts, e A. Tdon't know if I didn't have any contact, but
7 solidifying a Republican House majority 7 we certainly weren't considering redraws at that
18 and Republican majorities in state houses 18 point.
1 across the country." 1 Q. Allright. And when did you first begin working
20 Was that statement accurate to your 20 on redrawing a plan?
21 knowledge? 21 A. After the ruling came out.
22 A. You know, I can't really say that for sure. It 22 Q. Was that before or after you had any
23 would depend on what they mean by 20 to 25 new 23 communication from Senator Rucho or
24 Republican congressional districts. That wasn't 24 Representative Lewis as to how that plan was to
25 my statement, so I don't know. 25 be structured?
170 172
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one-vote. Second is the Voting Rights Act,
which are the two federal criteria so they
always stand on the top of any redistricting.
The third criteria was adherence to
particularly county lines. And the next
criteria was to avoid the breaking of precincts.
We're we were also going to look at contiguity
which from time to time has been a problem in
North Carolina. Looking at compactness.
Looking at district cores or communities of
interest, and part of that, a sub feature of
that is to try and make sure that as few
incumbents as possible are not -- are double
bunked. That's our slang term for saying
drawing in the same district.
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! A. I'made -- I guess probably over that weekend I * Another criteria was to look at
2 made some preliminary looks on what might have 2 districts that would be as favorable within
3 been possible to draw. 3 those criteria of -- of drawing a plan that was
4 Q. That is, you drew some maps on your computer? 4 advantageous to Republican candidates.
5 A. Yes. You have copies of those maps. 5 Q. Were there any written communications that set
6 Q. When did you first have any communication with 6 forth any of those criteria?
7 Representative Lewis or Senator Rucho as 7 A. No. You have to remember, we had -- by that
8 co-chairs of the Joint Select Committee on 8 time we had maybe six days left to go, and those
° Congressional Redistricting regarding the ° are criteria that I can well keep in my head.
10 criteria which they wanted you to follow in 10 Q. Did you make any notes of any of the
L drafting the 2016 plan? T conversations with Representative Lewis or
2 A. Tdon't remember a specific time, but I imagine 2 Senator Rucho in that period between
13 it was that weekend. It was for sure by Monday 3 February 5th and February 16th?
4 because we only had eight days to draw that map 14 A. Tremember the plan was actually brought into a
15 so I had to know which way I was to proceed. 5 form to be presented to the legislature long
e Q. What were the communications? Can you describe e before the 16th. So again, we only had eight
7 them? What did they tell you they wanted the 17 days. And the answer to your question directly
18 new map? 18 is, no, I have no notes.
19 A. Well, the number one goal was to draw a map that e Q. Isit correct that you were instructed by the
20 the Court would accept. So we wanted to make 20 map drawers to create a map that was likely to
21 sure that the Court's objections were addressed, 21 elect 10 Republicans and 3 Democrats?
22 and the primary way to do that was to put the 22 A. Initially no, but during the process, yes, to a
23 neutral criteria on top and other criteria 23 certain degree, within the limits of the other
24 underneath it and to not be in a position where 24 criteria that had to be put on top in order to
25 anybody could say that race had even come close 25 meet what we thought would be the demands of the
173 175
! to predominating. t federal court in the drafting of this plan
2 Q. When you say neutral criteria, what criteria are 2 because the whole goal and the overarching goal
3 you referring to? 3 of the plan was to make sure that whatever was
4 A. Well, let's go through the criteria from one end 4 drawn was a plan according to neutral criteria
s to the other. 5 and that would be acceptable to that Court.
6 Q. No. I'want to know which ones you and 6 Q. Is there any written document that you have seen
7 Senator Rucho and Representative Lewis discussed 7 that refers to a desire to comply with the
8 where the criteria that you call neutral that 8 Voting Rights Act as being a factor in the
° you were to consider in drafting the plan. ° drawing of the 2016 plan? That's a yes-or-no
10 A. Well, okay. First of all is one-person, 10 answer.

A. No, but I want to elaborate.
Q. A "no" answer requires an elaboration?
MR. FARR: If he wants to give one.
THE WITNESS: I just want to say that
compliance of the Voting Rights Act is not an
option; you have to comply.
BY MR. BONDURANT:
Q. When did you first see a draft of what became
the written adopted criteria?
A. Idon'trecall I did. I may have seen it after
it was done. Ijust don't know.
(WHEREUPON, Plaintiffs' Exhibit 24 was
marked for identification.)
BY MR. BONDURANT:
Q. Can you identify Exhibit 24 as the 2016
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Contingent Congressional Plan Committee Adopted
Criteria?

A. Yes.

Q. Did you see a draft of this document before it
was adopted by the meeting of the joint
committee on February 16th?

A. Idon'treallyrecall. Iwas more interested in
getting the plan into shape to be presented.

Q. So you were drafting a plan to comply with these
criteria even before the criteria was drafted -
was adopted?

A. Well, I had to have been because the plan was
for the most part finished by the time the
criteria were formally adopted by the committee.

Q. Were there any changes in the plan that you
drafted made after the criteria were adopted on
February 16th?

A. Yes.

Q. So the plan was in nearly final form before
criteria was adopted and was changed afterwards?

A. Yes.

Q. When you received the written criteria, did you
regard them as your instructions that you were
to follow in conforming the plan which you had

drafted to the criteria adopted by the
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MR. FARR: Objection to the form.

You can answer.

THE WITNESS: Idon't think it's a
background criteria. It's a mandatory criteria.

BY MR. BONDURANT:

Q. It's a mandatory constitutional requirement
coming from a decision called Wesberry v Sanders
in 1963, correct?

A. TI'm aware of that case, yes.

Q. And every congressional reapportionment plan
which has been drafted since then is expected to
comply with the one-person, one-vote
requirement?

A. Yes, except it's not always clear exactly what
that compliance is.

Q. And the second criteria which the joint
committee instructed you was contiguity, that
is, congressional districts shall be composed of
contiguous territory and contiguity by water is
sufficient, correct?

A. Contiguous territory, yes. And if memory serves
me right, I believe that's a requirement which
the State Supreme Court has laid down because
when the plans were adopted in earlier decades,

some of the plans were what we would say

179

committee?

A. I'msorry. Did you -- could you repeat that
again.

(Record Read.)

THE WITNESS: I think the answer to
that question is no, but I can explain if you
want me to.

BY MR. BONDURANT:

Q. So you did not regard yourself bound by the
written criteria?

A. I'would have been bound by the written criteria
at the time that it came out, but that's not the
question you asked me.

Q. When you received the criteria after they were
adopted on 2016, did you regard yourself bound
by them?

A. Of course.

Q. Did you modify the plan to conform to the
criteria?

A. Italready conformed to the criteria.

Q. The first criteria was equal population which is
a constitutional requirement.

A. Yes.

Q. And that's a background requirement of every

reapportionment plan, correct?
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contiguous by touch. In fact, some districts
crossed over other districts, so you'd have

to -- if you were walking from one district to
the other, you would have to enter a black hole
to get to the other districts.

Q. Soin both 2011 and 2016, you applied a
contiguity standard in drafting the plans?

A. Inaccordance with the dictates of the State
Supreme Court, yes.

Q. In the third heading called political data, you
were instructed that the only data other than
population data to be used to construct the
congressional district shall be election results
in statewide contests since January 1, 2008, not
including the last two presidential contests.

A. Yes.

Q. And the -- were you told why you were not to use
the results of either the last two presidential
contests in constructing the plan?

A. If my memory serves me correctly, in the Harris
trial, the plaintiffs objected to the use of
those elections. Even though there was, of
course, a decision that there was no racial
block voting in the state, they -- they --

Q. My question was were you told.

180
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A. Yes, [ was told why. It was because of the
decision that came out in the Harris case that
had mentioned -- in my belief I was told this --
that the use of that data was a factor in their
decision on District 12.

Q. So you believe -

A. T'would have used it under the normal course of
events, but, again, the number one criteria --
the number one overarching criteria in drawing
this plan was to draw a plan that was going to
be acceptable to the three-judge panel.

Q. Let me ask you to look at Exhibit 24. Can you
point to any sentence in Exhibit 24 of the
adopted criteria that states that the purpose of
the plan was to comply with the Harris decision?

A. Idon'tknow. Idon't think so.

Q. Can you point to any written communication that
said that a criteria in drafting the 2016 plan
was to comply with the Harris decision?

A. No, but I have a qualification.

MR. FARR: You can explain it.

THE WITNESS: Okay. The Court decision
in the Harris case ordered the state to draw a
new map, draft a new map, in fact, to draft a

map within a two-week period. It would have
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BY MR. BONDURANT:

Q. Your understanding of the Harris decision was
the Court ruled that you could not use race as a
predominant factor in drawing District 1 or
District 12?

A. That's a different question, isn't it.

Q. Can you answer the question I asked, not the one
you like.

MR. FARR: Objection. Let's not do
that.

THE WITNESS: Read the question back
for me, please.

MR. BONDURANT: Just get your witness
to be responsive.

MR. FARR: He's been responsive all
day.

(Record Read.)

THE WITNESS: Or in any other part of
the plan. The answer is, yes, that was my
understanding.

BY MR. BONDURANT:

Q. In the next sentence in the adopted criteria,
you were instructed the data identifying race of
individuals or voters shall not be used in

construction or consideration of districts in
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been unacceptable to draw -- to go ahead to
proceed to draw a plan that you didn't think
would comply with the Court's decision.

BY MR. BONDURANT:

Q. The Court decision did not tell you how to draw
a map, did it? It did not tell you what
criteria to use.

A. It told us that we could not use race as the
predominant criteria.

Q. Other than not using the racial quota for
districts.

A. Yes, but we were all aware -- excuse me. We
were all aware of what took place during the
trial and why especially the 12th district and
even the 1st district, to some extent, were
ruled to be unconstitutional.

Q. And you were not told how to draw the districts?
You were only told that you could not use race
as the predominant factor in drawing a district,
correct?

A. No.

MR. FARR: Objection to the form.
THE WITNESS: I'm sorry.
MR. FARR: Because that's a legal

issue, but you can answer it.
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the 2016 plan.

Did you follow that instruction?

A. Yes.

Q. So you did not consider race or the racial
composition of any of the districts in drawing
the 2016 plan?

A. 1did not use race as a data factor in drawing
the plan.

Q. And without having racial data, you could not
determine whether or not any of the districts
were retrogressive for purposes of Section 2 of
the Voting Rights Act, could you?

MR. FARR: Objection to that question
for a variety of reasons.

THE WITNESS: When the plans were drawn
and presented before the committee, the
Democrats asked for the racial and ethnic data.
The racial and ethnic data had shown that the
plan was retrogressive. It would have come up
with that data and the plan would have had to
have been modifie