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STATE OF NORTH CAROLINA A = IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 21 CVS 15426
W 03
NORTH CAROLINA LEAGUB ORy-+ 1/ oy L o
CONSERVATION VOTERS, INC. etdl.; “’kg‘j f T
ST Y /
Plaintiffs, O NOTICE OF FILING:
V. AFFIDAVIT OF
KAREN BRINSON BELL

REPRESENTATIVE DESTIN HALL, in his
official capacity as Chair of the House Standing
Committee on Redistricting, et al.

Defendants.

NOW COME Defendants the North Carolina State Board of Elections and its members
(collectively, the “State Board Defendants™), by and through the undersigned counsel, to hereby
submit the attached Affidavit of Karen Brinson Bell, previously filed in the matter of North
Carolina State Conference of the NAACP, et al. v. Berger, et al., 21 CVS 14476, and filed here
in support of State Board Defendants’ Response to Plaintiffs’ Motion for Preliminary Injunction.
A copy of that Memorandum is being delivered to the Court via email.

Respectfully submitted this 2™ day of December, 2021,

N.C. DEPARTMENT OF JUSTICE

‘/__\-_’/ -
S =
Terence Steed

Special Deputy Attorney General
State Bar No. 52809

Amar Majmundar
Senior Deputy Attorney General
State Bar No. 24668
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Stephanie A. Brennan
Special Deputy Attorney General
State Bar No. 35955

North Carolina Dept. of Justice
Post Office Box 629

Raleigh, N.C. 27602

Emails: amajmundar@ncdoj.gov
sbrennan@ncdoj.gov
tsteed@ncdoj.gov

Tel: (919) 716-6900

Fax: (919) 716-6763

Attorneys for State Board Defendants
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this day served the foregoing document in the
above titled action upon all parties to this cause by via email and addressed as follows:

ROBINSON, BRADSHAW & HINSON, P.A. NELSON MULLINS RILEY &

Stephen D. Feldman

434 Fayetteville St.

Suite 1600

Raleigh, NC 27601
sfeldman(@robinsonbradshaw.com

Adam K. Doerr

101 North Tryon St.

Suite 1900

Charlotte, NC 28246
adoerr@robinsonbradshaw.com

Erik R. Zimmerman

1450 Raleigh Rd.

Suite 100

Chapel Hill, NC 27517
ezimmerman@robinsonbradhsaw.com

JENNER & BLOCK, LLP

David J. Bradford

353 North Clark Street
Chicago, IL 60654
dbradford@jenner.com

Sam Hirsch

Jessica Ring Amunson
Kali Bracey

Zachary C. Schauf
Karthik P. Reddy

Urga Mittal

1099 New York Ave., NW
Suite 900

Washington, DC 20001
shirsch@jenner.com
zschauf@jenner.com

Counsel for Plaintiffs

SCARBOROUGH LLP

Phillip J. Strach

Tom Farr

Alyssa Riggins
phil.strach@nelsonmullins.com
tom.farr@nelsonmullins.com
alyssa.riggins@nelsonmullins.com
Glenlake One, Suite 200

4140 Parklake Avenue

Raleigh, NC 27612

BAKER HOSTETLER

Mark Braden

Kate McNight

Richard Raile
MBraden@bakerlaw.com
kmcknight@bakerlaw.com
rraile@bakerlaw.com

1050 Connecticut Avenue, NW
Suite 1100

Washington, D.C. 20036

Counsel for Defendants Philip E. Berger,
Timothy K. Moore, Ralph E. Hise, Jr., Warren

Daniel, Paul Newton, and Destin Hall
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This the 2™ day of December, 2021, %/

Terefice Steed
Special Deputy Attorney General
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STATE OF NORTH CAROLINA. IN THE GENERAL CQURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY 21.CVS 14476 -
| . )
NORTH CAROLINA STATE )
CONFERENCE OF NAACP, et al., )
)
Plaintiffs, ). AFFIDAVIT OF
) KAREN BRINSON BELL
V. )
PHILLIP E. BERGER, ¢t al., )
4 )
Defendants. )
)

I, Karen Brinson Bell, swear under penalty: ofperjury, that the following information is
true-to the best of my knowledge and state as follows:

1. 1 am over 18 years old, I.am competent to give this affidavit, and have personal
knowledge of the facts set forth in this affidavit. ['have consulted with sentor staff at the State
Board in the preparation of this affidavit,

2, I currently serve-as the Executive Director of the North Carolina State Board of
Elections (the“State Board”). 1became Exeettive Director of the State Board effective June 1,
2019. My statufory duties as Executive Director include staffing, administration; and execution
of the'State Board’s decisions and orders. 1 am also the Chief State Elections Official for'the
State of North Carolina under the National Voter Registration-Acct of 1993 and N.C.G.S, § 163-
27. As Executive Director, | am responsible for the administratiofi of elections in the State.of
North Carolina. The Staté Board hé‘s supervisory responsihilifies for the- L0Q county boards of
elections, ahd as Executive Director, 1 pravide guidance to the directors of the: caunty boards,

3, On March 8, 2022, North Carolina is s¢heduled to hold its 2022 statewide primary

election. Contests on the ballot include the U.S, Senate and House of Representatives, the N.C:
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General Assembly, state judicial contests at all levels; district attorneys, and county offices.
Additionally; voters in roughly a third of Notth Carolina’s counties will have municipal contests
on their ballot, dueto- special legislation delaying certain municipal contests due fo delays if
recéiving U.8, Census data. See N.C. Sess, Law 2021-56. For the non-municipal contests, ifno
candidate reaches the vote share necessary to become the party nominee after the first primary
(at least 30% of the vote plus one), a seconid primary may be held.on A‘p‘l‘ili'26,' or May 17 ifa
federal office is involved, See N.C'.G‘.S'.~§ 163-111, For thunicipal contests that yse the primary-
and-eléction or election-and-runoff inethods of voting, the second municipal election will be héld
on April 26, inless'a second primary is-béing held in a federal contest, in'which case the
municipal second election will also.be held on May 17.!

4, I our state, the county boatds of elections administer eléctions in each county,
including, amoeng other things.,'prOVidin'g-‘fqr the distribution of voting systems, ballots, and
pollbooks, training elections officials, conducting absentee and in-person voting, and tabulation
and-canvassing of results. Thé State Board is responsible for development and erhancement of*
our Statewide Elections Information Management System (“SEIMS”), which includes managing
‘functions that assign voters to their relevant voting distriots, a process known as *geocoding.”
The State Board :also supports the county boards and their vendors in the prepgration and
proofing of ballots.

5. For North Carolina electoral districts, the geocoding process starts when the State
Board receives digtrict shapefiles from the legislature; which include g‘éogtaphié”data setting the

boundaries for legislative districts. The State Board’s staff then.wotks with county board staff to

! North Carolina-municipalities conduct elections using one-of four el€ction methods:
nonpamsan plurality, nonpartisan election and runoff, nonpattisan primary and election, and
pattisan priinary and election. See N.C.G.8. §§ 163291, -292, -393, -294,

2
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usé the shipefiles to update the voting jurisdictions-that are assigned to particular addresses in
SEIMS. This process then.allows the State Board to work with county board staff arid ballot-
preparation vendors to prepare ballots., The State' Board must perform an audit of the géocoding
to enisute its accuracy before ballot preparation.

6. The amount of time required for geocoding: generally corresponds with the
pumber of district boundaries that are-redrawn within the counties. In this case; most couitties
will experience changes to their districts following decennial redistricting—including state
legislative, congressional, and local jurisdiction districts—and a significant number of those.
‘counties are likely to have newly drawn disfrict boundaties within the counties” borders. Staff
estithates that, given what we currently know, geocoding would l'ikély take atleast 21 days
(including holidays and \yeekends) for the 2022 priimaty.

7. Ballot preparation-arid proofing ¢an begin after geocoding is.complete and
candidate-filing closes: For the 2022 primary ¢lections, candidate ﬁ'ling'occmts between noon ori
Decembet 6, 2021, dnd noon on December 17, 2021, See N.C.G.S. § 163-106.2(a). The process
of generating and proofing ballots is complex and involves mul.tiple' technical systems and
quality-control 'checkpoints“ﬂl‘at precede ballot printihg and the coding of voting machines. This
includes proofing éach ballot style for-content and accuraey, ballot printing, and delivery of all
ballot materials to courty boards. Staff estimates that, given what we currently know, ballot
preparation and. proofing would likely take between 17 and 21 days (including h’olidays and
weekends) for the 2022 primary, depending on:the iumbet of ballot'styles to prepate, which
largely depends on the degree of change to intracounty district lines, and the numbér of contested
nominations.

8. Geéocoding and candidate filing may occur concurrently, although that is not ideal
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because the completion of geocoding permits candidates and county boards to verify if a
candidate desiring to file for election lives in a particular district, It is possible, however, to
check candidate eligibility while geocoding is still taking place.

9. In contrast, geocoding and ballot preparation must occur consecutively. Ballots
cannot be prepared until the proper geographical boundaries for voting districts are set in SEIMS
and the candidates are known after the candidate-filing period closes, Additionally, the end-of-
year holidays could pose difficulties for available staff time for the State Board, county boards,
and vendors., Therefore, the total time required for geocoding and ballot preparation is likely
between 38 and 42 days (including holidays and weekends).

10.  Under N.C.G.S. § 163-227,10(a), the State Board must begin mailing absentee
ballots 50 days prior to the primary election day, unless the State Board authorizes a reduction to
45 days or there is “an appeal before the State Board or the courts not concluded, in which case
the board shall provide the ballots as quickly as possible upon the conclusion of such an appeal.”
The federal Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) requires that
absentee ballots that include elections for federal office be made available by 45 days before a
primary election, see 52 U.S,C. § 20302(a)(8)(A), unless I request a waiver of this requirement
based on a legal contest delaying the preparation of ballots (or another enumerated hardship),
and that waiver is granted by the federal official designated to administer UOCAVA, see id. §
20302(g). The state requesting a waiver must present a comprehensive plan that provides
absentee UOCAVA voters sufficient time to receive and submit absentee ballots they have
requested in time to be counted in the federal election.” Based on the current primary date of

March 8, 2022, 50 days before the primary election falls on January 17, 2022; but because that

2 hitps:/iwww, fvap.goviuploads/FVAP/EQ/2012_ waiver_guidance.pdf.
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day is a holiday; the county boards must be prepared to begin distribyting absentee ballots on the
prior business day, which is January 14, 2022. The 45-day federal deadline falls on January 22,
2022 for the primary election; but because that day is a,;Saturday’,' in practice, the federal baliot.
distribution deadlitie is Friday; January 21, 2022.

11, In sum, the State Board would need to receive the shapefiles for geocoding and
ballot preparation between now and 38 to 42 days before the deadline for distributing absentee
ballots. Currently, that deadline is January 14, 2022, which means any new shapefiles must
arrive between now and, December 3—7, 2021, If that.deadline-were moved to January 21, 2022,
new shapefiles would need to arfive between now and December 10-14, 2021.

12. . Ifthe deadlines for distributing absentee ballots were extended beyond what.is:
required by UOCAVA, the State Board would also have to factor in additional administrative
steps that:must be prepared before in-person voting occurs. Currently, in-person early voting is
set to Begin on February 17, 2022 for the:2022 primary.

13.  Beforein-person voting occurs, the State Board must work with county boards to
load data onto physical media cards that are pl aced in voting tabulation machines, a process
called “burning media,” The media cards ensure that the.tabulaters. anticipaté the layout of
ballets and pl'operly‘attri'bute‘ votes based on the ballot markings. The county boards must also
conduct logic and-accuracy testing to enisure that tabulation machines accurately féad ballots and
to cotrect any errors in coding: ‘Staff estithates that burning media, preparing ballot marking
devices and tabulators, and logic and accuracy testing would likely take the counties 14 days.
After that process, the State Board werks with the county boards tg conduct-a.moek election,
which takes one day, and generally affords two weeks thereafier to remedy any technieal

problems identified during the mock €lection. That tivo-week beriod could be rediiced, but the
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State Board generally believes th‘affth_e two-week périod fully insures against risks associated
‘witli téchnical problems that may be identified in the mock election.

14.  Accordingly, regardless of when the absentet ballot distribution dead)ing fails;
allowing 29-days after ballots have been preparéd to. prepare for in-person election voting is
preferable. Url’dbr the current deadlines for distributing absentee ballots, which. falls roughty a
month before early voting begins, these processes can be-accommodated. The time requirements
for these processes would only become relevant if the absentee distribution deadline is shortenéd
to less than what is currently required by statute.

15.  Ifthe Court were to order a seéparate primary for the challenged coritests, a
different set of administrative requiréménts would be friggered that could ultimately lead to
disruption of the general election in the fall,

16. First, it.is not tec]mi‘caliy possible to perform geocoding while in-petson voting is
occurring, and it is diffieult to perforth geocoding during the canvass period after the election.
This is becaiise making chariges-in SEIMS related to géocdding inhibits the actual veting
process. County canvass takes place 10 days following an election. Generally, at thatpoint,
geocoding.may begin, assuming no recount has been ordered. Accordingly, we recommend that
geocoding for any delayed primary not begin any carlier than March 19, 2022. Relying on the
aforementioned estimiates; it would take between 38 and 42 days'to geocode and prepare ballots
for a separate primary, Candidate filing could occur before or. simultaneous with geocoding.

17.  However, if this Court chose to delay only fhe contests challenged by this action
and-allowed the other races to proceed on March 8, 2022 (judicial, prosecutorial, county, and
municipal races), in order to accommodate. a'second primary.or second municipal election for

those races (see paragraph three above) on April 26 or May 17, the geocodirig time period would
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be interrupted as there will be a sécond blackout period for geocoding from April 7 to-May 6 (if
the eléction is April 26), or April 28-to May 27 (if the election is May 17). This represents an
interruption in geocoding of 30 days, resulting in the work of geocoding and ballot preparation
‘ot being completed uitil approximately’May 26-30, 2022, at the earliest. At that point,
absentee ballots could be cii‘stributed pursuant to. N.€.G.S: § 163-227.10(a).

18.  ‘Second, state law regarding the deadline for distributing. absentee ballots would
again require 50 days’ time prior to the primary election day,unless the State Board reduced that
time to 45 days or there is “an appeal before the State Board or the courts not concluded, in
‘which case the board shall provide the-ballots as quickly as possible upon tlie conclusion of such
ah appeal.” N.C.G.S. § 163-227.10(a). The federal UOCAVA deadline would not applyif the
primary did not involve federal offices. Therefore, accounting for absentee ballot distribution
deadlines, the earliest that a separate primary could occur is 45 days later, which would tesult in
a primary ¢lection day of Tiiesday; July 12, 2022,

19.  Third, oné-stop eatly véting would hiave to begih 20 days befote the primary
election day under N.C.G:S. § 163-227.2(b). Accordingly, all of the administrative processes
that must occur before in-person voting beging (geocoding, ballot preparation, burning niedia,
preparing touch-screen ballots, logic and accuracy testing, mock election, and technical fix
period, among.other things), which are estimated to take between 67 and 71 days total, would
nieed to Gecur between March 19, 2022,-and 20 ddys before the date of the separate primary, with
.an additiorial 30 day delay cavised by the blackout period around the second primary as described
it paragraph 17 above. Therefore, even putting aside absentee ballot distribution deadlines and
then accounting for in-person voting- timelines, the carliest that scparateprimary could occur is;

again, Tuesday, July 12,2022,
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20, Suclia late date for a prithary would make-any second primary; if triggered and
requested undér NLC.G:S.'§ 163-111, infeasible. A second primary under this-scenario would
occur on either August 30, 2022 or September 20, 2022 (i,e., 7-or 10 weeks after the initial
primary, depending on whether there was 4 federal contest itivolved). This wouild interfere with
the Augusi 19 to August 23 deadline to begin preparing ballots for the general election,
Absentee ballots must be mailed out for the general election on September 9, 2022 pursuant to
NIC.G.S. § 163-227.10¢a), and staff require 17-21 days to prepare those ballots ahead of that date
as described in paragraph. 7 above.

21.  Fourth, there are additional administrative challenges that counties would face if a
separate primary wete held, Among these challénges would be recruiting poll workers dnd
securinig voting locations, along with the associated.costs. 'Increasingly, county elections
officials.have found.it necessary to spend more time recruiting early voting and-election day poll
workers, especially because of statutorily mandated early voting hours and technologieal
advances. in many counties that require-elections workeisto'be familiar with compuiters.
Additionally, a large pottion of precirict voting locations in the state are housed in places of
worship or in schools, with still others located:in privately owned facilities. Identifying-and
securing appropriate preeinct voting locations and one-stop eafly voting sites requires advance
work by-county board staff and coordination with the State Board.

22.  Insum, enjoining and deldayingonly tlie challenged primary- coritests would résult
in‘s‘igﬁi’ﬁca‘ntly greater administrative burden on the boards of elections, could result in
significant voter confusion, and could potentidlly lead to an administratively infeasible timeline
in late summet. In contrast, if all currently scheduled contests set for March 8, 2022 were moved

to & later date, this would still raise significant administrative burdens, but it:'would be possible to
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jmpleinent as geocoding of any new shipefilés can begin immediately upon réceipt by the State
Bodrd, without blackout iliterruptions, and voters would not need to keep track of multiple
primary dates for the:2022 elections.

93, Under those circumstances, and backiracking from the ¢arliest relevant deadline
for the general election—the ballot preparation deadline of August 19 to Angiist 23 —the second
priniary can gcour no later than Tuedday, July 26,2022 ind the first primary can gceur no later
than Tuesday, May 17, 2022,” which in turn requires that-the Sfate Board be provided with any

new shapefiles nio later than February 14 to 18, 2022.°

3 Absentee ballots must be.mailed out for the general election on September 9, 2022 pursuant to
N.C.G.S. § 163-227.10(a), and staff require 17-21 days fo ptepare those ballots ahead of that daté
as described in paragraph 7 above.

421 days are required by the State Board to coimplete statewide canvass-and certify the election
results, which must be completed prior to preparing ballots. This results in a date range of
Friday, July 29 to Suriday, August 2, with Tuesday, July 26 being the nearest feasible day to hold
‘the election,

5 The allowance of L0 weeks is required between the first and seconid primaries, pursyant to
N.C.GS. § 163-111(6).

638 to 42 days to.geocode and prepare ballots plus the 50 days before the election wheii absentee
ballots must be mailed.
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This coricludes iy affidavit.

This the 28" dday of November, 2021.

Karef Brinson Bell, .Exacuﬁvé ‘Director
N.C. State Board.of Elections.

Sworn to-and subscribed before me this ﬁ%ay of November, 2021,
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