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INTRODUCTION

This exceptionally important and time-sensitive appeal presents a
paradigmatic occasion for expedited initial hearing en banc under
Federal Rule of Appellate Procedure 40(g).

In 2023, North Carolina’s legislature redistricted the state Senate
map to “crack[] the state’s Black Belt right down the middle.” Pierce v.
North Carolina State Board of Elections, 97 F.4th 194, 229 (4th Cir. 2024)
(Gregory, J., dissenting). It cracked the Black population across Senate
Districts 1 and 2, leaving each with roughly 30% Black voting-age
population. Under a “faithful application” of the Gingles framework, that
plainly violates § 2. Allen v. Milligan, 599 U.S. 1, 42 (2023). Compact,
majority-Black districts can easily be drawn under Gingles One—indeed,
one can be formed without splitting a single county. The court found
Gingles Two satisfied. As to Gingles Three, voting is starkly racially
polarized, and defendants’ own expert admitted that “White voters vote
sufficiently as a bloc to enable them usually to defeat the minority’s
preferred candidate” in both districts. D.E.119 at 81-82. In 2024, Black-

preferred Senate candidates lost by over 14 points in both districts.



Yet the district court denied relief. Under its novel “district-
effectiveness analysis” rule, racially polarized voting is not “legally
significant” if a hypothesized sub-50%-BVAP district might elect a Black-
preferred candidate. That radical rule—which means that any white
crossover voting negates Gingles Three—would gut Section 2. It conflicts
with Milligan, Cooper v. Harris, 581 U.S. 285 (2017), and decades of
precedent recognizing that the Gingles inquiry turns on whether white
bloc voting usually defeats Black-preferred candidates in the challenged
districts—not whether some hypothetical crossover district might
perform.

The decision below compounds that grievous error with many
others, including treating the drawing of a majority-Black demonstration
district as disqualifying under Gingles One. And it misreads nearly every
Senate Factor. The court repeatedly invoked this Court’s prior panel
opinion affirming the denial of a preliminary injunction to justify its
holdings, ensuring that panel review now would be mired in disputes over
its supposed precedential force.

Time i1s short. Candidate filing for the 2026 primaries begins

December 1, 2025. Only immediate en banc review can ensure uniformity



with Supreme Court precedent and prevent an obvious, highly
consequential Section 2 violation from persisting through another

election cycle.

RELEVANT BACKGROUND
A. Plaintiffs’ VRA Section 2 Claim

Plaintiffs—Black voters from Halifax and Martin Counties—filed
suit in November 2023, less than a month after the plan’s enactment,
alleging that the plan dilutes Black voting strength in violation of VRA
§ 2. They seek replacement of SD1 and SD2 with two new districts, one
giving Black voters a fair opportunity to elect their preferred candidates.
The proposed remedy can be implemented entirely within the footprint
of the existing districts.

B. The Preliminary Injunction Denial and Prior Appeal

Plaintiffs moved for a preliminary injunction and sought expedited
proceedings, but the district court denied expedition and later denied the
preliminary injunction, holding that Plaintiffs had not shown “legally
significant” racially polarized voting under Gingles Three. D.E.23, D.E.61
at 45.

A divided panel of this Court affirmed. Pierce, 97 F.4th 194. The

majority acknowledged that a central premise of the district court’s



ruling—requiring a “district effectiveness analysis” to prove a §2

b

violation—was “inaccurate,” but nonetheless deemed such analysis
“probative.” Id. at 218.

Judge Gregory dissented, explaining that the majority’s “district
effectiveness” gloss imposed “an insurmountable roadblock” for §2
plaintiffs and that the record already showed what Gingles Three
requires: white bloc voting that usually defeats Black-preferred
candidates in the challenged districts. Id. at 237. He also faulted the
district court for disregarding North Carolina’s continuing history of
racial discrimination and warned that the majority’s approach would
effectively shield vote-dilution from review.

The Court denied rehearing en banc.

C. The Trial and Final Decision

The district court conducted a bench trial from February 3-7, 2025.
Plaintiffs presented lay testimony and four experts. Blakeman Esselstyn
offered illustrative majority-Black districts satisfying Gingles One, and
Dr. Jonathan Mattingly applied North Carolina’s county-clustering
algorithm. Dr. Loren Collingwood showed severe racially polarized voting

in SD1 and SD2, with white bloc voting almost always defeating Black-



preferred candidates. Dr. Traci Burch described North Carolina’s long
record of racial appeals in campaigns and persistent socioeconomic
disparities that hinder Black political participation.

Legislative Defendants called Dr. Sean Trende, who admitted that
his report contained material errors. Dr. John Alford conceded that
“White voters vote sufficiently as a bloc to enable them usually to defeat
the minority’s preferred candidate in Senate District 1 and Senate
District 2”—acknowledging that Gingles Three was satisfied. D.E.119 at
81-82. Dr. Donald Critchlow opined that North Carolina campaigns
rarely featured racial appeals based on a cherrypicked newspaper survey.
And Dr. Andrew Taylor testified that North Carolina’s racial disparities
1n socioeconomic factors were not unusual nationally.

On September 30, 2025, the district court denied Plaintiffs’ claim.
The court held that Plaintiffs had failed to satisfy Gingles One’s
requirement for a reasonably configured majority-Black district, even
though one demonstration district was majority-Black and composed
entirely of whole counties. The court found Gingles Two satisfied. Op.50-
51. On Gingles Three, the court concluded that racially polarized voting

was not “legally significant.” Op.69. And on the totality of circumstances,



the court discounted unrebutted evidence of ongoing racial
discrimination, socioeconomic disparities, and racial appeals in political
campaigns.

D. The Upcoming Election Schedule

North Carolina’s 2026 primaries are on March 3, 2026; candidate
filing runs from December 1-19, 2025.

ARGUMENT

1. The District Court’s Decision Piles Error On Error And
Warrants Immediate Correction For The 2026 Elections

The district court’s judgment rests on a cascade of fundamental
legal errors. The court dismissed Plaintiffs’ evidence of reasonably
configured majority-Black districts under Gingles One, disregarded
undisputed proof of legally significant racially polarized voting under
Gingles Three, and discounted the Senate Factors through novel legal
tests no court has endorsed. The court’s decision also rests on numerous
factual errors plaintiffs will detail in their merits brief, but the extreme
legal errors warrant en banc review.

A. The District Court Misconstrued Gingles One

Gingles One requires proof that “the minority group [is] sufficiently

large and geographically compact to constitute a majority in a reasonably



configured district.” Milligan, 599 U.S. at 18; see Thornburg v. Gingles,
478 U.S. 30, 50 (1986). Plaintiffs presented multiple illustrative districts
that are majority-Black, contiguous, compact, and respect traditional
redistricting principles. The district court nevertheless found Gingles
One unsatisfied—an error explained only by the court’s repeated
misstatements of law and refusal to credit unrebutted record evidence.

As the district court acknowledged, two of Plaintiffs’ illustrative
districts, Demonstration Districts A and C, exceed 50% BVAP under the
decennial census. Op.36 n.9. District A splits no counties or precincts and
District C splits only one county and no precincts. D.E.126 at 29, 193;
Op.44. Both districts better preserve the Black Belt community of
Iinterest and are more compact than enacted SD1 and SD2. D.E.126 at
18-19, 28-29.

Faced with this overwhelming showing, the court rewrote the legal
standard. The court insisted that Plaintiffs prove the Black “population”
of northeastern North Carolina is “sufficiently geographically compact”
in the abstract—declaring that Gingles “focuses on the compactness of
the minority population itself, not the shape of the proposed minority

district.” Op.40-41. But Gingles and Milligan judge minority voters’



compactness by asking whether they can “constitute a majority in a
reasonably configured district.” Milligan, 599 U.S. at 18 (emphasis
added); Gingles, 478 U.S. at 50-51. That Plaintiffs drew multiple
majority-Black districts that are more compact than enacted SD1 and
SD2 proves the minority community is geographically compact in the
only way Gingles cares about. Indeed, district compactness was the only
thing Milligan considered. 599 U.S. at 20.

The district court then discounted Demonstration District D—a
majority-Black CVAP district that split only one county and did not
require altering any district boundary other than SD1 and SD2—based
on an unprecedented legal conclusion that CVAP figures may not be used
in VRA cases unless they lower a district’s minority-population estimate.
Op.38-39. The court held that CVAP would be appropriate if there was a
“significant black noncitizen population” such that BVAP would
overestimate black voting power, Op.39, but was categorically
inappropriate where, as here, the presence of non-Black noncitizens
means that Blacks are a higher percentage of the citizen voting-age-
population, see Op.36; PX69 14 n.6. The court also perplexingly asserted

that it had “no way of knowing” whether CVAP results were produced by



“sampling error” because plaintiffs did not “report the margins of error.”
Op.39. Plaintiffs presented detailed, unrebutted margin of error
calculations, showing that any error was tiny and that District D’s
50.14% Black CVAP estimate was conservative, D.E.126 at 14-15, 34.
Defendants’ expert conceded that District D’s CVAP percentage
established that it was “more likely than not” a majority-Black district.
Id.

The court then asserted that Districts C and D (but not A) were
unreasonable because they contained “appendage[s],” Op.42-43—but the
so-called appendages were contained within a single county and tracked
city or precinct boundaries.

Because District A did not split a single county, the court looked
outside 1ts boundaries to declare it unreasonable, holding that applying
North Carolina’s county-grouping algorithm while freezing District A
would result in a 23-county grouping containing multiple districts.
Op.44-45. But applying state-law district configuration requirements
cannot possibly render a district unreasonably configured. And these
districts are no more visually “outlandish”—to use the court’s term—than

the enacted map:



Figure 9: Demonstration Map A districts that differ from enacted 2023 plan
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Enacted Senate Map:

The court also found that District A would “crack[]” an “adjacent
performing crossover district,” District 5. Op.46. This is demonstrably
wrong. District A does not contain either of District 5’s two counties and
it 1s easy to draw a map that contains both districts. D.E.126 at 20. The

district court held that plaintiffs should have applied a state-law

11



districting algorithm that changed District 5 and had no “legal

)

justification to ‘freeze™ District 5 when drawing a map around District A.
Op.47. But if (as the district court held) federal law requires preserving
District 5, that is the justification for freezing it. The court’s theory
seemed to be that District A is unreasonable because if you ignore federal
law and blindly follow a state-districting algorithm that alters a
federally-required neighboring district, the resulting map violates
federal law. Op.46-47. That Catch-22 of a holding is plainly incorrect.
Finally, the district court asserted that all plans failed Gingles One
because race “predominated” in their construction. Op.48-50. That
conclusion flagrantly contradicts record evidence the court simply
ignored, including proof that plaintiffs’ expert rejected configurations
with higher Black populations because they were less compact or did not
preserve political subdivisions. D.E.126 at 29-30. It is also wrong as a
matter of law. The court held that the fact that plaintiffs’ expert “made
decisions designed to draw majority-Black districts” established racial
predominance. Op.48. Milligan rejected exactly this holding. 599 U.S. at

32-33. And the court’s holding that a demonstrative district consisting

entirely of whole counties fails Gingles 1 because race “predominated”

12



over other considerations highlights the very serious concerns this Court
should have with the decision below.

B. The District Court Misconstrued Gingles Three

Gingles Three asks whether the white majority “votes sufficiently
as a bloc to enable it ... usually to defeat the minority’s preferred
candidate.” Gingles, 478 U.S. at 50-51; Milligan, 599 U.S. at 18.
Defendants’ own racially polarized voting expert conceded that “White
voters vote sufficiently as a bloc to enable them usually to defeat the
minority’s preferred candidate in Senate District 1 and Senate District
2.7 D.E.119 at 81-82. That should have ended the matter. But the district
court nevertheless invented an irrelevant “district-effectiveness”
analysis to find that Plaintiffs failed to satisfy Gingles Three.

Plaintiffs plainly satisfied Gingles Three. It was undisputed that
around 80% or more of white voters consistently voted against the Black-
preferred candidates in SD1 and SD2, a rate markedly higher than the
statewide opposition rate of about 71%. D.E.126 at 52-55; D.E.119 at 81.
It was also undisputed that white-preferred candidates beat Black-
preferred candidates in 88-91% of contests in SD1 and SD2 over the last

five cycles—and in the last three cycles, 100% of contests in SD1 and 98%
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in SD2. Id. at 58, 67. In 2024 alone, the white-preferred candidate won
all 16 contests in SD1 (average margin 13 points) and 15 of 16 in SD2
(average margin 13.1 points). Id. at 64-65. In the two endogenous 2024
Senate races, white-preferred candidates prevailed by 14.4 points (SD1)
and 14.3 points (SD2). Id.

This proof was unrebutted. Legislative Defendants’ RPV expert,
Professor Alford, agreed with Dr. Collingwood’s EI estimates, methods,
geographies, election set, and blocking analysis. D.E.119 at 72-77, 81-82.
And using the 23 statewide elections the General Assembly internally
analyzed from 2016 to 2022, the white-preferred candidate prevailed in
SD1 and SD2 every single time. JX6 at 27-72; D.E.119 at 23.

The district court did not address any of this evidence. Instead,
citing this Court’s preliminary injunction opinion, the court held that
racially polarized voting in SD1 and SD2 is not “legally significant”
because a remedial district in the region could perform with less than
50% BVAP. Op.53; see Op.51-72. It 1s impossible to overstate what a
striking conclusion that is and how dramatically such a rule would upend
the VRA. If the district court were right, Black voters who are currently

unable to elect their candidates of choice under an actual enacted plan

14



would nevertheless be unable to invoke § 2 because, in a hypothetical
district that does not exist, those same voters could elect their preferred
candidate with something less than a majority-Black district.

This 1s plain legal error that is contrary to 40 years of §2 law.
Gingles Three requires only that white bloc voting “usually” defeat Black-
preferred candidates in the enacted districts. 478 U.S. at 51. Nothing in
Gingles or its progeny imposes an additional burden to prove the precise
BVAP level at which a hypothetical remedial district might perform,
much less a requirement that the level exceed 50%. Indeed, that
requirement means that if any white voters cross over to support Black-
preferred candidates, § 2 does not apply.

The district court’s holding is irreconcilable with the Supreme
Court’s square holdings that crossover districts with BVAPs below 50%
may serve as lawful and effective § 2 remedies. Cooper, 581 U.S. at 306.
Indeed, the Supreme Court found liability in both Gingles and Milligan
without any “district-effectiveness” analysis. The district court’s holding
bears out the dissenting judge’s concern that this Court’s preliminary

injunction opinion could be read to greenlight the use of a “district
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effectiveness” requirement to impose “an insurmountable roadblock”
inconsistent with § 2. Pierce, 97 F.4th at 237 (Gregory, J., dissenting).

That legal error consumed virtually all of the district court’s
Gingles Three analysis, and correcting it is enough to reverse the court’s
Gingles Three conclusion. The court’s Gingles Three analysis was also
replete with factual misstatements and inconsistent treatment of the
witnesses, which plaintiffs will detail in their merits brief. But ultimately
it 1s irrelevant whether the average BVAP needed for Black-preferred
candidates to win in these counties is in the high 40s or the low 40s—the
principal question the court analyzed. The challenged districts’ BVAPs
are 29.49% and 30.01%, D.E.126 at 5; D.E.119 at 18-19—numbers that
remarkably never appear in the district court’s opinion. Indeed, the
district court’s discussion of how Black-preferred candidates perform in
cross-over districts studiously avoids any discussion of their decisive
defeats in 2024 in the actual districts here, Op.69-72—even though at the
preliminary injunction stage, the district court said such elections were
the most important. D.E.61 at 38.

There is no factual dispute that “white voters vote sufficiently as a

bloc to enable them usually to defeat the minority’s preferred candidate
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in Senate District 1 and Senate District 2.” D.E.126 at 52. Gingles Three
1s satisfied.

C. The District Court Misconstrued the Senate Factors

The district court’s Senate Factor analysis was riddled with legal
error. We highlight a few errors:

On Factor One, North Carolina’s history of voting-related
discrimination is unbroken and recent. During the prior redistricting
cycle alone, maps were struck down three times as unconstitutional racial
gerrymanders. Cooper, 581 U.S. 285; Covington v. North Carolina, 316
F.R.D. 117 (M.D.N.C. 2016); North Carolina v. Covington, 585 U.S. 969
(2018). North Carolina’s 2013 election law targeted Black voters “with
almost surgical precision.” N.C. State Conf. of NAACP v. McCrory, 831
F.3d 204, 214, 223 (4th Cir. 2016). As of 2024, the State was still enforcing
a felon-disenfranchisement law adopted for the purpose of racial
exclusion. N.C. A. Philip Randolph Inst. v. NCSBOE, 730 F. Supp. 3d
185, 189 (M.D.N.C. 2024), aff'd, 2025 WL 2627027 (4th Cir. Sept. 12,
2025). The court wrote the redistricting cases off as “very old cases” even
though they were from the last cycle, Op.75, and discounted Randolph

because the law was “enacted more than 150 years ago,” Op.76—even
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though it “continue[d] to disproportionately” prevent Black voters from
voting until last year. Randolph, 2025 WL 2627027, at *8.

On Factor Five, continuing effects of racial discrimination, the
record showed massive racial disparities across education, employment,
income, health, and criminal justice—disparities that both experts
agreed stem in part from racial discrimination and that depress Black
political participation. D.E.126 at 229-235; PX21 at 4-18.

The district court flatly ignored extensive causation evidence,
including that identical resumes randomly assigned to have Black-
associated names receive fewer callbacks, and that majority-Black rural
census tracts were 10 times more likely to be food deserts than majority-
White rural census tracts. PX21 at 4-18; PX117 at 7; D.E.120 at 19. The
court then invented a novel causation test no other court has applied,
faulting Plaintiffs for not conducting a randomized controlled trial to
account for the district court’s post-trial, extra-record, citationless
hypothesized explanations for racial disparities, such as the trope that
different “job interests” or “lifestyle choices” might explain racial

disparities. Op.80.
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On Factor Six, racial appeals in campaigns, Dr. Burch
documented pervasive explicit and implicit racial appeals spanning
decades, including the 2024 gubernatorial race and other recent
statewide, congressional, legislative, and local contests. Some candidates
openly invoked white supremacist rhetoric. D.E.126 at 128-38. The court
brushed all that aside in favor of a defense expert who claimed to
systematically measure racial appeals by searching North Carolina
newspapers for the words “racism,” “bigotry,” and “issues”— but not
racial, racist, racially, or bigoted. LDX61 at 5-12; D.E.120 at 90-91; see
Op.91, 94-95. Even under that absurd method, he still found racial
appeals in at least 15% of contests (3 of 20)—proof enough of their
persistence. D.E.120 at 97-98, 103-04, 107-08.

On factor after factor, Plaintiffs offered extensive—and often
unrebutted—evidence, which the district court ignored while leaning on
invented legal requirements and arguments Legislative Defendants
never pressed.

II. The Court Should Grant Initial En Banc Review

This case will determine whether North Carolina’s Black Belt

voters have a fair chance to elect candidates in the remaining three state
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Senate elections this decade. But the district court’s misinterpretations
of Section 2 have far broader implications. This appeal merits initial en
banc review in light of its importance, the serious time constraints, and
the district court’s purported reliance on this Court’s prior preliminary
1njunction opinion to justify its legal conclusions—in particular to justify
its holding that any white crossover voting forecloses a showing under
Gingles Three. That holding would effectively eliminate Section 2.

1.  Plaintiffs filed suit nearly two years ago and have sought
expedition at every stage. The court declined to expedite preliminary
injunction proceedings, instead extending them. D.E.23, D.E.28. The
court denied plaintiffs’ request for an earlier trial. D.E.70-2, D.E.81.
Candidate filing for 2026 begins December 1, 2025, and primaries are
scheduled for March.

2.  Legislative Defendants will surely contend that this appeal
cannot be cleanly resolved by a new three-judge panel. The district court
repeatedly invoked the preliminary injunction panel opinion as support
for its incorrect holdings, including its holding that if a so-called “district
effectiveness analysis” shows that there is any crossover voting and a

Black-preferred candidate could be elected without a majority-Black
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district, then Gingles Three is not satisfied. See Op.52-53. Citing the
panel opinion, the court held that the purported existence of “notable
crossover voting ... demonstrates that legally significant racially
polarized voting does not exist,” Op.53—even though it was undisputed
that any crossover voting was insufficient for Black-preferred candidates
to win in the challenged Senate Districts. D.E.119 at 81-82.

The court also cited the panel opinion throughout its Senate Factors
analysis, including to declare that evidence of discrimination from the
2010 or earlier cycles was too old. Op.76-77; see Pierce, 97 F.4th at 241
(Gregory, J., dissenting) (“courts regularly look to history to evaluate this
factor”). And the court cited the panel’s discussion of disentangling race
from partisanship, Op.122—reasoning Judge Gregory warned could
“threaten|[] the viability of any Section 2 claim.” 97 F.4th at 244.

While plaintiffs believe that their Section 2 claim would succeed
under existing Circuit precedent, Legislative Defendants will contend
that the prior panel opinion forecloses or at least heavily constrains
reconsideration of the district court’s holdings. The preliminary-
injunction decision was an interlocutory ruling, made on a truncated

record and heavily reliant on a standard of review that does not apply
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here. But that opinion will complicate a new panel’s consideration of this
case, for example by forcing the parties to spend significant time
interpreting the prior panel’s statement that a district-effectiveness
analysis could be “probative.” Op.53.

3. Only initial hearing en banc ensures that the full Court
addresses this case on a clean slate, without a flawed interlocutory
decision. If time were not an issue, plaintiffs would not seek initial en
banc review. But given the position Legislative Defendants have
previously taken on Purcell, there is limited time for this Court’s review,
for remedial proceedings to occur, and for the State to implement new
districts. Holding a panel and en banc hearing is unrealistic on this
timeline. If a panel concludes that precedent compels it to bless the
district court’s egregiously wrong “district-effectiveness” holding,
Plaintiffs will be denied an opportunity for en banc review before the
2026 elections. Indeed, depending how long a panel takes, Legislative
Defendants may well argue that it is too late for 2028.

The challenged plan cracks apart more than 100,000 Black voters
in northeastern Black Belt counties with some of the highest Black

populations in the State. These are the very communities that gave rise
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to Gingles, and whether § 2 still protects them is of profound local and
national significance. En banc review now is the only way to ensure that

Black voters are not denied relief by the calendar.

III. En Banc Proceedings Should Be Expedited To Allow Relief
For 2026

If en banc review is granted, Plaintiffs respectfully propose the
following expedited schedule:
« Opening Brief: October 21, 2025
« Response Brief(s): November 7, 2025
« Reply: November 12, 2025
« Oral Argument: Week of November 17, 2025

This schedule would facilitate a decision before candidate filing
opens on December 1.

Alternatively, the Court could order a brief extension of the
candidate-filing period for SD1 and SD2 to allow time for remedial
proceedings. North Carolina’s primaries are not until March 3, 2026—
three months after the filing deadline—leaving ample flexibility to adjust
the calendar, as the State has done in other recent redistricting cycles.

Finally, plaintiffs request that the Court expedite this petition and

order an expedited response.
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CONCLUSION

The Court should grant initial hearing en banc.

Dated: October 6, 2025 Respectfully submitted,

s/ Elisabeth S. Theodore
Caroline P. Mackie Elisabeth S. Theodore
N.C. Bar No. 41512 R. Stanton Jones
Edwin M. Speas, Jr. Orion de Nevers
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Post Office Box 1801 601 Massachusetts Ave., NW
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ADDENDUM



IN THE UNITED STATES DISTRI(

"COURT

FOR THE EASTERN DISTRICT OF NOK 1H CAROLINA

EASTERN DIVISION
No. 4:23-CV-193-D

RODNEY D. PIERCE and )
MOSES MATTHEWS, )
)

Plaintiffs, )

)

v. )

)

THE NORTH CAROLINA STATE )
BOARD OF ELECTIONS, et al., )
)

Defendants. )

This case involves two plaintiffs who contend that the
violated Section 2 of the Voting Rights Act (“VRA”) of 196
not engaging in race-based districting and not creating a major
North Carolina. See Am. Compl. [D.E. 13] 1Y 4, 5, 84-98.
filed suit [D.E. 1]. On November 22, 2023, plaintiffs movex
mandatory preliminary injunction [D.E. 16].

On January 26, 2024, this court denied plaintiffs’

injunction. See Pierce v. N.C. State Bd. of Elections, 713 F.

March 28, 2024, the United States Court of Appeals for the Fo
N Sate Bd. -“7]- -~ 97 F.4th 194 (4th Cir. 2024).
“Racial classifications with respect to voting carry part
U.S. 630, 657 (1993) (“Shaw I"”). “Racial gerrymandering,
balkanize us into competing racial factions . ...” Id. “[I]t th

goal of a political system in which race no longer matters—a g¢

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

ORDER

lorth Carolina General Assembly
odified at 52 U.S.C. § 10301, by
-black Senate district in northeast
n November 20, 2023, plaintiffs

or the extraordinary remedy of a

quested mandatory preliminary

op. 3d 195 (E.D.N.C. 2024). On

h Circuit affirmed. See Pierce v.

lar dangers.” Shaw v. Reno, 509

ven for remedial purposes, may
tens to carry us further from the

that the Fourteenth and Fifteenth
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Amendments embody, and to which the Nation continues
districting by our state legislatures demands close judicial scr
The Supreme Court repeatedly has described “sort[i
“odious.” Wis. Legislature v. Wis. Elections Comm’n, 595
Chaw I, 509 U.S. at 643. When the government sorts voters
offensive and demeaning assumption that [voters] of a particu
alike.”” Miller v. Johnson, 515 U.S. 900, 911-12 (1985) (quot
based assignments embody stereotypes that treat individuals a:
their thoughts and efforts—their very worth as citizens—ac
Government by history and the Constitution.” Id. at 912 (q
Supreme Court has assumed that complying with Section
compelling state interest that permits the “race-based sortin;
narrowly tailored to comply with the” Voting Rights Act. Wi
This case does not involve the General Assembly eng:
odious practice of sorting voters based on race. Indeed, the
General Assembly drew the maps and created all the district:
(“S.B. 758”) in October 2023 for use in the 2024 elections, -
racial data in the computer. The General Assembly did not

2023, in part, because federal litigation from 2011 to 2016 der

aspire.” Id. Thus, “race-based
ny.” Id.

| voters on the basis of race” as
S. 398, 401 (2022) (per curiam);
the basis of race, it engages in the
race, because of their race, ‘think
Shaw I, 509 U.S. at 647). “Race-
e product of their race, evaluating
ding to a criterion barred to the
ation omitted). Nonetheless, the
of the Voting Rights Act is a
f voters” where such sorting “is
_egislature, 595 U.S. at 401.!

1g in race-based districting or the
sord demonstrates that when the
| North Carolina Senate Bill 758
General Assembly did not have
re racial data in the computer in

istrated that there was not legally

I On August 1, 2025, the United States Supreme Cc rt ordered briefing on whether a
district drawn under Section 2 “violates the Fourteenth or Fifteenth Amendments to the U.S.
Constitution.” Louisiana v. Callais, No. 24-109, 2025 WL 2177226 (U.S. Aug. 1, 2025) (mem.).
The Supreme Court’s decision in Callais may moot this case. The court has considered staying
this case in light of Callais but has determined that the inte1 ;ts of justice favor resolving the

parties’ dispute.
2
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significant racially polarized voting in North Carolina, includi
Carolina at issue in this case. See Covington v. North Caroli
65, 167-74 (M.D.N.C. 2016) (three-judge court), aff’'d, 581 U
159 F. Supp. 3d 600, 624-25 (M.D.N.C. 2016) (three-judge
Harris, 581 U.S. 285 (2017). Moreover, on November 5, 202¢
Senate and House districts created in these maps without r:
African-American Senators (i.e., 20% of the Senate) and
Representatives (i.e., 23.3% of the House). Thus, African-An
hold 21.7% of the legislative seats. These numbers appro:
African-American voting age population of 21.37% and its A{

On February 7, 2025, the court concluded a five-day t
the entire record and assessed the credibility of the witnesses.
fact and conclusions of law. See Fed. R. Civ. P. 52(a)(1). To
be designated as a conclusion of law, it should be considered
any conclusion of law should be designated a finding of fact,
fact.

As explained below, plaintiffs Rodney D. Pierce
(“Matthews”) (collectively “plaintiffs”) lack standing to challe
District 2, plaintiffs failed to prove that the North Carolina S
members in their official capacities (collectively “the board d
official capacity as President Pro Tempore of the North Carc

Hall in his official capacity as Speaker of the North Carolina
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in the counties in northeast North
,316 F.R.D. 117, 124, 128, 142-
1015 (2017); Harris v. McCrory,
ourt), aff’"d sub nom., Cooper v.
Vorth Carolina voters voted in the
al data and elected 10 out of 50
} out of 120 African-American
ican legislators in North Carolina
1ate or exceed North Carolina’s
an-American population of 22%.
ich trial. The court has reviewed
“he court enters these findings of
extent any finding of fact should
>onclusion of law. To the extent

thould be considered a finding of

Pierce”) and Moses Matthews
e Senate District 1. As for Senate
e Board of Elections and its five
'ndants”), Philip E. Berger in his
ia Senate (“Berger”), and Destin

ouse of Representatives (“Hall”)
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(collectively “the legislative defenc'- ~*s”) violated Section 2 o
judgment for defendants and against plaintiffs.

In entering judgment, the court finds that plaintiffs h:
claim. Thus, the General Assembly need not use the odious
race or the “politics of second best” to create a majority-blacl
Carolina. See Johnson v. De Grandy, 512 U.S. 997, 1020 (199«
in De Grandy 31 years ago, “for all the virtues of majority-mii
they rely on a quintessentially race-conscious calculus aptly
best.” Id. (quotation omitted). “If the lesson of [Thomburg v.
that society’s racial and ethnic cleavages sometimes necessi
ensure equal political and electoral opportunity, that should
communities in which minority citizens are able to form coali
and ethnic groups, having no need to be a majority within
candidates of their choice.” Id.

The record in this case demonstrates that the commun
issue in this case are such communities. Likewise, communi
such communities. Thus, the court enters judgment for defen
to direct the General Assembly to engage in the odious practic

to create a majority-black Senate district in northeast North Ca

2 On January 9, 2025, Hall replaced Timothy K. Mo«
North Carolina House of Representatives. See [D.E. 95]. Unc
25(d), Hall replaces Moore as a named defendant. See id.
4
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he VRA.2 Thus, the court enters

2 failed to prove their Section 2
ictice of sorting voters based on
'enate district in northeast North

As the Supreme Court observed
rity districts as remedial devices,
scribed as the politics of second
Jingles, [478 U.S. 30 (1986),] is
es majority-minority districts to
t obscure the fact that there are
ms with voters from other racial

single district in order to elect

3s in northeast North Carolina at
s throughout North Carolina are
ats and declines to use Section 2

of sorting voters by race in order

lina.

: as Speaker of the House of the
'Federal Rule of Civil Procedure
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L
On November 20, 2023, Pierce and Mattl vs fil
defendants and the legislative defendants alleging that S.B
Senate districts for North Carolina, violates Section 2 [D.E.
Senate Districts 1 and 2 in S.B. 758. See *"

Senate District 1 includes the following counties: Ber
Hertford, Northampton, Pasquotank, Perquimans, and Tyrell.
the following counties: Carteret, Chowan, Halifax, Hyc
Washington. -~ id.

On November 22, 2023, plaintiffs filed an amended cc
S.B. 758 [D.E. 16], filed a memorandum in support [D.E. 17],
17-2, 17-3]. On December 22, 2023, the legislative defe
plaintiffs’ motion for a preliminary injunction [D.E. 39] and fi
39].

On December 29, 2023, the court set a hearing on p.
January 10, 2024 [D.E. 43]. The same day, plaintiffs filed an i
court’s scheduling order functioned as a constructive denial
injunction [D.E. 44]. On January 9, 2024, the Fourth Circui
appeal for lack of jurisdiction [D.E. 50].

On January 10, 2024, the court held a hearing on p
injunction [D.E. 53, 67]. At that hearing, the court noted
Matthew Barreto (‘“Barreto”), opined that a black-preferred

District 2 had it been enacted for the 2022 election. See [D..
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a compl:  against the board
158, which establishes new state

- Plaintiffs specifically challenge

, Camden, Currituck, Dare, Gates,
see id. Senate District 2 includes

Martin, Pamlico, Warren, and

plaint [D.E. 13], moved to enjoin
id filed expert reports [D.E. 17-1,
ants responded in opposition to

| exhibits and expert reports [D.E.

ntiffs’ preliminary injunction for
srlocutory appeal arguing that the
f their motion for a preliminary

ismissed plaintiffs’ interlocutory

ntiffs’ motion for a preliminary
it one of plaintiffs’ ex]; ts, Dr.
ndidate would have won Senate

67] 34-35. Plaintiffs stated that

Page 5 of 126



Barreto had made a typo and asked the court to permit Barre
at 74. The court allowed Barreto to supplement his report. S
filed a supplemental declaration stating that his own methodc
methodology showing that a black-preferred candidate woul
been enacted for the 2022 election [D.E. 55-1]. On January
responded to Barreto’s supplemental declaration [D.E. 60].
On January 26, 2024, the court issued a written or

conclusions of law. See Pierce v. N.C. State Bd. of Elections,

aff’d, 97 F.4th 194 (4th Cir. 2024). The court found that

undercuts all of Dr. Barreto's conclusions by demonstrating tl
estimated outcomes.” Id. at 229. The court found that “the
communities at issue do not vote as a bloc against black-preft
bloc usually to defeat the black-preferred candidates.” Id. at 2
and white voting-age populations in the counties at issue in 1
find common political ground.” Id. (quotation omitted). The «
explains polarized voting in North Carolina than race.” Id. at

black voting-age population in the counties at issue in this c:
within a single district in order to elect candidates of their ch
these findings, the court found that plaintiffs were not likely t
plaintiffs’ request for a preliminary injunction. ©-~ 4 at
appealed [D.E. 62]. On March 28, 2024, the Fourth Circuit aff

of Elections, 97 F.4th 194 (4th Cir. 2024). On June 18, 2024, 1

petition for rehearing en banc [D.E. 77].
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to supplement his report. £~-~id.
id. On January 12, 2024, Barreto
gy was flawed and applied a new
have lost Senate District 2 had it

, 2024, the legislative defendants

- and made findings of fact and
} F. Supp. 3d 195,232 (E.D.N.C.),
)r. Barreto’s belated explanation
 fuller data sets could change his
hite voting-age population in the
ed candidates to enable the white
. The court found that “the black
s case do pull, haul, and trade to
art found that “partisanship better
8. The court also found that “the
»” have no need to be a majority
ve. Id. at 232-33. After making
succeed on the merits and denied
0-41. The same day, plaintiffs
ned. See Pierce v. N.C. State Bd.

s Fourth Circuit denied plaintiffs’
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On June 26, 2024, the court ordered the parties to sul
later than July 1, 2024 [D.E. 79]. On July 1, 2024, the parties |
[D.E. 80]. On July 2, 2024, the court issued its scheduling or¢
and reports due on July 16, 2024, defendants’ expert disclos
2024, plaintiffs’ rebuttal expert reports due on August 30, 20.
[D.E. 81].

On October 18, 2024, the legislative defendants move:
from trial [D.E. 86] and filed a memorandum in support [D.E.
responded in opposition [D.E. 88]. On November 4, 2024, the
89]. On December 18, 2024, the court granted the legislative
91].

On February 3, 2025, the court convened for a fi
Plaintiffs called State Senator Dan Blue (“Senator Blue”), St:
(“Representative Reives”), former United States Congressm
(“Congressman Butterfield”), plaintiff Moses Matthew
Representative Rodney Pierce (“Representative Pierce”), Dr.
Mr. Blakeman Esselstyn (“Esselstyn”), Dr. Loren Collingwo
Burch (“Burch”). The legislative defendants called State Sena
Dr. Sean Trende (“Trende”), Dr. John Alford (“Alford”), Dr. D

Dr. Andrew Taylor (“Taylor”). Both parties filed numerous €

Case 4:23-cv-00193-D-RN  Document 131
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it proposed scheduling orders r

:d two proposed scheduling orders
with plaintiffs’ expert disclosures
es and reports due on August 16,

-and trial set for February 3, 2025

o exclude certain expert materials
]. On October 28, 2024, plaintiffs
gislative defendants replied [D.E.

fendants’ motion to exclude [D.E.

-day bench trial [D.E. 115-20].
: Representative Robert Reives Il
. George Kenneth Butterfield Jr.

(“Matthews™), plaintiff State
ynathan Mattingly (“Mattingly”),
| (“Collingwood”), and Dr. Traci
r Ralph Hise Jr. (“Senator Hise”),
iald Critchlow (“Critchlow’), and

ibits. See [D.E. 121] 1-10.
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At trial, plaintiffs moved to exclude Trende’s testimo: ' and report under Federal Rule of
Evidence 702. See [D.E. 119] 204-07.3 On February 7, 2025 he court concluded the bench trial
but held the record open for the parties to submit supplementa xpert reports concerning the 2024
election results [D.E. 111]. On March 10, 2025, the parties fil  supplemental expert reports from
Alford and Collingwood [D.E. 122]. On March 13, 2025, he legislative defendants filed a
correction to one of their expert reports [0 ™ 123].

On March 14, 2025, the legislative defendants filed tL...r proposed findings of fact [D.E.
124] and conclusions of law [D.E. 125]. The same day, plain fs filed their proposed findings of
fact and conclusions of law [D.E. 126].

On March 24, 2025, plaintiffs objected to the admiss n of certain portions of Alford’s
supplemental report and correction and filed a memorandum support [D.E. 127]. On April 7,
2025, the legislative defendants responded in opposition [D.E. 28]. On April 14, 2025, plaintiffs
replied [D.E. 129].

II.

This case is the latest episode in over 40 years of redis' :ting litigation in North Carolina.
The history provides context to the General Assembly’s 2023  actment of Senate Districts 1 and
2, including the General Assembly’s decision not to include 1 € in the computer when drawing
any Senate or House districts.

In 1982, the modern era of Section 2 litigation bega with a challenge brought in the

Eastern District of North Carolina to the General Assembly’s tate legislative redistricting plan.

3 Plaintiffs argue that Trende’s testimony and report : : unreliable. See [D.E. 126] 42—
53. The legislative defendants disagree. See [D.E. 119] 20 07. The court does not rely on
Trende’s testimony or repjort in making any findings or con« sions. Thus, the court denies as
moot plaintiffs’ motion to strike Trende’s testimony and repo:
8
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That litigation ultimately resulted in Thomburg v. Gingles, 47
of various majority-black legislative districts under Section 2

In the 1990 redistricting cycle, “North Carolir
congressional districts” in response to a demand from the Uni
97 F.4th at 204 n.2. One of those districts was the infamou
Charlotte to Durham and gobbling up pockets of African-Am
between Charlotte and Durham. In Shaw L, the Court recogi
under the Fourteenth Amendment’s Equal Protection Claus
majority-minority districts. See 509 U.S. at 649. In Shaw v.
II”), the Supreme Court held that the I-85 district was not ne
asserted interest in complying with Section 2 and violated the
918. North Carolina redrew the plan. After a challenge allegi
in the districting process, the Supreme Court upheld North
Easley v. Cromartie, 532 U.S. 234, 258 (2001).

In 2003, the General Assembly adopted a redistrictir
between two state House districts. See Pender Cnty. v. B:
4077037 (N.C. Super. Ct. Jan. 9, 2006).* Pender County sued
violated the North Carolina Constitution’s Whole County Prov
being divided “in the formation of a representative district.”
id. § 3(3). The State defended the map as an effort to comply w

district—i.e., a district in which the minority population is n(

4 For completeness, the court incorporates the n

redistricting litigation as the Fourth Circuit described it. See]
9
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30, 34 (1986), and the creation

rated two majority-minority
ites Attorney General. Pierce,
district snaking up I-85 from
| voters in various urban areas
1 racial gerrymandering claim
serning North Carolina’s two
, 517 U.S. 899 (1996) (“Shaw
y tailored to North Carolina’s
| Protection Clause. See id. at
: impermissibly predominated

lina’s redistricting plan. See

1 that divided Pender County
No. 4-CVS-6966, 2006 WL
ing the 2003 redistricting plan
which prohibits counties from
Const. art. II, § 5(3); see also
ction 2 by creating a crossover

ajority but is large enough to

\ history of North Carolina
97 F.4th at 204-06.
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elect the candidate of its choice with help from voters who a
cross over to support the minority's preferred candidate. Se
491, 494-95, 649 S.E.2d 364, 367 (2007) (“Past election resu
that a legislative voting district with . . . an African-Americ
38.37 percent, create[d] an opportunity to elect African-Am
Assembly fashioned House District 18 with . . . an African-
39.36 percent” to create an “effective black voting district.” (i

The Supreme Court rejected the State’s VRA defense,
impose on those who draw election districts a duty to give m
the best potential, to elect a candidate by attracting crossover
U.S. 1, 15 (2009) (plurality opinion). Instead, the Court hel
requires “the minority population in the potential election dist
Id. at 20. Because Section 2 did not require crossover dist
violation of state law. Id. at 14; see also id. at 21 (“If [Se
crossover districts throughout the Nation, it would unnecessa
redistricting, raising serious constitutional questions.” (interne

In the 2011 redistricting cycle, in order to comply wit
created 23 majority-black state House districts and nine major
Covington v. North Carolina, 316 F.R.D. 117, 134 M.D.N.C.
U.S. 1015 (2017) (mem.). A group of voters challenged 28 o:
northeast counties relevant in this latest dispute. Id. at 128, 14:
the districts as an effort to comply with Section 2. A three-jud;

under the third Gingles precondition. Id. at 124. The court

10

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

embers of the majority and who
nder Cnty. v. Bart'=+# 361 N.C.
1 North Carolina demonstrate{d]
oting age population of at least
in candidates,” so “the General
erican voting age population of
nal quotation marks omitted)).
laining that “Section 2 does not
ity voters the most potential, or
ars.” Bartlett v. Strickland, 556
it the first Ging'~~ precondition
[to be] greater than 50 percent.”
, Section 2 could not justify a
] 2 were interpreted to require
infuse race into virtually every
otation marks omitted)).

action 2, the General Assembly
slack state Senate districts. See
) (three-judge court), aff’d, 581
se districts, which included the
'1-52, 159. The State defended
burt rejected the State’s defense

ned that the General Assembly
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did not have “a strong basis in evidence” forth™ * * :thatracis
at such a level as “would enable the majority usually to defe:
choice” in those districts. Id. at 167. As the three-judge co
racially polarized voting was not enough to justify the distri
Moreover, evidence demonstrated that minority-preferred ca
winning” in the challenged areas without majority-black distr
Another lawsuit challenged two majority-minority
redistricting plan, one of which (“CD 1”) included multiple n
Harris v. McCrory, 159 F. Supp. 3d 600, 604 (M.D.N.C. 2016
Cooper v. Harris, 581 U.S. 285, 323-25 (2017). A three-judg
no evidence that the white majority votes sufficiently as a bl
the minority’s preferred candidate” in CD 1. Harris, 159 F.
marks omitted). In fact, the evidence “vividly demonstrate[d
by white voters” occurred in CD1. Id. at 625; see id. at 606
enjoyed tremendous success in electing their preferred candid
CD 12 regardless of whether those districts contained a majo
The Supreme Court agreed. See Cooper, 581 U.S. at 299. Elex
that a [Section] 2 plaintiff could demonstrate the third Gingles
Rather, the evidence showed that “the district’s white populati
to thwart black voters’ preference.” Id. at 303 (internal quot
Thus, the General Assembly had “no reason to think that the V.

black district to avoid Section 2 liability. Id.; see id. at 304 (

11
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locvo’” junder ~° Jlesoper 1
the ° )rity group’s candidate of
explained, the mere existence of
under Section 2. Id. at 167-68.
idates “were already consistently
s. Id. at17. '3; see id. at 126.

igressional districts in the 2011
theast counties at issue here. See
hree-judge court), aff’d sub nom.,
sourt concluded that “there [was]
to enable it . . . usually to defeat
pp- 3d at 624 (internal quotation
that “significant crossover voting
For decades, African-Americans
s in former versions of CD 1 and
y black voting age population.”).
ral history “provided no evidence
rerequisite” for CD 1. Id. at 302.
did not vote sufficiently as a bloc
on marks and brackets omitted).
\ required it” to create a majority-

lorth Carolina too far downplays
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the significance of a longtime pattern of white crossove;
core of the redrawn District 1.”).

For the 2017 remedial redistricting after Covingtor
forbidding consideration of race. See North Carolina v. C
curiam). Yet the “dizzying succession of litigation” o
continued—now on a partisan gerrymandering theory.
CVS-14001, 2019 WL 4569584, at *1 (N.C. Super. Ct. S
partisan gerrymandering theory justiciable under the Nort
General Assembly to revise its state House and Senate
“As part of the remedial phase of that litigation, the s
plaintiffs’ experts that, based on the minimum black vo
voters to elect their candidates of choice, Gingles would :
any of the areas at issue there.” Pierce, 97 F.4th at 206.

In 2021, North Carolina’s next round of redistric
2021, the United States Census Bureau (“Census”) a1
pandemic, it would delay releasing the decennial c
redistricting. See [D.E. 105] 9. On August 12, 2021, 1
See id. From August to October, the General Assembly ¢
proposed redistricting plans without considering racial da
4, 2021, the General Assembly ratified the new redistricti

Private groups challenged the 2021 redistricting pl
under the North Carolina Constitution. See N.C. League, ¢

21-CVS-15426, 2022 WL 124616, at *1-3 (N.C. Supe

12
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g in the area that would form the

ieneral Assembly adopted a policy
on, 585 U.S. 969, 971 (2018) (per
rth Carolina’s electoral districts

ymmon Cause v. Lewis, No. 18-

2019). A state court declared the
lina Constitution and ordered the
ing maps. " at *124, *135-37.
urt endorsed the analysis of the
e population necessary for black

tify any majority-black district in

igation began. On February 12,
ed that, due to the COVID-19
population data necessary for
1sus released its population data.
xd, debated, and held hearings on
g id. at f 10-16. On November
.. Seeid. at ] 16.

n unlawful partisan gerrymander

servation Voters, Inc. v. Hall, No.

Jan. 11, 2022). Ultimately, the
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Supreme Court of North Carolina held that partisan gerry:

constitution were justiciable. See Harper v. H~"" 380 N.C. 3

(“Harper I’). The Supreme Court of North Carolina also ord
election to be redrawn. Id.; see Harper v Y~1], 383 N.C. {
(2022) (“Harpe- ™) (reviewing constitutionality of remedi:
Supreme Court of North Carolina, however, then granted !
course. See Harper v. Hall, 384 N.C. 292, 325-26, 886 S.E
The Supreme Court of North Carolina held that parti
“nonjusticiable, political questions under the North Carolina C
It ordered that, because both the 2021 and 2022 maps w
understanding of the North Carolina Constitution,” the G
opportunity to enact a new set of legislative and congressi
federal and state law. Id. at 375-78, 886 S.E.2d at 44648 (ref
decisions in Lewis and Harper I).

After Harper III, the General Assembly embarked or
Under the North Carolina Constitution, the General Assemb
districts and formally adopts new district —ps by passing a
See N.C. Const. § 22(5)(b)(d). From September 25 to Septerr
hosted three listening sessions on how the General Assembly
~ g[D.E. 105] 24. The General Assembly held these session
City. See id. The General Assembly also provided an onli

public could provide comments or feedback on the redistrictin

13
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ndering claims under the State’s
403, 868 S.E.2d 499, 559 (2022)
'd the maps intended for the 2022
93-94, 881 S.E.2d 156, 161-62
naps after 2022 elections). The
earing in Harper I and reversed
1393, 416 (2023) (“Harper III”).
1 gerrymandering claims were
stitution.” Id., 886 S.E.2d at 416.
s the byproduct of a “mistaken
rral Assembly would “have the
il redistricting plans” guided by

ng to maps required by erroneous

st another round of redistricting.
has the sole authority to redraw
1 through the House and Senate.
r27,2023, the General Assembly
wuld draw the next set of maps.
1 Hickory, Raleigh, and Elizabeth
portal where any member of the

rrocess. See [D.E. 118] 117.
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On October 18, 2023, legislators filed an initial dr
Congressional, State House, and State Senate maps. = [D
Blue and Representative Reives released a statement that tl
maps] to be partisan gerrymanders that violate the rights o
[1.X.15] 1; [D.E. 116] 153-54.°

On October 19, 2023, the General Assembly referrec
Redistricting and Elections (“Committee”). See [D.E. 105]*
adopted criteria that the General Assembly would use to g1
[J.X. 4] 1. The Gent  Assembly did not consider race ¢
drawing the district lines. See [D.E. 118] 114-15. The Gene
as equal population, county groupings, compactness, conti
subdivisions. See [J.X. 4] 1. The General Assembly al
incumbent residency into account. See id.; [D.E. 118] 115.

In compliance with the Whole County Provisio
Constitution and governing North Carolina precedent apply
and traversals criterion required a structured method for |
unnecessary splits. See [J.X. 4]; [D.E. 118] 114. Under
identify if any single county could be its own district. See

look for any two whole counties, with a contiguous border,

5 The court refers to the parties’ joint trial exhibits
“[P.X.]”, and defendants’ trial exhibits as “[D.X.].”
¢ See. e.g., Stephenson v. Bartlett, 355 N.C. 354
(Ste—*-son I); Stephenson v. Be—'-“t, 357 N.C. 301,
(Stephenson M); Dickson v. Rucho, 368 N.C. 481, 571, 76¢€
other grounds, 575 U.S. 959 (2015).
14

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

f S.B. 758 which proposed new
05]1925. © same day, Sen:
vould “no doubt find [S.B. 758’s

nority voters in North Carolina.”

. 758 to the Senate Committee on

The Committee then drafted and
its districting decisions. See id.;
slude race in the computer when
\ssembly considered factors such
, and the boundaries of political

ook political considerations and

WCP”) of the North Carolina
the WCP,® the county groupings
ping counties while minimizing
pyramid structure, drawers first
i. 118] 114, Next, drawers must

ich could be their own district—

I.X.]”, plaintiffs’ trial exhibits as
0, 562 S.E.2d 377, 389 (2002)

, 582 S.E.2d 247, 248 (2003)
.2d 238, 258 (2014), vacated on
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and so on, until and unless, the drawer must start splitting ¢
compliance with the equal population requirement. See [J.>
testified that the General Assembly first tries to comply with t
that if the two ever conflict, federal law supersedes the Steph
[D.E. 119] 8-9. Senator Blue agreed and testified that he beli
were successfully harmonized in the 2018-2020 redistricting «

In compliance with court rulings, in 2023, the Gener

nties to form the final districts in
4]; [D.E. 118] 114. Senator Hise
h Stephenson and federal law, but
son county-grouping system. See
ed both Stephenson and the VRA
sles. See [D.E. 116] 73, 102.

Assembly did not use race when

drawing districts. See [J.X. 4]; [D.E. 118] 114. Moreover, the General Assembly concluded that

there was insufficient evidence that the Gingles criteria could be met to justify using race to draw

districts or to depart from the Stephenson grouping requirements to achieve racial targets. See

[D.E. 118] 118; [D.E. 119] 116.

During Committee meetings and hearings, Senatc
anyone with evidence of legally significant racially polariz
Committee. See [D.E. 118] 117; [D.E. 119] 5, 10. N
significant racially polarized voting. See [D.E. 118] 118.

On October 18, 2023, the Committee released the fi
public as S.B. 758. [D.E. 105] § 25; [D.E. 118] 118; [D.E
supervised and directed all drawing of the 2023 Senate I
responsible for physically implementing changes in the maj
not, work on the maps without supervision and direction fr«

After implementing the equal population and county
co-chairs were left with 18 counties in northeast North C.

Senate criteria, could be grouped two different ways to m:

15

se and the other co-chairs asked
ing to submit that evidence to the

y presented evidence of legally

aft of the 2023 Senate Plan to the
] 4-5. The Committee co-chairs
See [D.E. 118] 115. Staff was
ware, and staff could not, and did
co<" . Seeid.

pings and traversals criterion, the

a that, following the other 2023

n eight-county district and a ten-
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county district. ©~2 [D.E. 116] 105; [J.X. 1]; [D.E. 118] 116
majority-black district. See [D.E. 116] 105; [J.X. 69] 11,
configuration used in 2021, which grouped Northampton, H
Pasquotank, Camden, Currituck, Tyrrell, and Dare Countie:
Halifax, Martin, Chowan, Washington, Hyde, Pamlico, and C:
See [J.X. 1]. Under Stephenson, the groupings left no furth
Senate District 1 and Senate District 2. All other county gro
2022 Remedial Senate Plan. See [D.E. 105] § 26.

The co-chairs preferred the enacted northeastern count
kept intact four of the five “fingerling counties” in northeast
the coastal region, together as a recognized community of int
The co-chairs also heard testimony that, of the counties incluc
majority were in the Norfolk media market whereas those in §
Greenville media market. See [D.E. 118] 116.

On October 22, 2023, members of the Committee
received a letter from the Southern Coalition for Social Justi
[P.X. 179]. Based on a preliminary study, the SCSJ letter requ
Senate District 1 and 2 revert to the versions used in the 202
[P.X. 179]; [D.E. 119] 16. The SCSJ letter did not claim
necessary in northeast North Carolina to enable black voters
choice. S« [D.E. 118] 118. Senator Hise did not recall the let
district be drawn. See id. After reviewing the letter and all ot

of the Committee determined that there was no evidence of I¢

16

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

Neither grouping option creates a
. The co-chairs chose the same
tford, Gates, Bertie, Perquimans,
n Senate District 1 and Warren,
eret Counties in Senate District 2.
discretion to alter the borders of

ings remained the same as in the

grouping configuration because it
yrth Carolina, along with parts of
:st. See [J.X. 1]; [D.E. 118] 116.
| in enacted Senate District 1, the

1ate District 2 were largely in the

d General Assembly leadership
(“SCSJ”). See [D.E. 118] 118;
ited that the county groupings for
'enate map. See [D.E. 118] 118;
at a majority-black district was
 elect Senate candidates of their
r requesting that a majority-black
r public comments, the co-chairs

illy significant racially polarized
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voting that could justify the use of race in drawing districts o
progeny to create a majority-black district. <~~~ at 118-20

On October 23, 2023, the Committee continued deba
Woodard and Garrett each offered an amendment abou
respectively. [D.E. 105] §26; [D.E. 118] 119. The amendme
9 26; [D.E. 118] 119. Those amendments were not prepared -
25]. S.B. 758’s committee substitute was adopted and sent
105] § 26.

On October 24, 2023, Senator Blue, a member of the (
to S.B. 758 on the Senate floor, Amendments A-2 and A-3. E
to the Senate districts in northeast North Carolina. See [D.E.
105] § 27. Unlike the amendments approved in Committe
prepare the amendments in violation of the 2023 Senate Crit
118] 120; [J.X. 4].

Amendment A-2 split Pitt County into three separate
and Wayne Counties into two districts. See [D.E. 116] 115-
Pitt, Wilson, Lenoir, and Wayne Counties are kept whole unde
[D.E. 116] 115; [D.X. 1}; [D.X. 2]; [J.X. 1]. Similarly, Ame
and introduced splits into Nash, Wilson, Wayne, and Lenoir C
3]; [D.X. 4]; [J.X. 1]. Senator Blue admitted that in draf”" ;
to draw to a racial black voting age population (“BVAP”) tarj
believe reaching a 50% threshold was necessary for black vot

candidate of their choice. See [D.E. 116] 124. Essentiall

17
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;parting from Stephen=~~ | and its

g S.B. 758. Democratic Senators
Durham and Guilford Counties
; passed unanimously. [D.E. 105]
h racial data. See [J.X. 24]; [J.X.

the Senate for debate. See [D.E.

nmittee, offered two amendments
1 Amendments proposed changes
31119; [J.X. 16]; [J.X. 17]; [D.E.
Senator Blue used racial data to

2. See [D.E. 116] 119-21; [D.E.

stricts, and split Wilson, Lenoir,
. [D.X. 1]; [D.X. 2]. In contrast,
1e enacted 2023 Senate Plan. See
nent A-3 split Pitt County twice,
nties. See [D.E. 116] 121; [D.X.
amendments, he was att

of about 47% because he did not
to have an opportunity to elect a

Senator Blue departed from the
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©+~~henson groupings to create a minority crossover distric
(holding that Section2d  not require the creatic of cross

At trial, Senator Blue admitted that his Amendment
2011 State Senate Plan struck down as a racial ~~rrymander
24. 1t split Pitt and Lenoir Counties in largely the same w:
County to connect those splits to oddly drawn appendages in
id;; [D.X. 3]; [D.X. 4]; [J.X. 65]. Senator Blue also used .
Republican incumbents in the region. See [D.E. 116] 125;
incredibly testified that he was not aware that his amends
incumbents in the region. See [D.E. 116] 118-21.

Both of Senator Blue’s Amendments were tabled.
Senator Hise credibly testified that he did not support Se;
contrary to the requirements stated in the 2023 Senate criteri:
using racial data and then failed to include the racial data
Senator Blue distributed before the vote. See [D.E. 118] 120

On October 25, 2023, the General Assembly passed ¢
758) into North Carolina law as the 2023 Senate Plan. The
the two districts in northeast North Carolina as “Senate Distr
1]. Senate District 1 covers much of North Carolina’s Tic
Northampton, Hertford, Bertie, Gates, Perquimans, Pasquota
Dare Counties. See id. Senate District 2 includes portions
Tidewater regions and is composed of Warren, Halifax, M

Pamlico, and Carteret Counties. See id. Both districts cove:

18
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6 US. at )24

imilarities to t
[C ™ 116] 12
1en used Greene
me County. See
double-bunk all
al, Senator Blue

. all Republican

. 16]; [1.X. 17].
Iments because,
the amendment

g StatPack that

3-146 (i.e., S.B.
758 designated
nstrict 2.” [J.X.
is composed of
ick, Tyrrell, and
s Piedmont and
Chowan, Hyde,

sgion that some
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colloquially call the “Black Belt” which hosts a substantial,
population. ©  Esselstyn Rep. [P.X. 69] 6. The voting ag
29.49% black. “~~*+ at 13. The voting age population in S¢
id. Consistent with the WCP in North Carolina’s Constitu

county between other Senate districts. S

id.

The court finds Senator Hise’s testimony credible cor
Moreover, the court finds that the General Assembly’s distri
weighty districting considerations. On October 25, 2023, the
See [D.E. 105] § 29.

1.

“Article III of the Constitution limits the jurisdictic
‘Controversies.”” Murthy v. Mi~~~ri, 603 U.S. 43, 56 (202¢
principle is more fundamental to the judiciary’s proper role ir
constitutional limitation of federal-court jurisdiction to actua.

Byrd, 521 U.S. 811, 818 (1997) (quotation omitted); see Sim

it geographically dispersed, black
population in Senate District 1 is
te District 2 is 30.01% black. See

n, neither Senate district splits a

:rning the enactment of S.B. 758.
ng criteria reflects legitimate and

neral Assembly ratified S.B. 758.

of federal courts to ‘Cases’ and
see U.S. Const. art. I, § 2. “No
ur system of government than the
ases or controversies.” Raines v.

v. E. Ky. Welfare Rts. Org., 426

U.S. 26,37 (1976). “A proper case or controversy exists only v
that [it] has standing to sue.” Murthy, 603 U.S. at 57 (cleanec

To have standing, each plaintiff must (1) have “suffer
a legally-protected interest which is (a) concrete and particular
conjectural or hypothetical”; (2) show “a causal connection !
complained of—the injury has to be fairly traceable to the cha
not the result of the independent action of some third party not

it is “likely, as opposed to merely speculative, that the injus

19
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:n at least one plaintiff establishes
P)-

an injury in fact—an invasion of
:d and (b) actual or imminent, not
ween the injury and the conduct
nged action of the defendant, and
”; and (3) show that

fore the co

will be redressed by a favorable
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having been packed or cracker o carry less v ght than it
district.” Id. at 67. The Supreme Court remanded with ing
plaintiffs “live in districts where [voters] like them have been

Pierce and Matthews reiterate the failed injury argumer
a dilutive injury “arises from the particular composition of the
at least live in the district they challenge. Gill, 585 U.S. at 67,
F.3d 302, 307 (5th Cir. 2020); cf. Ala. Legis. Black Caucus

(2015); Shaw II, 517 U.S. at 904; United States v. Hays, *

Election Integrity, 127 F.4th at 539—40; Age~ -~ Benson, No. :
*4 (W.D. Mich. Mar. 27, 2024) (three-judge court) (per cur
court in the United States District Court for the Middle District
conclusion when considering, inter alia, Section 2 claims brc

Williams v. Hall, No. 1:23-CV-1057, 2025 WL 1553759, at *:

judge court) (unpublished) (“Because no allegedly injured Pl
Consolidated Plaintiffs lack standing as to those districts”). 1
Senate District 1. See [D.E. 105] 1Y 2, 4. Thus, plaintiffs lack s
1.7
Iv.
After the trial, the court issued an amended schedulin
the parties to submit supplemental reports conce

2. < March 10,

7 Even if plaintiffs had standing to challenge Senate
conclusions would be the same.
21
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1d carry in an« © 1, hypothet
ctions to determine whether the
cked or cracked.” Id. at 73.
1Gill. See [D.E. 101] 3. Because
er’s own district,” plaintiffs must
¢ Harding v. Cnty. of Dallas, 948
Alabama, 575 U.S. 254, 26263
U.S. 737, 745-47 (1995); Md.
2-CV-272,2024 WL 1298018, at
1) (unpublished). A three-judge
North Carolina reached the same
ht by out-of-district voters. See
(M.D.N.C. Apr. 8, 2025) (three-
tff . . . resides in those districts,

ther Pierce nor Matthews live in

iding to challenge Senate District

rder to hold the record open for

— = 113]1-

125, plaint.... moved to admit Colling )od’s supplemental opening and

strict 1, the court’s findings and
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rebuttal reports, and Legislative Defendants moved to admit
rebuttal reports. See [D.E. 122] 1-2. On March 13, 2025, Legi
Alford’s rebuttal report under Federal Rule of Civil Procedu
Civ. P. 26(e). Plaintiffs object to Part A and Part C of Alford
Alford’s Rule 26(e) correction. See [D.E. 127-1] 3. Legit
Collingwood’s supplemental opening or rebuttal reports. See

The court’s February 18, 2025, amended scheduling
experts’ supplemental reports analyzing the November 2024 (
28, 2025.” [D.E. 113] 1. The parties dispute the scope of tl
127-1] 7; [D.E. 128] 13-15.

To resolve this dispute, the court construes its amend

Inc. v. H & R Block E. ™~ Servs., Inc., 359 F.3d 699, 705 (4

in the best position to interpret their own orders.”); Anderson v
Cir. 1989); Vaughns v. Bd. of Educ., 758 F.2d 983, 989 (4th (
term “supplemental” to be analogous to the term as used in Fed
in this case, the court noted that “[c]orrecting an inadvertent
information that was not available by the initial disclosure dead
reports.” Pierce v. N.C. State Bd. of Elections, No. 4:23«(
(E.D.N.C. Dec. 18, 2024) (unpublished); see EEOC v. Freemai
2013), ~&°4 i= =~~ 778 F.3d 463 (4th Cir. 2015); ¥==rer v.

Mont. 1998). Given the unique post _ 1l posture of the par
distinguishes “true supplementation . . . from gamesmanship.”

LLC, 568 F. Supp. 2d 624, 631 (E.D.N.C. 2008) (quotation or

22
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ford’s supplemental opening and
tive Defendants moved to correct
26(e). See [D.E. 123] 1; Fed. R.
supplemental rebuttal report, and
ive defendants do not object to
.E. 122] 2.

rder states: “The parties’ RPV
stion results are due by February

term “supplemental.” See [D.E.

scheduling order. See JTH Tax,
Cir. 2004) (“[D]istrict courts are
tephens, 875 F.2d 76, 80 n.8 (4th
. 1985). The court construes the
1Rule of Evidence 26(¢e). Earlier
ror or completing a report with
e exemplify proper supplemental
-193, 2024 WL 5170738, at *3
)61 F. Supp. 2d 783, 797 (D. Md.

ited States, 181 F.R.D. 639, 640

3> supp  1ental reports, the court

allagher v. S. Source Packaging,
red).
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Alford and Collingwood’s supplemental openi
with 2024 election data. See [D.E. 122-1] 2-10; [D.E.
dispute that Collingwood’s supplemental rebuttal repc
rebuttal report are proper supplementation. See [D.E. 1
the court admits Collingwood’s supplemental openi
rebuttal report, Alford’s supplemental opening report, an
report.

Plaintiffs contend that Part A and Part C of A
improper rebuttal or supplementation. See [D.E. 127
ecological inference analysis. See [D.E. 122-1]12-17. I
his own ecological inference analysis and included hi
Collingwood’s EI estimates” because Alford’s analysis
[D.E. 122-1] 12; see [D.X. 59] App. A. InPart A of his s
the previously unavailable 2024 election results to his ec
Collingwood doing the same. See [D.E. 122-2] 6-14
Alford’s supplemental rebuttal report is proper supplem¢
that Alford’s analysis of 2024 exit polls in Part A are imj
previously unavailable exit polls and analysis “to directly
election analysis. See Withrow v. Spears, 967 F. Supp.
omitted); see also Glass M~~=~i~=~ In~ =~ -¢l. Glass D
- Stg- - ™% "™ 7T 290F.R.D. 11, 16 ... Mass
Co., No. 3:15-CV-4660, 2019 WL 3406814, at *4 (D.S.C

A of Alford’s supplemental rebuttal report is proper and

23
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late their analysis
the parties do not
d’s supplemental
-2] 28-40. Thus,
d’s supplemental

slemental rebuttal

sbuttal report are
cerns an updated
Alford conducted
3 to “rely on Dr.
7 similar results.”
ort, Alford added
sis in response to
Thus, Part A of
slaintiffs contend
ly included those
llingwood’s 2024
2013) (quotation

mi_._ 0 m.

E.:A.A

~~

S7™ Tee.

shed). Thus, Part
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The court also admits the polls and the corrected table «
26(e) correction. See [D.E. 123-1] 2. Rule 26(e) requires ¢
“learns that in some material respect the disclosure or respon:
R. Civ. P. 26(e)(1)(A).

Part C of Alford’s supplemental rebuttal report concen
respond to Collingwood’s BVAP needed to win analysis unde:
1]22-25. The court also finds this to be proper supplementati
supplemental report.

V.

Redistricting “is primarily the duty and responsibility
review of districting legislation represents a serious intrusion «
Miller, 515 U.S. at 915 (cleaned up). The “good faith of [the] :
Id. “Because the States do not derive their reapportionment av
but rather from independent provisions of state and federal 1
respect the States’ apportionment choices unless those choice
Voinovich v. Quilter, 507 U.S. 146, 156 (1993) (cleaned up)
challenge to a districting plan, a court must be sensitive to t
enter a legislature’s redistricting calculus.” Abbott v. Perez,

up); Alex~~4=-~_§.C. State Conf. of the NAACP, 602 U.S. 1

Here, the VRA operates against a complex backdrop of
the North Carolina Constitution and Supreme Court of No:
Constitution enumerates four limitations on the Gener

reapportionment authority in drawing Senate and House distri

24
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itions referenced in Alford’s Rule
arty to file a correction when he

is incomplete or incorrect.” Fed.

1 district effectiveness analysis to
ie 2024 elections. See [D.E. 1

. Thus, the court admits Alford’s

f the State,” and *“[f]ederal-court
the most vital of local functions.”
te legislature must be presumed.”
ority from the Voting Rights Act,
, the federal courts are bound to
ontravene federal requirements.”
‘In assessing the sufficiency of a
complex interplay of forces that
5 U.S. 579, 603 (2018) (cleaned
-12 (2024).

ate redistrictit rules  posed by
Carolina. The North Carolina
Assembly’s redistricting and

. See N.C. Const. art. I, §§ 3, 5.
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(1) Each Senator and Representative shall represent,
number of inhabitants.

(2) Each senate and representative district shall at al
territory.

(3) No county shall be divided in the formation of a se1
(4) Once established, the senate and representative d
Senators and Representatives shall remain unaltered w

of population taken by order of Congress.

Pierce, 713 F. Supp. 3d at 217-18; Ste~*sr~--v. Bartlett, 35!

384 (2002) (“Stephenson I"’); Stephenson v. Bartlett, 357 N.C

(2003) (“Stephenson II”).

The third rule is the Whole County Provision (“WCP”
federal law required the General Assembly to comply with *
requiring some measure of population equality between state

Baker v. Carr, 369 U.S. 186 (1962), and Reynolds v. Sims, 377

and (2) the Voting Rights Act of 1965,” including Section 2 «
N.C. at 363-64, 562 S.E.2d at 384-8S5.

The Stephenson I court reviewed the significant hist
subdivisions of the State of North Carolina. See id. at 36
Stephenson I court described the “long-standing tradition of
redistricting process.” Id. at 366, 562 S.E.2d at 386. The St
development of redistricting jurisprudence in North Carolina
68, 562 S.E.2d at 386-88. The Stephenson I court explained
throughout North Carolina to the extent not preempted or ot

Seeid. at 369-72, 562 S.E.2d at 388-90. The Stephenson I co!

25
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iearly as possible, an equal

mes consist of contiguous

e or representative district.
icts and apportionment of
| the next decennial census
.C. 354, 36263, 562 S.E.2d 377,

01, 304-05, 582 S.E.2d 247, 249

The Stephenson I court noted that
) one-person, one-vote principles
zislative districts as articulated in
.S. 533 (1964), and their progeny;

the VRA. See Stephenson [, 355

cal roles of counties as political
36, 562 S.E.2d at 385-86. The
specting county lines during the
1enson I court then reviewed the
m 1965 to 1983. See i+ at 366—
1y the WCP remains enforceable
wise superseded by federal law.

observed that the North Carolina
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Constitution’s limitations “upon redistrictir ~ and apportic
Supreme Court has termed traditional districting princ
contiguity, and respect for political subdivisions.” Id. at 37
““-phenson I court noted the Supreme Court of the United
are important not because they are constitutionally require
objective factors that may serve to defeat a claim that a dis
lines.” Id., 562 S.E.2d at 389 (quotation omitted). The Steg
right of the people of this State to legislative districts which
but the WCP is not “rendered a legal nullity if its beneficia
with federal law and reconciled with other state constitution
The Stephenson I court invalidated the 2001 House
redistricting plan and held that “the WCP remains valid an
during the redistricting and reapportionment process . . . , exc
law.” Id. at 371, 562 S.E.2d at 390. The Stephenson I cour
of the WCP can be effected to a large degree without conflic
to by the General Assembly to the maximum extent possibl
Stephenson I court observed that “[a]lthough no federal law
to interpret the WCP as it applies statewide, we acknowl
federal law is the first priority before enforcing the WCP.”
The “+-phenson I court then provided its remedial a1
at 392-98. In that anal s, the ®“=mhenson I court held
required single-member House and Senate districts. Id. at 3

law, the Stephenson I court observed that “operation of fed«
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1t uphold what the United States
” which “include compactness,
2 S.E.2d at 389 (cleaned up). The
s’ observation that “these criteria
ey are not—but because they are
1as been gerrymandered on racial
on I court then observed that “the
it divide counties is not absolute,”
»oses can be preserved consistent
arantees.” Id., 562 S.E.2d at 389.
tricting plan and the 2001 Senate
ding upon the General Assembly
> the extent superseded by federal
.that where “the primary purpose
| federal law, it should be adhered
1. at 374,562 S.E.2d at 391. The
preempted this Court’s authority
that complete compliance with
;374 n.4, 562 S.E.2d at 391 n4.
s. ©-1id. at 375-86, 562 S.E.2d
the North Carolina Constitution

62 S.E.2d at 396. As for federal

ww does not preclude states from
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recognizing traditional political subdivisions when drawing t
562 S.E.2d at 396. Rather, federal law “preempts the State C:
WCP actually conflicts with the VRA and other federal requ
redistricting and reapportionment.” Id., 562 S.E.2d at 396.
With respect to reconciling the WCP, the rest of th
federal law, the Stephenson I court held that “the boundarie:
may not cross county lines except as outlined” in Stephenson ]
Stephenson I court directed the trial court to ensure that legisla
are “formed prior to the creation of non-VRA districts.” Id.
Stephenson I court also instructed that “[t]o the maximum ex
shall also comply with the legal requirements of the WCP, as h
plans and districts throughout the State.” Id., 562 S.E.2d at :
one-vote requirement, “any deviation from the ideal populatic
or within plus or minus five percent.” Id., 562 S.E.2d at 397.
The Stephenson I court held that in counties having
support the formation of one non-VRA legislative district fal
percent deviation from the ideal population consistent with ‘c
the WCP requires that the physical boundaries of any such no
or traverse the exterior geographic line of any such count
Stephenson I court also held that:
When two or more non-VRA legislative districts may
county, which districts fall at or within plus or minus
the ideal population consistent with “one-person, one:
member non-VRA districts shall be formed within sa

districts shall be compact and shall not traverse the ex
of any such county.
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ir legislative districts.” Id. at 381,
stitution only to the extent that the

'ments relating to state legislative

North Carolina Constitution, and
f . . . single-member districts . . .
Id. at 382, 562 S.E.2d at 396. The
re districts “required by” the VRA
383, 562 S.E.2d at 396-97. The
1t practicable, such VRA districts
ein established for all redistricting
7. As for the federal one-person,

for a legislative district shall be at

census population “sufficient to
\g at or within plus or minus five
»-person, one-vote’ requirements,
VRA legislative district not cross

* 1d., 562 S.E.2d at 397. The

e created w' "~ a = ile
ve percent deviation from
te” requirements, single-
county. Such non-VRA
rior geographic boundary
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Id., 562 S.E.2d at 397.

As for “counties having a non-VRA population poo /hich cannot support at least one
legislative district at or within plus or minus five percent of ¢ - ideal population for a legislati
district or, alternatively, counties having a non-VRA popt tion pool which, if divided into
districts, would not comply with the at or within plus or minu¢ ve percent ‘one-person, one-vote’
standard,” then

the requirements of the WCP are met by combining r grouping the minimum

number of whole, contiguous counties necessary to c..aply with the at or within

plus or minus five percent “one-person, one-vote” ~“ndard. Within any such

contiguous multi-county grouping, compact districts 1all be formed, consistent

with the at or within plus or minus five percent standa , whose boundary lines do

not cross or traverse the “exterior” line of the multi )unty grouping; provided,

however, that the resulting interior county lines create« y any such groupings may

be crossed or traversed in the creation of districts withi aid multi-county grouping

but only to the extent necessary to comply with the at * within plus or minus five

percent “one-person, one-vote” standard.
Id. at 38384, 562 S.E.2d at 397. The Stephenson I court em asized that the “intent underlying
the WCP must be enforced to the maximum extent possibl ' Id. at 384, 562 S.E.2d at 397.
“[T]hus, only the smallest number of counties necessary to ¢ 1ply with the at or within plus or
minus five percent ‘one-person, one-vote’ standard shall be co: rined, and communities of interest
should be considered in the formation of compact and conti ous electoral districts.” Id., 562
S.E.2d at 397.

The Stephenson I court directed that “any new redist ting plans . . . shall depart from

strict compliance with the legal requirements set forth here___ only to the extent cessary to

comply with federal law.” ™, 562 S.E.2d at 397. The Steg I court closed by observing

that “[e]nforcement of the WCP will, in all likelihood, foster it voter morale, voter turnout,

and public respect for State government, and specifically the ( Assembly as an institution.”
28
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Id. at 385, 562 S.E.2d at 398. The Stenhanann | court also ¢
assist election officials in conducting elections at lower cost
“will instill a renewed sense of community and regional
countywide or regionally formed legislative delegations man
at 398.

In Stephenson II, the Supreme Court of North Caroli1
that the General Assembly’s 2002 revised redistricting plans
attain strict compliance with the legal requirements se
unconstitutional.” Stephenson II, 357 N.C. at 314, 582 S.I
reaching this conclusion, the Stephenson II court explainec
harmonized the provisions of Article I, Sections 2, 3, and 5,
3(3) and 5(3) of the State Constitution and mandated that in ¢
shall not be divided except to the extent necessary to comply *
person, one-vote’ principle and the VRA.” 1d. at 309, 582 S.E
deficiencies in 2002 included “excessive division of countie:
and substantial failures in compactness, contiguity, and comn
at 252.

This court construes Stephenson I and Stephenson IT t
the WCP (including the requirement of county groupings). S¢
54; Stephenson ], 355 N.C. at 36975, 381-86, 562 S.E.2d at 3
of North Carolina held in Stephenson I that the WCP gives wa

at 383, 562 S.E.2d at 396-97 (emphasis added). Thus, the

29

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

:d that enforcing the WCP “will
he taxpayers of this State,” and
)peration within the respective

1by the WCP.” Id., 562 S.E.2d

firmed the trial court’s decision
the House and Senate failed “to
rth in Stephenson I and are
at 254 (quotation omitted). In
~ in S+=whenson I, “this Court
the WCP of Article II, Sections
ng legislative districts, counties
federal law, including the ‘one-
t251. The General Assembly’s
ficiencies in county groupings;

ies of interest.” Id., 582 S.E.2d

[uire harmonizing the VRA and
. at 309-14, 582 S.E.2d at 251
12, 396-98. The Supreme Court
1en “required by the VRA.” Id.

it must examine Section 2 to
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determine whether Section 2 re~#~=~ a majority-black Senate ¢
See id., 562 S.E.2d at 396-97.

Section 2 provides that no state may impose a “voting qu
or standard, practice, or procedure . . . in a manner which resul
right of any citizen of the United States to vote on account of rac
To establish a Section 2 violation, a plaintiff must satisfy three
“go on to prove that, under the totality of the circumstances, t
the members of the minority group.” Perez, 585 U.S. at 614 (q

Section 2 does not require a state to employ “race-basec
strong basis in evidence for concluding that” Section 2 req
Cooper, 581 U.S. at 292 (quotation omitted); see Ala. Legis
Without a strong basis in evidence to conclude that Section 2 re
a state violates the Fourteenth Amendment if it groups voter:
district. See, e.g., Perez, 585 U.S. at 587; Cooper, 581 U.S. at

09; Miller, 515 U.S. at 927-28; Shaw [, 509 U.S. at 648; Coving

for Fair Admissions, Inc. v. President & Fellows of Harvarc

(“Eliminating racial discrimination means eliminating all of it.”
284, 298 (2019) (“In the eyes of the Constitution, one racially -
many.”)

As for the Gingles preconditions, plaintiffs must p:
“sufficiently large and geographically compact to constitute a 1
district.” Allen v. Milligan, 599 U.S. 1, 18 (2023) (cleaned v

configured . . . if it comports with traditional districting crite
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rict in northeast North Carolina.

fication or prerequisite to voting
n a denial or abridgement of the
arcolor.” 52U.S.C. § 10301(a).
reconditions under Gingles, and
district lines dilute the votes of
tation omitted).

istricting” unless the state has “a
ed such race-based districting.

Jlack Caucus, 575 U.S. at 278.

ires a majority-minority district,
y race into a majority-minority

2-23; Shaw II, 517 U.S. at 907-

1, 316 F.R.D. at 178; cf. Students

oll,, 600 U.S. 181, 206 (2023)

Flowers v. Mississippi, 588 U.S.

criminatory . . . strike is one too

¢ that their minority group is
jority in a reasonably configured
. “A district will be reasonably

, such as being contiguous and
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reasonably compact.” Id. “Second, the minority group must
cohesive.” Gingles, 478 U.S. at 51. Third, plaintiffs must «
sufficiently as a bloc to enable it . . . usually to defeat the min
Milligan, 599 U.S. at 18 (quotation omitted). Courts refer t
“racially polarized voting.” See, e.g., Covington, 316 FR.D

three Gingles preconditions whether challenging a multi-m

district. ©~~ ¢.g., Growe v " ison, 507 U.S. 25, 3941 (195

Once a plaintiff has proven all three preconditions, a |
on the totality of the circumstances, “the political processes ]
the State or political subdivision are not equally open to partic
class] in that its members have less opportunity than other me1
in the political process and to elect representatives of their ¢
other words, “a plaintiff who demonstrates the three precor
totality of circumstances, that the political process is not
Milligan, 599 U.S. at 18 (quotation omitted); see De Grandy,
U.S. at 36-38. In the vote dilution context, a plaintiff must
circumstances, the district lines dilute the votes of the memb
585 U.S. at 614 (quotation omitted); Milligan, 599 U.S. at 18
Gingles, 478 U.S. at 36-38.

Section 2 places the burden of “proving an appor
plaintiff[s’] shoulders.” Quilter, 507 U.S. at 155. “Before cot
2, ... they must conduct an intensely local appraisal of the el

as a searching practical evaluation of the past and present 1
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: able to show that it is politici y
yw that “the white majority votes
ty’s preferred candidate.” Id.; see
his third Gingles precondition as
t 167. A plaintiff must prove the

aber district or a single-member

intiff also must prove that, based
ding to nomination or election in
ation by members of a [protected
ers of the electorate to participate
vice.” 52 U.S.C. § 10301(b). In
tions must also show, under the
ually open to minority voters.”
[2 U.S. at 1011-12; Gingles, 478
ve “that, under the totality of the
s of the minority group.” Perez,

Je Grandy, 512 U.S. at 1011-12;

mment’s invalidity squarely on
s can find a violation of [Section]
toral mechanism at issue, as well

lity.” Milligan, 599 U.S. at 19
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(quotation omitted). “Courts cannot find [Section] 2 effects v
Perez, 585 U.S. at 619 (emphasis in original).

Plaintiffs contend that North Carolina’s Senate map
electoral power and that Section 2 requires a majority-blac
Carolina. See Am. Compl. [D.E. 13] ] 84-98. Thus, plaintif
violated Section 2 when it enacted S.B. 758 without a majoi
North Carolina. See id. at 1Y 1, 2, 84-98; [D.E. 126] 9 21,
disagree. See [D.E. 125] 17 5-139.%

A.

As for the first Gingles precondition, the “minority |
geographically compact to constitute a majority in a reason
599 U.S. at 18, see Strickland, 556 U.S. at 14-20; Growe, 50
U.S. at 50. Section 2 requires plaintiffs challenging a redistri

practice impairs their ability to win, not merely influence, an e

8 There was no strong basis in evidence for the Gener:
2 required it to draw a majority-black district in northeast Nort
3dat211-13. Asmentioned, at trial, plaintiffs offered little ne
Plaintiffs cite the 2023 SCSJ letter and Blue’s trial testimon
again, finds that the SCSJ letter was insufficient to provide a s
713 F. Supp. 3d at 211-13. At trial, plaintiffs offered the SC
not for the truth of its analysis. “=~ [D.E. 116] 83. Senator
that the SCSJ letter, or anything else submitted to the Genera

ations on the basis of S

wpermissibly dilutes black voters’
Senate district in northeast North
:ontend that the General Assembly
-black Senate district in northeast

~525. The legislative defendants

up must be sufficiently large and
y configured district.” Milligan,
J.S. at 3741 & n.4; Gingles, 478
ng plan to prove that a challenged

tion. See, e.g., Dillard v. Baldwin

\ssembly to conclude that Section
sarolina. See Pierce, 713 F. Supp.
svidence for the court to consider.
See [D.E. 126] 190. The court,
ng basis in evidence. See Pierce,
letter merely for notice purposes,
1e did not testify that he believed
ssembly, provid “astn bt

in evidence to create a new Section 2 majority-black district. . _.aator Blue merely testifiea that he
placed the SCSJ letter in the legislative record and that his cc ™ >agues did not ask him questions

about it. See [D.E. 116] 83—84. Moreover, Senator Blue te:

jed that he was concerned about

packing, not cracking, black voters leading into the 2023 redis...cting process. See id. at 100-01.
Furthermore, the Committee chairs determined that the ( )mmittee received nothing that
“indicated . . . legally significant racially polarized voting,” [L I. 118] 118. Thus, the court finds
that there was no strong basis in evidence for the General As 'mbly to conclude that Section 2

required a majority-black district in northeast North Carolina.
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M=+, Cr—18, 376 F.3d 1260, 1269 (11th Cir. 2004); C

(6th Cir. 1998); McNeil v. Sprin-~-1d Park Dist., 851 F.2

Pataki, 308 F. Supp. 2d 346, 376 (S.D.N.Y. 2004) (per

Redistricting Co™"~ v. LaPaille, 786 F. Supp. 704, 715-

Twear v, Arkansas, 784 F. Supp. 553, 568-70 (E.D. Arl
U.S. 952 (1992). This principle applies because “[u]nless
elect representatives in the absence of the challenged stn
have been injured by that structure or practice.” Ging|
original). Moreover, the minority population under
demonstration district must be “greater than 50 percent.”
581 U.S. at 305-06. A district shy of a 50% majority, a
satisfy the first Gingles precondition. See, e.g., Strickland
As for compactness under the first Gingles pre
compactness of the minority population,” not “the compac
of United Latin Am. Citizens v. Perry, 548 U.S. 399, 4!
Milligan, 599 U.S. at 18; Bush v. Vera, 517 U.S. 952,
Houston v. Lafayette Cnty., 56 F.3d 606, 611 (5th Cir.
focused on the size and concentration of the minority popt
the districts in the plaintiff residents’ specific proposals.” |
ofthe>™**— — ~ =~ = °7 " 950F.
vacated on other grounds, 775 F.3d 1336 (11th Cir. 2015
887, 899 (D. Md. 2011) (three-judge court), aff’'d, 567 U

compactness of an alternative demonstration district
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145 F.3d 818, 828

1988); Rodriguez v.
e court); Ill. Legis.
(three-judge court);
e court), aff'd, 504
sess the potential to
1ey cannot claim to
n.17 (emphasis in
figured alternative
. at 20; see Cooper,

r district,” does not

rt focuses on “the
:d district.” League
ler “LULAC”]; see
dy, J., concurring);,
: court should have
nly on the shape of
1)); Ga. State Conf.
7 (N.D. Ga. 2013),
1e, 831 F. Supp. 2d
n.). The statistical

| relevance” when

Page 33 of 126



addressing the compactness of a minority population. Fletc
because of the dispersion of the minority population, a reas
district cannot be created, [Section] 2 does not require a maijc
U.S. at 979 (plurality opinion). The compactness inquiry, hov
part of Gingles’ first precondition: whether a district is reasona
548 U.S. at 433 (“[T]he inquiry should take into account ‘tradi
maintaining communities of interest and traditional bound
Milligan, 599 U.S. at 18 (“A district will be reasonably c
traditional districting criteria, such as being contiguous anc
omitted)).

A district is reasonably configured “if it comports w
Milligan, 599 U.S. at 18. Traditional districting criteria includ
for political subdivisions or communities defined by act
protection, and political affiliation.” Ala. Legis. Black Caucus
Milligan, 599 U.S. at 21; Bush, 517 U.S. at 963 (plurality oj
districting criteria guards against the assumption that voters ¢
the same political interests, and will prefer the same candidatc
at 433. Statistical evidence may be useful when determining v
purposes of satisfying traditional districting criteria. See, e.g.,
- 700 F. Supp. 3d 1136, 1296 (N.D. Ga. 2023), at
Nov. 28, 2023); Npi=== = Ard~i~ 715 F. Supp. 3d 808, 8484
Naime v. Landry, 2025 WL 2355524, _ F.4th __ (5th Cir. 202

is reasonably configured is not a “beauty contest[].” Bush, :
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831 F. Supp. 2d at 899. “If,
bly compact majority-minority
-minority district.” Bush, 517
'r, largely merges with the next

configured. Compare LULAC

al districting principles such as
s.” (quotation omitted)), with
gured ... if it comports with

isonably compact.” (quotation

traditional districting criteria.”
ompactness, contiguity, respect
shared interests, incumbency
'5 U.S. at 272 (cleaned up); see
n). Analysis using traditional
e same race “think alike, share

 the polls.” LULAC, 548 U.S.

her a district is compact for the
»ha Phi Alpha Fraternity Inc. v.
1f1=4 No. 23-13914 (11th Cir.
A.D. La. 2024), aff’d sub nom.,
per curiam). Whether a district

U.S. at 977 (plurality opinion)
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(quotation omitted); see Milligan, 599 U.S. at 21. But “tentac
any other obvious irregularities” are strong indicators that a di
Milligan, 599 U.S. at 20; see Miller, 515 U.S. at 913-14. For
out to grab small and apparently isolated minority commu

LULAC, 548 U.S. at 433 (cleaned up).

Race may not predominate in drawing a reasonably
Gingles precondition. See Milligan, 599 U.S. at 30-33 (plural
J., dissenting) (describing consensus); id. at 98 (Alito, J., di

NAACP v. State Bd. of Election Comm’rs, 739 F. Supp. 3¢

curiam) (three-judge court), appeal filed, No. 25-234 (U.S.
Fraternity Inc., 700 F. Supp. 3d at 1261-62. The Supreme (
between being aware of racial considerations and being motiv
at 30 (plurality opinion). Mere awareness of racial consideratis
the first Gingles precondition is permissible because “Sectior
race.” Id. (quotation omitted).

;‘Race predominates in the drawing of district lines . .
come into play only after the race-based decision had been 1

Bethune-Hill v. Va. State Bd. of Elections, 580 U.S. 178, 188-

race for its own sake is the overriding reason for choosing on
U.S. at 31 (quotation omitted). Racial predominance m

circumstantial evidence. <=~ Alexander, 602 U.S. at 8-9; ]

district’s shape may “be persuasive circumstantial evidence !

other districting principles, was the . . . dominant and controll
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s, appendages, bizarre shapes, or
rict is not reasonably configured.
xample, “[a] district that reaches

ies is not reasonably compact.”

nfigured district under the first
r opinion); id. at 64—65 (Thomas,
mting); Miss. State Conf. of the
183, 415 (S.D. Miss. 2024) (per
1g. 28, 2025); Alpha Phi Alpha
urt has recognized “a difference
2d by them.” Milligan, 599 U.S.
s while proposing a district under

. itself demands consideration of

~hen race-neutral considerations
de.” Id. at 31 (cleaned up); see
) (2017). “That may occur where
map over others.” Milligan, 599
7 be proven through direct or

thune-Hill, 580 U.S. at 188. A

it race for its own sake, and not

g rationale in drawing its district
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lines.” Miller, 515 U.S. at 913. Race predominates even whe a proposed district under the first
Gingles precondition respects traditional principles “if race wz the criterion that . . . could not be

compromised.” Bethune-Hill, 580 U.S. at 189; see Shaw II, 5 U.S. at 907.

1.

Plaintiffs provide two metrics to measure the black pop ation in northeast North Caro™" |,
BVAP and black citizen age voting population (“BCVAP”). --e, e.g., [D.E. 126] ] 31-32, 41,
49, 55, 62. Plaintiffs contend that BCVAP data is relevant. § id. at 1§ 31-32, 368. The court,
however, previously identified accuracy and reliability issues ith plaintiffs’ BCVAP data. See
™" g 713 F. Supp. 3d at 224-27. The court noted the larg margins of error associated with
plaintiffs’ BCVAP data and plaintiffs’ failure to explain why p  ntiffs’ BCVAP percentages were
higher than BVAP percentages. See id.

At trial, plaintiffs failed to allay the court’s concerns 1 h their BCVAP data. Plaintiffs’
push to use BCVAP is understandable given that BCVAP r: es the black population share in
plaintiffs’ demonstration districts. See [D.E. 126] 141, 49, . , 62.° Notably, one of plaintiffs’
four proposed districts—Demonstration District D—is a maj ity-black district under BCVAP,
but not under BVAP. See id. at § 62.

The court finds that plaintiffs”" BCVAP data is not ac« ate or reliable. Plaintiffs source
their BCVAP figures from the 2022 American Community St ey (“ACS”). See [D.E. 26] { 61.
The ACS is a statistical estimate of population and demograpt s based on sampling. See Pierce,

713 F. Supp. 3d at 225. The 2022 ACS estimates for Noi1  Carolina are based on 110,296

% Plaintiffs created various demonstration districts o help prove the first Gingles
precondition. Demonstration District A has a BVAP of 51.47 ,o, but a BCVAP of 52.71%. See
[D.E. 126] §41. Demonstration District B has a BVAP of 48.2*% and a BCVAP 0f 49.41%. See
id. at § 49. Demonstration District C has a BVAP 0f 50.21% a |la BCVAP of 51.24%. See id. at
9 55. Demonstration District D has a BVAP 0f49.22% andal VAP of 50.14%. See id. at § 62.
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households initially selected for survey interviews. See [D.
were selected for final survey interviews. See [D.X. 35] 1;
is subject to substantial sampling error. See Pierce, 713 F
The margins of sampling error vary dramatically between
Supp. 3d at 225. Moreover, ACS data is less accurate for
provided at the aggregate census block group level, rather 1
See [D.E. 117] 55-56. To draw pl * ‘iffs’ demonstra
disaggregated ACS data from a private organization, the R
57. Esselstyn knew about tools that would allow him to per:
he did not use them. See id. Notably, Esselstyn “did not in
ACS data he used to draw plaintiffs’ demonstration distric
report the margins of error attached to the ACS data he u
districts. See id. at 58. Esselstyn also admitted that he di
60,632 households selected for final surveys in North Caro
Area. See id. at 98; [D.X. 35] 1. The data is filled with
Esselstyn was not a credible witness in explaining his use o

As for BVAP, both parties source their data from th
29-33; [D.E. 125-1]1 1 1 5. Unlike the ACS, the cen:

population that includes demographic information. S

E
definite count, the census has no sampling error. See id.
census data is accurate and reliable until proven otherwise.

McNeil, 851 F.2d at 946; Johnson v. DeSoto Cnty. Bd. of

Cir. 2000); United States v. Vill. of Port Chester, 704 F. Suj

37

But only 60,632 households
7] 98. As a result, ACS data
d at 225; [D.E. 117] 98-102.
iic areas. See Pierce, 713 F.
g purposes because it is only
ndividual census block level.
ricts, Esselstyn downloaded
ng Data Hub. See id. at 56—
isaggregate the ACSd:  but
itly verify” the disaggregated
. 57. Esselstyn also failed to
-aw plaintiffs’ demonstrat/
ow how many, if any, of the
» in plaintiffs’ Demonstration
ity. See [D.E. 117] 91-102.
S data. Seeid.
ial census. See [D.E. 126] 1Y
lefinite count of the nation’s
3 F. Supp. 3d at 225. Asa
rer, courts typically presume
. P-ker, 369 U.S. at 189 n.4;
3, 204 F.3d 1335, 1341 (11th

1, 439 (S.D.N.Y.2010); Perez
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LY. __ 3 _T_3._. O_.L T _a 958 F. Supp. 1196, 1210_13 (S.

(5th Cir. 1999).
In places like south Texas, south Florida, and New Yoi

for large noncitizen populations. See LULAC, 548 U.S. at 4

include citizenship. . . . [Blecause only eligible voters affi
candidates.”); Negron v. City of Miami Beach, 113 F.3d
(considering CVAP when about half of the Hispanic populatior

Vill. of Port Chester, 704 F. Supp. 2d at 419-20 (considering (

Hispanic population in a municipality outside New York Ci
CVAP in such scenarios because VAP, when expressed as
dramatically overstate the electoral power of a minority grou
unable to vote. See Negron, 113 F.3d 1563, 1567-71 (consi

double that of calculated CV AP); Vill. of Port Chester, 704 F. §

(considering CVAP when VAP was more than 20 points hig
CVAP can be the better metric. In mine-run Section 2 cases,
census is the proper standard. See, e.g., Strickland, 556 U.S. at
voting-age population”); Pope v. Cnty. of Albany, 687 F.3d 5¢

Westwego Citizens for Better Gov’t v. City of Westwego, 9+

1991) (same); Mo. State Conf. of the NAACP v. Ferguson-Fl

. Tex. 1997), ~f4 165 F.3d 368

City, courts use CVAP to correct
) (“[T]he relevant numbers must
a group’s opporl 'ty to elect
363, 1567-71 (11th Cir. 1997)
.Miami Beach were not citizens);
AP when around one-third of the
were not citizens). Courts use
rercentage of a population, may
y including noncitizens who are
ring CVAP when raw VAP was
p. 2d at 419-20 (S.D.N.Y. 2010)
r than CVAP). In that context,
ywever, VAP from the decennial
) (referring to “African-American
575 (2d Cir. 2012) (using VAP);
F.2d 1109, 1117 & n.7 (5th Cir.

ssant Sch. Dist., 201 F. Supp. 3d

1006, 1033-35 ™ ™. Mo. 2016), " 894 F.3d 924 (8th C_. 2018) (using decennial census

BVAP over ACS BVAP estimates).

No reason exists to use “CVAP where there is no e lence of a significant noncitizen

population.” Pope v. Cnty. of Albany, No. 1:11-CV-736,

38

114 WL 316703, at *13 & n.22
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(N.D.N.Y. Jan. 28, 2014) (unpublished); see. e.g.,
(7th _.r. 1998). .ue counties in northeast North
south Florida, or New York City. Moreover, plain
noncitizen population in northeast North Carolina.

Plaintiffs also failed to justify the increasec
of the decennial census data’s accuracy and re
exclusively uses decennial census data, rather thar
117] 53. Plaintiffs also vacillate between BCVAI
used BCVAP and BVAP when constructing plain
used decennial census BVAP when analyzing poli
14 n.6, with Collingwood Rep. [P.X. 36] 2; see [L
between plaintiffs’ BCVAP data and BVAP data, t
result of sampling error. The court has no way of
margins of error for the ACS data he used. See [D
North Carolina redistricting litigation for the past 4(
Cooper, 581 U.S. at 303 (using BVAP); Stricklanc
914 (referring to “voting strength of members of t
634, Gingles, 478 U.S. at 47 (referring to “racial
up)). Thus, in analyzing the Gingles preconditions
accurate and reliable. -~ e.g., Pasadena Indep. S
finds that plaintii A._J3-deri | BCVAP data is

Esselstyn’s analysis using such data.
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a world away from south Texas,
no evidence of a significant black
114 WL 316703, at *13.

hat comes with ACS data in light
ielstyn concedes that he almost
hen drawing districts. See [D.E.
as it suits their needs. Esselstyn
ration districts, but Collingwood
ion. Com~~-~ Esselstyn Rep. at
56—67. Considering the margins
VAP numbers could easily be the
use Esselstyn failed to report the
‘urthermore, courts embroiled in
aditionally relied on BVAP. See
20 (same); Shaw II, 517 U.S. at

opulation”); Shaw L, 509 U.S. at

the voting population” (cleaned
Is that the parties’ BVAP data is
F. Supp. at 1210-13. The court

or reliable and does not credit
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Only Demonstration District A and Demonstration
majorities. Demonstration District A has a BVAP of 51.
Demonstration District A contains a sufficient black majon
Demonstration District C has a BVAP of 50.21%. See [D.
District C also contains a sufficient black majority. See Stricl
District B, however, has a BVAP of 48.41%. See [D.E. 126
BCVAP data, Demonstration District B only has a BCVAI
measure, Demonstration District B falls short of the requirec
Strickland, 556 U.S. at 20. Thus, Demonstration District E
majority. See id. Demonstration District D has a BVAP of «
Demonstration District D does not contain a sufficient black 1
20. Accordingly, the court finds that Demonstration District
Gingles’ first precondition.

2,

Plaintiffs do not directly address whether the black pc
is sufficiently geographically compact under Gingles’ first |
directly to Ging'~~ reasonable configuration inquiry. Accc
requirements are satisfied if the district comports with traditic
contiguous and reasonably compact.” [D.E. 126] § 194 (c
¢« " guration inquiry, however, does not fully eclipse the rex

be sufficiently geographically compact. See LULAC, 548 U

. . . should take into account traditional districting principles

interest and traditional boundaries.” (cleaned up)). Geog
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strict C contain sufficient black
o. See [D.E. 126] § 41. Thus,

Qaa Qieinlland 556 U.S. at 20.
126] § 55. Thus, Demonstration
id, 556 U.S. at 20. Demonstration
49. Even if the court considered
f49.41%. See id. Under either
reater than 50 percent” majority.
)es not contain a sufficient black
12%. See [D.E. 126] § 62. Thus,
ority, €~ C4=i~1--4 556 U.S. at

ind Demonstration District D fail

ation in northeast North Carolina
ondition. Instead, plaintiffs skip
ng to plaintiffs, “[t]he remaining
. districting criteria, such as being
tation omitted). The reasonable
ement that a minority population
at 433 (“[Sectior 2 compactness
h as maintaining communities of

1c compactness focuses on the
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distribution of a population in an area, while reasonable c:

lines can be reasonably drawn around them. Compare M

Black Caucus, 575 U.S. at 272, and Bush, 517 U.S. at 997 (
56 F.3d at 611, and Ga. State Conf. of NAACP, 950 F. |
Supp. 2d at 899. Simply because both geographic com
consider traditional districting criteria does not make ther
Indep. Sch. Dist., 476 F. Supp. 3d 439, 494 (E.D. Tex. 20:
therefore, plaintiffs’ omission is not fatal.

Plaintiffs’ failure to provide geographic compactr
that plaintiffs have proven Gingles’ first precondition. In¢
did not measure the compactness of black populations in
within plaintiffs’ demonstration districts specifically. See
that “there are peer-reviewed means of measuring populat
He did not use them. Instead, Esselstyn focused on me
plaintiffs’ demonstration districts using two statistical meas
See Esselstyn Rep. at 2 0.

Esselstyn’s statistics do not address “the 71gles c«
the compactness of the minority population itself, not the sl

Fletcher, 831 F. Supp. 2d at 899 (quotation omitted). Thu

analysis as applied to the compactness inquiry ir 7**~~les’

3.

ration focuses on whether district
n, 599 U.S. at 21, and Ala. Legis.

edy, J., concurring), with Houston

2d at 1307, and Fletcher, 831 F.

ess and reasonable configuration

same. See, e.g., Kumar v. Frisco

Joth concepts overlap to a degree;

vidence weighs against a finding
Esselstyn admitted at trial that he
1east North Carolina generally or
117] 63. Esselstyn also admitted
ympactness within a district.” Id.
\g the geometric compactness of

Polsby-Popper and Reock scores.

>tness inquiry [which] focuses on
f the proposed minority district.”
court does not credit Esselstyn’s

recondition.

According to plaintiffs, Demonstration Districts A, C ind D are reasonably configured

because they are contiguous, compact, respect political subd isions, preserves communities of
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interest, and satisfy equal population requirements.
Demonstration District B).!® The legislative defendants
The court finds that Demonstration Districts B ¢

crossover districts, Demonstration Districts B and D a:

).E. 126] 1Y 374408 (omitting
e. =2 [D.E. 125-1] 1Y 24-47.
re not reasonably configured. As

equired by Section 2 and violate

North Carolina’s WCP. See Strickland, 556 U.S. at 20—, —-grce, 97 F.4th at 228. Moreover,

even if Demonstration Districts B and D contained sufficie
Demonstration Districts B and D are not reasonably config
carve a jagged crescent (or claw-like shape) into northeast
political subdivisions. See, e.g., Ala. Legis. Black Caucus, 57.
Such “bizarre shapes” suggest these demonstration districts :
U.S. at 20; Miller, 515 U.S. at 913—-14. Both demonstration ¢
in half to capture Elizabeth City’s majority black areas. See,
117] 50-51, 78—80. Esselstyn’s decision to reach into Pasc
majority black areas helps to show that race for its own sak
criteria, motivated plaintiffs’ districting decisions. See Miller

Demonstration Districts B and D are not reasonably configure

10 Plaintiffs offer Demonstration District B “for remed
As discussed, Demonstration Districts B and D do not have
Gingles’ precondition. Furthermore, as discussed, Section 2 “
Strickland, 556 U.S. at 22; see Pierce, 97 F.4th at 213,
Demonstration Districts B and D.

1 Before trial, the court excluded plaintiffs’ evidence
E. See [D.E. 91] 2-9. The court, however, notes that Demons
first precondition. Demonstration District E fails to contaii
Mattingly Rebuttal Rep. at 10 (listing BVAP at 49.64%).
unreasonably configured in that it splits counties, stretches t
and features an unusual claw-like shape. See id. Thus, even if
E fails under Gingles.
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BVAP majorities (they do not),
ed. Both demonstration districts
orth Carolina and fail to respect
J.S. at272; Bush, 517 U.S. at 964.
not compact. See Milligan, 599
tricts also cut Pasquotank County
1., Esselstyn Rep. at 18, 24; [D.E.
>tank County to capture isolated
rather than traditional districting

15 U.S. at 913-14. Accordingly,

11

purposes only.” [D.E. 126] q 48.
black majority and fail the first
's not require crossover districts.”
lonetheless, the court evaluates

mcerning Demonstration District
tion District E also fails Gingles’
» sufficient black majority. See
)‘emonstration District E also is
apture black population centers,
Imissible, Demonstration District
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== Esselstyn Rebuttal Rep. [P.X. 147] 27.12 Moreover, the
reached into Vance County to target black population centers
its own sake, rather than traditional districting criteria, moti
See Miller, 515 U.S. at 913-14. As the Supreme Courl
traditional districting criteria such as the compactness require
because residential segregation has “sharply” decreased since
court finds that Demonstration District C is not reasonably cc

The court also finds that Demonstration District
Demonstration District A grossly distorts county groupings :
draw Demonstration District A, plaintiffs selected Bertie, Hali
Vance, Warren, and Washington Counties. See Mattingly
Plaintiffs then “froze” Demonstration District A as a count
groups surrounding Demonstration District A purportedly to
116] 158; Mattingly Rep. at 6-7; [D.E. 117] 12-13. Plaintif
variations, all requiring two additional county splits than the
Rep. at 4-7. Thus, while Demonstration District A does not
District A mathematically requires surrounding districts to s
[D.E. 117] 76, 103-04; [D.E. 125-1]17 27. As drawn, Demons
districts to split Wilson County and Carteret County. f=~[D.

™ iselstyn notes that, using Polsby-Popper and Reock

quantitatively more compact than Senate Districts 1 and 2.

12 Each blue dot represents 10 black residents, and e
residents. See Esselstyn Rebuttal Rep. at 27.
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sthat s " ‘'yn: gi T
ymduct shows that race for
iffs’ districting decisions.

in Milligan, “satisfying
“becomes more difficult”

599 U.S. at 28-29. The

reasonably configured.
«ding senate districts. To
rd, Martin, Northampton,
.11 ¢ ' [D.E. 117] 75.
d calculated new county
h Stephenson. See [D.E.
| twelve county grouping
1ate map. See Mattingly
ies itself, Demonstration
two more counties. See
rict A forces surrounding
82.
nonstration District A is

tyn Rep. at 26-29. The

dot represents 10 white
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In opposition, plaintiffs contend that l: _ : groupings
their 23-county grouping to the 20-county grouping in Nort
[D.E. 117] 108-09. That 20-county grouping, however, was
unconstitutional racial gerrymander. See Covington, 316 F.R.
20-county grouping as evidence of race predominating (
Covington three-judge court found that “race was the pr
Assembly that drew the 2011 Senate map. Id. at 319 (clean
23-county grouping shows that plaintiffs impermissibly “subc
of race. Id. at 138.

Demonstration District A also impermissibly cracks
district. In the enacted plan, Pitt County and Edgecombe
performing crossover district with a BVAP 0f 40.35%. SeeE
Senator Kandie Smith, an African-American Democrat, reg
Smith won the 2024 election with 55% of the vote. Outside th
and testimony, Demonstration District A would crack Senat
districts. See Mattingly Rebuttal Rep. [P.X. 114] 1-2; [D.E.
admitted at trial, a Senate map including Demonstration Dist
Counties to be split into different districts. See [D.E. 117} 1
have “no discretion”). Under each of plaintiffs’ alleged St

District A grouping permutations, * : General Assembly wou

n’t unprecedented” and analo; -

sarolina’s 2011 Senate map. | :
result of what turned out to be an
at 138-39, 163 (considering large
ricting decisions). Indeed, the
yminant factor” for the General
up). As in Coving*~~ plaintiffs’

nated” districting criteria in favor

1 adjacent performing crossover
ounty form Senate District 5, a
sIstyn Rep. at 13; [D.E. 117] 151.
ients Senate District 5. Senator
rtifice of plaintiffs’ expert reports
district 5’s black voters into two
71 12-14, 103-05. As Esselstyn
t A requires Pitt and Edgecombe
testifying that mapmakers would
ienson-compliant Demonstration

have to dismantle Senate ~ “strict

5. See id.; Mattingly Rebuttal Rep. at 1-2. Plaintiffs could owuv create Demonstration District A

and its necessary 23-county grouping by artificially “freezing’ 3enate District 5 in the same way

plaintiffs created Demonstration District A. See id.; [D.E. :
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“freezing” counties effectively removes them from his algorit]
Mattingly intended this function to allow users to “freeze” ar
districts. See ** Plaintiffs, however, have no legal justificat
area outside Demonstration District A. Moreover, Matting
counties was not part of his peer-reviewed article on the algo:
court finds that Mattingly’s manipulation of the algorithm dis

Although Stephenson’s requirements yield to federa
district if it would destroy another performing opportunity d:

1008; Strickland, 556 U.S. at 24; cf. LULAC, 548 U.S. at 43;

that a State intentionally drew district lines in order to de:
districts, that would raise serious questions under both the Fou
Strickland, 556 U.S. at 24 (emphasis added). In other word:
trade a preexisting crossover district in District 5 for the
Demonstration District A. See, e.g., Strickland, 556 U.S. at
Here, Demonstration District A would do just that. As Mat
directed him, only for Demonstration District A, to freeze Sen:
District 5. See [D.E. 116] 164-68; [D.E. 117] 12-14, 103-05;

Demonstration District A requires mapmakers to destroy an al

. Mattingly Rep. at 1. Originally,
s to simulate the creation of VRA
1to “freeze” Senate District 5, an
admitted that “freezing” various
m. See [D ™ 116] 178-81. The
'dits his testimony and report.
w, Section 2 does not require a
ict. See De Grandy, 512 U.S. at
Indeed, “if there were a showing
)y otherwise effective crossover
enth and Fifteenth Amendments.”
Jlaintiffs cannot use Section 2 to
ideal majority-black district in
}; De Grandy, 512 U.S. at 1008.
gly concedes, plaintiffs’ lawyers
District S as if the VRA required
attingly Rebuttal Rep. at 1. Thus,

dy performing crossover district.

See Strickland, 556 U.S. at 24; De Grandy, 512 U.S. at 1008; r--rce, 97 F.4th at 228; cf. LULAC

548 U.S. at435. This fact provides more evidence that Demon

¢ “gured.
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Demonstration District A forces additional county sp
a 23-county grouping that frustrates Stephenson I, and destro
Senate District 5. Thus, the court finds that Demonstration Di

4,

Even if plaintiffs’ demonstration districts did compor
the court finds that race predominated over plaintiffs’ di
demonstration districts. At trial, Esselstyn testified that he us
criteria” to draw plaintiffs demonstration districts. [D.E. 117
Esselstyn used race as the “dominant and controlling
demonstration districts. Miller, 515 U.S. at 913. To the ext
not predominate over his districting decisions, Esselstyn was -

At every turn, Esselstyn made decisions designed to ¢
majority-black districts. Esselstyn began his districting proc
specific areas in northeast North Carolina with more than 50%
Esselstyn did not consult materials from the General Assembl
hearings concerning the 2023 districting process. See [D.E
demonstration districts, Esselstyn used Maptitude, a piece of
to view district demographics as he drew them. See id. at 65
data into Maptitude. See * Esselstyn, however, chose not

as * ome, age, or party registration. -~ "

Instead, Esselsty.
and opened a “view pane” that allowed him to monitor a distric
Esselstyn also used DRA 2020, another piece of mapmaking s

corroborate results produced by . . . Maptitude.” Esselstyn Re
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in surrounding districts, requires
a performing crossover district in

ct A is not reasonably configured.

ith traditional districting criteria,
icting decisions in drawing the
“a number of considerations and
5. The court finds, however, that
tionale in drawing” plaintiffs’
Esselstyn suggests that race did
a credible witness.
v majority-black districts or near
. by identifying the counties and
VAP. See Esselstyn Rep. at 5-7.
listening sessions or Committee
17] 64, 66. To draw plaintiffs’
pping software that allowed him
isselstyn could load a variety of
ad any socioeconomic data such
x € VAP datz *~“o Maptitude
BVAP as he was drawing it. Id.
ware, “as a quick cross-check to

it 49. Esselstyn used DRA 2020
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in “Hide Election Data and Partisan Analytics” mode. Id.;
only district characteristic Esselstyn appears to have viex
population sorted by race. See Esselstyn Rebuttal Rep
Esselstyn’s DRA 2020 user interface). The court finds th
decisions. Esselstyn’s contrary testimony was not credible.

Esselstyn’s maps also help demonstrate that rac
Demonstration District A is an artifice that would crack Sen:
district. Demonstration District A’s outlandish 23-county
evinces race-based districting. See Covington, 316 F.R.D. at
grouping as evidence of race predominating districting decisi

Demonstration District C has a tail-like appendage °
captures majority-black areas. See, e.g., [D.E. 117] 16, 464
Fig. 5. Moreover, Demonstration District C splits Vance Cc
General Assembly kept whole in the enacted plan. See [D.E.
split Vance County and Wilson County even though Franklin
populations than Vance and Wilson. {-- id. at 84-85. Ess
violates Stephenson. See Pender Cnty., 361 N.C. at 50709,
evinces racial predominance. Similarly, Mattingly’s confuse:
groupings associated with Demonstration District C further
[D.E. 116] 202-08. Te™" ily, Mattii “y’s exp’ ition confl
Rep. at 5.

As for Demonstration Districts B and D, Esselstyn sp

claw-like protrusions that surgically target the majority-black a
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selstyn Rebuttal Rep. at 48. The
in DRA 2020 are measures of
: 59-62 (several screenshots of

ace drove Esselstyn’s districting

drove his districting decisions.
Jistrict 5, a performing crossover
»uping is another distortion that
—~63 (considering large 20-county
).

reaches into Vance County and
'0; Esselstyn Rebuttal Rep. at 27,
y and Wilson County, which the
'] 80-82. Furthermore, Esselstyn
inty and Nash County have larger
yn’s treatment of these counties
'S.E.2d at 374-76. This conduct
\d not credible explanation of the
inces racial predominance. See
dw - " report. Seel tingly
Pasquotank County and created

1s in Pasquotank County. Indeed,
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Esselstyn admitted that he placed voter tabulation districts (“
50% or higher BVAP into Demonstration District B-1. He «
district majority-black. See [D.E. 117] 78-79.

The court finds that Esselstyn’s choice to incorporate
indicates that race drove his districting decisions. In the only (

testified as a mapping expert, he exclusively relied on BVAP d

See [D.E. 117] 94; Alpha Phi Alpha Fraternity Inc., 587 F. Su
ACS estimates yielded higher black population numbers, Esse!
failed to credibly explain why he made this change. Th
Collingwood, plaintiffs’ racial polarization expert, chose to us
BCVAP ACS estimates. On this record, the court finds that ra
not be compromised” when plaintiffs drew their demonstratic
at 189; see Bush, 517 U.S. at 994 (O’Connor, J., concurring);

Plaintiffs’ demonstration districts either fail to include
configured, or race predominated over plaintiffs’ districting d
18; Strickland, 556 U.S. at 14-20; Bush, 517 U.S. at 994 (O°(
U.S. at 3741 & n.4; Gingles, 478 U.S. at 50. Thus, the cour
Gingles’ first precondition by a preponderance of the evidence

B.

As for the second Gin, *  precondition, plaintiffs mus

“politically cohesive.” Gingles, 478 U.S. at 51; see Milligan, £

political cohesion by “showing that a significant number of mi

for the same candidates.” Gingles, 478 U.S. at 56. “Unlike th
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[Ds”) in Pasquotank County with

| so while attempting to make the

CS-derived CVAP estimates also
ier Section 2 case where Esselstyn
1 taken from the decennial census.
3d at 1272. Here, however, when
yn used ACS estimates. Esselstyn
answer is race. Notably, even
lecennial-census BVAP data over
was the consideration that “could

districts. ~— sthune-Hill, 580 U.S.

aw II, 517 U.S. at 907.
black majority, are unreasonably
sions. See Milliy 599 U.S. at

nor, J., concurring); Growe, 507

nds that plaintiffs failed to prove

thow that their minority group
) U.S. at 18. Plaintiffs may show
rity group members usually vote

irst Gingles prong, which has an
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established br' * “-line test of 50%+, there is no cutoff for pc tical cohesion.” Pope v. Cnty. of
Albany, 94 F. Supp. 3d 302, 333 (N.D.N.Y. 2015) (cleaned up® Over the past five election cycles,
an average of 97.5% of black voters in North Carolina backed e same candidate. =< [D.E. 126]
999. Collingwood and Alford agree that black voters in Nor Carolina are politically cohesive.
See id. at ] 99-101. The court finds that plaintiffs have prov 1 Gingles’ second precondition by
a preponderance of the evidence.

C.

1.

“The key inquiry” under Gingles’ third precondition “is whether racial bloc voting is
operating at such a level that it would actually minimize or cancel minority voters’ ability to elect
representatives of their choice, if no remedial district were lrawn.” Pi==~= 97 F.4th at 212
(cleaned up); see Milligan, 599 U.S. at 18; Gingles, 478 U.S.: 51; Coving“-~ 316 F.R.D. at 168.
Such a finding “requires racial bloc voting that is legally sig1 icant.” Covingt~~ 316 F.R.D. at
167 (quotation omitted). As the Covington three-judge court explained, “a general finding
regarding the existence of any racially polarized voting, no matter the level, is not enough.” Id.;
see Bush, 517 U.S. at 994 (O’Connor, J., concurring) (observ_._g that a party “cannot simply rely
on generalized assumptions about the prevalence of racial bloc voting”). Without “significant
white bloc voting it cannot be said that the ability of minority voters to elect their chosen
representatives is inferior to that of white voters.” Gingles, 4 } U.S. at 48 n.15; Voinovich, 507
U.S. at 158; ™---- 97 F.4th at 212. Moreover, the “minority. ‘eferred ¢ lidate wec t
the voter’srace.” Ala. St ©* = < ofthe N/ *~™— “"ibama 12 F. Supp. 3d 1232, 1271 (M.D.
Ala. 2020); see Jenkins v. Red Clay Consol. Sch. Dist. Bd. ¢ Educ., 4 F.3d 1103, 1125-26 (3d

Cir. 1993).
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When considering Gingles’ third precondition, courts ask “merely whether . . . voters are
racially polarized,” not “why.” United States v. Ck~'=~*~n "nty., 365 F.3d 341, 348 (4th Cir.
2004). “[C]ausation is relevant,” but only “in the totality of circumstances inquiry,” not the three
Gingles preconditions. Id. at 347-48; see Lewis v A'amance “nty., 99 F.3d 600, 615-16 & n.12
(4th Cir. 1996).

Courts have emphasized the “crucial difference betwee.. legally significant and ~*~+istically
significant racially polarized voting.” Covington, 316 F.R.D. at 170 (emphasis in original). The
term “racially polarized voting” only means “different racial groups ‘vote in blocs for different
candidates.’” Id. (quoting Gingles, 478 U.S. at 62). Asthe Co 1gton three-judge court explained,
mere statistically significant racially polarized voting cannot ..uve the third Gingles precondition
because that label “applies equally well where there is only = minimal degree of polarization.”
Co~--ton, 316 F.R.D. at 170 (quotation omitted). Instead, the third Gingles precondition “is
concerned only with legally significant racially polarized voti ;, which occurs when the majority
group votes sufficiently as a bloc to enable it . . . usually « defeat the minority’s preferred
candidate.” Id. (cleaned up); see Gingles, 478 U.S. at 51, 55-56. Thus, Gingles requires lega r
significant racially polarized voting, “not merely statistically significant” polarized voting. Pierce,
97 F.4th at 212.

Courts often consider a “district effectiveness analysi when analyzing whether legally
significant polarized voting exists. See id. at 217; Covington, 6 F.R.D. at 168 & n.46; Common
Caus- * ° No. 18-CVS-14001, 2019 WL 4569584, at * 10 (N.C. Super. Ct. Sept. 3, 2019)
(three-judge court) (unpublished). A district effectiveness analysis is “a district-specific
evaluation used to determine the minority voting-age populatic.. level at which a district becomes

effective in providing a realistic opportunity for . . . voters of thi.. minority group to elect candidates
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of their choice.” ~-"~ton, 316 F.R.D. at 168 n.46. In ¢~ er words, the analysis detern * s
whether minority voters’ candidates of choice “would us-1lly be defeated without a VRA
remedy.” Id. at 168. Although such analysis is not requirec sr dispositive, it is probative. See
Pierce, 97 F.4th at 218.

As the Fourth Circuit observed in this case, “[p]laintif*’ own evidence [at the preliminary
injunction stage] demonstrates notable crossover voting stat¢ ide and locally.” Id. at 222. The
evidence presented at trial only confirms that observation. Th_ svidence demonstrates that legally
significant racially polarized voting does not exist in North Carolina ge: rally, in northeast North
Carolina specifically, in plaintiffs’ Demonstration Area spec ically, or in Senate District 1 and
Senate District 2 specifically.

Plaintiffs’ expert Collingwood conducted an effectiv-ess analysis on plaintiffs’ hand-
picked 12-county Demonstration Area in northeast North Caro 1a where plaintiffs contend a black
opportunity district should exist. See [D.E. 122-2] 21-22.! Collingwood calculated that the
average BVAP percentage necessary for a district in this regii 1 to elect their preferred candidate
is merely 47.7%. See id. Collingwood’s calculated medic.. is even lower at 47%. See id.
Collingwood’s analysis shows that black voters can elect the.. choice-candidate in districts with
BVAP percentages in the low-40s. See id. at 22. In other wc Is, plaintiffs’ expert Collingwood
demonstrates that black voters do not need a majority-black listrict to elect their candidate of
choice in plaintiffs’ Demonstration Area. See id.

4 The twelve counties in plaintiffs’ Demonstration irea are Bertie, Chowan, Gates,
Halifax, Hertford, Martin, Northampton, Pasquotank, Tyrell Vance, Warren, and Washington
Counties. See [D.E. 117] 174; Collingwood Rep. at 11. This . 2a includes counties that were not
in every demonstration district, [D.E. 118] 54, and excludc four counties in enacted Senate
District 1 (i.e., Camden, Currituck, Dare, and Perquimans Cou ies), and three counties in enacted
Senate District 2 (i.e., Carteret, Hyde, and Pamlico Counties). oreover, plaintiffs do not contend
that the twelve counties should be or could be a single Senate istrict.
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Both expert witnesses on racially polarized voting (Collir —vood for pl ~ “iffs and ./ *“ird
for defendants) agree that black voters do not need a majority-black district to elect their candidates
of choice in plaintiffs’ Demonstration Area. Moreover, « ‘endants’ expert Alford credibly
concluded that Senate District 1 and Senate District 2 have hig 1 levels of white crossover voting
than the Demonstration Area. S~~ [D.E. 122-1] 5. Consiste_. with Collingwood’s average and
median calculations, Alford opined that “the BVAP needed to elect a Black preferred candidate (a
Democrat) will very likely fall well below the 47% that Dr. C _llingwood suggested based on the
Demonstration Area results for earlier elections.” [D.E. 122-1] 5. The court finds Alford’s
testimony and conclusions on this point both credible and con elling.

At a more granular level, endogenous data from Senate Districts 1 and 2 and plaintiffs’
Demonstration Area show substantial crossover voting. Collingwood conducted a racially
polarized voting analysis for plaintiffs’ Demonstration Area . well as Senate Districts 1 and 2.
See Collingwood Rep. at 12-25. Collingwood’s initial anal, .is covered all statewide elections
conducted from 2016 to 2022 and measured the level of cros ver support from white voters for
black-preferred candidates. See id. at 27-41. Collingwa [|’s supplemental report includes
analysis for the 2024 statewide elections. See [D.E. 122-2]25-27.

For North Carolina’s 2024 statewide elections, Coll gwood’s data shows that Senate
Districts 1 and 2 featured higher levels of crossover voting than plaintiffs’ Demonstration Area.
See id. Crossover voting support in Senate Districts 1 and 2 ra ed from 15.7% to 26.6%. Seeid.
at 25-26. Crossover voting suppor’ ~ >l ~ 'iffs’ Demonstratic.. Area 7.3% 18.5%.
See id. at 27.

For North Carolina’s 2022 statewide elections, Colli zwood’s data shows that Senate

Districts 1 and 2 featured higher levels of crossover voting tt -1 plaintiffs’ Demonstration Area.
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See Collingwood Rep. at 27-28; [D.E. 115]2. 4. Crossov-- voting support in Senate Districts
1 and 2 ranged from 15.8% t0 22.3%. See Collingwood Rep. at 28. Crossover voting in plaintiffs’
Demonstration Area ranged from 10% to 13.4%. See id. at 27.

The results comport with North Carolina’s 2020 state ..ide contests. Crossover voting in
Senate Districts 1 and 2 ranged from 12.6% to 22.6%. See id. at 31; [D.E. 115] 24. Crossover
voting in plaintiffs’ Demonstration Area ranged from 8.9% to .8%. See Collingwood Rep. at 32;
[D.E. 115] 24.

North Carolina’s 2018 statewide elections also show substantial crossover voting.
Crossover voting in Senate Districts 1 and 2 ranged from 209 to 26.2%. See Collingwood Rep.
at 36; [D.E. 115] 25. Crossover voting in plaintiffs’ Demonstration Area ranged from 16% to
18.3%. See Collingwood Rep. at 38; [D.E. 115] 25.

North Carolina’s 2016 statewide elections again s w substantial crossover voting.
Crossover voting in Senate Districts 1 and 2 ranged from 18% 0 51.6%. See Collingwood Rep.
at 40; [D.E. 115] 25-26. Crossover voting in plaintiffs’ Dem stration Area ranged from 18.9%
to 43.4%. See Collingwood Rep. at 41; [D.E. 115] 25-26.

Collingwood’s racial polarization analysis shows su._stantial and consistent levels of
crossover voting in plaintiffs’ Demonstration Area. See Colli..zwood Rep. at 27-41; [D.E. 115]
23-26. Collingwood’s data comports with his analysis that bla -preferred candidates do not need
a majority BVAP district to win an election in plaintiffs’ Dem 1stration Area. See Collingwood
Rep. at 22.

Collingwood’s analysis of the 2024 election also confi—1s high levels of crossover voting
in Senate District 1 and 2 compared to the Demonstration 2 :a. Crossover voting in enacted

Senate District 1 ranged from 17.1% to 23.1% and 13.3% to 26.6% in enacted Senate District 2.

55

Case 4:23-cv-00193-D-RN  Document 131  Filed 09/30/25 Page 55 of 126



See [P.X. 279] 24-25. In the Demonstration Area, crossover r ranged from 7.3% to 18.5
See id. at 26.

Collingwood’s analysis of Senate District 5 (40.3: 5 BVAP), comprising Pitt and
Edgecombe Counties, also showed black-preferred candidates' )n all butone of theZ 2 contests
with over 52% of the vote. See [D.E. 118] 72; [P.X. 128] 23; [D.E. 105] J 38. Moreover, black-
preferred candidates won all of the 2020 contests with over 54% >fthe vote, and some around 60%
of the vote. Furthermore, they won all of the 2018 contests with over 52% of the vote. And they
won all of the 2016 contests with over 53% of the vote. See [I E. 118] 72-73; [P.X. 128] 24-26.

To the extent Collingwood concludes that legally sigt icant polarized voting exists and
compels dismantling Senate District 1 and 2 and creating ¢ majority-black Senate district in
northeast North Carolina, the court finds that Collingwood is r~* credible. The evidence does not
remotely support such a conclusion.

Collingwood’s electoral performance analysis shows _.at the black-preferred candidate
won all of the contests in the demonstration districts with win1 irgins on average between 10 and
20 points. See [D.E. 115] 4. In 2022, the black-preferre« candidate wins every contest in
Demonstration Districts A, B, C, and D by an average of betwe -1 6 and 10 percentage points. See
id. at 181; Collingwood Rep. at 19-20. In 2020, the black-preferred candidate wins every contest,
with an average win margin of 21% in Demonstration District \, 19% in Demonstration District
C, and 18% in Demonstration District D. See [D.E. 115] 181-°?2; Collingwood Rep. at 20-21.

In 2018, the black-preferred candidate wins every contc... in Demonstration Districts A, B,
C, and D with around 60% of the vote. See [D.E. 115] 182; C¢ ngwood Rep. at 21-22. In 2016,
the black-preferred candidate wins every contest in Demor ation Districts A, B, C, and D

typically by a margin of greater than 20%. See [D.E. 115] 18 13; Collingwood Rep. at 22-23.
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Collingwood admitted that the results of his perforr nce analysis were evidence that
Demonstration Districts A, C, and D—drawn at 51.47% B' \P, 50.21% BVAP, and 49.22%
BVAP, respectively—did not need to be drawn above 50% BV P to perform as black opportunity
districts. See [D.E. 115] 6-7. Moreover, even in Demonstra n District D, the district with the
lowest BVAP of 49.2%, the black-preferred candidate won e 'y election in 2022 by an average
of 7.4%. See id. at 7-9; Collingwood Rep. at 20.

Collingwood’s performance analysis based on tl._. 2024 elections confirms the
demonstration districts do not need to be drawn above 50% BV P to perform and featured average
margins of victory in the double-digits. In the 2024 elections, the black-preferred candidates win
all demonstration districts 100% of the time. See [P.X. 279] ). The average margin of victory
was 16.7% in Demonstration District A, 11.2% in Den nstration District B, 13.7% in

Demonstration District C, and 13% in Demonstration District . S

id.

Collingwood analyzed the BVAP percentage that a « strict in the Demonstration Area
requires to afford at least equal black electoral opportunity ¢ 1 concluded that the threshold is
47%. See Collingwood Rep. at 24. The evidence shows t 1t Collingwood’s estimate is not
credible and is much too high.

Collingwood testified that his BVAP analysis was a “s wlation” analysis, i.e., simulating
each theoretical level of black voting population from one to o :hundred. See [D.E. 115] 35-36.
Collingwood, however, has not conducted his BVAP analysis n another court context” and does
not know if other courts have accepted it. ™ at 36-37. Morc.ver, Collingwood’s methodology
differed significantly from analyses that other voting rig s experts in redistricting cases

performed, including in cases in North Carolina. See [D.E. 20-] Bemnard Grofman, Lisa Handley,

David Lublin, Drawing Effective Minority Districts: A C_aceptual Framework and Some
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T rm 79 N.C. L. Rev. 1383 (2001). For examp__, experts in voting rights litigati
typically conduct a “district-specific, functional analysis that considers the participation rates and
voting patterns of whites” in order “to determine the percentag of the minority population that is
needed to provide minority voters with an opportunity to elect _andidates of their choice.” [D.E.
20-1] 8; Grofman Mw~wring Ffant= Minority ™4tricts, 79 N.C. L. Rev. at 1423 (“A case-specific
functional analysis . . . must be conducted to determine the percentage minority necessary to create
an effective minority district.”).

Collingwood did not calculate the percent needed to ¢ :ct a black-preferred candidate at
any district level or at the county level. See [D.E. 115] 38-39. Collingwood claimed that this
analysis could not be conducted at the county level. Id. at 44— (“But if you have a county set at
-- you know what the BVAP is -- say it’s 50 percent -- you ¢ ’t, like, do a simulation and say,
‘Well, if this county was actually 45 percent,’ or 35 percent, t . -ause that’s not possible.”); id. at
43 (“If you’re looking at a full county, you know what the B . AP is of that full county, so you
wouldn’t be able to simulate a change in BVAP there.”). The )urt disagrees. You can calculate
the BVAP needed for a single-member district within a county  qualify as an opportunity district,
just as Collingwood calculated that number for his “Demonstration Area.”

Collingwood also testified that he could not conduct th analysis at the district level. See
id. at 47-48 (“And the reason I say that is because any distric once you have it set in stone, the
BVAP is fixed . . . once it is fixed, you know what the BVAP “3. And so you just can’t say that,
well, we know the BVAP here is 47 but if we shift it down to >, what would it be?”’). Moreover,
he rejected any analysis that adjusted the BVAP of an existin; listrict to determine at what level
that district would perform, claiming “that wouldn’t make sens because that district is already set

at the BVAP.” Id. at 49; see id. at 50-51 (“[Y]ou have a fir~1 Black voting age population in
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Collingwood suggested that he and Dr. Handley were “basic ly doing the same thing.” [D.E.
115] 46. Collingwood repeatedly admitted, however, that he lid not know how those analyses
were conducted. See [D.E. 115] 45 (“I just don’t know what Dr. Handley is doing here.”); id. at
44 (“I just don’t know, you know, what she’s doing. So I can’t really speak to what she’s doing.”);
id. at 47 (“But again, I just don’t know what she’s doing.”); id. at 53 (“Well, I don’t know exactly
what she’s doing because I don’t know her”). The court does not credit Collingwood’s analysis.

Collingwood’s analysis differed from the analyses generally accepted in redistricting cases
in several key respects. Dr. Handley’s analysis was conducted in several county groupings and in
individual counties. See [D.E. 115] 43, 53; [D.E. 20-1] 34,1 -13, Tbls. 3-22B. Collingwood’s
analysis was conducted as “a regionwide, 12-county analysis”: a “broader” region than a district.
See [D.E. 115] 38, 54; see also Collingwood Rep. at 24 (“I use an area wider than any of the
demonstration districts.”).

Collingwood arbitrarily chose the Demonstration Area“ thout a reliable methodology. As
mentioned, this 12-county Demonstration Area region exclude: ieveral counties in enacted Senate
District 1 (Perquimans, Camden, Currituck, Tyrell, and Dare Counties) and Senate District 2
(Carteret, Pamlico, Hyde Counties). See [D.E. 105] 99 31->". The Demonstration Area also
included counties that are not in every demonstration district. 3ee [D.E. 115] 54. Collingwood
also failed to include every county in the area plaintiffs have dentified as the “Black Belt” by
excluding Edgecombe County. See id. at 176-77.

The 12-county Demonstration Area also does not align ith any enacted county grouping,
or even with any of Mattingly’s proposed county groupi s. For example, the 12-county
Demonstration Area is larger than (1) the 1-district grouping fc Jemonstration District A (Vance,

Warren, Halifax, Northampton, Hertford, Bertie, Martin, anc Vashington Counties), Mattingly
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Rep. at 6; (2) the 2-district grouping for Demonstration District B (Warren, Halifax, Northampton,
Hertford, Bertie, Martin, ..Jtes, ...owan, and part of Pasquotank Counties (District B); Camd
Currituck, Perquimans, Chowan, Washington, Tyrrell, Dare, Hyde, Pamlico, Carteret, and part of
Pasquotank Counties (District B-1)), id. at 8; (3) the 3 district-grouping for Demonstration District
C (Bertie, Chowan, Gates, Halifax, Hertford, Martin, Northam; »n, Warren, Washington, and part
of Vance Counties) (District C); Franklin, Nash, part of Va_:e, and part of Wilson Counties
(District C-11); Wayne, Green, and part of Wilson Counties ( istrict C-4), id. at 9; or (4) the 2-
district grouping for Demonstration District D (Warren, Halif__., Northampton, Hertford, Bertie,
Gates, Martin, Washington, Tyrell, part of Pasquotank Counti-~ (District D); Camden, Currituck,
Perquimans, Chowan, Dare, Hyde, Pamlico, Carteret, and part of Pasquotank Counties (District
D-2)). Seeid. at 10.

Collingwood’s 12-county Demonstration Area is ¢ o noncontiguous. It excludes
Perquimans County and leaves a hole in the northeast corner of North Carolina.

In contrast to Collingwood, Dr. Handley used bot] statewide and state legislative
elections. Collingwood excluded state legislative contests. | e [D.E. 115] 39—44. Incredibly,
Collingwood claimed that state legislative contests cannot be ...ed for this type of analysis, even
though Dr. Handley used them for this type of analysis. Seei¢ at43.

Collingwood admitted that the black percentage needt to win will vary across both the
grouping of the geography of voters and the election contes considered. See [D.E. 115] 39.
Collingwood, however, only looked at two election years (202 and 2020) for his BVAP analysis,
even though he included four election years (2022, 2020, 20 3, and 2016) for his performance
analysis and his racially polarized voting analysis. See [D.E. 1.5] 43, 55; Collingwood Rep. at 2.

In contrast, Dr. Handley used four election years in her analysi See [D.E. 115] 43. Collingwood
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did not credibly explain this change in datasets. Collingwo ’s analysis reflects result-driven
analysis. Cf Inre Lipi*  “** tatin Calcium) Mktg. Sals ic. & Pr~+~ Ti-+ Litig., 892
F.3d 624, 634 (4th Cir. 2018) (“Result-driven analysis or cherry-picking, undermines principles of
the scientific method and is a quintessential example of _._plying methodologies (valid or
otherwise) in an unreliable fashion.”) A court may “exclude” r not credit such testimony. See
id.

Collingwood’s analysis has more problems. Collingw 3d’s BVAP analysis based on 27
elections is reported as a histogram showing the estimated BV P required in a particular contest
for the black-preferred candidate to win. See [D.E. 115] 55; Cc "'ingwood Rep. at 25. His analysis
showed two election contests where the BVAP needed was bet ezen 42% and 43% in order for the
black-preferred candidate to win, 10 election contests where thi 3VAP needed to win was between
44% and 45%, and seven elections where the BVAP needed to win was between 46% and 47%.
See [D.E. 115] 57-58; Collingwood Rep. at 25. Thus, in 19 of the 27 elections included in the
analysis, 47% or less BVAP was necessary to guarantee victor for the black-preferred candidate.

See [D.E. 115] 58.

In the remaining eight elections, there was one electic where the BVAP needed to win
was between 48% and 49% for the black-preferred candidate to win, one election between 50%
and 51%, and six elections between 52% and 53%. See [D.E 115] 58-60; Collingwood Rep. at
25. Thus, very few elections support a 47% BVAP estin..te as the percent required for a
performing district.

Collingwood did not report, and did not know, where | of the different election contests
were in his histogram. See [D.E. 115] 60-61. He claimed th: “[t]he exercise is to basically take

. . . the results of these 27 separate contests and to show whe he overall average is.” Id. at 61.
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Collingwood, however, only reported the mean of his analysi 47.07% BVAP—and did not
report, and did not know, the median value in his analysis. See id. at 64. Moreover, he admitted
that most of the values fall below a 47.07% BVAP. See id. at »2—63. Collingwood also admitted
that his analysis did not show variation across counties, acros listricts, or across precincts. See
id. at 61, 68. As discussed, however, variations exist across the : counties, districts, and precincts.

Collingwood also admitted that his BVAP analysis dic 10t discern between the precincts
in split counties that were included in plaintiffs’ demonstr...on districts as compared to the
precincts in split counties that were not included. See id. at 68. He also agreed that if a given
county or area has higher crossover voting than its neighbor, { n that county or area would need
less BVAP than a neighbor to elect the black-preferred candid 2. See [D.E. 115] 62.

Unlike Dr. Handley, Collingwood failed to show his w __k. He reports no details about the
specific contests falling within each BVAP level. He also fail 1to show “the percentage of vote
a black-preferred candidate would receive in each House and lenate grouping of interest, given
the turnout rates of blacks and whites and the degree of black c..aesion and white crossover voting
for each election, in a 50%, 45%, 40% and 35% black VAP wstrict,” as Dr. Handley’s analysis
did. See [D.E. 20-1] 12.

Collingwood also acknowledged that including Pitt a | ™ Igecombe Counties, which he
excluded from his BVAP analysis, would reduce the BVAP le | needed to win in northeast North
Carolina. See [D.E. 115] 75. Collingwood also admitted at his BVAP analysis “certainly
demonstrates that a . . . Black performing district could be dra 1 under 50 percent.” Id. at 76-77.

Atbott  Collin_ »dcl y-picked the election contests, the years, and the counties
and ran his BVAP analysis in a manner inconsistent ' th generally accepted methods.

Nonetheless, even with all of Collingwood’s methodological ueficiencies, Collingwood’s BVAP
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analysis confirms that 50% BVAP is not required in the Demonstration Area, and that the percent
needed to win is likely well below 47%.

The court credits Alford’s response to Collingwood’s analysis. Alford found it was clear
from Collingwood’s analysis that 50% BV AP is not required to ~lect the black candidate of choice.
See [D.E. 119] 54-55; [D.X. 59] 15. As Alford credibly explai d, because all the black-preferred
candidates are the Democratic candidates, the electoral perfoi...ance of a district is the expected
Democratic share of the general election vote in the district. § :[D.E. 119] 51-52; [D.X. 59] 15.
Moreover, Alford credibly testified that he had never seen the t, Je of BVAP analysis Collingwood
performed and called it “unusual.” See [D.E. 119] 52, 55; se¢ 1so id. at 114 (“It’s not the way I
would do that or the way I’ve seen other experts do it.”).

Alford reproduced Dr. Baretto’s graph depicting precinct-level election results graphed
against the precinct-level 2020 census BVAP. Forexample,in )20, the vote for white Democratic
governor candidate Cooper, who was the black-preferred candidate, starts to move to about 50%
around 35% BVAP, and Cooper wins in all precincts well below 50% BVAP. See [D.E. 119] 55—
56; [D.X. 59] 16. Alford produced the same chart for Collingwood’s 12-county Demonstration
Area, which shows the vote for Cooper starting to move to about 50% in precincts around 37%
BVAP and that Cooper wins all precincts well below 50% BVAP. See [D.E. 119] 55-56; [D.X.
59] 16-17. The 2016 Governor’s race produced a very similar result. See [D.X. 59] 16-17.

Plaintiffs served supplemental reports from Collingwc .3 that updated his BVAP analysis
to add the 2024 election results and that increased his BVA' needed to win estimate to 47.7%
BVAP. See [P.X. 279] 20. .uis analysis suffers from the same methodological flaws, 1 the

court declines to credit it.
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Collingwood again conducted his analysis on the 12-county Demonstration * ‘a and did
not analyze at the district-level or county-level. See [P.X. 2 1] 20. Collingwood reported the
same “histogram” for his results, and again failed to report which elections fall within which BVAP
ranges in his histogram. Id. at 20-21.

As with his initial analysis, Collingwood’s updated 3VAP analysis shows that 50%
districts are not necessary in the Demonstration Area, and the —-imber is much lower than 47.7%.
Moreover, it appears from the histogram that two elections 1_1 within the 41% to 43% range,
eleven elections fall between the 43% and 45% range, nine ¢ ctions fall between the 45% and
47% range, and six elections fall between the 47% and 49% ra1 e. See id. at 21. Thus, more than
half of the 42 elections Collingwood analyzed fall below the 4% BVAP range, and 28 out of 42
elections need 49% or less BVAP. See - at 21.

Collingwood engaged in other cherry-picking that af :ts the accuracy of his analysis.
Collingwood only analyzed the behavior of black voters and w. e voters, and did not consider the
voting behavior of non-black minority voters (i.e., voters othe: 1an black and white voters). =<
[D.X. 76] 13. This choice matters because the crossover pro; rtion among white voters can be
different from the level of crossover support among voters ths. are neither black nor white. See
id. This difference is not important for assessing the impact o :andidate party versus race, but it
is important in a BVAP needed to win analysis because that ¢ 1ilysis is impacted by the level of
all non-black voting for the black-preferred candidate. See id.

To respond to Collingwood’s updated BVAP analysis, ford first analyzed black versus
“non-Black” (i.e., all voters who are not black) voting behavior, and found the estimates for
crossover voting for non-black voters are “systematically high > than the estimates of crossover

voting based on white voters alone. See id. at 13-14, Tbl. 5.
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Alford then estimated the BVAP needed to win based on the 2024 elections following the
procedure that Dr. Handley used in her work and used the black versus nc  black voter estimates.
Id. at 12-15. That analysis shows an average of 42% BVAP - -eded to win in the Demonstration
Area, and also shows the levels needed in each of the 2024 cc..lests analyzed. See [D.X. 76] 15—
16, Tbl. 6. This 42% BVAP needed to win number, which is more than five percentage points
lower than Collingwood’s estimate, reflects higher crossover voting of all non-black voters in the
Demonstration Area (roughly 23% on average) than for white voters alone (roughly 15% on

average). See [D.X. 76] 15.

Alford also analyzed the BVAP needed to win in re” vant areas in northeastern North
Carolina, and he found that the average BVAP needed to wit n Senate District 1 and in Senate
District 2 was 41%. Id. at 16, Tbl. 6. In Edgecombe and Pitt Counties, that number drops to 30%
and to 22% statewide. Id.

Alford’s analysis contradicts Collingwood’s updai | BVAP analysis, and it also
demonstrates that the analysis can be conducted at the district: vel (such as Senate District 1 and
2) and at the county-grouping level (such as in the case of | gecombe and Pitt Counties). In
opposition, Collingwood rejects Alford’s contention that th BVAP needed to elect a black-
preferred candidate is less than 47%. See [P.X. 280]2. Insup, rt, Collingwood cites lower black
turnout in the 2024 election and claims that his BVAP estima: increased because of lower black

turnout in 2024 compared to white voter turnout. S

id. at2, 7 But Collingwood overemphasizes
the impact of tt  turnout d v the le* r 47% to 47.7%—in

his BVAP estimates. Id. at 7. Moreover, Alford’s BVAP needed to win analysis acc nts for

actual turnout in the 2024 election. See [D.X. 76] 5.
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Collingwood also contends that the higher white crossover voting in Senate District 1 and
Senate District 2 compared to the Demonstration Area “is attributable to coastal Outer Banks
counties” that “cannot easily be combined with the Black-Belt counties of the Demonstration Area
to construct a black-performing district.” [P.X. 280] 2; see i at 10. Collingwood’s assertions
about crossover voting, however, are based on his calculations that excluded the crossover voting
of voters who are neither white nor black, which results in lo' :r levels of crossover voting than
when all non-black voters are considered.

At bottom, Collingwood’s analysis is deeply flawed, ind the court does not credit it.
Moreover, Alford’s analysis shows that even in Collingwoo s Demonstration Area, and even
using 2024 turnout data, the average BVAP needed to win is 4. %. Furthermore, the court credits
Alford’s entire analysis as more reliable and accurate than Coluagwood’s entire analysis.

2.

Collingwood was not a credible witness at trial for othe: . 2asons. For example, before trial,
Collingwood provided the legislative defendants with a copy - his resume. See [D.E. 115] 85;
[P.X. 37] 1. On that resume, Collingwood prominently 1 :ed Dr. Barreto as the chair of
Collingwood’s Ph.D. committee. See [P.X. 37] 1. As the )urt discussed in its preliminary
injunction order, the court found Dr. Baretto’s “belated explanation undercut[] all of Dr. Barreto’s
conclusions by demonstrating that fuller data sets could chany his estimated outcome.” Pierce,
713 F. Supp. 3d at 229. Plaintiffs did not use Dr. Baretto at trial and instead retained his student,
Collingwood.

After the first day of trial, plaintiffs served the legis__tive defendants with an updated
version of Collingwood’s resume. See [D.E. 115] 85. Collir wood testified that he personally

edited this latest version of his resume. See id. When asked,' .der oath, if he removed anything
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from his resume, Collingwood replied with an unqualified “no.” Id. Collingwood went further,
stating that “[y]ou would never do that in academia.” Id.

But Collingwood did. Collingwood intentionally removed Dr. Barreto from his resume
and plaintiffs served Collingwood’s updated resume on the legislative defendants only after the
start of trial. See [D.E. 115] 85-86. When confronted at tria 1bout removing Dr. Barreto from
his resume, Collingwood, visibly nervous, gave a rambling ar ver and disclosed other things he
removed from his resume, including a personal website. = ¢ [D.E. 115] 86. Collingwood
attempted to explain that “people at my level of associate pro! :sor who is [sic] going up for full
[sic] in academia do not have their chair or their committee or e people like that.” Id.

Collingwood’s explanation is unconvincing and r ects poorly on his credibility.
Moreover, Collingwood admits that he removed Dr. Barreto uom his resume only after he was
deposed. See id. Collingwood’s credibility is also underminc.. because the resume listed on his
University of New Mexico faculty page still prominently iden ies Dr. Barreto as the chair of his
Ph.D. committee.'® The court finds that Collingwood’s transp... :ntly false excuses undermine his
credibility.

The record contains other examples of Collingwooc : lack of candor. Collingwood
included two contests—the 2018 State Supreme Court race =nd 2018 Court of Appeals 2—
involving three candidates in his analysis. See Collingwood] p. at 6. In both his performance
analysis and his racially polarized voting analysis, Collingwoo: :ombined the two candidates who
obtained high levels of support from white voters together to indicate the contests as “Blocked”

and as not performing for the black-preferred candidate. Id. at 6, 1. 6; [D.E. 115] 9-21. But

15 The resume available on Collingwood’s faculty pa.. lists Barreto as the chair of his
Ph.D. committee on the first page. See Univ. of NN Faculty, Loren Collingwood,
https://polisci.unm.edu/people/faculty/profile/collingwoodl.pc (last visited Sept. 29, 2025).
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Collit vood admitted that ~ : black-preferred candidate received a higher vote total than either
of the white-preferred candidates individually. See [D.E. 11! 10, 12, 19. The black-preferred
candidate was not “blocked.” Collingwood made “an assumption” that a white-preferred candidate
would win Senate District 1 and 2 in a two-candidate race. See id. at 15-15. The analysis,
however, is supposed to observe voting preference by race, it to assume that question away.
Collingwood had no basis to speculate where white support for one or the other of the white-
preferred candidates would go in the event of a two-candidatc ace. The only observable fact is
that the black-preferred candidate actually received the most * tes and was not blocked. Alford
credibly responded and explained that the black-preferred can._iate did not lose this election and

that white voters did not block the black-preferred candidate. --e [D.E. 119] 122.

Collingwood also lacks experience analyzing Noru: Carolina voting patterns and
geography. Collingwood has never served as an expert witn s in a case in North Carolina or
submitted an analysis of racially polarized voting to a court: North Carolina before this case.
See [D.E. 117] 173. Collingwood has only ever advised j--isdictions during redistricting in
California and New Mexico and a significant amount of his ex rience is in California. See id. at
172-73. Other than one paper that included some data from Nr-th Carolina, Collingwood has not
analyzed racially polarized voting in North Carolina in an acaucmic setting. See id. at 173. The

court does not credit Collingwood’s analysis.

3.

The court also finds that the __ccess oy | candidates in ossover districts
supports a finding that legally significant racially polarize r does not exist in North Carolina,
including in northeast North Carolina. For example, Set rict 5 in Edgecombe County and
Pitt County had a BVAP of 40.5% and comfortably elec ack Democrat (Kandie Smith) in
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2022 and 2024. See [D.E. 105] Y 38, 67. Likewise, House District 8 in Pitt County had a BVAP
of 45.35% in 2024 and 38.13% in 2022 and comfortably elected a black Democrat (Gloristine
Brown) in 2022 and 2024. See id. at 1] 45, 73. Similarly, F use District 24 in Wilson County
and Nash County had a BVAP of 38.5% and comfortably elected a black Democrat (Dante
Pittman). See id. at §55. And House District 27 in Halifax County, Northampton County, and
Warren County had a BVAP of 39.5% and comfortably elected a black Democrat who is also the
lead plaintiff in this case (Rodney Pierce). See [D.E. 105] 5% The list goes on throughout North
Carolina. For example, Sydney Batch, a black Senator and rrent Senate Democratic Leader,
represents a district in Wake County “that’s less than 20 perce " black, and she comfortably won
her district. [D.E. 116] 99. Senator Blue, a black Senator anc. .ormer Senate Democratic Leader,
represents a district in Wake County that is only 40% black, a..J he comfortably won his district.
See id. Representative Reives, a black Representative anu Minority Leader in the House,
represents House District 54 in Chatham and Randolph Cou ies. See [D.E. 116] 148. House
District 54 has a BVAP of 11.6%. See [D.E. 118] 101. Representative Reives has comfortably
won five straight elections. See [D.E. 116] 148.

The success of black-preferred candidates also exists it ongressional races. For example,
in 2022, Congressman Don Davis (an African-American Dem rat) won Congressional District 1
in northeast North Carolina with a BVAP of 41.23%. See ).E. 116] 31-32. Congressional
District 1 includes Bertie, Camden, Chowan, Currituck, Edgecombe, Gates, Granville, Greene,
Halifax, Hertford, Lenoir, Martin, Nash, Northampt:  Pasquotank, Perquim , Tyrell, Vance,
Warren, Washington, Wayne, and Wilson Counties. See [D.] 105] § 117. Congressman Davis
comfortably won reelection in 2024. See id. Congressm: Davis’s experience with North

Carolina voters is not unique. See Pierce, 713 F. Supp. 3d a !32 n.11. Congresswoman Alma
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Adams (an African-American Democrat) represents the peopll n Congressional D ict 12, which
encompasses a portion of Mecklenburg County and Cabarru County. District 12 is in western
North Carolina. See id. Congresswoman Valerie Foushe: an African-American Democrat)
represents the people in Congressional District 4, which enco: )asses Alamance County, Durham
County, Granville County, Orange County, Person County, nd a portion of Caswell County.
District 4 is in central North Carolina. See id. They were elec.. 1 in districts in 2022 with a BVAP
below 50%. See id. Congresswoman Adams and Congres: ‘oman Foushee were comfortably
reelected in 2024.

Notably, Congressman Davis represents most of plair.__ffs’ Demonstration Area. In fact,
most, if not all of plaintiffs’ Demonstration Area has been 1 jresented in Congress by a black
Democrat since 1992. See [D.E. 116] 16-32.

Congressman Butterfield, who represented most, if 1 t all of plaintiffs’ Demonstration
Area in Congress from 2004 to 2020, testified as a lay witn 5 and does not believe that black
candidates need a majority BVAP district to win throughout - ich of North Carolina. See id. at
25. Congressman Butterfield also testified that black-pref red candidates could succeed in
districts with less than 50% BVAP See id. at 24-25. Congr..sman Butterfield admitted that he
won overwhelmingly in Congressional District 1 from 2004to 110, when the BVAP in the district
was 47%. See id. at 16-22. Likewise, he won even bigger i 012 and 2014 when the BVAP in
the district was 52.65%. See id. at 22-26. Moreover, he won igin 2016, 2018, and 2020, when
the BVAP in the district was 44.5%. “--°~ at 28-29. Furthe__10re, as mentioned, Congressman
Davis (a blacl icrat) won the district comfortably in 2022 d 2024, when the district’s BVAP

was 41.23%. See id. at 31-32.
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Oddly, Congressman Butterfield also testified thai 1 higher BVAP is necessary in
plaintiffs’ Demonstration Area for black-preferred candidates .0 win. See id. at 25-26. The court
does not credit Congressman Butterfield’s testimony concer ng the Demonstration Area given
his self-described ‘“back-of-the-envelope analysis,” the demonstrated white crossover voting in
northeast North Carolina reflected in Congressman Butterfielc nd Congressman Davis’s electoral
success in districts with a BVAP below 50%, the flaws in Collingwood’s analysis, and the
persuasiveness of Alford’s analysis. Cf. id. at 16-32.

The court finds that racial block voting does not “op at[e] at such a level that it would
actually minimize or cancel . . . minority voters’ ability to el t representatives of their choice.”
Pierce, 97 F.4th at 212 (quotation omitted); see Milligan, 599 .S. at 18; Gingles, 478 U.S. at 51;
Covington, 316 F.R.D. at 168. Accordingly, having reviewed ¢ entire record, the court finds that
plaintiffs failed to prove Gingles’ third precondition by a prep 1derance of the evidence.

D.

Courts consider whether a Section 2 violation has occurred based on the totality of the
circumstances only after a party has established the three Git es preconditions. See Strickland,
556 U.S. at 11-12, see Covington, 316 F.R.D. at 167. As dis..ssed, plaintiffs failed to prove the
first and third Gingles preconditions. Thus, plaintiffs’ Sectio1 ' claim fails.

Even if plaintiffs did satisfy ~i~1les’ three precondi ns, the court finds that plaintiffs
failed to prove under the totality of the circumstances that 1 : district lines in northeast North
Carolina dilute the votes of black voters. See Perez, 585 S. at 64; 52 U.S.C. § 10301(b);
Milligan, 599 U.S. at 18; Abbott, 585 U.S. at 614; De Grandy, 512 U.S. at 1011-12 (“[I]f Gingles
so clearly identified the three [preconditions] as generally nec sary to prove a [Section] 2 claim,

it just as clearly declined to hold them sufficient . ... [CJourl mnust also examine other evidence
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in the totality of circumstances . . . .”); 7“~g'-~ 478 U.S. .. 44-46; ™-—- 97 F.4th at 218;
Covin~~=, 316 F.R.D. at 125. The Ginr'~~ totality-of-th :ircumstances inquiry about vote
dilution is “peculiarly dependent upon the facts of each case.” /illigan, 599 U.S. at 19 (quotation
omitted); A*bott, 585 U.S. at 614. Moreover, this court has ¢ mined the facts and conducted “an
intensely local appraisal of the electoral mechanism at isss as well as a searching practical
evaluation of the past and present reality.” Milligan, 599 U. at 19 (quotation omitted); see ™~
Grandy, 512 U.S. at 1018; Gingles, 478 U.S. at 79; Charlesto _nty., 365 F.3d at 349.
Among other local considerations, the court has consi__red:
(1) the extent of the state’s historical discrir-*~ation ncerning the right to vote
against plaintiffs’ minority group; (2) the extent of raci ly polarized voting; (3) the
extent to which the state has adopted other voting p1 tices that may exacerbate
discrimination against the minority group; (4) whe :r members of plaintiffs’
minority group have been denied access to a candidate ating process; (5) whether
members of plaintiffs’ minority group in the ¢ te ‘“bear the effects of
discrimination” in education, employment, or healtl hindering their ability to
participate in the political process; (6) whether pol :al campaigns have been
characterized by overt or subtle racial appeals; (7) the tent to which members of
plaintiffs’ minority group have been elected to public fice in the jurisdiction; (8)
whether there is a significant lack of responsiveness b  he state’s elected officials

to the “particularized needs” of plaintiffs’ minority oup; and (9) whether the
state’s policy underlying its use of the challenged voti  procedure is tenuous.

Pierce, 97 F.4th at 219 (quotation omitted); see Gingles, 478 S. at 36-38; S. Rep. No. 97417,
at 28-29 (1982). Courts call these considerations the Senate F  tors. See, e.g., Milligan, 599 U.S.
at 69-70 (Thomas, J., dissenting); United States v. Charlestc Cnty., 318 F. Supp. 2d 302, 321
(D.S.C. 2002).

“There is no requirement that any particular number of factors be proved, or that a majority
of them pc " * one way or the other.” Pierce, 97 F.4th at 219 eaned up); 2 G ies, 478 U.S.
at 45; Magnolia Bar Ass’n, Inc. v. Lee, 994 F.2d 1143,1147 (5 Cir. 1993). Senate Factors aside,
the court may consider “any circumstance that has a logical b ring on whether voting is equally

open and affords equal opportunity.” Brnovich v. Democratic [at’l Comm., 594 U.S. 647, 668—
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69 (2021) (quotation omitted). But “equal openness and equal opportunity are not separate
requirements.” Id. at 668. At bottom, “the core of [Sectio: 2 requires] that voting be equally
open.” Id. (quotation omitted).

As a threshold matter and before examining the nine oenate Factors, the court notes the
mismatch between plaintiffs’ racially polarized voting analys and their Senate Factors analysis.
Plaintiffs’ expert Collingwood performed a racial polarizatic analysis on plaintiffs’ 12-county
Demonstration Area (i.e., Bertie, Chowan, Gates, Halifax Hertford, Martin, Northampton,
Pasquotank, Tyrrell, Vance, Warren, and Washington Count :). See Collingwood Rep. at 11.
For the Senate Factors, however, plaintiffs’ expert Burch : ilyzed only 11 counties (Bertie,
Chowan, Edgecombe, Gates, Halifax, Hertford, Martin, M thampton, Vance, Warren, and
Washington Counties). See, e.g., Burch Rep. [P.X. 21] 10. = rch’s substitution of Edgecombe
County for Pasquotank County and Tyrrell County undermin__ the credibility of Burch’s Senate
Factors analysis. Notably, in the amended complaint, plainti ; cabined their requested relief to
“leav]e] intact the current district comprised of Pitt and Edgec« be Counties.” Am. Compl. at 22.
This district is Senate District 5, which is a black-performir crossover district drawn without
considering race, who Senator Kandie Smith (an Africar \merican Democrat) represents.
Nonetheless, plaintiffs purport to rely on Edgecombe _ounty’s unique demographics,
circumstances, and history to prove the necessity of a majorit black Senate district that will not
include Edgecombe County. Moreover, the court is left with 1t a Senate Factors analysis from
pli * iffs that includes Tyrrell County and Pasquotank County

The court gives much less weight to Burch’s Senate | ctors analysis due to her cherry-

picked inclusion of Edgecombe County and cherry-picked »mission of Tyrell County and
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Pasquotank County. Such cherry-picking undermines Burch’. credibility and anal, 5. See, e.g.,
In re Lipitor, 892 F.3d at 634.
1.
The first Senate Factor concerns “the extent of t1 state’s historical discrimination

concerning the right to vote against plaintiffs’ minority grc p.” Pierce, 97 F.4th at 219; see

Gingles, 478 U.S. at 3¢ i7; S. Rep. No. 97417, at 28-29 ( 382). Courts addressing the first
Senate Factor emphasize that “contemporary examples of dis: mination are more probative than
historical examples.” Veasey v. Abbott, 830 F.3d 216, 257 (- .a Cir. 2016) (en banc); Pierce, 97
F.4th at 221.

At the preliminary injunction stage, plaintiffs mustere “very old” and “overwhelmingly
outdated” evidence of historical discriminatory practices and 1ses. Pierce, 97 F.4th at 220; see
Pierce, 713 F. Supp. 3d at 234. At trial, plaintiffs called Con; :ssman Butterfield, Senator Blue,
Representative Reives, Representative Pierce, and Matthew: o recount instances of historical
electoral discrimination in North Carolina. See [D.E. 116] 6 55. Plaintiffs’ witnesses are not
trained historians, were not qualified as experts, and could only stify to their personal knowledge.
See Fed. R. Evid. 602. They testified about very old cases i North Carolina. Thus, the court
gives this testimony little weight.

Plaintiffs reiterate many of their argument about old cc..s in their post-trial briefing. See
[D.E. 126] 221-27. The court acknowledges North Carolina’s »ng history. The court, however,

~

places greater weight on contemporary evidence. ~ i, e.g., Pi__ce, 97 F.4th at 221; Veasey, 830

F.3d at 257.
In their post-trial briefing, plaintiffs cite two cases as ntemporary evidence that North

Carolina implements “intentionally racially discriminatory” e ction laws. See [D.E. 126] 225
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(citing N.C. State Conf, of the NAACP v. McCr

™ lip Pandnlph Tnrt -- N Cene~Tq of Elections, 730 F. St

2025 WL 2627027, _ F.4th __ (4th Cir. 2025)). In McCrg
“not suggest[] that any member of the General Assembly 1

toward any minority group.” 831 F.3d at 233. As for North C

that case discussed a felon-disenfranchisement law that the G
more than 150 years ago. See 730 F. Supp 3d at 194. The Gen
discriminate against black voters and has not for a long tin
(“There is no evidence of discriminatory intent in this case.”,
(making “no finding that the General Assembly acted in bad f
drawing the challenged districts.”); Harris, 159 F. Supp. 3d a
Assembly acted in bad faith in drawing challenged congressic

Considering the paucity of contemporary evider
concerning the right to vote against black voters, the court giv
Thus, the court finds that Senate Factor one weighs against pl

2.

The second Senate Factor concerns the extent of raci:
478 U.S. at 36-38; Pierce, 97 F.4th at 219; S. Rep. No. 97417
this factor, courts consider whether “the State or political
™ “:nsperger, 587 F. Supp. 3d at 1316 (quotation omitte
(quotation omitted); Wright v. Sumter Cnty. Bd. of Elections &
(11th Cir. 2020). “This factor will ordinarily be the keystone ¢

Fraternity Inc., 587 F. Supp. 3d at 1316; Wright, 979 F.3d at 1
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831 F.?” 204 (4th Cir. 2016), and N 7, A.

5. 3d 185 (M.D.N.C. 2024), aff’d,
, however, the Fourth Circuit did
bored racial hatred or animosity
Jlina A. Philip Randolph Institute,
eral Assembly originally enacted
1 Assembly does not intentionally
See Strickland, 556 U.S. at 24
—ovington, 316 F.R.D. at 124 n.1
h or with discriminatory intent in
04 (declining to find the General
1 districts).
: of intentional discrimination
plaintiffs’ evidence little weight.

itiffs and favors defendants.

y polarized voting. See Gingles,
t 28-29 (1982). When analyzing
bdivision is racially polarized.”

see L™ AC, 548 U.S. at 426
tegistration, 979 F.3d 1282, 1305
+dilution case.” Alpha Phi Alpha

5.
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As discussed, plaintiffs failed to prove that legally -*-nificant racially polarized voting

occurs in North Carolina generally, in northeast North Caroli
Area specifically, or in Senate Districts 1 and 2 specifically. I
crossover voting statewide, in northeast North Carolina, in th
Districts 1 and 2. Furthermore, the court finds that, to the e
in North Carolina, including in northeast North Carolina, tt
Districts 1 and 2, it does not materially affect black voters’
process or to elect the candidate of their choice. Thus, the
weighs against plaintiffs and strongly favors defendants.
3.

The third Senate Factor concerns the extent to whic:
practices that may exacerbate discrimination against the minc
36-38; Pierce, 97 F.4th at 221; S. Rep. No. 97417, at 28-2
asks “whether other voting practices or procedures ampli
challenged voting procedure.” Die~~= 97 F.4th at 221. The
procedures “in operation at the time of the suit.” Id. (quotatic
3940, 56; Charleston Cnty., 365 F.3d at 351 (an:
contemporaneous with the lawsuit).

North Carolina employs typical voting practices and
62] 18. As Taylor noted at trial, North Carolina does not h:
does not employ cumulative voting, and does not have a sir
235. Far from exacerbating discrimination, North Carolina’s

to black voters in northeast North Carolina. For example, in
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specifically, in the Demonstration
ict, the evidence shows substantial
)emonstration Area, and in Senate
nt racially polarized voting exists
Jemonstration Area, or in Senate
lity to participate in the electoral

yurt finds that Senate Factor two

1e state has adopted other voting
v group. See Gingles, 478 U.S. at
1982). In other words, the court
the discriminatory effect of the
urt looks to voting practices and
ymitted); see Gingles, 478 U.S. at

ing practices and procedures

icedures. See Taylor Rep. [D.X.
unusually large Senate districts,
-shot provision. See [D.E. 119]
ting procedures specifically cater

122, the North Carolina Board of
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Tections placed 131 pol'” 1 places, or 4.93% of the state’s total polling places, in ple

iffs’

I nonstration Area even though only 2.68% of the state’s voting age population resides there.

See Taylor Rep. at 19. Moreover, North Carolina placed 14 «
for the 2022 election in predominantly black census tracts. Se
238.16

To the extent plaintiffs rely on racial gerrymandering ¢
fails. Last decade, the General Assembly relied on the mistak
required the majority-black districts it drew. See Covington, *
no finding that the General Assembly acted in bad faith or wi
the challenged districts . . . .”). Section 2 did not, however,
rejects plaintiffs’ request to adopt a view of Section 2 that Covi
rejects plaintiffs’ contention that Covington concerned packing
expressly noted that plaintiffs in Covington did not “bring [a p:
finds that the third Senate Factor weighs against plaintiffs and

4.

The fourth Senate Factor concerns whether members
been denied access to a candidate slating process. See (Fin~lag,
at 219; S. Rep. No. 97417, at 28-29 (1982). North Carolin

process. Thus, the court finds that the fourth Senate Factor do«

16 Taylor used American Community Survey data to ¢
census tracts were majority black. See Taylor Rep. at 20 n.41.
American Community Survey data. Thus, the court finds that «
predominantly black census tracts rather than, as Tayor stat
majority of black voting age individuals.
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. of the 19 early voting locations

laylor Rep. at 19-20; [D.E. 119]

es from last decade, that reliance
but sincere belief that Section 2
> F.R.D. at 124 n.1 (“[W]e make
discriminatory intent in drawing
quire the districts, and the court
ton rejected. Likewise, the court
The Covington three-judge court
qang] claim.” Id. Thus, the court

ongly favors defendants.

'plaintiffs’ minority group have
'8 U.S. at 36-38; Pierce, 97 F.4th
Joes not use a candidate slating

not apply.

clude that the early voting place
\s discussed, the court discounts
ly polling places were located in

census tracts with a numerical

Page 78 of 126



5.

The fifth Senate Factor concerns whether members of p
“bear the effects of past discrimination in areas such as educati
hinder their ability to participate effectively in the political |
Pierce, 97 F.4th at 222; see S. Rep. No. 97417, at 28-29 (198

Burch cites a litany of social statistics to show that bl
effects of past discrimination. The fifth Senate Factor, howeve
discrimination,” not merely outcomes that happen to correlate
Indeed, “the fact that two variables are correlated does 1
relationship.” Federal Judicial Center, Reference Manual o
2011); see People Who Care v. Rockford Bd. of Educ., Sch. Di
Cir. 1997) (“[A] statistical study that fails to correct for salier
make the most elementary comparisons, has no value as causal «
rigorous analysis is not required to prove causation, Burch
analysis, rely on a persuasive causal analysis, or explore alter
Burch states that black communities in plaintiffs’ Demnr
“supermarkets and other vendors of nutritious food.” Burch ]
past racial discrimination caused this result. See id. at 2-3, 1
white communities in western North Carolina face the same ¢
14-15. Predominantly white rural counties, such as Alleg
Mitchell Counties, also lack access to “supermarkets and other

Rep. at 20; see Taylor Rep. at 15. The court credits Taylor’s
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tiffs’ minority group in the state
employment, and health, which

ess.” Gingles, 478 U.S. at 45;

North Carolinians still bear the
.ontemplates the “effects of past
h race. Gingles, 478 U.S. at 45.
guarantee the existence of a
cientific Evidence 310 (3d ed.
N~ 205, 111 F.3d 528, 537 (7th
cplanatory variables, or even to
lanation.”). While a statistically
led to conduct her own causal
ive explanations. For example,
stration Area lack access to
. at 20. Burch simply assumes
'0. Taylor, however, notes that
umstances. See Taylor Rep. at
ly, Avery, Clay, ~-aham, and
\dors of nutritious food.” Burch

mion over Burch’s opinion that

Page 79 of 126



the rural-urban divide, rather than the effects of past rac
highlighted statistic. f== Taylor Rep. at 15.

As mentioned, Burch failed to include her own ca
analyses in her testimony and report do not support her conclu
118] 4-9, 15-17, 1920, 2223, 27-28. The court does n
disparities in her testimony and report as the “effects of past
at 45. Several other factors, besides past racial discriminati
Burch identifies and are unaccounted for in her analysis. Fo
educational performance, Burch failed to consider the effec
household, a child’s peers, early childhood care, and other f
Likewise, with respect to disparate employment outcomes
availability, job interests, and job skills, among other factors.
health outcomes, Burch failed to account for differences i
choices in arriving at her conclusions. If these factors affect 1
factors could cause the disparities Burch identifies. See, e.g,
Manual on Scientific Evidence 285 (3d ed. 2011) (defining
(noting that causal inference based upon observational data

secure than that provided by randomized controlled trials”).!”

17 A confounding variable is a variable that “corr
dependent variable[s] and cause[s] a correlation to exist betwe
being present.” In re Lipitor, 892 F.3d at 633 n.6 (cleaned u
F.4th 572, 583 (4th Cir. 2025) (“Statistics can shed light on tl
if race can be isolated from other confounding variables.” (ck
Burch did not analyze are correlated with race, the disparate
“effects of past discrimination.” Gingles, 478 U.S. at 45.

iscriminat’  explains "1 " s
| analysis, and the cited causal
ns. Cf [D.E. 115] 124-26; [D.E.
;redit Burch’s other highlighted
crimination.” Gingles, 478 U.S.
could cause the disparities that
:ample, with respect to disparate
f growing up in a single-parent
ors on educational performance.
rch failed to account for job
milarly, with respect to disparate
tercise, diet, and other lifestyle
al groups at different rates, these
deral Judicial Center, Reference
nfounding variable”); id. at 221

st[s] on a foundation that is less

e[s] with the independent and
hose variables without causation
cf. United States v. Moore, 145
resence of discriminatory intent
d up)). Thus, if the factors that
comes she identifies are not the

In short, the problem is not that the court believes or d_ __ not believe that the above listed
factors caused the disparities identified. The problem is that Surch failed to present evidence
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The court cannot say these other factors caused or co ributed to the di:

ities, but an

expert needs to control for other relevant variables to infer a ~~1sal relationship. At bottom, the

court is unwilling to attribute present-day disparities to past ra
of Burch’s “ipse dixit.” S=~ Di=rce, 97 F.4th at 222; cf. Flo
dissenting) (“Deciding whether a statistical disparity is cau:
controlling for other potentially relevant variables; otherwise.
by other influences.”); Engilis v. Monsanto Co., 2025 WL 2:
Cir. 2025); In re Lipitor, 892 F.3d at 64445; Reyes v. Wapl

903 F.3d 415, 425 (4th Cir. 2018); Belville v. Ford Motor Co.

Nease v. Ford Motor Co., 848 F.3d 219, 232-33 (4th Cir. 2017

259 F.3d 194, 203 (4th Cir. 2001).
a.

As for education, Taylor and Burch agree that North C
race and education. Taylor Rep. at 7; Burch Rep. at 4-8. TI
opinion that “[t]hings are different today.” Taylor Rep. at 7
segregated than the national average. See id. at 9; [D.E. 1
Carolina’s Black Belt are slightly more segregated than the No
are less segregated today than they were in 1991. See Tayl«
comparative and temporal analysis that provided importa
incc ~ lete analysis. © "D.E. 125-1]."" 43. Moreover ~ irc

but she did not analyze the degree to which educational attain

sufficient to prove by a preponderance of the evidence that p¢
disparities she identified.
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| discrimination on the sole sis
s, 588 U.S. at 335 (Thomas, J,,
. by a particular factor requires
ie difference could be explained
898, at *7-10, _ F.4th __ (Sth
Mobile Home Park Ltd. P’ship,

9 F.3d 224, 234 (4th Cir. 2019);

~ooper v. Smith & Nephew, Inc.

lina has a “checkered past” with
court, however, credits Taylor’s
North Carolina schools are less
| 218. While schools in North
.Carolina average, those schools
Rep. at 9-10. Taylor presented
context missing from Burch’s
xamined educational disparities,

mts contributed to any observed

racial discrimination caused the
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voter turnout differ es in North Carolina. See [D.E. 118
showing a “powerful relationship between education and votin
at 4. Burch, however, does not persuasively link present-day ¢
discrimination in North Carolina.

Burch cites a racial gap between white and black studen
Burch Rep. at 10-11. Taylor, however, correctly notes that Noi
these scores is indistinguishable from, if not slightly smaller the
Rep. at 10; [D.E. 119] 221-23. Moreover, schools in the Dem
gaps than schools in North Carolina’s most-populous counties.

In conducting her analysis, Burch used statewide data t
black and white students in North Carolina. See Burch Rep. &
also used data from the North Carolina Department of Put
proficiency in reading and math, which was statewide data. S
data from the Stanford Education Data Archive to analyze cow
reading and math test scores of third graders at the county lev:
20.

Burch relied on the 2022 ACS one-year estimates f
disparities in educational attainment. See [D.E. 115] 112-13.
every county is surveyed, and some may be missing in the A
Thus, it is ur**--ly “* -t all relevant North Carn *° co ‘ies v
other portions of her socioeconomic disparity analysis, Burch

estimates. There were, however, more recent 2022 five-year A
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¥4—65. Burch also cites stud’
' [D.E. 115] 111; see Burch Rep.

icational disparities to past racial

for reading and math scores. See
Carolina’s racial gap concerning
the national average. See Taylor
stration Area have smaller racial
yee Taylor Rep. at 11.

nalyze racial disparities between
13; [D.E. 115] 111-12. Burch
: Instruction to analyze student
[D.E. 115] 116-17. Burch used
“health rankings, which included

See [P.X. 27]; [D.E. 115] 118

data regarding statewide racial
urch, however, admitted that not
» one-year estimates. Id. at 113.
re” luded” 7 es”” te. For

lied on the 2021 five-year ACS

) estimates available when Burch
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issued her report. See [D.E. 117] 92. Burch did not use that m
Burch Rep. at 12-17 & Figs. 4-8.

In contrast to Burch, Taylor analyzed data from the Nati
compiled from 1990 to 2024 by education researchers to create
119] 206, 218; Taylor Rep. at 7-8. The Segregation Index pro
or evenness index measuring the difference between white and |
to students from the other group. See [D.E. 119] 217-18; Ta;
score would reflect an exposure rate that is roughly proporti
racial group in the jurisdiction. See [D.E. 119] 218-19. /
practically impossible for a jurisdiction to have a perfect exp
patterns. See id. at 219.

Using the Segregation Index, Taylor found that North C
compared to the rest of the nation. See id. at 218; Taylor Rep.
North Carolina attends a school that is 30-35% nonwhite, whi
U.S. nationally attends a school that is 25-30% nonwhite. Se¢
At these rates, North Carolina schools are not considered “pr
according to the Government Accountability Office. See Te
provides context to the dissimilarity index Burch uses in her re
Rep. at 6 n.19.

* =-ly— 7 the segr-~tion rates in the eleven counties
that the population makeup of the schools was roughly prop
averaged across the eleven counties. See [D.E. 119]219; Tayl

white versus black student population scores for 2022, Taylor
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: recent data. See [D.E. 118] 67;

al Center for Education Statistics
“Segregation Index.” See [D.E.
les a score that is a variance ratio
nwhite students in their exposure
i Rep. at 8. A perfect exposure
ate to the population of a given
Taylor testified, however, it is

ure score because of residential

olina schools are less segregated
9. The average white student in
the average white student in the
D.E. 119] 218, ..ylor Rep. at 9.
ominantly same race/ethnicity,”
or Rep. at 9. Taylor’s analysis

it. See [D.E. 120] 46-47; Burch

at Burch analyzed, Taylor found
ionate to the overall population
Rep. at 9-10. In fact, comparing

und that, although schools in the
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eleven counties were slightly more segregated compared to the
for the region had improved since 1991. See [D.E. 119] 220; "

Taylor also analyzed data on racial gaps in student test
Rep. at 10-11. As part of his comparative approach, Taylor «
any gaps in attainment existed between white and black ?
attainment rates in North Carolina compare to those across the
Using 2022 data from the National Assessment of Educational
which publishes proficiency scores in math and reading for g1
North Carolina’s white and black students are at the national av:
See [D.E. 119] 220-21; Taylor Rep. at 10. Although a gap exist
performance, the racial gaps in North Carolina were less than i
[D.E. 119] 221; Taylor Rep. at 10.

Analyzing the racial gap in test scores in the eleven col
in the eleven counties against the eleven largest counties in N¢
23; Taylor Rep. at 11. Taylor found that the racial gap averag
of 0.63 points for reading and 0.5 points for math, while it w.
and 0.93 points for math in the eleven largest counties in No
Taylor Rep. at 11.

Burch also reported on racial gaps between white and bl
counties, but she used data “ »m * : 1" "versity of Wisconsin I
four years older than the testing data upon which Taylor prim:
11; [D.E. 119] 221-22. Because Burch used data from 2018, he

how the COVID-19 pandemic may have affected test scores, |
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it of the State, school segregation
rflor Rep.at' 0.

res. See [D.E. 119] 220; Taylor
.not look simply to see whether
th Carolinians, but rather how
iited States. See [D.E. 119] 221.
)gress’s “Nation’s Report Card,”
es 4 and 8, Taylor observed that
ge for their demographic groups.
between white and black student

1e United States as a whole. See

ies, Taylor compared test scores
1 Carolina. See [D.E. 119] 222
or the eleven counties was a gap
a gap of 0.79 points for reading

Carolina. See [D.E. 119] 222;

¢ student test scores in the eleven
ulation Health Institute that was
y relied. See Burch Rep. at 10—
sport and data could not consider

: she speculated at trial about its
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impact. See [D.E. 119] 222. Conversely, Taylor did not specu
account for potential impact on scores due to the COVID-19 p
Additionally, Taylor analyzed the same University
Institute test score data that Burch reviewed. Taylor found th:
the same data set revealed that, while a racial gap existed in a
graders in the counties was relatively small compared to the
statewide data sets. See [D.E. 120] 6-8; Taylor Rep. at 11.
Taylor also analyzed data on high school graduation 1
Taylor Rep. at 10-11. Using data from the National Center for
22 school year, Taylor found that the adjusted cohort graduat
and black high school students was narrower in North Carolin:
See [D.E. 119] 223; Taylor Rep. at 11. Specifically, in No
between whites and blacks was seven percentage points, co
nationally. See [D.E. 119] 223; Taylor Rep. at 11. Since the
in North Carolina as the rest of the nation at 90%, North Carolin
rates was attributable to the black graduation rate in North Car
the national black graduation rate of 81%. See [D.E. 119] 224
Burch analyzed graduation rates using data reflecting
residents who are 25 years and older without a high school di
[D.E. 119] 224; Burch Rep. at 12. Unlike Taylor’s direct obs
North Carolina high schoolers, Burch’s methodology introdu
captured individuals who move into the State without a dip.

graduated in the State and then left before being surveyed. See
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¢ because his data from 2022 did
demic. See id.

f Wisconsin Population Health
1 more comprehensive review of
sleven counties, the gap for third

aps noted in other national and

:s by race. See [D.E. 119] 223;
lucation Statistics from the 2021-
n rate (“ACGR”) between white
han the rest of the United States.
Carolina the ACGR difference
sared to nine percentage points
ite graduation rate was the same
3 smaller racial gap in graduation
na being 2% higher at 83% than
aylor Rep. at 11.
> percentage of white and black
yma in the eleven counties. See
vation of the —aduation rates of
1 additional variables because it
na and missed individuals who

D.E. 119] 224-25.
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Burch also never analyzed whether there were disparit
majority-minority and majority-white school districts in North
analysis is something she has done in other cases where she |
118] 70-71. Moreover, Burch admitted that there was data sh
school districts in North Carolina receive more education :
majority-white districts in North Carolina. See id. at 71.

As for higher education, North Carolina has a highe
graduate degree holders than black communities nationwide. S
18% of black North Carolinians had a college or graduate de
black North Carolinians had a college or graduate degree. See
North Carolinians went from underperforming the black
overperforming the black national average by 0.6%. “~~id.; [

North Carolina vigorously has encouraged higher educa
the number of black students enrolled in the University of 1
proportionate with North Carolina’s black population. See []
Carolina has reduced tuition at two historically black universitic
Rep. at 12; [D.E. 119] 225-26. One of these universities, Eliza
Demonstration Area. See Taylor Rep. at 12.

Burch argues that it is inappropriate to look at the U
alleges that there are differences in “prestige” and “resources
system. See [D.E. 115] 122. Burch admits, however, that she (
Promise Tuition Plan in her rebuttal report’s discussion of U

explanation for differences between black enrollment figures .
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s in educational funding between
arolina, even though that type of
; served as an expert. See [D.E.
7ing that some majority-minority

iding on a per-pupil basis than

proportion of black college and
‘Taylor Rep. at 12. In 2009, only
ee. See id. By 2022, 26.9% of
. In less than a generation, black
national average by 0.4%, to
E. 119] 225.

m for black students. As 0f2023,
rth Carolina (“UNC”) system is
3. 119] 226. Since 2018, North
to $500 per semester. See Taylor

th City State University, is in the

> system-wide data because she
between different schools in the
| not consider the North Carolina
C enrollment data as a possible

different UNC universities. See
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[D.E. 118] 68; [P.X. 117]. Burch also never studied whether st
would be more likely to select a campus eligible for the Promi:

Since 2009, North Carolina has seen a steady increa:
who have attained a college degree. See [D.E. 119] 225; Tay
data from the Lumina Foundation’s “Stronger Nation” proje
Carolinians with a bachelor’s degree or higher is 0.6% highe:
versus 26.3%. See [D.E. 119] 225; Taylor Rep. at 12.

The court finds Taylor’s analysis of education and the i
than Burch’s analysis. Moreover, Burch failed to show that p:
educational disparities she identified. The court does not
Furthermore, to the extent that black North Carolinians bear a
education, plaintiffs failed to prove that it hindered their politi

b.

As for employment, black North Carolinians have a |
national average for black communities nationwide. See Tay
Carolina’s black unemployment rate was 17.2%. See id. at 1Z
Carolina’s black unemployment rate was 5.4%. See Taylor ]
North Carolinians went from an unemployment rate 1.3% highe
to an unemployment rate 0.4% lower than the national averag
13; [D.E. 119] 230. In the Demonstration Area, the black 1

percent from 2011 to 2023. See Taylor Rep. at 13; [D.E. 119]:
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ents applying to the UNC sys

Tuition Plan. See [D.E. 118] 68.
in the portion of black residents
r Rep. at 12. According to 2020
, the proportion of black North

han the national average: 26.9%

th Senate Factor more persuasive
: racial discrimination caused the
redit her opinion on causation.
“effects of past discrimination in

. participation.

ver unemployment rate than the
rRep. at 1! 3. In 2010, North
[D.E. 119] 230. By 2023, North
p. at 13; [D.E. 119] 230. Black
han the national average in 2010,
n 2023. See Taylor Rep. at 12—
:mployment rate decreased four

0-31. While slightly higher than
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the state average, the black unemployment rate in the Dem
national average. See [D.E. 119] 230.

Taylor also analyzed data on poverty rates by race. Sex
from the North Carolina OSBM, Taylor observed that the perc
in the eleven counties came down nearly four percentage po:
25.7% in 2022, a greater improvement than what was observed
119] 230-31; Taylor Rep. at 13.

Burch looked at various economic statistics in North C
income. Burch cited statistics showing that average black me
the eleven counties she focused on than the statewide avera
admitted, however, that white median household income is al
statewide average. See BurchRep.at1  6;[D.E. 118] 71-7.

Burch also discussed homeownership statistics, a
homeownership can reduce voter registration and turnout bec
one’s voter registration when one moves. See [D.E. 118] 72.
ways in which North Carolinians can register to vote. Seeid. F
that North Carolina allows 18 days of same day registration. S
consider that North Carolina allows voters to update their re
Motor Vehicles. -~ id. at 73. Burch also did not study the I
North Carolina and was unaware of the frequency with which

Burch also mentioned discriminatory lending practices.
not find any recent examples of discriminatory redlining or o

the eleven counties she studied. See id. Moreover, the one e;
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istration Area is lower th  the

1.; Taylor Rep. at 13. Using data
:age of black residents in poverty
s, going from 29.6% in 2010 to

r the state as a whole. See [D.E.

dlina, starting with black median
an household income is lower in
. See [D.E. 118] 11-13. Burch

lower in those counties than the

ling that racial disparities in
se of the burden of maintaining
urch, however, did not study the
example, Burch did not consider
id. at 72-73. Burch also did not
stration through the Division of
gth of rental periods in northeast
ters move. Se¢ -+ at 73-74.

ee id. at 74. Burch, however, did
ar mortgage lending practices in

nple of allegedly discriminatory
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mortgage lending practices she did find in North Carolina in
agreed that lender had only “a small part of the mortgage mark

The court finds Taylor’s analysis of employment, pove:
fifth Senate Factor more persuasive than Burch’s analysis. M
past racial discrimination caused the disparities she identifie
opinion on causation. Furthermore, to the extent that black N¢
past discrimination in these areas, plaintiffs have failed to
participation.

c.

As for health, Burch cites a litany of social statis
Considering life expectancy metrics, Burch emphasizes the ¢
between white and black populations in North Carolina’s Blax
life expectancy gap is not a unique phenomenon affecting Nortt
Rep. at 14. Notably, black communities in North Caroli1
specifically, have longer life expectancies than black commun
the average black life expectancy nationwide was 71.5 years.
had an average life expectancy of 73.4 years. See id. From 19
black North Carolinians rose by 3.5 years—a 1.1 years’ in
average. Seeid.

Black North Carolinians are also closing the life expe
average. Seeid. From 1990 to 2020, the nationwide life expec

populations decreased from 6.3 to 5.9 years. See id.; [D.E. 11

89

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

lved a single lender, and Burch

in the state.” 14

, and economic statistics and the

sover, Burch failed to show that
The court does not credit her

1 Carolinians bear any effects of

rove it hindered their political

3. See Burch Rep. at 19-20.
stence of a life expectancy gap
Belt. See id. at 19-20. But the
arolina’s Black Belt. See Taylor
generally, and the Black Belt
as nationwide. See id. In 2020,
iee id. Black North Carolinians
) to 2020, the life expectancy for

ovement on the black national

ncy gap faster than the national

1cy gap between white and black

231. Over the same period, the
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life expectancy gap between white and black North Carolinias
ylor Rep. at 14; [D.E. 119] 231.

Although county-specific data is more limited, the De
expectancy gap than the statewide average. See [D.E. 119]
expectancy gap for black communities in the Demonstration 2
statewide life expectancy gap of 4.5 years. See Taylor Rep.
highlighted in Burch’s report, the life expectancy for black com
Belt is roughly on par with black communities statewide. '8

The court finds Taylor’s analysis of health and the fifth
Burch’s analysis. Moreover, Burch failed to show that past rac
disparities she identified. The court does not credit her opinior
extent that black North Carolinians bear any effects of past disc
plaintiffs have not proven that it hindered their political partici

d

Burch appears to “presuppose[] a broken political mark
to bargain with similarly situated participants. This is no lo
Fuentes-Rohwer & Guy-Uriel E. Charles, The Politics of Precls
534-35 (2007). The court acknowledges that some dispariti
health between black and white North Carolinians still exist. I

the disparities are the “effects of discrimination.” Gingles, 4

13 The data in Taylor’s report notes that the statewide
communities in North Carolina is 73.4 years compared to 73.1
Area. See Taylor Rep. at 14.
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« rea |from 6.3 to 4.5 years.
onstration Area has a lower life
1. From 2018 to 2020, the life
:a was 3.5 years compared to the
: 14. Despite the circumstances

unities in North Carolina’s Black

nate Factor more persuasive than
discrimination caused the health
n causation. Furthermore, to the
mination concerning their health,

tion.

where political actors are unable
er the world we live in.” Luis
ance, 12 Mich. J. Race & L. 513,
in education, employment, and

rch failed to show, however, that

} U.S. at 37. Moreover, Burch

verage life expectancy for black
ears in plaintiffs’ Demonstration
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failed to show that these disparities hinder the ability of blac
effectively in the political process. In fact, current data shows
have little effect on black North Carolinians’ political partici
Burch’s analysis. Thus, the court finds that the fifth Senate F
favors defendants.

6.

The sixth Senate Factor concerns whether political cam
characterized by overt or subtle racial appeals. See Gingles, 4
at 220; S. Rep. No. 97417, at 28-29 (1982). As discussed,
evidence to be more probative than historical evidence. See P
F.3d at 257.

In Critchlow’s analysis of North Carolina campaigns fi
that only five percent of candidates’ campaigns for governor
racism. See Critchlow Rep. [D.X. 61] 12; [D.E. 120] 65. TI
and corresponding testimony more credible and persuasive th:
Considering the evidence presented at trial, the court also finds
political campaigns are characterized by “bread-and-butter” iss
healthcare, not racial appeals. See Critchlow Rep. at 11-12; [
there is no “pervasive emphasis on race” in elections in North

The court acknowledges Burch’s analysis of older can
but gives Burch’s  lysis little weight. See Burch Rep. at 25-
ads former Senator Jesse Helms ran in the 1990 North Caroli:

25-26. Those ads were aired more than 34 years ago and |
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in North Carolina to participate
it Burch’s highlighted disparities
tion. The court does not credit

tor weighs against plaintiffs and

igns in North Carolina have been
} U.S. at 36-38; Pierce, 97 F.4th
le court considers contemporary

ce, 97 F.4th at 220; Veasey, 830

n 2008 to 2024, Critchlow found
1d Congress featured charges of
court finds Critchlow’s analysis
Burch’s analysis and testimony.
1at contemporary North Carolina
s such as the economy, taxes, and
E. 120] 62. The court finds that
rolina. [D.E. 120] 65-66.

aign ads featuring racial appeals
6. For example, Bt 1cites t

Senate race. See Burch Rep. at

ve no bearing on modern North
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Carolina political campaigns and whether modern campaigns :
racial appeals. See id. Similarly, the court finds that many o
Burch characterizes as racial appeals are isolated and aberrati
27-30. Furthermore, Burch’s analysis fails to include a denor
held in North Carolina in the time period she examined. Thus,
show whether political campaigns in North Carolina have be
racial appeals.

Even considering the isolated racial appeals Burch cite
to the thousands of political campaigns in North Carolina th
analyzed. See, e.g., Critchlow Rep. at 13-14 & n.15. More
overinclusive in what she considers a subtle racial appeal. Fore
of critical race theory and any use of the terms “woke” or “sanc
See Burch Rep. at 31-32. Burch also believes that a critici
General campaign was a subtle racial appeal against Asian .
Senator Budd concerning Justice ..casley’s criminal law jurisp
See [D.E. 118] 3940, 91-94.

The court does not consider such criticisms or terms to
the extent political candidates discuss such issues, the discussic
and the performance of public officials.

Critchlow persuasively critiqued how Burch identifiec
that Burch’s approach treated legitimate policy concerns, lik
racial appeals. Burch did so even though a 2024 CBS/YouGo

voters, including 53% of Hispanic registered voters, favored th
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characterized by overt or subtle
he contemporary statements that
al incidents. See Burch Rep. at
\ator for the number of elections
urch’s analysis is not credible to

characterized by overt or subtle

such appeals pale in comparison
occurred over the period Burch
er, the court finds that Burch is
mple, Burch counts any criticism
ary city” as subtle racial appeals.
. of TikTok in a 2024 Attorney
iericans and that a 2022 ad for

dence was a subtle racial appeal.

subtle racial appeals. Rather, to

soncerns legitimate policy issues

nplicit racial appeals. He noted
llegal immigration or crime, as
oll found that 62% of registered

leportation of illegal immigrants.
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See [D.E. 120] 70; Critchlow Rep. at 16—17. Likewise, Burcl
rates as potentially “coded” racial language, even though Nori
significant increases in crime. For example, from 2013 to 2022,
crime statistics showing murders were up 76.9%, rape up 81.
and motor vehicle theft up 30.6%. See [D.E. 120} 70-71; Crit
discussing affirmative action, Critchlow cited a 2019 Pew s
Americans, both white and black, thought that a person’s quali
for employment than a person’s racial identity. See [D.E. 120}’
also credibly testified that this survey showed that affirmati
political discourse and debate. See [D.E. 120] 72.

In opposition, Burch defined a racial appeal as a comm
racial fear, resentment, and bias through various audiovisual anq
of color with longstanding negative racial stereotypes. See []
that racial appeals can be subtly activated, including by appeal;
do not specifically have to discuss race. Id. at 86-87.

To describe how racial appeals work, Burch testified
“sanctuary city” can be a “code” phrase for an implicit racial ¢
that a “sanctuary city” was a city that might “agree not to wor
report people for certain crimes” and whose employees “won’t
at 88. Burch admitted, however, that mayors and governors in
term “sanctuary city.” See id. at 89.

Burch did not test North Carolina audiences in 20

“sanctuary city” or “illegal immigration” would prime anti-mi1
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eated discussion of rising crime
Carolina crime statistics showed
ritchlow reported North Carolina
», aggravated assaults up 53.5%,
ow Rep. at 17. Similarly, as for
vey showing that a majority of
ations should be more important
Critchlow Rep. at 19. Critchlow

action was a legitimate area of

ication that primes anti-minority
»xtual cues that associate persons
i. 118] 86. Burch also asserted

-to racial “egalitarian” ideas and

out her opinion that the phrase
)eal. See id. at 88. She testified
with federal agencies in order to
k about immigration status.” Id.

: Democratic Party first used the

to determine if terms such as

See id.

ity attitudes in the State. S
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at 89-90. Burch also admitted that she did not do her own p
Carolina voters’ reactions to alleged racial code words becaus
do it for this case. See id. at 90. Burch then admitted that il
public concern in 2024 and discussing it on its own is not a rac

The court notes another flaw in Burch’s methodology.
it would be difficult to replicate Burch’s analysis given
methodology. See [D.E. 120] 66—67. Burch sought “evidenc:
reliable method to contextualize that evidence or find the full ra
evidence that might undercut the view she may have already de
at 13. Likewise, Burch’s analysis failed to provide any exan
Carolina Senate elections or elections in northeast North Carol

To evaluate Burch’s assertions about the use of racial
campaigns, Critchlow developed what he describes as a more ¢
question. See [D.E. 120] 56. Specifically, Critchlow reli¢
historians commonly use in conducting historical research :
political research. Seeid. at5 7.

Critchlow found that newspapers are the “most read
charges of racial appeals or charges of racism in political ca
newspapers provide coverage of political events and charges ¢
attention ~— 1 controversy. “--** Thus, Critchlow opined th:
sense (. ¥hat is controversial or important to the public and a

id.
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licularized experiment on North
he did not have the resources to
zal immigration was an issue of
.appeal. See id. at 90-91.
ritchlow correctly observed that
at Burch did not explain her
) support a thesis but applied no
e of relevant materials, including
led to advance.” Critchlow Rep.
les of racial appeals from North
L

peals in North Carolina political
ective methodology to study that
on a newspaper survey, which

1 is a standard methodology in

source” to systematically study
raigns. See id. at 57. After all,
acism are likely to garner public
1ewspaper surveys can provide a
1gh sen:

iblic opinion. Si
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Critchlow selected 14 newspapers in North Carolina fi
popular newspaper aggregation  vice known as Newspapers.
at 7-8. Those newspapers included the Herald-Sun (Durhai
Charlotte Observer, Winston-Salem Journal, Rocky Mount T
News and Record, (Greensboro), Butner-Creedmoor News, H
(Morganton), Chatham News (Siler City), Salisbury Post, St
Stanly News and Press (Albemarle). Critchlow Rep. at 7.
approximately June 2024 (when research for his report conclu
Rep. at 7.

For Critchlow’s survey, he identified the general elec
three offices between 2008 and 2024: North Carolina Govern«
for North Carolina’s First Congressional District. He selected t
the most attention and, in the case of Congressional District 1, :
the territory of Senate Districts 1 and 2. See [D.E. 120] 58-5¢

Critchlow searched news coverage of each contest, for «
the terms “racism,” ‘bigotry,” and “issues.” Critchlow Rep.
“hundreds” of articles matching search terms. See [D.E. 120]9
were broad enough to be inclusive of the issues he was att
“racism” returning 114 articles and “bigotry” returning 85 arti
the ‘icles t°° the search ters, "r. T it 7 " yw pre
at 61; Critchlow Rep. at 11-12.

Critchlow’s methodology did not “rely specifically on

appeals,” but rather looked at newspaper reports for accusation
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1is survey, all of which are on a
n. See id. at 56; Critchlow Rep.
News and Observer (Raleigh),
:gram, Asheville Citizen-Times,
ory Daily Record, News Herald
sville Record & Landmark, and
itchlow searched from 2008 to

). See [D.E. 120] 58; Critchlow

n candidates for 20 contests for
U.S. Senate, and Representative
ie races as ones that would attract
mgressional seat that overlapped
‘ritchlow Rep. at 6.

h candidate, for stories matching
5. He testified that he reviewed
94. He determined that the terms
ipting to capture, with the term
5. Seeid. at 59. After reviewing

‘ed Table 2 tc * * ' report.

efinition of overt or subtle racial

fracism in campaigns. See [D.E.
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120] 60. Critchlow found this de™ ‘tion to be “an objective 1
of subjective or scholarly debate . . . over what a racial appeal
In contrast, Burch admitted that her report did not
analysis of racial appeals in North Carolina. See [D.E. 118]
she had a “hard time envisioning what that [i.e., a statistical «
80. Moreover, when Burch searched for evidence of racial ay
in particular to search for examples of racial appeals. See
undefined mixture of Google, various websites, and searct
websites for some, but not all, North Carolina candidates. Se
of the websites and social media she reviewed. See id. at 77.
search terms that she used to discover and analyze racial a
candidates. See id. Burch also did not provide any document:
did not result in finding an alleged racial appeal or the identitie
find any evidence of the campaigns making a racial appeal. S
Critchlow properly criticized Burch’s approach as not
noted that Burch’s approach was not replicable (unlike hit
because Burch did not clearly identify a methodology, dem
sources, or otherwise employ a systematic approach. See id. ¢
Table 2 reports the results of Critchlow’s newspaps
campaignine: * of the 20 contests, what campaign issues rec.
of racism were reported. See Critchlow Rep. at 112. He :
newspapers reported charges of racism in just two: Bev Perdu

and Pat McCrory’s campaign for Governor in 2012. See [D.E
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asure that went beyond any kind
” T4 at 60-61.
»vide a statistical or systematic
. Burch also acknowledged that
\luation] would look like.” Id. at
als, she did not use any database
at 76-77. Rather, she used an
of social media and campaign
d. Burch also did not keep a list
rch also did not keep a list of the
eals of North Carolina political
m of searches she conducted that
f campaigns where she could not
id. at 79.
stematic. See [D.E. 120] 66. He
pproach, which was replicable)
strate how she selected or used
6—67.
survey. He identifies, for each
ed coverage and whether charges
orted that of the 40 campaigns,
. campaign for Governor in 2008,

20] 62—63. That amounts to two
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cc ai w " achargeofraci outof40¢ ai; du
See Critchlow Rep. at 12.

In his report, Critchlow discussed the two examples
Democrat running for Governor) was accused of being a KK1
vote she took and because convenience stores she was com
items. Perdue disputed the charge and had black legislato1
character. See id. at 8 & n.2. Likewise, in 2012, McCr«
Governor) was criticized for an ad featuring a former Dei
Carolina who supported McCrory. McCrory’s campaign d
with race, and a Charlotte Observer newspaper editorial argu
charges of racism is not helpful. See id. at 8 & n.4. The?
year also attempted to tie McCrory (the Republican candid:
Trump ever became a candidate for any office), who had rais
President Obama. The charge, however, appeared to Critchl
McCrory had not mentioned Donald Trump or “birtherism.”
of charges of alleged racism, they do not reflect political

subtle racial appeals.

On cross-examination, Critchlow acknowledged tha
end of his research for this case, he would have identified a
« 1 ~mfor Governo1 = 2024, b1’ © totalto " eec
05. Critchlow noted that Mark Robinson (a black Republi
finished well behind President Trump in the 2024 electior

Trump comfortably carried North Carolina while Robinson
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the period of Critchlow’s study.

‘ound. In 2008, Perdue (a white
npathizer because of a legislative
d with sold Confederate-themed
uch for her policies, record, and
a white Republican running for
atic Sheriff from Eastern North
d that the ad had anything to
\at turning policy differences into
| Carolina Democratic Party that
0 Donald Trump (before Donald
birtherism” allegations involving
o be guilt by association because
id. Although these are examples

saigns characterized by overt or

sed on events that post-dated the
ge of racism in Mark Robinson’s
ai  out of 40. [D.E. 120] 104
was “an unusual candidate” and
North Carolina, where President

r got 40% of the vote. See id. at
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102-03. Nonetheless, even counting an incident from Rol * |
Critchlow found that just three campaigns out of 40 (i.e., 7.5%

during that 16-year period contained a charge of racism. See i

Critchlow’s newspaper survey found that political ca:
on the “bread and butter issues,” such as the economy, taxes
effort to attract voters. See id. at 62; Critchlow Rep. at 11.
overall, in his newspaper survey of any pervasive emphasis «
studied. See [D.E. 120] 65-66.

Burch’s analysis also did not show that the few racis
elections were a winning strategy. In fact, the evidence show:
racial appeals lost. Moreover, Burch failed to take a systen
analysis, and the court gives her racial appeal analysis little wi

The court credits Critchlow’s more persuasive analysit
having lived in this State for the past 33 years, the court h
campaigns. Political campaigns in North Carolina over
characterized by overt or subtle racial appeals. The sixth Sen
and strongly favors defendants.

7.

The seventh Senate Factor concerns the extent to whi
group have b ielec .to public office in the jurisdiction. See
97 F.4th at 220; S. Rep. No. 97417, at 28-29 (1982). This is
the text of Section 2. See 52 U.S.C. § 10301(b).

The extent to which members of a protected class have
State or political subdivision is one circumstance
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’s 2024 gubernatorial campaign,
‘or the three offices he examined

at 108.

aigns in North Carolina focused
iealth care, and education, in an
‘ritchlow did not find evidence,

racism during the campaigns he

ppeals in recent North Carolina
1at the few candidates who made
ic approach to her racial appeal
ht.

ver Burch’s analysis. Moreover,
observed thousands of political
at time period have not been

: Factor weighs against plaintiffs

members of plaintiffs’ minority
ingles, 478 U.S. at 36-38;

e only Senate Factor written into

en elected to office in the
ich may be considered:
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Provided, That nothing in this section establishes a r..ht to have members of a
protected class elected in numbers equal to their prrmortion in the population.

Id. (emphasis in original).

Section 2’s proportionality proviso “confirms what is
statute, namely, that the ultimate right of [Section] 2 is equalit
electoral success for minority-preferred candidates of whatex
1014 n.11. Section 2 does not immunize black voters in Nor
pull, haul, and trade to find common political ground.” I
representation is unlawful and inconsistent with [the Supreme
[Section] 2.” Milligan, 599 U.S. at 28.

“[Clonsistent and sustained success by candidates
presumptively incompatible with a successful vote dilution cl
U.S. at 102 (O’Connor, J., concurring); see id. (“I agree with
sustained success by candidates preferred by minority voters
the existence of a [Section] 2 violation.”); Jenkins, 4 F.3d at |
Supreme Court held that persistent proportional representatic
was presumptively inconsistent with proving a [Section] 2 v
Cnty. Comm’rs, 221 F.3d 1218, 1228 (11th Cir. 2000) (en bar

In analyzing the seventh Senate Factor, the court may
black candidates statewide and not merely in the challenged di
course, the election of just “a few minority candidates” does 1
dilution claim. S. Rep. No. 97417, at 29 n.115 (1982). At the
representation is unlawful and inconsistent with . . . implement
3d at 235 (cleaned up); see Milligan, 599 U.S. at 28; Coving
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ierwise clear from the text of the
f opportunity, not a guarantee of
race.” De Grandy, 512 U.S. at
Carolina “from the obligation to

it 1020. “Forcing proportional

ourt’s approach to implementing

eferred by minority voters” is
n under Section 2. Gingles, 478
stice Brennan that consistent and
presumptively inconsistent with
1 (“In Gingles, a majority of the
»y minority-preferred candidates

ation.”); cf. Solomon v. Liberty

asider “the successful election of

icts.” Pierce, 97 F.4th at 221. Of

-provide safe harbor from a vote
ime time, “[f]orcing proportional
rSection 2.” Pierce, 713 F. Supp.

, 316 FR.D. at 133 n.13. Thus,
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instead of focusing on proportionality, the court examines why
to office over an extended period of time.” Pierce, 713 F. Supg
S. Rep. No. 97417, at 28 n.115.

During the preliminary injunction proceeding, Burch cc
of 120) of House members and 18% (9 out of 50) of Senate 1
numbers were close to parity with the black share of North C:
population. See [D.E. 17-3] 21-23. Nonetheless, Burch o]
Carolinians are slightly underrepresented in some offices rela
with respect to Senate Factor 7.” Burch Rep. at 32.

In 2024, North Carolina voters elected 28 black represe:
10 black senators out of 50 (i.e., 20%) to the 2025-26 General
119] 234. The African-American voting age population is '
population is 22%. Thus, African Americans hold 21.7% of th
Assembly.

Only four of the 28 House districts that elected a black
(i.e., HD 23, HD 27, HD 58, and HD 107). See [D.E. 118] 99-
Edgecombe, and Martin Counties. House District 27 is in 1
Counties. House District 58 is in Guilford County. House Dis!
Thus, out of the 28 House districts in North Carolina that elect

24 out of 28) were elected from districts that were not majority
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er blacks have not been “elected

d at 235 (quotation omitted); see

.eded that in 2023, 21.6% (26 out
mbers were black and that these
lina’s voting age population and
ed that “[o]verall, Black North

3 to their share of the population

tives out of 120 (i.e., 23.3%) and
sembly. See [D.X. 72, 73]; D.E.
37%, and its African-American

ieats in North Carolina’s General

presentative were majority black
). House District 23 is in Bertie,
ifax, Northampton, and Warren
it 107 is in Mecklenburg County.
black representatives, 85% (i.e.,

lack. Furthermore, because race
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was not in the computer when the General Assembly drew t 28 districts that did elect black

1 resentatives, race was not a factor in drawing the districts.!*

19 To provide context to the composition of the Genera \ssembly after the 2024 election,
consider that in 1969, North Carolina had one African Ame an in the House in the General
Assembly. See Fed. R. Evid. 201; North Carolina Legislativ. _ibrary, North Carolina African-
American Legislators 1969-2025, https://sites.ncleg.gov/li ary/african-american-legislative-
resources/ (last visited Sept. 29, 2025) [hereinafter “African-A :rican Legislators”].

In 1971, North Carolina had three African Americans | the House. In 1973, it again had
three African Americans in the House. In 1975, it had two A: :an Americans in the Senate and
four African Americans in the House. In 1977, it had three A can Americans in the Senate and
six African Americans in the House. In 1979, it had two Afric: Americans in the Senate and four
African Americans in the House. Id.

In 1981, North Carolina had one African American 1 the Senate and three African
Americans in the House. In 1983, it had one African Amer..an in the Senate and 11 African
Americans in the House. In 1985, it had three African Amer'---- *~ the Senate and 13 African
Americans in the House. In 1987, it had two African Amer the Senate and 13 African
Americans in the House. In 1989, it had five African Amer the Senate and 14 African
Americans in the House. Id.

In 1991, North Carolina had five African America
Americans in the House. In 1993, it had nine African Amer
Americans in the House. In 1995, it had seven African Ame;
Americans in the House. In 1997, it had seven African Ame:
Americans in the House. In 1999, it had seven African Ame
Americans in the House. Id.

In 2001, North Carolina had seven African Americ

ie Senate and 14 African
the Senate and 20 African
the Senate and 17 African
the Senate and 17 African
the Senate and 19 African

he Senate and 18 African

Americans in the House. In 2002, it had eight African Ame;
Americans in the House. In 2003, it had six African Ameri
Americans in the House. In 2005, it had seven African Ame;

the Senate and 18 African
the Senate and 18 African
the Senate and 22 African

the Senate and 24 African
the Senate and 23 African

Americans in the House. In 2007, it had ten African Amer
Americans in the House. In 2009, it had ten African Amen
Americans in the House. Id.

In 2011, North Carolina had seven African Americ he Senate and 19 African
A ~=ricans in the House. In 2013, it had 11 African Ameri the Senate and 23 African
Americans in the House. In 2015, it had 12 African Ameri.____ ___ the Senate and 23 African
Americans in the House. In 2017, it had 12 African Ameri s in the Senate and 26 African
Americans in the House. In 2019, it had 12 African Amerii 1s in the Senate and 27 African
Americans in the House. Id.

In 2021, North Carolina had 12 African Americansinth 3enate and 24 African Americans
in the House. In 2023, it had nine African Americans in the S ate and 26 African Americans in
the House. Id.

For the specific members elected between 2014 and 2v22 and a breakdown by political
party, race, and sex, see Joint Exhibits 42-51. For similar ir “yrmation from 1992 to 2002, see
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Black members of the General Assembly also hold
respective chambers. Representative Reives, a black repres:
Leader. See [D.E. 116] 69, 148. From 2013 to 2024, Senator
Senate Democratic Leader. See id. From 1991 to 1994, Senat«
House. Senator Sydney Batch, a black senator, is the current |
at 98. All are from districts with much less than 50% BVAP.

In opposition, Burch contends that black electoral succ
some majority-black districts (i.e., four) or majority-minority
57. Racial composition of the district, however, is not part o
focus is on whether black candidates were elected to the bod
Burch’s opinion.

Burch’s analysis contained another flaw deeply underm
She lumped together majority-minority districts (i.e., districts
population are of races other than white) and majority-black
black voting age population). Such districts are not the same,
remedy of a majority-black district. See Strickland, 556 U.S..
crossover districts”); Petteway v. Galveston Cnty., 111 F.4th .
Notably, as mentioned, just four of the 28 House districts th:
2024 were majority-black districts. Thus, in North Carolina
elected black representatives, 85% of these districts were 1

supports defendants and undermines plaintiffs.

Joint Exhibits 105-14. For information on Senate plans used
72. For information on some earlier House plans, see Joint Ex

102

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

p leadership positions in their
:ative, is the House Democratic
ue, a black senator, served as the
Blue served as the Speaker of the

nate Democratic Leader. See id.

. in the House in 2024 was due to
stricts (i.e., 18). See [D.E. 118]
)enate Factor seven. Rather, the

Thus, the court does not credit

ing the credibility of her analysis.
1ere a majority of the voting-age
stricts (districts with a majority-
1d the VRA can only require the
23 (*“[Section] 2 does not require
6, 599 (5th Cir. 2024) (en banc).
elected a black representative in
n 24 out of the 28 districts that

. majority black. That statistic

nce 2003, see Joint Exhibits 52—
bits 99—104.
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Black candidates also have found electoral success i1
Demonstration Area. As discussed, for over 30 years, Bla
candidates to Congress, including Frank Ballance, Eva Clayto:
See [D.E. 105] Y 94-128; [D.E. 119] 234. As discussed, bla
as Congressman Don Davis and Congressman G.K. Butterfielc
of victory, even without a majority BVAP district. See [D.E.
the 2024 election, voters continued this trend by reelecting
Democrat, from a district that is not majority-black or majority
32.

Since the 1980s, voters in plaintiffs’ Demonstration A:
regularly elected black candidates to the General Assembly. Se
Legislative Library, North  Carolina __African-Ame
https://sites.ncleg.gov/library/african-american-legislative-resc
[hereinafter “African-American Legislators™]. Over the past
elected Senators Frank W. Ballance, Jr., Robert L. Holloman, ]
Angela R. Bryant, Milton F. Fitch, Jr., Emestine Bazemore, an
1Y 118-28. As for the House, voters in the Black Belt and De
sent black representatives to Raleigh. See African-American L
Halifax, Warren, and Northampton counties elected Represents
case) to the House in 2024 during this litigation. See [D.E. 11

As for local offices, black county commissioners hel

commission seats in the Black Belt before the 2024 election (
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North Carolina’s Black Belt and
- Belt voters have elected black
G.K. Butterfield, and Don Davis.
: Congressional candi s (such
consistently secure wide margins
05] 99 94-111. As discussed, in

ongressman Don Davis, a black

ninority. See id.; [D.E. 116] 16—

1 and in the Black Belt also have
Fed. R. Evid. 201; North Carolina

an Legislators 1969-2025,

‘ces (last visited Sept. 29, 2025)
veral decades, Black Belt voters
ward Jones, Erica Smith-Ingram,
Kandie D. Smith. See [D.E. 105]
nstration Area have consistently
rislators 2-24. Notably, voters in
ve Pierce (the lead plaintiff in this
45-46.

nearly two-thirds of the county

., 40 of 62, or 65%). See Taylor
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Rep. at 172 In total, just under 200 black elected officials | d office in the Black Belt before
the 2024 election. See Taylor Rep. at 17. Notably, starting 1 1996, voters in Martin County
elected plaintiff Matthews to the Martin County School Boa and continued to do so for five
consecutive terms. See [D.E. 116] 59. Likewise, as mentior , the voters in House District 27
elected plaintiff Pierce to serve as Representative Pierce in 124, The court finds that black
candidates have found substantial electoral success in North ( -olina generally and in the Black
Belt and Demonstration Area specifically.

While exogenous election results are less probative the court also finds that black
candidates find electoral success across all three branches = government in North Carolina.
“[N]umerous black candidates consistently have won election  statewide appellate judgeships.”
Pierce, 713 F. Supp. 3d at 236. Seven black jurists have sern . on the Supreme Court of North
Carolina, including current Justice Anita Earls. See Taylor ! p. at 16-17. In 2023, Governor

Cooper recognized the achievements of approximately 50 bl k judges, prosecutors, and other

20 After the 2024 election, black county commissioner ontinue to maintain a substantial
number of seats. See, e.g., Fed. R. Evid. 201; Bertie County Cc  missioners, http://www.co.bertie.
nc.us/commissioners/commissioners.html (last visited Sept. 2! 2025); Chowan CountyI"” ° °
Commissioners https://www.chowancounty-nc.gov/?. C=A0602267-5599-4BE3-9101-
D1120C30SEA9 (last visited Sept. 29, 2025); Board of C amissioners, Edgecombe Cnty.,
https://www.edgecombecountync.gov/residents/board_of cor—issioners.php (last visited Sept.
29, 2025); Board of Commissioners, Gates Cnty., https://gat¢ >untync.gov/commissioners (last
visited Sept. 29, 2025); Board of Co1 issioners Halifax Cnty.,
https://www .halifaxnc.com/239/B ~ 1-of ~ issioners (la risited Sept. 29, 2025); County
Comr—*--*-~-rs, Hertford Cnty., https://www  rtfordcountync.gov/government/
county _commissioners/index.php (last visited Sept. 29, 202. County 7~~i-gjoners, Martin
Cnty., https:/r w.martincountync.gov/government/count ommissioners/index.php  (last
visited Sept. 29, 2025); Rnaerd ~F  Commisners, Northampton Cnty.,
https://www.northamptonnc.com/189/Board-or-Commussioner  (last visited Sept. 29, 2025);
Board Members, Vance Cnty., https://www.vanc ounty.org/departments/board-of-
commissioners/ (last visited Sept. 29, 2025); County _ommissioners, Warren Cnty.
https://www.warrencountync.com/463/County-Commissioners (last visited Sept. 29, 2025);
Commissioners, Washington Cnty., https://washconc.org/con issioners/ (last visited Sept. 29,
2025).
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elected officials, breaking the stereotype of “all white” justice
at 24-26. Moreover, on November 3, 2020, North Carolina ¢
(i.e., Republican Mark Robinson). See Taylor Rep.at1i 7.
elected a black school superintendent (i.e., Democrat Mauric
large North Carolina cities, including Fayetteville, Durham,
See [D.E. 120] 76; Critchlow Rep. at 23. Likewise, voters thror
countless black sheriffs, including those currently serving in B
Granville County, Vance County, Warren County, Halifax Cc
County, Hertford County, Pitt County, Edgecombe County
Durham County, Guilford County, Forsyth County, and Meck
201.

Critchlow opined that North Carolina has taken grea
African Americans have made politically and economically in
found that the election of meaningful numbers of black electe:
offices, is evidence “that there’s a political force being mobi
achieve electoral success. See id.

Throughout North Carolina, voters elect black candidat
for quite some time. Crossover voting occurs throughout Nor
The court finds that the seventh Senate Factor weighs stron
favors defendants.

8.
The eighth Senate Factor concerns whether there is a si

the state’s elected officials to the “particularized needs” of plair
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1 the South. See Critchlow Rep.
cted a black lieutenant governor
November 2024, North Carolina
Greene). Furthermore, several
d Charlotte, have black mayors.
hout North Carolina have elected
combe County, Caswell County,
ity, Bertie County, Northampton
Wilson County, Wake County,

iburg County. See Fed. R. Evid.

sride in the racial progress that
iis state. See [D.E. 120] 76. He
»fficials, at both local and higher

ed by the Black community” to

up and down the ballot and have

Carolina up and down the ballot.

y against plaintiffs and strongly

ificant lack of responsiveness by

ffs’ minority group. See Gingles,
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478 U.S. at 36-38; Pierce, 97 F.4th at 219; S. Rep. No. 97417,
the eighth Senate Factor, courts weigh “responsiveness” an
minority group. NAACP v. City of Niagara Falls, 65 F.3d 10(
F. Supp. 3d at 236.

Political responsiveness can be measured in various wa
can measure the responsiveness of state officials based on the s
opinion and policy outputs in each state. See Taylor Rep. at -
literature and published datasets, Taylor ranked the responsive
2019. See id. Taylor’s state rankings show that North Caro
concerning their responsiveness to social and economic issue
that North Carolina ranked 28th on economic issue responsive
21. Taylor also concluded that North Carolina ranked 25th ¢
2011 t0 2019. Seeid. at 22. Taylor, however, conceded that h
officials’ responsiveness to the whole state, not the Black B¢
120} 34-35. The court accepts this limitation on Taylor’s 2
Even so, the court credits Taylor’s analysis, which demonstr
are responsive to the particularized social and economic need:
id. at 35-36.

Another measure of political responsiveness is the ¢
ce ‘a. ~ Taylor Rep. at 22. For * : 2019 federal

| oS )

Caro™~-’s Black Belt, on average, receive more per-capita fed¢

21 Taylor concluded that North Carolina ranked 28th
from 1987 to 2019. See Taylor Rep. at 21. Taylor concluded
social policy responsiveness from 2011 to 2019. See id. at 22
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'8-29 (1982). When considering
unresponsiveness” to plaintiffs’

1023 (2d Cir. 1995); Pierce, 713

For example, political scientists
stical correlation between public
22. Examining political science
38 of state officials from 1987 to
1 officials are generally average

Specifically, Taylor concluded
ss from 1987 to 2019. See id. at
iocial issue responsiveness from
ankings measure North Carolina
sounties specifically. See [D.E.
ysis and weighs it accordingly.
; that North Carolina politicians

" plaintiffs’ minority group. See

unt of funds appropriated to a

cal year, the counties in North

funds than the majority of North

economic policy responsiveness
t North Carolina ranked 25th on
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Carolina’s other counties. See Taylor Rep. at 22; [D.E. 119]:
federal government appropriations—including procuremen
individuals—as reported on a per-county basis in the USASper
241-42; Taylor Rep. at 22. In 2019, the average position in 1
Belt counties for per capita federal expenditures was in the toj
counties. [D.E. 119] 242; Taylor Rep. at 22. For the 2024 N
Belt counties, on average, also received more per-capita state e
North Carolina’s other counties. See Taylor Rep. at 22-23; [D
capita state education spending, Northampton, Warren, W
Hertford, and Chowan Counties are in the top third of North C
Rep. at 23 n.50.

In opposition, plaintiffs argue this funding is insufficie;
everyone wants more funding. That is not, however, the isst
significant lack of responsiveness to the particularized needs
Belt. Considering North Carolina’s education spending and th
from the federal government, the funding evidence does
responsiveness to black communities in the Black Belt.

In post-trial briefing, plaintiffs cite Burch’s report and
not responsive to black communities. See [D.E. 126] 247-50.
Burch expressly limited her report and analysis to the fifth, sixi
Burch Rep. at 2. Plaintiffs cannot bootstrap Burch’s opinions a:
they did not ask her to analyze and that she did not analyze. Th

report to the extent the plaintiffs seek to use it concerning the ¢
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2. Specifically, Taylor analyzed
grants and direct payment to
ng.gov database. See [D.E. 119]
rth Carolina of the eleven Black
alf for the state, at 33 out of 100
h Carolina fiscal year, the Black
cation funds than the majority of
. 119] 243. When ranked by per-
hington, Gates, Bertie, Martin,

olina’s 100 counties. See Taylor

See [D.E. 126] 247. Of course,
The issue is whether there is a
black communities in the Black
unds North Carolina has secured

)t reflect a significant lack of

rgue North Carolina allegedly is
At plaintiffs’ direction, however,
and seventh Senate Factors. See
conclusions onto a Senate Factor
the court does not credit Burch’s

hth Senate Factor.
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Plaintiffs also cite North Carolina’s decision to “wai
expansion” and “shutter[] the Office of Minority Health.” [I
Representative Reives testified that the Office of Minority He:
that North Carolina still has a “Health Disparities Office.” [D.E
Carolina approved Medicaid expansion. See id. at 55.
responsiveness to the particularized needs of black communiti

Plaintiffs also argue that recent federal litigation o
redistricting demonstrate indifference or hostility to black cor
[D.E. 126] 248—49. In support, plaintiffs cite testimony fron
court, however, finds the connections and inferences drawn by
be strained and driven by their own partisan political views. F
was filed, Senator Blue and Representative Reives stated that
real time” but “will no doubt find [S.B. 758’s maps] to be par
rights of minority voters in North Carolina.” [J.X. 15] 1. Sena
testified consistently with the preordained conclusion that th
legislative colleagues filed S.B. 758. “--, e.g., [D.E. 116] 112

Representative Reives has been elected five times to th
in Chatham County and Randolph County that has a BVAP 1
undermined his own credibility at trial by downplaying the su
northeast North Carolina. ©-~~: at 14849. Specifically, Rep
Representative Dante Pittman from House District 24
Representative Pittman defeated a black Republican incumben

not majority black. See id. at 149-50. Representative Reives (
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ten years to approve Medicaid
1. 126] 248. At trial, however,
h “wasn’t a big issue” and noted
116] 147. As for Medicaid, North

edicaid expansion itself shows

r voter identification laws and
nunities in North Carolina. See
heir lay witnesses. See id. The
¢ lay witnesses on this subject to
example, the same day S.B. 758
ey were “reviewing the maps in
an gerrymanders that violate the
- Blue and Representative Reives
' reached mere hours after their
2.
Iouse. He currently holds a seat
jer 12%. Representative Reives
ess of a black elected official in
sentative Reives was asked about
Nash and Wilson Counties.
n 2024 in a House district that is

icounted Representative Pittman,
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his family, and his electoral success by stating that Represent:
definition” black, but “he is half white and half black and he w
151. Representative Reives then paused. Seeid. He seemed to
was about Representative Pittman, his family, and his electo:
then stated that “we would identify [Representative Pittman] h
The court does not credit the testimony of plaintiffs’ la
The countervailing evidence of responsiveness under Senate Fz
testimony of plaintiffs’ lay witnesses and the other evidence pl
Defendants presented other persuasive evidence on
Taylor’s analysis of whether the political process is equally o]
group, Taylor used data from the Cost of Voting Index (“COVI
at 18. COVI ranks states based on a composite score of perforn
voting: (1) registration deadlines, (2) registration restrictions,
inconveniences, (5) voter ID laws, (6) poll hours, (7) registrati
voter registration, and (9) early voting. See [D.E. 119] 236;
North Carolina ranked 24th on the Index. See [D.E. 119] 236;
In the 2022 general election, Taylor found that the ele
disproportionately higher number of polling places consid
(“VAP”). Of the 2,655 polling places located across North Ca
131 or 4.93% of polling places were in the eleven Black Belt c
account for only 2.68% of the state’s VAP. See [D.E. 119] 23
In analyzing responsiveness, Taylor also considered vo

See [D.E. 119] 236-37; Taylor Rep. at 18-20. Using U.S. Ce
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ve Pittman was “I guess by legal
raised by a white family.” Id. at
alize how insulting his testimony
success. Representative Reives
vever he identifies.” Id.
vitnesses on Senate Factor eight.
or eight swamps the non-credible
atiffs cite.

'nate Factor eight. As part of
1 to participation of the minority
- See [D.E 119] 236; Taylor Rep.
1ce in nine elements of accessible
) preregistration laws, (4) voting
| drive restrictions, (8) automatic
aylor Rep. at 18 n.38. In 2022,
aylor Rep. at 18.

n Black Belt counties received a
ng their voting-age population
lina in the 2022 general election,
nties, even though these counties
Taylor Rep. at 19.

' registration and turnout by race.

us data as reported by the Kaiser
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Family Foundation, 2022 voter registration statistics showe
nationally, 63.4% white registration in North Carolina, 64.1%
58.3% black registration in North Carolina. See [D.E. 119] 23
on this data, Taylor found that, in 2022, the registration rate for
of the national figure, while the rate for black North Carolinie
See [D.E. 119] 237; Taylor Rep. at 18-19. Essentially, Ta:
registration rate in North Carolina was higher than the blac
proportionally higher than the comparable white figures. See
18-19. These statistics evince the responsiveness of Nortl
particularized needs of black communities.

The Kaiser Family Foundation also published statistics
a 54.7% turnout rate for white voters nationally, a 49.3% tur
voters, a 45.1% turnout rate for Black voters nationally, and a
Carolina voters. See Taylor Rep. at 19. As with voter regis
voter turnout was proportionally higher than white voter tun
turnout rate being 90.1% of the national figure, and the black v
national figure. See [D.E. 119] 237; Taylor Rep. at 19.

The court finds that North Carolina responds to {
communities in general and black communities in the Blacl
particular. Thus, the eighth Senate Factor weighs against plaint

9.
The ninth Senate Factor concerns whether the state’

challenged voting procedure is tenuous. See Gingles, 478 U.S
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a 70.9% white registration ra

lack registration nationally, and
37, Taylor Rep. at 18—19. Based
iite North Carolinians was 89.4%
was 91% of the national figure.
r found not only that the black
rate nationally, but it was also
).E. 119] 236-37; Taylor Rep. at

-arolina elected officials to the

n voter turnout in 2022, showing
ut rate for white North Carolina
.2% turnout rate for black North
tion, Taylor observed that black
1t in 2022, with the white voter

't turnout rate being 91.4% of the

particularized needs of black

3elt and Demonstration Area in

s and strongly favors defendants.

yolicy underlying its use of the

t 36-38; Pierce, 97 F.4th at 219;
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S. Rep. No. 97-417, at 28-29 (1982). Courts look to the “w¢
state’s interest” behind its districting decisions. League of |

No. 4434 v. Clements, 999 F.2d 831, 871 (5th Cir. 1993) (en

£+ Gen. of Tex., 501 U.S. 419, 426-27 (1991); cf. McCro

policy cannot be a “pretext masking discriminatory intent.”
must respect a State’s districting decisions that do n

requirements.” Quilter, 507 U.S. at 156; see Alexander, 602 1

The General Assembly’s adherence to North Carolina
under Senate Factor nine. Gingles, 478 U.S. at 37. The Wi
policy from the beginning of North Carolina’s history. The
policy through objective, neutral, and non-arbitrary means. |
363-71, 562 S.E.2d at 384-89. North Carolina’s interest in H
to county lines to the maximum extent possible under Stephei
at the heart of representative government and thus must be tre
Landry, 963 F.3d 447, 460 (5th Cir. 2020). Likewise, North C
federal constitutional principles is not tenuous. See Pierce, 97
is [p]laintiffs’ assertion, under the ninth factor, that North C:
federal constitutional prohibitions against racial gerrymanc
prohibitions against splitting counties are illegitimate conside:

As Senator Hise credibly explained at trial, the Gene
when drawing the 2023 Senate map. See [D.E. 118] 114-15.
factors such as population size, county lines and county grc

compactness, contiguity, and the boundaries of political subdi
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it, as well as tenuov  ss, of the

ted Latin Am. Cit s, Council

ic); see Hous. Lawyers’ Ass’n v.
831 F.3d at 235. An underlying

ments, 999 F.2d at 870. Courts
otherwise “contravene federal
. at 6-12.

WCP principles is not “tenuous”
principles represent a sovereign
meral Assembly implements the
, e.g., Stephenson [, 355 N.C. at
e and Senate districts that adhere
11 and II and their progeny “lies
1 with great respect.” Fusilier v.
lina’s interest in complying with
th at 221 n.10 (“Equally baseless
ina’s interest in complying with
ng and the state constitutional
ons.”).

Assembly did not consider race
1e General Assembly considered
ings under Stephenson I and II,

ons. See [J.X. 4] 1. The General
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Assembly also took political considerations and incumbent
118] 115. These are legitimate districting considerations.
588 U.S. 684, 685 (2019); Easley, 532 U.S. at 245, 258. Fo
the General Assembly considered several other factors such
See [D.E. 118] 116. Senator Hise credibly explained that |
“fingerling” counties together. Id. He also credibly explai
together was another consideration and that media market cc
Id. Moreover, Senate District 1 is primarily covered by the
id. Senate District 2 is primarily covered by the Greenville
id.

The court credits Senator Hise’s testimony. More«
Assembly’s districting criteria, desire to comply with Stepl
with federal constitutional prohibitions against racial ge
weighty districting considerations. Thus, the ninth Senate
strongly favors defendants.

10.

The Senate Factors are a non-exhaustive list of con
45-46; Pierce, 97 F.4th at 219; Covington, 316 F.R.D. at 12
under Section 2’s totality of the circumstances test. See G
F.4th at 219; ~ 316 F.R.D. at 125. For exar
partisanship, rather than race, drove polarization.” Pierce, '

365 F.3d 341, 347-48; Lewis, 99 F.3d at 615-16 & n.12;
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ancy into account. See id.; [D.E.

™o

eg, "¢ v. Common ~

ate Districts 1 and 2 specifically,
:serving communities of interest.
e District 1 kept four of the five
1at grouping the “coastal region”
3e was yet another consideration.

’lk, Virginia, media market. See

rth Carolina, media market. See

the court finds that the General
n I and II, and desire to comply
andering reflect legitimate and

or weighs against plaintiffs and

itions. See Gingles, 478 U.S. at
e court may address other factors
8, 478 U.S. at 45-46; Pierce, 97
courts may consider “whether
4th at 222; see Charleston Cnty.,

Jexander, 602 U.S. at 6 (noting
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importance of disentangling “race and politics” in assessit
particularly where “race and partisan preference are highly cor

The court accepted Alford as an expert in voter cohesior
behavior and redistricting. See [D.E. 119] 34. Alford is a te
Id. at 32. Alford earned a Bachelor of Science in Political Scie1
a Master’s of Public Administration from the University o
University of Iowa in Political Science with a focus in Ameri
public policy, and political science methodology. Id.

Alford has taught about the Voting Rights Act,
methodology, including statistical analyses. See id. at 32-33.
in dozens of redistricting cases. See id. at 33.

Alford concluded that Collingwood’s racially polariz
partisan polarized voting” but does not show “the polarization :
[D.X. 59] 2. Alford credibly explained that party affiliati
preferences of black and white voters in North Carolina electi
59] 19. Black voters overwhelmingly support Democra
predominately support Republican candidates. “~~ [D.E. 119]

As Alford credibly explained, black voters in Nor
candidates because of race. They are no more likely to suppor
they are to support a white Democratic candidate, and they a
Republican than a white Republican. See [D.E. 119] 57-5
majority of white voters in North Carolina do not regularly o

race and are no more likely to oppose a black Democratic candi
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legality of redistricting efforts
lated™).

nd polarization, as well as voting
‘ed professor at Rice University.
» from the University of Houston,
Jouston, and a Ph.D. from the

n elections and voting behavior,

districting, and social science

e has served as an expert witness

voting analysis “clearly shows
-elated to race.” Id. at 34, 57; see
best explains divergent voting
s. See [D.E. 119] 58-59; [D.X.
candidates, and white voters
7; [D.X. 59] 18.
Carolina do not support black
black Democratic candidate than
no less "--ly to oppose a black
[D.X. 59] 18-19. Moreover, a
ose black candidates because of

te than they are to oppose a white
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Democratic candidate. Furthermore, a majority of white voters
to support a black Republican candidate than they are to supj
See [D.E. 119] 58; [D.X. 59] 19.
Alford also persuasively explained that there is “subs
North Carolina that allows districts to perform for Democratic
[D.E. 119] 34-35; see also [D.X. 59] 2; [D.E. 119] 56 (“All
districts below 50 percent . . . clearly perform for Black-prefer
Alford relied on the data and results that Collingwood
also [D.X. 59] 3. For example, Alford’s analysis of three U.S. |
2022 shows a polarized response to party affiliation, but not to 1
59] 6. Black voters were highly supportive of the Democrati
supportive of the Republican candidate in all three contests. S¢
is true in the two contests where both candidates were white
was a black candidate and a white candidate. See [D.X. 59] 6;
In Senate District 1, white voters were slightly more
Beasley in 2022 (at 20%) than the average of the support for th
in 2016 and 2020 (at 19%). See [D.E. 119] 40; [D.X. 59] 6.
were equally supportive of the black Democratic candidate as tt
Democratic candidates at 17% of the vote. See [D.E. 119] 4
elections, Senate Districts 1 and 2 have consistently higher le
in the Demonstration Area. See [D.E. 119] 40; [D.X. 59] 6.
Alford persuasively explained that the results show t

Carolina does not significantly impact voter choices. [
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North Carolina are no less likely

t a white Republican candidate.

ntial white crossover voting” in
ndidates below 50% BVAP. See
the evidence shows clearly that
I candidates.”).

rovided. See [D.E. 119] 35; see
1ate Elections in 2016, 2020, and
race of the candidate. See [D.X.
;andidate and white voters were
[D.X. 59] 6; [D.E. 119] 39. That
d in the one contest where there
).E. 119] 39.

pportive of the black Democrat
wo white Democratic candidates
n Senate District 2, white voters
r were of the average of the white
[D.X. 59] 6. In these and other

s of white crossover voting than

race of the candidate in North

ck voters consistently support
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Democratic candidates, and white voters consistently support
of the race of the candidate. See [D.E. 119] 41-42; [D.X. 59]
race of the candidates, one would expect black voters to give
than a black Democrat, or that white voters would be more wil
Democrat than a black Democrat. See [D.E. 119] 41-42; [D.3
North Carolina between white candidates, black voters suppor
voters support Republican candidates at roughly the same lev¢
white and black candidates. See [D.X. 59] 6.

Alford’s persuasive analysis of seven North Car ™ . §
and 2020 showed the same results of roughly equal levels of wh
candidates in white versus white elections as in black versus v
[D.X. 59] 7-8. In the six partisan-affiliated elections, black v
Democratic candidate, and white voters were supportive of th
with a polarized response based on party affiliation, and not 1
partisan elections featured two white candidates, while the ol
versus a white candidate. See id.

In Senate District 1, the average white crossover voting
Court candidate was slightly higher (at 23%) in the black ver
white Democratic candidate (at 21%) in the white versus whi
59]7. ™ :se :was true in Senate District 2. The average w
Democratic ¢~ lidate in the black versus white races was b

Democratic candidate (at 17%) in the white versus white races
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iblican candidates, r _ wrdless
voters were responding to the
support to a white Democrat
) cross over to support a white
6. But in partisan contests in
10cratic candidates, and white

the partisan contests between

me Court races between 2016
ossover voting for Democratic
elections. See [D.E. 119] 44;
were highly supportive of the
sublican candidate, consistent
See [D.X. 59] 7. Four of the

vo involved a black candidate

1¢ Black Democratic Supreme
shite races than it was for the
es. See [D.E. 119] 43; [D.X.
crossover v¢ -~ g for the black
* (at 19%) than for the white

; [D.E. 119] 43; [D.X. 59] 7.
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Alford’s analysis of the 2016 North Carolina Supreme (
judicial election that did not have a partisan designation on the
See [D.E. 119] 44; [D.X 59] 8. Without the partisan indicatior
black candidate (Morgan) was significantly lower than black s
Democratic candidates in the partisan elections analyzed. See
support for the white candidate (Edmunds) was also much lov
and there were very high levels of white crossover voting for t
45; [D.X. 59] 8. The white vote was “completely non-cohesiv
See [D.E. 119] 46; [D.X. 59] 8 (“[I]t is clear that White voters
the Black candidate of choice, and in fact Morgan defeated
other areas included here.”). In fact, a majority of white vote
for the black candidate Morgan, as did 43% of voters in Sen
[D.X. 59] 8.

These results show that the race of the candidate has no
particularly for white voters. See [D.E. 119] 4647; [D.X. 59
behavior, then the results of this 2016 Supreme Court race sho
contests. See [D.E. 119] 49. But if party is the “really impor
the ballot, different voting behavior would result, and that is v
Court race. Id. at 45. The court finds that this highly prob:
vividly illustrates that divergence in candidate preference by r:
racial phenomenon.

In opposition, Collingwood acknowledged the high le

partisan 2016 Supreme Court election. See [D.E. 115] 26-2

116

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

urt race, which is the most recent
llot, was particularly persuasive.
1the ballot, black support for the
port for either the white or black
).E. 119] 45; [D.X. 59] 8. White
‘than for Republican candidates,
black candidate. See [D.E. 119]
and Morgan defeated Edmonds.
re not voting cohesively to defeat
monds statewide and in each of
(52%) in Senate District 1 voted

s District 2. See [D.E. 119] 46;

1ipact beyond the impact of party,
. If party was not driving voting
| be the same as those in partisan
it factor” and it is removed from
at occurred in the 2016 Supreme
re 2016 Supreme Court election

» is a partisan phenomenon, not a

| of crossover voting in the non-

Collingwood grasped for some
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racial identity with the candidate names (i.e., Michael Morg
opined that “[t]he two candidate surnames are not especially re
- both Black and white folks might realistically have either o
[D.E. 117] 134; [D.E. 115] 28, 32. Collingwood then agreed tt
did not know or simply did not care about the race of the black -
32-34. Instead, many voters were likely voting based on “pol
Id. at 33-34,

Plaintiffs dismiss the 2016 Supreme Court election as :
89. That 2016 election Supreme Court, however, presented ara
and thereby permitted these factors to be “isolated and measur
352. ..is evidence is highly probative.

The court credits Alford’s analysis of the 2016 Supre:
analysis of that race. Alford’s analysis was more persuasive.

Alford also persuasively analyzed 17 North Carolina Cq
and 2022. That analysis shows the same result of polarizatior
the candidate. See [D.X. 59] 8-11; [D.E. 119] 47. Specifically,
in Senate District 1 for the Democratic candidate was identic:
white contests as in the six black versus white contests. [D.X
average white crossover voting was roughly the same (at 19%,
as in the black versus white contests in Senate District 2 (at 1

both candidates were black, “the role of the candidate’s party r

. and Robert Edmunds), but |

illy distinctive from one another
hose names.” [P.X. 128] 4; see
it was possible that voters either
1didate, Morgan. See [D.E. 115]

7 positions” and “policy issues.”

single election.” See [D.E. 119]

1 choice but not a partisan choice

» Charleston Cnty., 365 F.3d at

Court race over Collingwood’s

t of Appeals races between 2016
ased on party, not on the race of
e average white crossover voting
‘at 22%) in the ten white versus
9] 10. In Senate District 2, the
| the white versus white contests
»). 7' In the one contest where

ains clear.” Id. at 10~11. Black

voters supported the Democrat and white voters supported the 1__ublican at levels consistent with
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contests in which the Republican candidate was white. See ic
the court credits Alford’s more persuasive analysis over Collin

Alford also persuasively explained that the elections f
and 2022 showed polarized voting by party, but no indicatio
based on the race of the candidates. See [D.X. 59]11; [D.E. 1
was slightly lower in the 2016 contests, but that slight differ
2020, or 2022 contests. See [D.X. 59] 11-14; [D.E. 115] 50-5

Collingwood did not find any errors in how Alford pre:
76. Collingwood also did not analyze or offer any opinions a
due to a voter’s racial or partisan affiliation. See id. at 21-2:
that the preferred candidate of black voters tends to be the De
Collingwood also does not know what percentage of voter
Democrats, but he agreed it is “realistic” that, if the p
Demonstration Area grew relative to Democratic population,
See id. at 20-21. Collingwood did not study how often Demo
versa. Seeid. at 178.

Alford’s analysis of the 2024 elections confirms a stro
party affiliation rather than the race of the candidate. See [D.X
support black Democratic candidates at the same levels as whit
District 1, white voters provide an average of 24.1% cross
candidates and an essentially identical 24.2% crossover to blac
5, Tbl. 1. Similarly, white voters in Senate District 2 provide a1

to white Democratic candidates and 20.5% to black Democre
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it 10-11; [D.E. 119] 47. Again,
vood’s analysis.

all offices in 2016, 2018, 2020,
of differences in voter behavior
] 49-50. White crossover voting

ce does not appear in the 2018,

ited his analysis. See [D.E. 115]
ut whether voting patterns were
Moreover, Collingwood agreed
ocratic candidate. See id. at 20.
in the Demonstration Area are
ulation of Republicans in the
-ossover voting would decrease.

its voted for Republicans or vice

. polarized response to candidate
5] 2-3. On average, white voters
)emocratic candidates. In Senate
er support to white Democratic
Democratic candidates. Id. at 3,
verage of 21% crossover support

; candidates. Id. at 3, 5, Tbl. 1.
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White voters in the Demonstration Area supported white De
black Democratic candidates at 14%. See id. at 3, 5, Tbl. 1.
voters supported white Democratic candidates at 31.5% an
31.4%. Seeid.

If North Carolina voters were responding to the race of
be expected to provide significantly more support to bla
candidates, and white voters would show increased opposit
persuasive analysis, however, shows that black voters are
Democrat than they are of white Democrat candidates, and v
oppose a black Democrat than a white Democrat. See [D.X. 7

Collingwood attempts to draw various conclusions
crossover voting based on the race of the candidate in the 2024
see '~ [P.X. 280] 3—4. Collingwood opines that on average
and 2, and the Demonstration Area are less supportive of blacl
Democratic candidates. See [P.X. 279] 1, 8-9, 11, 14. These
about 1.5% statewide, about 0.3% in Senate District 1, 1.84%
1% in the Demonstration Area. See id. at 1, 8-9, 11, 14,

Collingwood’s analysis is not persuasive. These diffe
‘“unusual 2024 Gubernatorial contest” between Josh Stein (a w
(a black Republican) that Collingwood averages with the e
contests. See [D.X. 76] 6. The 2024 Gubernatorial contest wa:
contest, and the differences all but disappear when that race is:

For example, the average difference of white voter support for!
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ycratic candidates at 14.6% and
€ same is true statewide. White

slack Democratic candidates at

e candidates, black voters would
candidates compared to white
. to black candidates. Alford’s
more supportive of the black
ite voters are not more likely to
3-4.
»ut the differences in levels of
ections. See [P.X. 279] 1, 8-14;
thite voters in Senate Districts 1
)emocratic candidates than white

fferences, however, are slight—

| Senate District 2, and less than

1ces are largely the result of the
e Democrat) and Mark Robinson
it white versus white candidate
>t a white versus white candidate
aoved from that average. See id.

ck candidates compared to white
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candidates is 0.4% statewide, O in Senate District 1, 0.9% in
Demonstration Area. See id.; see also id. at 4, Tbl. 1.

Alford persuasively found that the impact of the candic
gap between black voter support for the Democratic candida
Democratic candidate is about 70 to 80% across the relevant g
In contrast, the impact of the race of the candidate is near zero.

Collingwood also opines that on average in Senate Di
Demonstration Area, white voters crossover at higher rate
Republican candidate is black. See [P.X. 279] 9, 11-12, 14,
based on just one contest: the 2024 Governor’s race between
and white Democrat Josh Stein. Collingwood had previous
finding based on only one or two black candidates. See Collin

Despite these cautions, and despite not previously an
candidate, Collingwood’s opinions about the levels of wh
candidates exclusively relies on this single aberrational contest
emphasizes that Robinson received less white support in 2(
Democrat (Josh Stein) than when he ran against a black Demc
that Stein received more support from white voters when ru
(Robinson) in 2024 than when running for Attorney Genera
O’Neill) in 2020. -~ [P.X. 279]9, 11, 14.

Collingwood (who lives and works in New Mexico)
unique events that occurred during the 2024 campaign for gov

publicized sexual misconduct allegations and comportment
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mate District 2, and 0.2% in the

e of the party is polarizing. The
and white voter support for the
)graphies. See id. at 6-7, Tbl. 3.
see id. at 7, Tbl. 4.
rict 1, Senate District 2, and the
for white Democrats when the
lhese conclusions, however, are
lack Republican Mark Robinson
cautioned against relying on a
vood Rep. at 3-5.
rzing the role of the race of the
- support for black Republican
r governor in 2024. Collingwood
} when running against a white
at (Yvonne Holley) in 2020, and
ling against a black Republican

\gainst a white Republican (Jim

iled to account properly for the

1or in North Carolina: the highly

llegations that emerged against
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Robinson a few months before the general election, and the
campaign. See [D.X. 76] 10-11. Afier the allegations receive
Carolina and Robinson declined to withdraw from the race, po.
shift away from Robinson,” with Stein up by 17 points by ¢
October 2024. Id. at 11-12. These events were not obscure.
news story covered and commented on extensively even in the
persuasively opined that this contest and the “highly pub
campaign were a “special circumstance,” which makes it “le
patterns. Id.

The court agrees with Alford. North Carolina voters |
Stein was white before August 2024 because both had already
extensive media attention in statewide elected roles. See id.
from 2021 to 2024. Robinson served as Lieutenant Governor i
opinion that many white North Carolina voters voted based o
2024 election for governor is preposterous.

The 2024 gubernatorial contest between Robinson and
North Carolina is polarized by race. Collingwood’s analysis d¢
the court does not credit Collingwood’s analysis of that 202«
court discounts that 2024 election as probative of anything due :
implosion of Robinson’s campaign. See, e.g., Ruiz v. City of §
Cir. 1998); Mo. State Conf. of NAACP v. Ferguson . .orissan

1054 (E.D. Mo. 2016); Black Pol. Task Force v. Galvin, 300 F.
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sulting implosion of Robinson’s
wide publicity throughout North
1g showed there was a “dramatic

September and up 15 points in
ther, they were a “highly visible
itional media.” Id. at 12. Alford
ized downturn” of Robinson’s

useful” when evaluating voting

sw that Robinson was black and
:rved, campaigned, and received
tein served as Attorney General
m 2021 to 2024. Collingwood’s

the race of the candidates in the

.ein does not show that voting in
s not help to prove that point, and
lection at all. Furthermore, the
the unique and widely publicized
ita Maria, 160 F.3d 543, 557 (9th

ich. . ist., 201 F. Supp. 3d 1006,

pp. 2d 291, 305 (D. Mass. 2004).
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In contrast to the 2024 race for governor, Robinson’
Holley, a black Democrat, for lieutenant governor is probative.
97% of black voters supported Holley, while only 3% of blac
id. In Senate Districts 1 and 2, approximately 99% of black v
1% supported Robinson. See id. If race was truly motivatin
spread their vote more evenly between the two candidates. A
Dan Forest, a white Republican, ran against Roy Coop:
Approximately 98% of black voters supported Cooper, while
Forest. See id. In Senate Districts 1 and 2, approximately 99%
while only 1% of black voters supported Forest. See id. The
trend present across virtually every recent election in North Car
on the basis of the party of a candidate, not polarization on the

As Alford credibly explained, voting in North Carolina
basis of the party of candidates, but not polarization on the basit
North Carolinians predominately vote for Republican candic
overwhelmingly vote for Democratic candidates. See id. If No
motivated by race when voting, voters would swing wheneve:
alleged racial preferences. But when controlling for racc
preferences, rather than racial preferences, motivate voters.

“[A] el that accounts for the candidate’s race can

causation,” Pierce, 97 F.4th at 223, because it enables “the ¢

voting [to be] isolated and measured.” Charleston Cnty., 365

122

Case 4:23-cv-00193-D-RN  Document 131

..rovide probative evid

Filed 09/30/25

2020 campaign against Yvonne
ee [D.X. 59] 14. Approximately
voters supported Robinson. See
ars supported Holley, while only
voters, black voters would have
for the governor’s race, in 2020,
a white Democrat. See id.
ly 1% of black voters supported
f black voters supported Cooper,
two elections exemplify a clear
ina. Seeid. at 6—15. Polarization
isis of race, is the explanation.
early reflects polarization on the
frace. See [D.E. 119]57. White
es and black North Carolinians
_Carolinians were predominantly

candidate did not match voters’

recent elections show partisan

e about

‘ects of partisanship -~ race or

'.3d at 352. Alford persuasively
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examined such elections that provide scenarios to is
his persuasive analysis.

The evidence shows North Carolina (includin
racial animosity is absent although the interest of r
race—explain the voting patterns. See Gingles, 47§
Charleston Cnty., 365 F.3d at 367; Lewis, 99 F.3d at
2 in 1982, Congress did not equate partisan politic.
Justice White observed in Gingles, Section 2 do
enforcement of that group’s position in “interest §
hedging against racial discrimination.” Gin~la~, 478
as the Supreme Court observed in De Grandy, “|
obligation to pull, haul, and trade to find common pc

The court credits the persuasive analysis of A
of Collingwood. The court finds that party preferen
in North Carolina. Thus, the court finds that this
heavily favors defendants.

11.

It is not 1965 or 1982 in North Carolina. It
race and due in part to the VRA, North Carolina is
than it was in 1965 or 1982. 7 1™ *--stin Mun.
202 (2009). Black voters in northeast North Carolin:
candidates of their choice (both white and black)

decades. Black elected officials in North Carolina
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e court credits

a place “where
t politics—not
)ncurring); see
iended Section
: dilution. As
up to judicial
ovides “a rule
g). Moreover,
wne from the
)20.

1asive analysis
: drives voting

plaintiffs and

al progress on
ly and socially
557 U.S. 193,
1a have elected
id success for

ir share of the
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statewide population. North Carolina’s African-American voti
21.37% of the State and its total population is 22% of the Sta
23.3% African-American Representatives (28 out of 120). T
African-American Senators (10 out of 50). Thus, African-Am
seats in the North Carolina General Assembly. These legisl:
race in the computer or the odious practice of grouping voters |
leaders in the House and in the Senate are black.

Throughout North Carolina, black voters regularly jo
support common causes and candidates in local elections, ste
Plaintiffs ignore the progress that North Carolina has made ov
Section 2 to sort voters by race in order to squeeze one more
map. Congress did not amend Section 2 in 1982 for that purp
(federal courts “must be wary of plaintiffs who seek to transfi
political warfare that will deliver victories that eluded them ir
Gingles, 478 U.S. at 83 (White, J., concurring).

A statewide Section 2 proportionality inquiry helps to -
not require proportional representation. See 52 U.S.C. § 103(
26-28; id. at 43—44 (Kavanaugh, J., concurring); id. at 4546
(Alito, J., dissenting). Nonetheless, if an enacted map results
proportionality, though not a safe harbor, “is a relevant fact in
Grandy, 512 U.S. at 1000; see id. at 1017-19; ] ™™ “C, 548 U

A statewide Section 2 proportionality inquiry compar:

that are [minority] opportunity districts with the [minority] sha
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‘age population is approximately

The North Carolina House has
North Carolina Senate has 20%
can legislators hold 21.7% of the
re election results arose without

race. Moreover, the Democratic

with their white counterparts to
elections, and federal elections.
the past 60 years and seek to use
'mocratic Senate district into the

3. Cf, Alexander, 602 U.S. at 11

n federal courts into weapons of

1e political arena” (cleaned up));

1strate this point. Section 2 does
b); Milligan, 599 U.S. at 13-14,
homas, J., dissenting); id. at 102
1 statewide proportionality, such
e totality of circumstances.” ™ -
at 436-37.

“the percentage of total districts

of the” population. LULAC, 548
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U.S. at 436. Proving the three Gingles preconditions “without
dilution when the minority group enjoys substantial proporti
1015-16. “One may suspect vote dilution from political famin
(much less infer) dilution from mere failure to guarantee a pol
De Grandy, the Supreme Court held that vote dilution ordin
voters in the relevant “area would enjoy substantial proportio:
Hattiesburg, 662 F. App’x 291, 300-01 (5th Cir. 2016) (unpt
Pulaski Cnty. Special Sch. Dist., No. 1, 56 F.3d 904, 912 (8th
the Supreme Court found the substantial proportionality o
Hispanic voting-age population to be so important that it reve
Section 2 liability on that basis. See 512 U.S. at 1014-15.

As in De Grandy, the substantial proportionality of bl
North Carolina relative to the state’s BVAP of 21.37% militate:
Democratic district in North Carolina no matter what its black (
candidate of black voters.” [D.E. 119] 51-52. Thus, the cour
Democratic leaning Senate districts in assessing the number o
548 U.S. at 436; see De Grandy, 512 U.S. at 1014-16.

Even if the court only focuses on Senate districts with B
elected 12 Democratic senators in 2024 (SD 5, SD 14, SD 19,
T 7T 38,77 39,70 41), whichis 24% of ° st * Senate. §

eral  ..ection  Results Statewide N.C.

https://er.ncsbe.gov/?election_dt=11/05/2024&county_id=08&

visited Sept. 29, 2025). Two other Senate districts with more tl
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re, does not make the result vote
ality.” De Grandy, 512 U.S. at
but one is not entitled to suspect
cal feast.” Id. at 1017. Thus, in
ly will not exist when minority
lity.” Id. at 1014; see Fairley v.
ished); Little Rock Sc* Mist. v.
ir. 1995). In fact, in De Grandy,
Hispanic opportunity district to

:d a three-judge court finding on

k opportunity Senate districts in
gainst Section 2 liability. “[A]ny
mposition will elect the preferred
an consider the state’s numerous

‘opportunity districts.” LULAC

AP exceeding 25%, such districts
D 20, SD 22, SD 27, SD 28, SD

s [J.X. 6] 13-14; ** ' * T ™cjal

State Bd. of T 7 s,
ice=NCS&contest=0 (last
120% BV AP elected Democratic
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senators (SD 15 and SD 18). Furthermore, as mentioned, voter:
which is 20% of the Senate. See [D.E. 116] 98-99. Those Sei
SD19, SD20, SD28, SD32, SD39, SD40, and SD41. Black
exceeding the state’s BVAP of 21.37%.

Here, plaintiffs seek to use Section 2 not to addres:
maximum possible” political power. De Grandy, 512 U.S. at 1
in the Senate protects black voters from “political famine.” Id.
to a “political feast.” Id. This point is particularly true in light
the abundance of black opportunity districts in the enacted red
548 U.S. at 436; De Grandy, 512 U.S. at 1017.

The court has considered the trial testimony, expert 1
Under the totality of the circumstances, the court finds that p
Section 2 claim. See 52 U.S.C. § 10301(b); Milligan, 599 U.S
Grandy, 512 U.S. at 1011-12; Gingles, 478 U.S. at 45—46; Co

VL

In sum, having considered the entire record and governi
findings concerning each witness who testified, the court FIND!
their Section 2 claim against defendants. Thus, judgment S
defendants and against plaintiffs. Defendant may seek costs in
of Civil Procedure and this court's local rules.

SO ORDERED. This $¢) day of September, 2025.

lected 10 black Senators in 2024,
oors represent SD5, SD14, SD17,

roters have opportunity districts

sote dilution but to obtain “the
7. The current redistricting plan
sction 2 does not entitle plaintiffs
f the trial record, Covington, and

ricting plan. See, e.g., LULAC

orts, and all admitted evidence.
intiffs have failed to prove their
t 18; Perez, 585 U.S. at 614; De

igton, 316 F.R.D. at 125.

‘law and having made credibility
hat plaintiffs have failed to prove
\LL BE ENTERED in favor of

:cordance with the Federal Rules

——k—a\/‘&

J. SC

JEVER I

United Sta s District Judge

126

Case 4:23-cv-00193-D-RN  Document 131

Filed 09/30/25

Page 126 of 126



