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AMICUS CURIAE STATEMENT OF IDENTITY AND INTEREST 

[¶ 2] The interested parties are elected officials in the State of North Dakota at either the 

state or federal level.   These officials are vested with the power to represent the citizens of 

North Dakota at either the state or federal level of government.   

[¶ 3] The interested parties have an intimate, direct, and continuous stake in the 

interpretation and application of N.D. Const. Art. III relating to initiated petitions.  The 

parties have a Constitutional duty to protect, secure, and benefit the people and as such, 

submit this petition for the benefit of the constituents of North Dakota. 

STATEMENT OF AUTHORSHIP AND CONTRIBUTIONS 

[¶ 4] Neither party’s counsel authored any portion of this brief.  No money was 

contributed by any party, nor any counsel to party, nor any person toward the preparation 

of submission of this brief. 

LAW AND ARGUMENT 

I. Every qualified elector has a Constitutional right to see the full text of the 

measure which right cannot be waived by elected government officials. 

 

[¶ 5] The people’s power to initiate or refer legislation is a fundamental right, and the 

relevant constitutional provisions must be liberally construed in favor of the people’s 

exercise of that right.  Husebye v. Jaeger, 534 N.D.2d 811, 814 (N.D. 1995).  Article III, 

Section 1 of the North Dakota Constitution guarantees that while the legislative power of 

this state shall be vested in a legislative assembly, the people reserve the power to propose 

and adopt constitutional amendments by the initiative process.   In so doing, every qualified 

elector has the Constitutional right to see the full text of the measure being proposed.  Art. 

III, Sec. 2.  When interpreting the state constitution, the overriding objective is to give 
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effect to the intent and purpose of the people adopting the constitution statement.  

RECALLND v. Jaeger, 2010 ND 250, ¶ 8, 792 N.W.2d 511 (quoting Kelsh v. Jaeger, 2002 

ND 53, ¶ 7, 641 N.W.2d 100) (internal citations omitted).  “We give words in a constitution 

provision their plain, ordinary, and commonly understood meaning.”  Id.  All decisions of 

the Secretary of State in the petition process are subject to review by the supreme court in 

the exercise of original jurisdiction.  N.D. Const. Art. III, Sec. 7. 

[¶ 6] The people of North Dakota, through the state constitution, have specified 

mandatory requirements for the exercise of the right to initiate and refer laws.  Prior to a 

petition being circulated, it must be in proper form and contain the names and addresses of 

the sponsors and the full text of the measure.  N.D. Const. Art. III, Sec. 2.  “The framers of 

the amendment to the Constitution, providing for the initiative and the referendum, were 

careful to require that every petition contain the full text of the constitutional amendment 

proposed.”  Dyer v. Hall, 199 N.W. 754, 756 (N.D. 1924).  The justification is clear.  If 

provisions of the Constitution, or provisions of statutes, are incorporated in the proposed 

amendment only by reference, the signers of petitions and voters have no opportunity to 

read or examine the contents and appreciate the real import of the proposed amendment.  

As clearly stated in Dyer, the overriding purpose of including the full text of the measure 

is to lessen the possibility of fraud or imposition in procuring signatures.   

[¶ 7] In Dyer, plaintiff Dyer and others filed an application for review of the action of 

the Secretary of State in refusing to file a petition for the initiation of a constitution 

amendment.  Dyer, 199 N.W. 754 at 754.  The Secretary of State declined to file the petition 

upon the ground that it was insufficient.  Id.  The proposed amendment sought to 
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incorporate and to make a part of the Constitution, by reference only, several statutes and 

session laws, none of which were set out in the original petition.  Id. at 756.  The Supreme 

Court dismissed the petition and upheld the Secretary’s decision finding the petition was 

defective and failed to comply with the Constitution because it did not contain the full text 

of the measure.  Id. 

[¶ 8] At the time Dyer was decided, Article 26 of Amendments to the Constitution 

provided in part as follows: “Every such petition shall contain the full text of the measure 

and shall be filed with the Secretary of State not less than ninety days before the election 

at which is to be voted upon.”  Much like the amendments to the Constitution in place at 

the time Dyer was decided, our current Constitution still provides that any measure must 

include the full text of the measure.  See Art. III, section 2, North Dakota Constitution.   

Because each section undoubtedly requires the “full text of the measure” be provided, Dyer 

is controlling precedent in this case.    

[¶ 9] The fact Measure 3 seeks to amend the Constitution is significant as to the form 

required of the circulated petition.  In Anderson v. Byrne, this Court found the requirement 

that every initiative petition contain the full text of the measure initiated is satisfied as to 

an initiative proposal for the adoption of a statute where the text of the measure 

incorporated in the petition is a complete expression of the legislative purpose.  242 N.W. 

687, 691 (N.D. 1932).  In distinguishing Dyer, the Court specifically found nothing was 

sought to be incorporated by reference and stated, “[w]e were necessarily concerned with 

what would ultimately be the fundamental law of the state and with the form in which it 

would abide in the event of the adoption of the proposal.”  Id.  “We are here concerned 
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only with a proposed statute that contains within itself the complete expression of 

legislative purpose.”  Id.  This case is certainly more akin to Dyer than to Anderson—the 

Court has clearly held constitutional amendments are held to a higher standard as to the 

requirement the full text of the measure be included than that of statutory initiatives. 

[¶ 10] In Preckel v. Byrne, this Court again distinguished Dyer as to a statutory initiative.  

244 N.W. 781, 784 (N.D. 1932).  In Preckel, no laws were referenced nor incorporated 

within the text of the petition.  Id.  The Court found it was not the intention of the proposers 

to incorporate any previous legislation into the measure and no such reference was made 

to previous legislation.  Id.  “That it may not be possible to interpret it without reference to 

other laws, or that the interpretation may require reference to some rulings of bureaus and 

commissions and that this, of necessity, would affect the constitutionality of the measure . 

. . is an entirely different question.”  Id.  This case is easily distinguishable from Preckel in 

that it specifically references and attempts to incorporate previous legislation into the 

Constitution.  See Petitioner’s App. at p. 4 (“This shall apply for all elections covered in 

N.D.C.C. section 16.1-07-19.”).   

[¶ 11] The Secretary of State’s role when it comes to an initiative measure is two-fold: 

First, the Secretary of State is to approve the petition for circulation if it is in proper form 

and contains the names and addresses of the sponsors and the full text of the measure; 

second, the Secretary of State shall pass upon each petition for sufficiency to be placed on 

the ballot.   There is no indication that the changes made were going to affect the 

fundamental rule for the Secretary of State to approve each petition twice.  In fact, one of 

the underlying concerns contemplated during the 1972 Constitutional Convention 
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regarding a two-step process was to provide the public notice that the petition process was 

underway—it in no way hampered or reduced the responsibility of the Secretary of State.  

Although eventually defeated, the fact the exact language proposed in 1972 was ultimately 

adopted in 1978 is of substantial importance.  The underlying rationale for the two-step 

process remains.  Splitting the prior language into two separate sections did not change the 

meaning, rather it placed additional emphasis on what a petition must contain.  The 

responsibility under Art. III, section 2, requires more than a perfunctory approval.  

Haugland v. Meier, 339 N.W.2d 100, 104 (N.D. 1983).  The secretary is expected and 

required to exercise prudent judgment in approving a petition as to form to preserve the 

purpose and objective of the referral process.  Id.  “Inattention to the constitutional duties 

or the failure to perform them properly plays favorable into the hands of those opposed to 

the referral process and may ultimately cause its demise.”  Id.  As evidenced in Haugland, 

the Constitutional requirements are in place for a reason—to preserve the purpose and 

objective of the referral process. 

[¶ 12] The Secretary of State’s role is that of a procedural nature.  However, the Secretary 

of State in his role of approving petitions for circulation and subsequently passing on 

petitions to be placed on the ballot, cannot waive the constitutional rights of qualified voters 

to see the full text of the measure as required.  This Court has long held a waiver of a 

constitutional right is only effective if done clearly and intentionally.  See State v. Ochoa, 

2004 ND 43, 675 N.W.2d 161; see also State v. Kranz, 353 N.W.2d 748 (N.D. 1984).  

Whether there has been an intelligent waiver of constitutional rights depends upon the facts 

and circumstances of each particular case.  State v. Manning, 134 N.W.2d 91, 97 (N.D. 
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1965).   

[¶ 13] Each qualified elector has the constitutional right to view each and every part of the 

petition as noted in Dyer, including referenced and incorporated statutes.  To allow a 

government official to waive those rights on behalf of the citizens would completely 

eviscerate the underlying purpose of the Constitutional language—to give each voter an 

opportunity to read or examine the contents and appreciate the real import of the proposed 

amendment.  

[¶ 14] This Court has previously declined to authorize insufficient petitions to be placed 

on the ballot for issues far less egregious than the omission here.  In Thompson v. Jaeger, 

a sponsoring committee submitted a petition to the Secretary of State for an initiated 

measure to amend the Century Code.  2010 ND 174, ¶ 3, 788 N.W. 2d 586.  The petition 

was approved for circulation and the sponsoring committee submitted 526 petitions 

containing nearly 14,000 signatures to the Secretary of State.  Id. at ¶ 4.  The Secretary of 

State decided the 526 petitions circulated for signatures and submitted to him were 

insufficient to be placed on the ballot because those circulated petitions did not contain the 

first page of the approved petition listing the names and addresses of the required twenty-

five sponsors.  Id.  Thompson petitioned the Supreme Court for review.  Id. at ¶ 5.  In 

upholding the secretary’s decision, the Supreme Court held the sponsors’ page was part of 

the petition and therefore had to be circulated with the rest of the petition.  Id. at ¶ 13. “The 

plain language of N.D. Const. art. III, § 3, refers to “[t]he petition” and does not 

differentiate between a petition approved by the Secretary of State and a petition circulated 

for signatures by electors.”  Id. at ¶ 12.   
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[¶ 15] In this case, it was not a sponsor page missing, but the full text of the measure.  

Both are intended to be included in circulated petitions as has been repeatedly held by this 

Court.  “The Secretary of State shall approve the petition for circulation if it is in proper 

form and contains the names and addresses of the sponsors and the full text of the measure.”  

Id.  “The phrases in that provision are separated by the term “and,” which is conjunctive in 

nature and ordinarily means in addition to.”  Id. (internal citations omitted).  The full text 

of the measure, like sponsor pages, are important to the initiative process and the omission 

of either renders a petition insufficient.  As such, the Secretary should have rejected the 

petition for circulation and should have rejected to place the petition on the ballot.  

[¶ 16] The Secretary of State is not employed to give legal advice to those individuals on 

how to draft, circulate, or endorse petitions.  In fact, the secretary’s own pamphlet on 

initiating and referring law in North Dakota advises individuals to review the laws 

associated with petitions.  See “Initiating and Referring Law in North Dakota” available at 

https://vip.sos.nd.gov/PortalListDetails.aspx?ptlhPKID=7&ptlPKID=1#content-start.  

(Accessed August 17, 2020).  An individual may choose to forego familiarizing himself 

with the petition laws of the state but must still abide by those applicable laws.  Failure to 

adhere to the mandates, especially Constitutional mandates, as they relate to initiated 

petitions must result in the petition being rejected.  Furthermore, the Secretary specifically 

informs an individual that he/she need not necessarily hire an attorney to draft a petition, 

but that complicated measures such as this one, may require a higher degree of legal 

drafting skills to ensure the desired outcome is achieved.  See Id.  

[¶ 17] The respondent may argue that the correct time to challenge the petition was prior 
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to it being approved as to form and sufficiency for circulation.  Because Section 7 of Article 

III of the Constitution states “all decisions of the Secretary of State in the petition process 

are subject to review. . .”, this argument must fail. (Emphasis added).  Approval as to form 

and sufficiency and approval to be placed on the ballot are both within the petition process.  

Therefore, the challenge as to the form and sufficiency is appropriate at this time.    

CONCLUSION 

 

[¶ 18] The Secretary of State does not have the authority to waive any rights guaranteed 

to the people by the Constitution on behalf of the people.  By passing on the petition for 

form and sufficiency and again passing on the petition to place on the ballot, the Secretary 

denied the people the opportunity to view the full text of the measure as required by the 

Constitution.  A writ of injunction prohibiting the Secretary from placing the measure on 

the ballot for a vote is the only available remedy and a writ must be issued so as to protect 

and preserve the purpose and objective of the referral process. 

Dated this 18th day of August, 2020. 
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