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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
EASTERN DIVISION

Elizabeth Jane Sinner, Whitney Oxendahl,
Carol Sawicki, Lois Altenburg, And North
Dakota Voters First, AFFIDAVIT OF ALVIN A. JAEGER

Plaintiffs,
Case No. 3:20-cv-00076
VS,

Alvin Jaeger, in his official capacity as
Secretary of State of North Dakota,

Defendant.

STATE OF NORTH DAKOTA )
COUNTY OF BURLEIGH ; >

Alvin A. Jaeger, states as follows:

1. | declare under penalty of perjury that the statements made in this affidavit
are true and correct to the best of my knowledge and belief.

2. | am the Secretary of State for the State of North Dakota and have held this
position since January 1, 1993. As the Secretary of State (“Secretary”) | carry out the
duties of the Office of Secretary of State (“SOS”), including general duties, elections,
licensing, central indexing, and business registration and information. A detailed list of

my duties as Secretary can be found on the Secretary of State website at

http://sos.nd.gov/about-office/duties-secretary-state. | also serve as member and

secretary of the Emergency Commission, member of the Board of University and School
Lands, member of the Board for the State Historical Society, member of the Theodore
Roosevelt Rough Rider Awards Committee, and secretary and member of the State
Canvassing Board.

3. My specific duties for the SOS regarding elections is to serve as the state
of North Dakota’s chief election officer and train county election officials; prescribe the

form and content of statewide election ballots, receive and file petitions for initiated,
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constitutional, and referred measures; receive candidate filings from individuals seeking
statewide, legislative, or judicial office; file oaths of office for legislative, judicial, and
executive officials; file campaign disclosure reports of statewide and legislative
candidates, state political parties, district political parties, political committees, political
action committees, measure committees, and independent expenditure filers; and certify
names of elected statewide, judicial, legislative, and multi-county jurisdiction candidates
of the state.

4, A history of the Initiative and Referendum in North Dakota is attached as
Exhibit 1.

o, All petitions are reviewed according to the Constitution of the State of North
Dakota, attached as Exhibit 2 and North Dakota Century Code (N.D. Cent. Code) § 16.1-
01-09 and N.D. Cent. Code §16.1-01-09.1, attached as Exhibit 3.

6. Twenty-five or more qualified North Dakota voters must agree to act as the
Sponsoring Committee for a petition, and the Sponsoring Committee must present the
proposed petition to the SOS for approval as to form. North Dakota Constitution, Article
lll, Section 2. Since 1993, approximately 88 petitions have been submitted to the SOS
by Sponsoring Committees seeking approval as to form. Upon receipt, the SOS creates
the petition title and it is submitted to the North Dakota Attorney General for approval or
disapproval. Once approved, the statement is affixed to the petition and returned to the
Sponsoring Committee for securing signatures. Of the 88 petitions approved for
circulation, 42 Sponsoring Committees secured enough signatures to meet the deadlines
to have their petition placed on the ballot as a measure.

7. Starting in 1999, the SOS published Initiating and Referring Law in North
Dakota (“Initiating Publication”), which is revised every two years. Attached as Exhibit 4
are excerpts of the cover pages of the 11 editions published since 1999.

8. Attached as Exhibit 5 is the Table of Contents for the 2019-2021 edition.
Every Initiating Publication includes the North Dakota Constitution and N.D. Cent. Code.
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0. Every Initiating Publication, including the 2019-2021 edition, attached as
Exhibit 6, includes submission deadlines for the next election cycle.

10.  In addition, the SOS’ website found at sos.nd.gov has extensive information
regarding elections and the Initiating and Referring process. Attached as Exhibit 7 are

excerpts from the website.

a. Page 1 —home page. Under Elections, in the left column, there is a
link to Ballot Measures.

b. Page 2 - In the left column of this page, there are 15 links to various
measures related topics. The page shows the status for the June 9,
2020, election.

c. Page 3 — This page shows the status for the November 3, 2020,
election.

d. Page 4 — This page shows the availability of a drafting tool and
sample petitions.

e. Page 5 - Lists the deadline dates for 2020.

11.  When a petition is received, a receipt letter and timeline is given to the
Sponsoring Committee. Attached as Exhibit 8 is copy of the letter and timeline that was
given to the Sponsoring Committee, Plaintiff North Dakota Voters First (“NDVF”). Within
the period allocated by state law, the Sponsoring Committee is given the petition title and,
if necessary, a correction memo. Attached as Exhibit 9 is an example. When a proof
copy is returned to the Secretary of State, a letter approving the petition for circulation
along with an updated timeline is given to the Sponsoring Committee. Attached as Exhibit
10 is a copy of the letter and timeline that was given to NDVF. According to N.D. Cent.
Code § 16.1-01-09(7) an initiative petition may be circulated for one year from the date it
is approved for circulation by the Secretary. According to North Dakota Constitution,
Article 11l, Section 5, if a Sponsoring Committee wishes to have the measure placed on a
specific statewide election ballot, the required number of signatures must be obtained
and submitted to the Secretary prior to one hundred twenty days before the election at
which the measure is to be voted upon. With respect to NDVF’s ballot initiative, the
deadlines for the June and November elections in 2020 were either April 20, 2020, or July

6, 2020. If NDVF had submitted its petition early enough, it could have made use of the
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full one year statutory signature gathering period, but NDVF failed to take advantage of
the full time available to it. NDVF did not submit a petition to start the process until March
6, 2020. NDVF was provided the petition title and correction memo on March 17, 2020,
but did not provide the Secretary with a petition proof copy until April, 29, 2020, 43 days
later. The next day, April 30, 2020, the petition was approved for circulation, which only
gave NDVF 67 days to collect signatures (until July 6, 2020) compared to the 365 days it
was statutorily allowed. Further, NDVF could have submitted its petition (which includes
a constitutional amendment related to redistricting) for review prior to any of the statewide
elections in the 10 years since the last census. It failed to do so.

12.  The last page of each petition contains an affidavit that must be signed by
the circulator in the presence of a notary public. See attached Exhibit 11. The circulator
must swear that the electors who have signed the petition did so in the circulator’s
presence. This affidavit is required by North Dakota Constitution, Article [ll, Section 3,
and has been in the state’s Constitution since 1978 when it was approved by the state’s
voters. Since 1980, there have been 75 measures and referendums placed on the ballot
by petition which required the affidavit as part of the petition.

13.  When a Sponsoring Committee has secured enough signatures, the
petitions containing the signatures are submitted to the Secretary. The Secretary will
send a receipt to the Sponsoring Committee. See attached Exhibit 12. Each petition is
then numbered, and a review process, including a review of the signatures, is undertaken

as required by N.D. Cent. Code § 16.1-01-10.

16.1-01-10. Secretary of state to pass upon sufficiency of petitions -
Method — Time limit. The secretary of state shall have a reasonable
period, not to exceed thirty-five days, in which to pass upon the sufficiency
of any petition mentioned in section 16.1-01-09. The secretary of state shall
conduct a representative random sampling of the signatures contained in
the petitions by the use of questionnaires, postcards, telephone calls,
personal interviews, or other accepted information-gathering techniques, or
any combinations thereof, to determine the validity of the signatures.
Signatures determined by the secretary of state to be invalid may not be
counted and all violations of law discovered by the secretary of state must
be reported to the attorney general for prosecution.
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14.  Depending on whether the petition is a constitutional or statutory initiative,
a random selection of 2,000 to 4,000 individuals who signed the petition are selected and
mailed postcards. See attached Exhibit 13. Follow up calls are made if necessary.
Attached as Exhibit 14 and 15 are a detailed guideline for the review process, a work
sheet, and a final tally report of the signature review process.

15.  Once a determination is made that enough signatures were submitted and
verified, a letter is sent to the Sponsoring Committee informing them that the petition was
approved for placement on the ballot. See example attached Exhibit 16.

16.  In my 27 years as Secretary, fraudulent activity has been discovered within
several petitions. The violations were discovered through the physical review of the
petitions as described in paragraph 14. When fraudulent activity is discovered, it is
referred to the Attorney General for potential prosecution. The 2013 Legislative Assembly
adopted additional penalties for petition related offenses. N.D.C.C. § 16.1-01-12. See

attached Exhibit 17.
Dated this /77 day of May, 2020,

Mxﬁ—"

Alvin A. Jaeger /
North Dakota Secretary of State

STATE OF NORTH DAKOTA )
) Ss.
COUNTY OF BURLEIGH )

Subscribed and sworn to before me
this \G*"“day of May, 2020.

C R &P Sohwab

Najary Public

JILL L. SCHWAB
Notary Public

State of North Dakota
My Commission Expires May 24, 2023




