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INTRODUCTION

For the first time since 1990, there is no Native American serving in the North Dakota state
senate. And in 2022, Native American voters in northeast North Dakota saw their ability to elect
state house representatives drop from two seats to one seat. This is the result of a classic example
of vote dilution, attributable to packing a supermajority of Native citizens into District 9A—which
has the fifth highest Native population among the thirty-one Native American majority district
nationwide—while simultaneously cracking the remaining Native population across neighboring
Districts 9B and 15. As the stark evidence of the 2022 election results demonstrates, the 2021
redistricting map minimized the voting strength of Native American voters in North Dakota even
as the Native American share of the statewide population increased since the last decennial Census.

Defendant’s motion for summary judgment should be denied. Relying on the expert report
of Dr. M.V. “Trey” Hood, Defendant contends that Plaintiffs failed to satisfy two of the three
preconditions necessary to establish a violation of the Voting Rights Act (“VRA”). But Plaintiffs
submitted expert testimony from Dr. Loren Collingwood demonstrating that both conditions are
satisfied: the Native American population in the region is sufficiently large and geographically
compact to form a majority Native American district from which three legislators would be elected,
and white bloc voting usually operates to defeat Native voters’ candidates of choice. This evidence
is sufficient to create a genuine dispute of material fact, precluding summary judgment.

Even more damning to Defendant’s motion, however, is that Dr. Hood now disputes his
own opinions—opinions on which Defendant’s motion rests. After the motion was filed, Dr. Hood
testified at his deposition that the grounds upon which Defendant has moved are incorrect. He
testified that Plaintiffs’ Demonstrative District 9 satisfies the majority-minority requirement and

is reasonably compact, and that he incorrectly gave equal weight to all the election results he
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evaluated in determining whether white bloc voting usually operates to defeat Native voters’
candidates of choice in the region. He further testified that when the most probative contests are
considered, Plaintiffs easily satisfy this precondition. Likewise, he testified that his own analysis
of white bloc voting in District 9 shows that Plaintiffs have met their burden when he adds in the
most recent elections—elections he agrees are probative and should be included, but which he ran
out of time to include in his own analysis.

Furthermore, Defendant himself has now reversed course with respect to this precondition.
Just yesterday, Defendant moved for summary judgment in Walen v. Burgum (No. 1:22-cv-00031-
PDW-RRE-DLH). There, Defendant contends that Subdistrict 9A was necessary because enacted
District 9 violates the VRA. See id. ECF No. 102 at 39 (“Walen MSJ”). In particular, Defendant
asserts that the third Gingles precondition is satisfied in District 9. See id. (“[R]emoval of the
subdivision in District 9 would result in Native American populations that would usually not be
able to elect their candidate of choice . . . .”); id. at 40 (contending that, with respect to enacted
District 9, “the preferred candidate of the Native American population in and around . . . Turtle
Mountain would be regularly defeated by the White population.”). There no longer appears to be
any dispute that Gingles prong three is satisfied in District 9. The only remaining question is
whether the VRA requires (1) a district configuration that reduces Native American voters’
opportunity to elect from three legislative seats to just a one (the enacted plan), or (2) a
configuration that maintains Native American voters’ opportunity to elect in three legislative seats
(Plaintiffs’ demonstrative plan). Were there doubt, trial will show the answer is the latter.

Finally, despite concluding in his report that Plaintiffs’ Demonstrative District 9 might be
a racial gerrymander, Dr. Hood testified that he has no evidence to support this conclusion, is not

actually claiming the district is gerrymandered, and the district does not subordinate traditional
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districting principles to racial considerations. In sum, both Defendant’s and Plaintiffs’ experts—
and even Defendant himself—now dispute the facts upon which Defendant’s motion rests.
Defendant has not and cannot demonstrate that he is “entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). The motion should be denied.
FACTUAL BACKGROUND

I The prior North Dakota legislative districting plan and election results

The reservations of the Turtle Mountain Band of Chippewa Indians (“Turtle Mountain”)
and the Spirit Lake Nation (“Spirit Lake”) are both located in northeast North Dakota. Prior to the
2021 redistricting, Rolette County—where the Turtle Mountain reservation is located—was its
own state legislative district, District 9. The Spirit Lake reservation was in District 23. This region
in the 2012-2020 (“benchmark™) plan is shown below:

2012-2020 “Benchmark” Legislative Plan Regional View

_l r I I

Ex. 2 at App. G (Collingwood Rebuttal). From 1990 until 2022, District 9 elected a Native
American candidate to the state senate, as well as two state representatives who were the candidates

of choice of Native American voters. Ex. 2 at 5-7 (Collingwood Rebuttal). Senator Richard

3
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Marcellais, a Turtle Mountain member, represented District 9 from 2006 until 2022. Ex. 2 at 6
(Collingwood Rebuttal).
I1. The 2021 Redistricting

The Joint Redistricting Committee introduced House Bill 1504 as the proposed legislative
redistricting plan and held a hearing on November 8, 2021. ECF No. 60-32. The new redistricting
plan accounts for population changes as reflected in the 2020 Census. For example, the 2020
Census data revealed that benchmark District 9 was 4,389 people short of the ideal district size.
Ex. 2 at 5 (Collingwood Rebuttal); Ex. 9 at 1 (N.D. Legislative Council Population Change
Summary). The Census data also showed that the Native American population grew from 5.1% of
the statewide VAP in 2010 to 5.9% in 2020. Ex. 2 at 6 (Collingwood Rebuttal).

The proposed map substantially changed the districts in northeastern North Dakota and in
particular the districts in which the Turtle Mountain and Spirit Lake reservations are located. Parts
of Towner and Cavalier Counties—the VAP of which are 96.0% and 95.6% white respectively—
were added to District 9. Ex. 2 at App. E, App. G (Collingwood Rebuttal); Ex. 1 at 16
(Collingwood Initial Report). By extending District 9 east into overwhelmingly white counties,
the enacted plan dramatically changed the demographic makeup of the district, reducing its NVAP
by twenty percentage points, from 74.4% to 54.5%. Ex. 1 at 31 (Collingwood Initial Report).!
Among the 31 Native American-majority state legislative districts in the country, the enacted

version of District 9 has the second lowest NVAP share nationwide. Ex. 2 at 5 (Collingwood

! This includes people who identify as exclusively or part Native American. The legislature’s
reports and Defendant’s expert Dr. Hood use only the exclusively Native American data; by that
measure District 9 is now just 51.7% Native American. ECF No. 60-35 at 2 (Hood Report).
Although the proper metric in VRA cases is to include all people who identify with the minority
group as Dr. Collingwood has done, see Georgia v. Ashcroft, 539 U.S. 461, 473 n.1 (2003), the
distinction does not make a material difference here, see Ex. 2 at 3 n.1 (Collingwood Rebuttal).

4
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Rebuttal). The average NVAP of a majority-Native American legislative district nationwide is
68.1% and the median is 66.7%. Ex. 2 at 5 (Collingwood Rebuttal). The Spirit Lake reservation
was separated from all of the counties with which it previously shared a district and placed in
District 15, neighboring District 9. Compare Ex. 2 at App G with App. E (Collingwood Rebuttal).

Citing the VRA, the legislature divided District 9 into two subdistricts each with one state
representative seat, District 9A and 9B, Ex. 19 at 17:16-18:23 (Nov. 9, 2021, Redistricting Comm.
Hr’g Tr.). Presumably this was because, as Defendant asserts in the Walen matter, the full District
9 violated the VRA. Walen MSJ at 40. The enacted map for the region is shown below:

2021 Enacted Plan Regional View

9B
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a8

Toanes KD

Pierca WD

14

Ex. 2 at App. E (Collingwood Rebuttal). District 9A has a Native American VAP of 79.8%. This
is the fifth highest NVAP among the 31 Native American-majority state legislative districts
nationwide. Ex. 2 at 5 (Collingwood Rebuttal). The remaining Native American population in
northeastern North Dakota is split across Districts 9B and 15. District 9B has a NVAP of 29.4%.

ECF No. 60-33 at 3. District 15 has a NVAP of 20.39%. ECF No. 60-33 at 4.
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A map illustrating the fragmenting of northeastern North Dakota’s Native American voters
among Districts 9A, 9B, and 15 is shown below, with concentrations of Native Americans shown
in blue and the district lines shown in red.

Enacted Plan Fragmenting of Native American Population
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Ex. 2 at App. A (Collingwood Rebuttal).

Both Chairman Azure of Turtle Mountain and Chairman Yankton of Spirit Lake testified
to the Joint Redistricting Committee on November 8, 2021 in support of an amendment offered by
Sen. Marcellais to redraw District 9 to join Benson and Rolette Counties in a district that would
retain Native American voters’ opportunity to elect a state senator and two state representatives
rather than reducing their opportunity to elect a single state representative in one subdistrict. ECF
No. 60-32 at 12. The legislature rejected that amendment and adopted House Bill 1504.

III.  District 9°s white-majority electorate and the unusual circumstances of the 2018
election

Although the redrawn District 9 has a small majority NVAP (down twenty percentage
points from the benchmark district), its voting electorate is, under usual circumstances,
substantially majority white. Ex. 2 at 5 (Collingwood Rebuttal). The chart below shows the
demographic composition of the voting electorate in District 9 for the past five election cycles:

6
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Enacted District 9 Electorate Demographic Composition

Election | White Electorate | Native American
Share Electorate Share
2014 67% 33%
2016 63% 37%
2018 50% 50%
2020 63% 37%
2022 60% 40%

Ex. 2 at 4 (Figure 1) and 5 (1) (Collingwood Rebuttal). Notably, the 2018 election marked a stark
departure from the usual electoral conditions in District 9. As Plaintiffs’ expert Dr. Collingwood
reports, Native American voter turnout nationwide, in North Dakota, and specifically in District 9,
is typically substantially lower than white voter turnout. Ex. 2 at 3-4 (Collingwood Rebuttal). In
District 9, Native American voter turnout is “usually in the neighborhood of 20-30 percentage
points” lower than white turnout. Ex. 2 at 4 (Collingwood Rebuttal). For all categories of voters,
turnout in presidential election cycles exceeds turnout in midterm election cycles as a general
matter. Ex. 2 at 4 (Collingwood Rebuttal).

The 2018 North Dakota election was different. As the graph below shows, Native
American turnout in 2018 skyrocketed to 57.6% in District 9, exceeding statewide overall turnout

and approaching (but not reaching) white turnout in the district. Ex. 2 at 4 (Collingwood Rebuttal).

Estimated Turnout by Race Over Time
Average Turnout by Year LD-9 Subset

White

= 601

Statewide

Percent Turned Ou

Native

2014 2016 2018 2020 2022
Year
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Ex. 2 at 4 (Figure 1) (Collingwood Rebuttal). As Dr. Collingwood explains, “[i]n all the many
elections in different jurisdictions that I have studied, I have never seen a Native American turnout
number begin to approach 60% in a federal, state, or local contest. Rather, the figures often hover
around 30% - which is in line with my estimates in every other election year in LD-9.” Ex. 2 at 4
(Collingwood Rebuttal). Furthermore, the pattern of midterm versus presidential cycle turnout for
Native Americans is “strikingly inverted” with respect to the 2018 election. /d. Dr. Hood similarly
testified that he could not think of another example where a group had a twenty-percentage-point
higher turnout in a midterm than in a presidential election. Ex. 3 at 83:13-20 (Hood Dep.).

As Chairman Azure of Turtle Mountain and Chairman Yankton of Spirit Lake explain, the
2018 election featured “unique circumstances” Ex. 4 4 26 (Azure Decl.); Ex. 5 4 27 (Yankton
Decl.). The state’s voter ID law, which required proof of residential street addresses—something
many Native American voters lacked—had previously been enjoined by this Court but was
permitted to go in effect by the U.S. Supreme Court just before the 2018 election. Ex. 4 9 24-26
(Azure Decl.); Ex. 5 99 25-27 (Yankton Decl.). As a result, “substantial amounts of money spent
by national, local, and regional organizations focused on educating and turning out Native voters.”
Ex. 4 9 27 (Azure Decl.); Ex. 5 9 34 (Yankton Decl.). In addition, national celebrities like Dave
Matthews Band and Mark Ruffalo toured North Dakota Reservations and held get-out-the-vote
events. Ex. 4 9§ 28 (Azure Decl.); Ex. 5 9 35 (Yankton Decl.). This type of sustained spending and
electoral education focused on Native American voters had never occurred prior to the 2018
election and has not happened since. Ex. 4 4 29 (Azure Decl.); Ex. 5 9§ 36 (Yankton Decl.). The
turnout among Native American voters in 2018 was “extraordinarily unusual” and the result of
“substantial outrage among Native American voters at what seemed clearly to us to be a blatant

effort to suppress our voting power.” Ex. 4 49 30-31 (Azure Decl.); Ex. 5 99 37-38 (Yankton Decl.).
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IV.  The November 2022 election

The first election under the new legislative redistricting plan was held on November 8,
2022. In District 9, incumbent Sen. Marcellais—who is Native American and the candidate of
choice of Native American voters—Ilost his bid for re-election to his white challenger by a margin
of 53.7% to 46.1%. Ex. 1 at 17 (Collingwood Initial Report). Sen. Marcellais carried Rolette
County by 60.1% to 39.7% but lost in the newly added white-majority counties by a margin of
79.9% to 19.8% (Cavalier County) and 65.0% to 34.7% (Towner County). Ex. 10 (2022 District 9
Election Results). In District 9A, Jayme Davis—a Native American who was the candidate of
choice of Native Americans—won election over her white opponent by 68.6% to 31.1%. Ex. 11
(2022 District 9A Election Results); see also Ex. 1 at 15 (Collingwood Initial Report). But in
District 9B, incumbent Marvin Nelson—the candidate of choice of Native American voters—Ilost
to his opponent by 56.5% to 37.6%. Ex. 12 (2022 District 9B Election Results); see also Ex. 1 at
16 (Collingwood Initial Report). Notably, white voters in Towner County supported Mr. Nelson—
who is a white Democrat— at a rate more than 12 percentage points higher than they did Mr.
Marcellais, a Native American Democrat. Ex. 1 at 16 (Collingwood Initial Report).

In District 15, Plaintiff Collette Brown—who is Native American and the candidate of
choice of Native American voters in the district—Ilost to her white opponent by 65.5% to 33.9%.
Ex. 13 (2022 District 15 Election Results); see also Ex. 1 at 26 (Collingwood Initial Report). Ms.
Brown carried the Benson County portion of the district by a wide margin (63.4% to 36.0%) but
was defeated in every other county in the district by an even wider margin. Ex. 13 (2022 District
15 Election Results). In the race for state representative, two white candidates were elected, with
41.6% and 38.6%—over the Native American candidate Heather Lawrence-Skadsem, who was

the candidate of choice of Native American voters in the district. Ex. 13 (2022 District 15 Election
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Results); see also Ex. 1 at 26 (Collingwood Initial Report). Ms. Lawrence-Skadsem easily carried
Benson County but lost the remainder of the district. Ex. 13 (2022 District 15 Election Results).

Under the benchmark plan, Native American voters in northeastern North Dakota
succeeded in electing their candidate of choice to all three seats in District 9. Under the 2021
enacted plan, Native American voters in the region were able to elect just one candidate of
choice—Jayme Davis—to the state house in District 9A. Ex. 2 at 7 (Collingwood Rebuttal).
Because of the configuration of districts in the new redistricting plan, for the first time in over
thirty years, no member of a North Dakota Native American Tribe serves in the state senate today.
Ex. 2 at 6 (Collingwood Rebuttal).
V. Plaintiffs’ Demonstrative District

Plaintiffs’ Demonstrative Plan 1 creates a new District 9 centered primarily in Rolette and
Benson Counties. The district (“Demonstrative District 97) is shown in both a regional view and
set into the enacted plan:

Plaintiffs’ Demonstrative Plan 1 Regional View

10
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Plaintiffs’ Demonstrative Plan 1 Statewide View

Demonstrative District 9 has a NVAP of 66.1%, which is near exactly the median NVAP

of'the 31 Native American majority state legislative districts nationwide, and lower than the NVAP
of District 9 in the benchmark plan. Ex. 2 at 5 (Collingwood Rebuttal). In Demonstrative District
9, the candidates of choice of Native American voters would have prevailed in 32 of 35 tested
contests. Ex. 1 at 32-37 (Collingwood Initial Report).

Demonstrative District 9 does not split any voting precincts or municipalities. Ex. 2 at 16
(Collingwood Rebuttal). Its population deviation is +3.14%, lower than twenty-three of the other
districts in the enacted plan. Ex. 2 at 9 (Collingwood Rebuttal). As both Dr. Collingwood and Dr.
Hood explain, although the water boundaries of Devil’s Lake and the Sheyenne River have a
distortionary lowering effect on Plaintiffs’ Demonstrative District 9°’s mathematical compactness

scores, see Ex. 2 at 10 (Collingwood Rebuttal); Ex. 3 at 136:6-137:4, 155:2-157:6 (Hood Dep.),

11



Case 3:22-cv-00022-PDW-ARS Document 65 Filed 03/01/23 Page 16 of 46

the district still scores as more compact than several other districts in the enacted plan, Ex. 2 at 9-
11 (Collingwood Rebuttal); Ex. 3 at 146:24-147:19 (Hood Dep.).

At his deposition, Defendant’s expert Dr. Hood agreed that Demonstrative District 9
adheres to traditional districting criteria:

Q: [P]laintiffs’ proposed District 9 satisfies the population deviation legislative
goal, correct?

A: Correct.

Q: We talked about how, under your own metric for Virginia and applied here,
that the district is sufficiently or reasonably compact, correct?

A: Correct.

Q: And with respect to county splits, we noted that there was an error in your
report with respect to the number of counties, right, that the enacted plan
splits?

A: Correct. That’s correct.

Q: And demonstrative District 9 has the same number of county splits as does
District 15, which is also under challenge in this case, right?

A: Correct.

And it has the same number of county splits as the state house map for
[enacted] District 9, correct?

A: Correct.

Q: It splits Eddy County only to adhere to the boundaries of the Spirit Lake
Nation, correct?

A: Correct.

Q: And that’s the same split of Eddy County that the enacted District 15 makes,
correct?

A: Correct.

Q: And we discussed how plaintiffs’ demonstrative plan restores Towner
County to its prior configuration in terms of core retention, moving it to
District 15 entirely.

A: That is true.

Q: And we’ve discussed how the enacted map has features in terms of land
bridges or necks or connecting points in districts that are a fair bit smaller
than what you termed the land bridge in plaintiffs’ demonstrative District 9,
right?

A: Correct.

Q: And a number of the enacted districts in the map span much larger — either
similar or larger geographic distances than does . . . demonstrative District
9, correct?

A: That’s correct, yes.

Q: And . . . enacted District 9, in fact, from east to west is just about as long as

plaintiffs’ demonstrative District [9] is from north to south, correct?

12
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A: From what I remember, yes.
Q: Okay. We discussed how Benson County and Rolette County are closer
geographically than Rolette County is to Cavalier County, right?
A: That’s true, yes.
Ex. 3 at 188:23-192:2 (Hood Dep.).

VI.  Spirit Lake and Turtle Mountain have shared non-racial interests related to
legislative representation.

Spirit Lake and Turtle Mountain—as well as their members and voting public—share many
common characteristics and interests that relate to their common representational needs in the state
legislature. The two reservations are just 55 miles apart. Ex. 2 at 17 (Collingwood Rebuttal). As
the chairmen of the two tribes explain, their residents have “shared values and beliefs” and “share
the experience of living in rural North Dakota tribal communities.” Ex. 4 4 8 (Azure Decl.); Ex. 5
99 (Yankton Decl.). In that respect, they share “similar socio-economic statuses” and have “similar
representational needs from our state legislature related to economic investment, state-sponsored
services, and legislative appropriations that differ from other North Dakota rural communities,
where agricultural and energy interests predominate, and from the state’s urban areas.” Ex. 4 q 8
(Azure Decl.); Ex. 5 9 9 (Yankton Decl.). Turtle Mountain and Spirit Lake “partner together in
many political, economic, educational, and public safety organizations,” such as United Tribes of
North Dakota, United Tribes Technical College, North Dakota Tribal College System, National
Congress of American Indians, North Dakota Native Tourism Alliance, and the National Indian
Gaming Association. Ex. 4 9§ 9 (Azure Decl.); Ex. 5 9 10 (Yankton Decl.). The two tribes have
shared interactions with the North Dakota government, including through the North Dakota Indian
Affairs Commission and the legislature’s Tribal and State Relations Committee. Ex. 4 § 10 (Azure

Decl.); Ex. 5 9 11 (Yankton Decl.).

13
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The two tribes often join together to “pursue similar policy objectives,” including in the
state legislature and the state government on “funding for tribal colleges, negotiating the tribal-
state gaming compact, taxation on tribal lands, hunting and fishing regulation, tribal and state law
enforcement, and funding for education, foster care, health care, etc.” Ex. 4 4 11 (Azure Decl.);
Ex. 59 12 (Yankton Decl.). Legislation often has similar effects on both tribes, including currently
pending House Bill 1536 to enact a state Indian Child Welfare Act. Ex. 4 4 12 (Azure Decl.); Ex.
5 9 13 (Yankton Decl.). Both tribal chairmen serve on the North Dakota Indian Affairs
Commission, which seeks to “keep the public informed about the current laws and legislative
issues that impact Indian country.” Ex. 4 q 13 (Azure Decl.); Ex. 5 9 14 (Yankton Decl.). The tribes
work together with respect to United Tribes Technical College, on which both chairmen serve on
the Board, and in that capacity lobby the legislature for funding, including workforce development
grants and funding for non-member students. Ex. 4 99 14-15 (Azure Decl.); Ex. 5 9 15-16
(Yankton Decl.).

VII. White bloc voting usually defeats Native American voters’ candidates of choice.

White bloc voting usually defeats Native American voters’ candidates of choice in Districts
9, 9B, and 15. As Dr. Collingwood explains, three categories of elections are most probative for
determining whether the white majority block votes against Native American voters’ candidates
of choice: (1) “endogenous” elections, or elections for the office that is at issue (here state
legislative elections as opposed to statewide, or “exogenous” elections), (2) more recent elections,
and (3) elections featuring a Native American candidate. Ex. 2 at 5 (Collingwood Rebuttal); Ex 1
at 21 (Collingwood Initial Report). At his deposition, Dr. Hood agreed that these elections were
more probative. Ex. 3 at 39:3-44:8 (Hood Dep.). Dr. Hood testified that exogenous elections

“should be given far less weight,” Ex. 3 at 41:25-42:17 (Hood Dep.), and agreed that the 2022
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state senate election in which Senator Marcellais was defeated is the “single most probative
contest” for assessing white bloc voting in District 9 “because it features an endogenous election
with a Native American candidate and it’s the most recent.” Ex. 3 at 45:15-24 (Hood Dep.).

Dr. Collingwood explains that white bloc voting defeats the Native American preferred
candidates in 100% of the endogenous elections in District 9, in 100% of the most recent (2022)
elections in District 9, 71% of elections in the most recent two cycles 2022 and 2020, and in 60%
of elections in District 9 featuring a Native American candidate. Ex. 2 at 7 (Collingwood Rebuttal).
Dr. Collingwood further explains that the 2018 elections exhibited “special circumstances” and “it
would be appropriate to entirely disregard the 2018 elections” or at least give them “very little
weight” in assessing white bloc voting. Ex. 2 at 8 (Collingwood Rebuttal). If the 2022, 2020, and
2016 elections are all considered—and even if afforded equal weight rather than differentiating
based upon probative value—then Dr. Collingwood reports that white bloc voting would prevent
the Native American preferred candidates from winning in 12 of 21 contests, or 57% of the time.
Ex. 2 at 8 (Collingwood Rebuttal).

Dr. Collingwood further explains that when District 9 and 9B are summed together, the
white-preferred candidate wins 58% of the time. Ex. 2 at 7 (Collingwood Rebuttal). Although Dr.
Hood included packed District 9A in his calculations, he later testified that he “didn’t necessarily
disagree” that it made more sense to exclude District 9A from the combined calculation given
District 9A’s overwhelmingly high NVAP. Ex. 3 at 96:4-15, 98:10-99:6 (Hood Dep.). Dr. Hood
agreed that including the results for District 9 and 9B and excluding the results of packed District
9A would show that white bloc voting usually defeats Native American preferred candidates in
District 9. Ex. 3 at 98:10-99:6 (Hood Dep.). Further, as Dr. Collingwood explains, given the

regional focus of the claim in this case—affecting several districts and a subdistrict—the “most
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sensible approach” is to consider District 9 and 15 together for purposes of assessing white bloc
voting. Ex. 2 at 7 (Collingwood Rebuttal). By that measure white voters block Native American
voters’ preferred candidate from winning 64% of the time in the region. /d. This is true even
without giving additional weight to the more probative endogenous, recent, and racially contested
elections, which show even more powerful white bloc voting defeating Native American voters’
preferred candidates. Ex. 2 at 7 (Collingwood Rebuttal).

Dr. Hood conducted his own analysis of white bloc voting in District 9 in his expert report
for Defendants in the related Walen v. Burgum case (Case No. 1:22-cv-00031-PDW-RRE-DLH).
Ex. 14 at 5-6 (Hood Walen Report). In that report, Dr. Hood examined six exogenous elections—
three from 2018 and three from 2020—and concluded that Native American-preferred candidates
won four of the six, and thus that white bloc voting did not prevent Native American voters’
preferred candidates from prevailing in enacted District 9. At his deposition, however, Dr. Hood
testified that he “did not get to a full analysis” and “did not perform any kind of statistical analysis
on the 2022 elections” because he had insufficient time to do so before his expert report was due.
Ex. 3 at 101:19-102:8 (Hood Dep.). He testified that he agreed it would have been “preferable” to
include the 2022 elections because “they certainly are the most recent set of elections.” Ex. 3 at
102:9-16 (Hood Dep.). Dr. Hood then identified during his deposition four 2022 contests he
thought were particularly probative and should be added to his analysis: the 2022 elections for
U.S. Senate, Attorney General, District 9 state senator, and Public Service Commissioner (which
included a Native American candidate). Ex. 3 at 108:8-16 (Hood Dep.). Dr. Hood testified that if
the four 2022 elections he agreed should be added to his analysis were included, “that would show
60% defeat rate for the Native American preferred candidates in District 9,” which would

demonstrate that white voters usually defeat the candidates preferred by Native American voters
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in enacted District 9. Ex. 3 at 109:13-111:15 (Hood Dep.). Including the additional elections that
Dr. Hood himself identified thus creates a material dispute between Dr. Hood’s testimony—which
confirms the conclusions reached by Plaintiffs’ expert Dr. Collingwood—and the written opinion
offered by Dr. Hood with respect to the effect of white bloc voting in the district. It is therefore
unsurprising that Defendant himself has reversed course since filing his motion and confirmed that
the third Gingles precondition is satisfied in District 9. See Walen, ECF No. 102 at 39-40.

In sum, Plaintiffs, Defendant, and both experts now agree that white voters in Districts 9,
9B and 15 usually defeat Native American voters’ preferred candidates. Ex. 2 at 8 (Collingwood
Rebuttal); Ex. 1 at 26 (Collingwood Initial Report); ECF No. 60-35 at 4 (Hood Report); Ex. 15 at
HOOD-0256 (Ex. 6 of Hood Dep. showing calculations); Walen, ECF No. 102 at 39-40.

LEGAL STANDARD

Summary judgment is proper “when the record establishes that there is ‘no genuine dispute
as to any material fact’ and the moving party is ‘entitled to judgment as a matter of law.””” Brand
v. Nat’l Union Fire Ins. Co. of Pittsburgh, PA, 934 F.3d 799, 802 (8th Cir. 2019) (quoting Fed. R.
Civ. P. 56(a)). “Courts must construe the evidence in the light most favorable to the nonmoving
party and draw all reasonable inferences in favor of that party.” Id. Summary judgment is not
appropriate where the court must “weigh the evidence, make credibility determinations, or attempt
to discern the truth of any factual issue.” Walz v. Randall, 2 F.4th 1091, 1099 (8th Cir. 2021).

ARGUMENT

Defendant’s motion for summary judgment should be denied. The evidence—including the
deposition testimony of Defendant’s expert Dr. Hood—shows that Plaintiffs have satisfied both of
the Gingles preconditions that are subject of Defendant’s motion, and thus Defendant has failed to

meet his burden to show he is entitled to judgment as a matter of law.
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Section 2 of the VRA, 52 U.S.C. § 10301, prohibits the dilution of minority voters’ voting
strength in redistricting plans. “Dilution of racial minority group voting strength may be caused
by the dispersal of [minority voters] into districts in which they constitute an ineffective minority
of voters or from the concentration of [minority voters] into districts where they constitute an
excessive majority.” Thornburg v. Gingles, 478 U.S. 30, 46 n.11 (1986). The former is called
“cracking” and the latter “packing.” As the Eighth Circuit has explained, a minority group that is
a “bare numerical majority” of a district may “still face actual impediments and disadvantages” to
electoral participation that result from “the history of discrimination and disenfranchisement.”
Missouri State Conf. of NAACP v. Ferguson-Florissant Sch. Dist., 894 F.3d 924, 933 (8th Cir.
2018). Thus, a majority-minority district may violate Section 2 when the “citizen voting-age
majority . . . lack[s] real electoral opportunity.” League of United Latin American Citizens v. Perry,
548 U.S. 399, 428 (2006) (“LULAC).

The Court’s inquiry under Section 2 “requires an ‘intensely local appraisal’ of the
challenged district,” LULAC, 548 U.S. at 437, and is “peculiarly dependent upon the facts of each
case,” Gingles, 478 U.S. at 79 (quoting Rogers v. Lodge, 458 U.S. 613, 621 (1982)). In states with
multi-member state legislative districts, like North Dakota, that “intensely local appraisal” may
require creating a multi-member Section 2 minority opportunity district, it may require the creation
of subdistricts for the state house elections, or it may require a mix of both statewide. The Section
2 remedy depends on local conditions in each district and on which configuration affords the
minority group an equal opportunity to elect candidates of their choice. For example, in Bone Shirt
v. Hazeltine, the Eighth Circuit affirmed a ruling that South Dakota’s state legislative plan violated
Section 2 by minimizing the number of legislators Native American voters could elect. 461 F.3d

1011, 1023-24 (8th Cir. 2006). In Bone Shirt, the district court ordered a remedial plan that
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included one multi-member NV AP majority district (District 27), because the election data showed
that district would permit Native American voters to elect their preferred candidates for all three
legislative positions. Bone Shirt v. Hazeltine, 387 F. Supp. 2d 1035, 1039, 1041 (D.S.D. 2005)
(remedial order). The remedial map also included two subdistricts, however—District 26A and
28 A—in which the electoral data showed Native American voters could elect their candidates of
choice to a single house seat but not the second house seat or the senate seat. /d. at 1039; see also
Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976, 989 (D.S.D. 2004) (trial order). The NVAP of the
two subdistricts and one multi-member district adopted by the court ranged from 65.6% to 74.4%.
Id. (Plan E). Moreover, District 28 A combined two separate Native American Reservations—the
Cheyenne River Reservation and the Standing Rock Reservation. /d. The Eighth Circuit affirmed
the district court’s remedial order. Bone Shirt, 461 F.3d at 1023-24.

To succeed on a Section 2 claim, plaintiffs must first meet three elements known as the
Gingles preconditions:

(1) [T]he racial group is sufficiently large and geographically compact to constitute

a majority in a single-member district; (2) the racial group is politically cohesive;

and (3) the majority votes as a bloc to enable it usually to defeat the minority’s

preferred candidate.
Bone Shirt, 461 F.3d at 1018 (quoting LULAC, 548 U.S. at 425) (bracket in original).

Both experts agree and Defendant concedes that voting in the region is racially polarized
and thus that the second Gingles prong is met. Ex. 1 at 14-16, 22 (Collingwood Initial Report);
ECF No. 60-35 at 2, 4 (Hood Report); Mem. in Support of Mot. for Summ. J. at 16, ECF 59.

Defendant moves only with respect to the first and third Gingles preconditions. The motion is

without merit and should be denied.
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I Plaintiffs have satisfied the first Gingles precondition.

A. Plaintiffs’ demonstrative district is majority NVAP.

Plaintiffs have satisfied the first Gingles precondition. Plaintiffs’ Demonstrative Plan 1
contains a proposed District 9 with a NVAP of 66.1%. Ex. 2 at 5 (Collingwood Rebuttal). This
easily surpasses the Gingles prong one required majority-minority district showing.

Defendant, however, contends that Gingles prong one is not met because the enacted
versions of Districts 9B and 15 are not majority NVAP. ECF No. 59 at 17-18. This misapprehends
the purpose of the first Gingles precondition, which focuses on a potential alternative district, not
whether the challenged districts are majority-minority. Bone Shirt, 461 F.3d at 1018 (explaining
that first Gingles precondition is about a “proposed” district). Dr. Hood abandoned his expert
report’s conclusion regarding the first Gingles precondition at his deposition, agreeing that the
“conclusion about Gingles prong 1 here in your report isn’t actually about Gingles prong 1; it’s
just an observation that the enacted District 15 isn’t itself a majority Native voting age population
district.” Ex. 3 at 158:1-159:12 (Hood Dep.); See also Ex. 2 at 8-9 (Collingwood Rebuttal).

Defendant’s focus on the demographic makeup of the enacted districts is therefore
misplaced; it is undisputed that Plaintiffs’ have proffered majority NVAP demonstrative districts.

B. Plaintiffs’ demonstrative district is reasonably compact and joins Native American
voters with shared non-racial interests.

Next, Defendant asserts that Plaintiffs cannot establish Gingles I because their
demonstrative district is not reasonably compact. But Plaintiffs’ expert analysis, Defendant’s

expert testimony, and Supreme Court precedent all confirm that Demonstrative District 97 is

2 Plaintiffs focus their discussion on Demonstrative Plan 1 for simplicity, but the same arguments
largely apply to both demonstrative plans.
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reasonably compact and joins Native Americans with shared non-racial interests. At the least this
creates a dispute of fact with respect to Defendant’s motion, precluding summary judgment.

The first Gingles precondition requires Plaintiffs to demonstrate that Native American
voters can constitute the majority of voters “in some reasonably configured legislative district.”
Cooperv. Harris, 581 U.S. 285,301 (2017); see also LULAC, 548 U.S. at 430 (“[T]he first Gingles
condition requires the possibility of creating more than the existing number of reasonably compact
districts with a sufficiently large minority population to elect candidate of its choice.” (quoting
Johnson v. De Grandy, 512 U.S. 997, 1008 (1994)).

1. Plaintiffs’ Demonstrative District 9 is reasonably compact and respects
traditional districting criteria.

Here, Plaintiffs’ expert analysis demonstrates that Demonstrative District 9 is reasonably
compact for VRA purposes, in its shape and its adherence to traditional districting criteria. Indeed,
Dr. Hood conceded as much at his deposition after Defendant moved for summary judgment.

As Dr. Collingwood explains, Plaintiffs’ Demonstrative District 9 scores higher on
mathematical compactness metrics than several congressional districts the Supreme Court has held
to be “reasonably compact” for purposes of Gingles prong one. Ex. 2 at 12 (Collingwood Rebuttal).
In LULAC, the Supreme Court considered the compactness aspect of Gingles prong one in the
context of two Texas congressional plans—one drawn by a federal court and used in the 2002
election and a subsequent legislatively adopted plan used in the 2004 election. 548 U.S. at 409.
The Court affirmed the lower court’s holding that the 2002 court-drawn plan, known as “Plan

1151C,” contained six “reasonably compact” Latino opportunity districts for VRA purposes in

3 De Grandy articulated this standard in the context of single-member districts. Here, given the
comparison of subdistricts to multimember districts, it is more useful to consider the number of
seats where Native voters have an opportunity to elect.
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south and west Texas. Id. at 423, 435; see Session v. Perry, 298 F. Supp. 2d 451, 488 (E.D. Tex.
2004) (identifying Districts 15, 16, 20, 23, 27, and 28 as the “reasonably compact” Latino

opportunity districts for purposes of VRA compliance). Those districts are shown below:

Texas Plan 1151C

L1

T —r — —
& | Lf""“ | wwasr | R | womwo | aasscook smmj
N / e —

iwpp. — (ED. Tex. 2001); PLANOTISIC .
Ex. 2 at 12 (Collingwood Rebuttal). As Dr. Collingwood found, Plaintiffs’ Demonstrative District
9 has a higher Reock score than two of the districts the LULAC Court found to be reasonably
compact for purposes of the VRA, and a higher Polsby-Popper score than four of the six districts.*
Likewise, Plaintiffs’ Demonstrative District 9 is substantially more compact than a district
the Supreme Court recently upheld. In Abbott v. Perez, the Supreme Court held that the 2013 Texas
legislature had good reasons to believe that then-enacted District 35 met the Gingles preconditions.

138 S. Ct. 2305, 2331-32 (2018). District 35—upheld by the Supreme Court—is shown below:

4 Reock and Polsby-Popper are different mathematical measures of compactness frequently used
by political scientists. See, e.g., Ex. 2 at 9-10 (Collingwood Rebuttal Report). As noted supra at
11, the water boundaries in Demonstrative District 9 have a distortive lowering effect these
mathematical scores, which is more pronounced with respect to the Polsby-Popper score. See Ex.
2 at 10 (Collingwood Rebuttal Report).
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Texas Plan C235 District 35

Ex. 2 at 13 (Collingwood Rebuttal). By mathematical scores—and by using one’s eyes—it is clear
that Plaintiffs” Demonstrative District 9 is substantially more compact than then-enacted Texas
District 35. Ex. 2 at 13 (Collingwood Rebuttal).

Plaintiffs’ Demonstrative District 9 exceeds the threshold for “reasonable compactness”
applied to VRA districts by the Supreme Court, which should resolve the issue. It is at least
sufficient to create a dispute of fact with respect to Defendant’s motion. See also Ex. 3 at 151:8-
25 (Hood Dep.) (Dr. Hood testifying that comparing a demonstrative plan to VRA districts upheld
by the Supreme Court is the type of analysis he has done in the past but did not do here).

Notably, Plaintiffs’ Demonstrative District 9 scores higher on mathematical compactness
scores than several other state legislative districts in the 2021 enacted plan. Ex. 2 at 9-11
(Collingwood Rebuttal); Ex. 3 at 146:24-147:19 (Hood Dep.). Unless Defendant contends that
enacted districts with lower scores than Plaintiffs’ Demonstrative District 9 are unlawful, he cannot
claim that Plaintiffs’ proposed district is not reasonably compact. See N.D. Const. art. IV, § 2
(requiring that districts be “compact and contiguous”). Indeed, Dr. Hood—who had previously

testified as an expert on the subject of compactness in Virginia redistricting litigation—testified at
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his deposition that under his previous methodology, all of the enacted North Dakota districts and
Plaintiffs’ Demonstrative District 9 are “reasonably compact.” Ex. 3 at 143:25-144:8 (Hood Dep.);
see id. at 189:2-6 (“Q: [U]nder your own metric from Virginia and applied here, . . . [Plaintiffs’
demonstrative] district is sufficiently or reasonably compact, correct? A: Correct.”).

Plaintiffs’ Demonstrative District 9 adheres to other traditional districting criteria as well.
As Dr. Collingwood explains, the district splits the same number of counties (three) as does
enacted District 15 and the enacted state house version of District 9 (9A and 9B). Ex. 2 at 19-20
(Collingwood Rebuttal). Demonstrative District 9 has the same Eddy County split as the enacted
map to follow the Spirit Lake Reservation boundary—a principle the legislature declared
important. Ex. 2 at 20 (Collingwood Rebuttal). Plaintiffs’ Demonstrative Plan 1 splits zero voting
precincts and zero municipalities. Ex. 2 at 16 (Collingwood Rebuttal); Ex. 3 at 174:12-19 (Hood
Dep.). Demonstrative District 9 spans about the same distance north-to-south as the enacted
District 9 does east-to-west. Ex. 2 at 18 (Collingwood Rebuttal). And a number of North Dakota’s
legislative districts are geographically large—including many that are larger than Plaintiffs’
Demonstrative District 9—because of the sparse population in rural areas of the state. Ex. 2 at 18
(Collingwood Rebuttal); Ex. 3 at 170:12-172:19 (Hood Dep.).

Defendant nonetheless contends that Plaintiffs’” Demonstrative District 9 is not compact
because it contains a “narrow land bridge.” ECF No. 59 at 13 (quoting Hood Rep. at 6). At his

deposition, Dr. Hood conceded that the “land bridge” to which Defendant referred was the Pierce

5> Moreover, Dr. Hood likewise agreed that comparing Plaintiffs’ Demonstrative District 9 to the
enacted District 9, which he did in his report, was not the correct approach. See Ex. 3 at 148:6-16
(Hood Dep.) (“Q: The enacted version of District 9 is a rectangle, more or less, right? A: Fair, yes.
Q: And do you understand the question, in terms of compactness for Voting Rights Act purposes,
to be a comparison to a perfect rectangle, or is it about whether or not the district is reasonably
compact standing alone? A: My understanding is that it would be reasonably compact standing on
its own.”).
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County voting precinct—kept whole—that links Rolette to Benson County in Plaintiffs’
Demonstrative District 1. Ex. 3 at 174:1-11 (Hood Dep.); Ex. 16 (County Precinct Maps). Notably,
Dr. Hood acknowledged that Rolette and Benson Counties are geographically closer to one another
than Rolette and Cavalier Counties (the counties linked together in the enacted plan). Ex. 3 at
177:3-20 (Hood Dep.). And he agreed that the “land bridge” in Plaintiffs’ Demonstrative District
9 is larger than a number of other “land bridges” and connecting points in other enacted districts
in the state. Ex. 3 at 176:17-177:2 (Hood Dep.); see also Ex. 2 at 14-16 (Collingwood Rebuttal)
(Dr. Collingwood showing other North Dakota districts with connections ranging from 659 feet to
2.5 miles). Indeed, as Dr. Collingwood explains, the Pierce County precinct included in Plaintiffs’
Demonstrative District 9 “spans 180 square miles and is itself larger than a majority of the other
districts in the plan.” Ex. 2 at 13 (Collingwood Rebuttal). A precinct separating two proximate
counties that is kept whole and is geographically larger than a majority of districts in the plan
cannot plausibly be labeled a “narrow land bridge.” Especially not in comparison to the much
thinner connections approved by the Supreme Court, as evidenced in the maps shown above.
Moreover, there is at least a dispute of fact as to whether Plaintiffs’ demonstrative plan
facilitates core retention, another criterion relied on by Defendant to assert that Plaintiffs have
failed to establish the first Gingles prong. First, the Fifth Circuit has afforded “little value” to Dr.
Hood’s “core retention” analysis in another case in which he testified last year because it found
that there was no reason that the “previous districting should be used as a measuring stick for
compactness” under Gingles prong one. Robinson v. Ardoin, 37 F.4th 208, 220-21 (5th Cir. 2022).
As such, even if there were no dispute, Dr. Hood’s opinion regarding the core retention of
Demonstrative District 9 would be insufficient to establish that Defendant is entitled to judgment

as a matter of law. Second, as Dr. Collingwood explains, the demonstrative district retains sixty-
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three percent of the population that previously resided in District 9—a core retention figure greater
than eight other districts in the enacted plan. Ex. 2 at 21 (Collingwood Rebuttal). And Dr. Hood’s
discussion of core retention overstates the demonstrative district’s effect on the enacted map, by
comparing it to the benchmark plan rather than the enacted plan, which also moved Spirit Lake
out of its prior district. Ex. 2 at 22-23 (Collingwood Rebuttal). Only 13% of the residents of
Demonstrative District 9 (2,195 people) are newly moved compared to the enacted plan; 87%
either were previously in District 9 or were also moved to a new district in the enacted plan. Ex. 2
at 22-23 (Collingwood Rebuttal). Thus, while core retention is not a particularly useful criterion
in the Gingles prong one context, there is at least a dispute of fact regarding this issue.

Finally, unlike the enacted plan, which splits the Turtle Mountain Reservation from its trust
lands between Districts 9A and 9B, Plaintiffs’ Demonstrative District 9 keeps the Reservation and
the trust lands together—a feature Dr. Hood agreed at his deposition was important and could be
a community of interest consideration. Ex. 3 at 169:5-24 (Hood Dep.). Below is the map

illustrating how the enacted plan splits the Reservation from the trust lands (shown in tan):

Enacted LD-9 Split of Turtle Mountain Reservation and Trust Lands

e
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Ex. 2 at 21 (Collingwood Rebuttal).

Ultimately, the best explanation of how Plaintiffs” Demonstrative District 9 is reasonably
compact and adheres to traditional districting principles comes from Defendant’s expert Dr. Hood.
His colloquy on the topic at his deposition, quoted at length supra at 12-13, suffices to defeat
Defendant’s motion on these issues. See Ex. 3 at 188:23-192:2 (Hood Dep.).

2. Turtle Mountain and Spirit Lake are geographically proximate and
their voters share common needs and interests.

There is sufficient evidence that Turtle Mountain and Spirit Lake are geographically
proximate and share common needs and interests to, at a minimum, create a genuine dispute of
fact as to Defendants’ claim that the first Gingles precondition is not met. As Dr. Collingwood and
the two tribes’ chairmen explain, the two communities are just 55 miles apart. Ex. 2 at 16-17
(Collingwood Rebuttal); Ex. 4 9§ 6 (Azure Decl.); Ex. 5 q 7 (Yankton Decl.).® As Dr. Hood admits,
it is impossible to avoid these types of distances in rural North Dakota legislative districts, given
the sparse population. Ex. 3 at 170:12-172:19 (Hood Dep.). In light of the geography of the state
and the two Tribal Nation’s shared interests, see supra at 13-14, this does not represent the type of
“enormous geographical distance,” that the Supreme Court has held precludes a finding that the
first Gingles prong is met. LULAC, 548 U.S. at 435.

As discussed above, in LULAC the Court was tasked with evaluating two separate
congressional plans. After the court-enacted Plan 1151C went into effect for the 2002 elections,
see supra at 21-22, the legislature adopted a new plan, known as “Plan 1374C,” in 2003. LULAC,
548 U.S. at 413. In order to shore up the District 23 incumbent who had nearly lost the 2002

election because of “an increasingly powerful Latino population,” id. at 423, the legislature made

® Dr. Hood reports the “[c]entroid to centroid” measurement, which has the effect of making the
reservations appear over 20 miles further apart than they are. ECF No. 59 at 18.
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changes that dropped District 23’°s “Latino share of the total voting-age population [to] just over
50%.” Id. at 424. To make up for the degradation in Latino opportunity in District 23, the
legislature added a newly configured District 25. Id. Map 1374C is shown below:

Texas Plan 1374C

Ex. 18 (Tex. Legislative Council Plan 1374C).

The Court found that the 2003-enacted District 25 was not compact because it was “a long,
narrow strip that winds its way from McAllen and the Mexican-border towns in the south to Austin,
in the center of the State and 300 miles away,” and because “[t]he Latino communities at the
opposite ends of District 25 have divergent ‘needs and interest,” owing to differences in socio-
economic status, education, employment, health, and other characteristics.” LULAC, 548 U.S. at
424 (internal quotation marks omitted); see also id. at 435 (“We emphasize it is the enormous

geographic distance separating the Austin and Mexican-border communities, coupled with the
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disparate needs and interests in these populations—not either factor alone—that renders District
25 noncompact for § 2 purposes.”).

Even if 55 miles were a sufficient geographic distance to implicate the first Gingles
precondition, however, the LULAC Court made clear that the presence of shared needs and
interests overcomes geographic distance in evaluating whether a district is reasonably compact.
See 548 U.S. at 435. There, the Court found that the previously-enacted District 23 satisfied the
first Gingles prong despite stretching 500 miles from El Paso to Laredo, because “the Latino
population in old District 23 is, for the most part, in closer geographic proximity than is the Latino
population in new District 25” and because of Latino voters’ shared interests in both communities.
Id. at 424, 435; id. at 500 (Roberts, C.J., concurring in part and dissenting in part).

Here, Defendant has not proffered any evidence to suggest that the two Tribes have
substantially disparate representational needs sufficient to preclude a finding that together they
constitute a community of interest that ought to be preserved. Cf: LULAC, 548 U.S. at 435 (finding
district compact where “there has been no contention that the different pockets of the Latino
population . . . have divergent needs and interests . . . .”). By contrast, Chairman Azure of Turtle
Mountain and Chairman Yankton of Spirit Lake have explained how the Native Americans of both
tribes share a host of needs and interests having nothing to do with race. This includes a unique
rural experience that differs from other rural North Dakotans who are united by agricultural and
energy interests. Ex. 4 8 (Azure Decl.); Ex. 5 § 9 (Yankton Decl.). Moreover, the communities
share “similar socio-economic statuses,” and ‘“similar representational needs from our state
legislature related to economic investment, state-sponsored services, and legislative
appropriations.” 1d.; see generally Ex. 20 (W. McCool Report). The Tribes partner across a host

of educational, tourism, and gaming organizations. Ex. 4 4 9 (Azure Decl.); Ex. 5 9 10 (Yankton
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Decl.). Spirit Lake and Turtle Mountain also work together to pursue legislative objectives such
as “funding for tribal colleges, negotiating the tribal-state gaming compact, taxation on tribal lands,
hunting and fishing regulation, tribal and state law enforcement, and funding for education, foster
care, health care, etc.” Ex. 4 q 11 (Azure Decl.); Ex. 5 9 12 (Yankton Decl.). And the Tribes have
shared needs and interests with respect to their legislative representation on a host of issues
unrelated to race, making their combination appropriate under Gingles prong one. See LULAC,
548 U.S. at 434-35 (noting that shared interests beyond race is an appropriate basis to combine
geographically dispersed minority voters).

As Dr. Hood’s testimony shows, Demonstrative District 9 satisfies the first Gingles
precondition, precluding summary judgment in favor of Defendant on that issue.

I1. Plaintiffs have satisfied—or at the very least shown genuine disputes of material
facts—as to the third Gingles precondition.

Where the parties are in dispute, summary judgment on Gingles prong three is typically
inappropriate because it requires “weighing the evidence.” Wright v. Sumter Cnty. Bd. of Elections
& Registration, 657 F. App’x 871, 872-73 (11th Cir. 2016) (reversing grant of summary judgment
that rested upon discounting one expert’s calculations, choosing which elections to consider, and
improperly weighing past elections more than recent elections”). Here, the evidence shows that
Plaintiffs have satisfied the third Gingles precondition, or at the very least there are genuine
disputes of material fact that would require the Court to weigh the evidence presented by the
parties’ experts. This is apparent both from Dr. Collingwood’s analysis in his attached reports, Dr.
Hood’s deposition testimony, and now Defendant’s own position in Walen. As such, Defendant is
not entitled to summary judgment on the third Gingles precondition.

To determine whether white bloc voting exists, such that the third prong is satisfied, courts

must look to “election results from the majority-white district” in a region, i.e., the district that is
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alleged to have a cracked minority population, and not on neighboring “packed” districts. Bone
Shirt, 461 F.3d at 1027 (Gruender, J., concurring) (“If the State’s approach were correct, packing
would be both the problem and the solution—i.e., having illegally packed Indians into one district,
the State could then point out that Indians are sometimes able to elect their preferred candidate in
the packed district”); see also Bone Shirt, 336 F. Supp. 2d at 1011 (same); De Grandy, 512 U.S.
at 1003-04 (focusing on whether white voters vote as bloc “to bar minority groups from electing
their chosen candidates except in a district where a given minority makes up the voting majority”);
Old Person v. Cooney, 230 F.3d 1113, 1122 (9th Cir. 2000) (noting that counting results of
majority minority district in Gingles prong three would “permit white bloc voting in a majority-
white district to be washed clean by electoral success in neighboring majority-Indian districts™).

After selecting the appropriate district(s) to analyze, the Court must analyze election results
in those districts according to their relative probative value—not simply sum all elections and
afford them equal weight. “Endogenous and interracial elections are the best indicators of whether
the white majority usually defeats the minority candidate.” Bone Shirt, 461 F.3d at 1020-21.
Moreover, “[t]he more recent the election, the higher its probative value.” Id. at 1021. Exogenous
elections—here, those for statewide office reconstituted within the challenged district—"“are not
as probative as endogenous elections,” though they can “hold some probative value.” Id.

Finally, in assessing the third precondition the Court must also consider whether “special
circumstances . . . may explain minority electoral success in a polarized contest.” Gingles, 478
U.S. at 57 & n.26. Special circumstances will remove an election from consideration in Gingles
prong three if “the election was not representative of the typical way in which the electoral process

functions.” Ruiz v. City of Santa Maria, 160 F.3d 543, 557 (9th Cir. 1998). “Only minority electoral
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success in typical elections is relevant to whether a Section 2 majority voting bloc usually defeats
the minority’s preferred candidate.” Id. at 558. Here, the evidence is in Plaintiffs’ favor.

First, Dr. Collingwood explains that “in each category of election that is considered most
probative, there is a clear and compelling pattern of white voters usually defeating Native
American voters’ candidates of choice in District 9.” Ex. 2 at 6 (Collingwood Rebuttal). This is so
in 100% of the endogenous contests and 100% of the most recent 2022 elections. Ex. 2 at 7
(Collingwood Rebuttal). If the 2022 and 2020 elections are considered together, white voters block
the election of Native American voters’ preferred candidates in 71% of elections. Ex. 2 at 7
(Collingwood Rebuttal). In elections featuring Native American candidates across all election
cycles considered, the Native American candidates lose 60% of the time. Ex. 2 at 7 (Collingwood
Rebuttal). This is sufficient to demonstrate that the white majority “typically votes in a bloc to
defeat the minority candidate” in District 9. Bone Shirt, 461 F.3d at 1020.

In reaching the opposite conclusion in his expert report, Dr. Hood (and, Defendant, in his
motion in this case) merely added all possible elections together and gave every election equal
weight to conclude that the Native American-preferred candidates win more often than not. But
doing so places far too great of weight on the exogenous, statewide, and older elections that
overstate the potential for Native American-preferred candidates—and certainly Native American
candidates—to win. At his deposition, Dr. Hood conceded that this was not the correct approach.
Rather, he testified that exogenous elections “should be accorded far less weight,” that more recent
elections are more probative, and that elections featuring Native American candidates are also
more probative. Ex. 3 at 39:3-44:8 (Hood Dep.). Importantly, Dr. Hood agreed that the defeat of
Native American Sen. Richard Marcellais in the 2022 election in District 9 is the “single most

probative contest” for assessing the third Gingles precondition “because it features an endogenous
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election with a Native American and it’s the most recent.” Ex. 3 at 45:15-24 (Hood Dep.). Thus
even the testimony of Defendant’s expert points strongly in favor of a Gingles prong three
showing.

Further, as Dr. Collingwood explains and as the case law establishes, see supra, Dr. Hood’s
review of Dr. Collingwood’s data is flawed because he added District 9A—with its near 80%
NVAP—into his calculations for Gingles prong three. Ex. 2 at 7 (Collingwood Rebuttal); ECF No.
60-35 at 3 (Hood Report). Dr. Hood acknowledged that the 100% win rate for Native American
voters in District 9A “doesn’t tell us what’s happening in the cracked—the allegedly cracked
populations outside District 9A,” and testified that he “do[es]n’t disagree necessarily” that a better
approach to his analysis is to remove District 9A form the calculus and focus on Districts 9 and
9B. Ex. 3 at 95:19-97:7 (Hood Dep.). Dr. Hood agreed that doing so would yield a 58% defeat rate
in the districts for Native American preferred candidates. Ex. 3 at 98:10-99:6 (Hood Dep.); see
also Ex. 2 at 7 (Collingwood Rebuttal). Focusing the analysis on District 9 and 15, Dr.
Collingwood’s analysis shows a 64% combined defeat rate for Native American preferred
candidates. Ex. 2 at 7 (Collingwood Rebuttal).

Second, Dr. Hood’s report and Defendant’s motion do not account for the special
circumstances that define the 2018 elections. As explained above, the 2018 elections were not
close to the typical electoral environment in North Dakota or District 9 with respect to Native
American turnout. See supra at 7-8; see also Ex. 2 at 4, 8 (Collingwood Rebuttal). As Dr.
Collingwood explained, “I have studied and conducted many turnout analyses . . . in areas with
large shares of Native American eligible voters. In all the many elections in different jurisdiction[s]
[ 'have studied, I have never seen a Native American turnout number” like the 57.6% among Native

Americans in District 9 in 2018. Ex. 2 at 4 (Collingwood Rebuttal). Dr. Collingwood explained
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this was highly unusual as well because it inverted the normal presidential to midterm turnout
pattern and changed the electoral composition of District 9 from its ordinary 60-67% white share
to being split evenly 50-50% between white voters and Native American voters. Ex. 2 at 4-5
(Collingwood Rebuttal). Chairmen Azure and Yankton explain that the 2018 election, with its
intense focus on Native American turnout from regional, state, and national groups with
considerable financial resources, the presence of national celebrities holding get-out-the-vote
concerts on the reservations, and the outrage among Native Americans at what they viewed as an
effort to suppress their voting strength with the “residential street address” voter ID requirement,
made the election unlike any before or since. Ex. 4 99 24-31 (Azure Decl.); Ex. 5 99 25-38
(Yankton Decl.). Indeed, Dr. Hood could not think of another example where a group had such
higher turnout in a midterm than in a presidential election. Ex. 3 at 82:21-83:20 (Hood Dep.).

If the 2018 elections are excluded as special circumstances as Dr. Collingwood advises,
Ex. 2 at 8 (Collingwood Rebuttal); see also Ruiz, 160 F.3d at 558 (“Only minority electoral success
in typical elections is relevant to whether a Section 2 majority voting bloc usually defeats the
minority’s preferred candidate”), and the 2022, 2020, and 2016 elections are considered in
combination—even weighing the elections equally—then Native American voters’ preferred
candidates in District 9 lose 57% of the time. Ex. 2 at 8 (Collingwood Rebuttal); Ex. 3 at 90:10-
23 (Hood Dep.); see Gingles, 478 U.S. at 61 (finding Gingles prong three satistfied based upon data
from three probative election cycles).

Third, Dr. Hood’s own independent analysis—updated by him during his deposition—
shows that Gingles prong three is satisfied in District 9. Although Dr. Hood’s expert report in this
case merely responds to Dr. Collingwood’s analysis, in the related Walen matter he produced an

expert report conducting an independent analysis of all three Gingles preconditions for Districts 9,
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9A, and 9B. Ex. 14 (Hood Walen Report). In that report, he analyzed six elections from 2018 and
2020, and found that Native American voters’ preferred candidates were defeated in two of the
six. Ex. 14 at 6 (Hood Walen Report). When asked at his deposition why he had not included any
2022 elections in his analysis—considering that his handwritten notes included at least the 2022
District 9 result showing Sen. Marcellais’ loss—Dr. Hood testified: “I did not get to a full analysis”
because he ran out of time before his report was due. Ex. 3 at 101:9-102:16 (Hood Dep.). He
further testified that including the 2022 elections was “preferable” as the “most recent set of
elections.” Id. Dr. Hood then identified four additional 2022 contests that he thought should be
included and agreed, presuming Dr. Collingwood’s reported results for 2022 were correct, that
these results would change Dr. Hood’s own determination with respect to Gingles prong three. Ex.
3 at 108:8-16; 109:13-111:15 (Hood Dep.). With the addition of the 2022 elections he selected as
most probative, Dr. Hood determined that his analysis “would show 60 percent defeat rate for the
Native American preferred candidates in District 9.” Ex. 3 at 109:24-111:3 (Hood Dep.).

Q: And a 60 percent defeat rate for Native preferred candidates would

constitute usually being defeated by white bloc voting, correct?

A: Well, I guess it would meet the definition of more typically than not.

Q: And that’s the definition that you apply to your Gingles prong 3 analysis?

A: Correct, yes.

Ex. 3 at 111:8-15 (Hood Dep.).

Moreover, Defendant has abandoned the position taken in his motion and now
affirmatively contends that the third Gingles precondition is satisfied and that elections held in the
full District 9 violate the VRA. Walen, ECF No. 102 at 39-40. This is not surprising in light of Dr.
Collingwood’s analysis, Dr. Hood’s testimony, the 2022 election results. But this about-face

means that both parties—and their experts—now agree the third Gingles precondition is satisfied

in District 9, precluding Defendant’s request for summary judgment to the contrary.
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Fourth, and finally, Defendant does not dispute that Gingles prong three is satisfied in
Districts 9B and 15. ECF No. 60-35 at 4 (Hood Report); Ex. 1 at 26 (Collingwood Initial Report);
Ex. 14 at 6 (Hood Walen Report); Ex. 2 at 8 (Collingwood Rebuttal). This likewise precludes the
entry of summary judgment in favor of Defendants on third Gingles precondition.

III. Defendant’s contention that Plaintiffs’ Demonstrative District 9 is a racial
gerrymander has no basis in evidence and is belied by Supreme Court precedent.

Defendant’s claim that Demonstrative District 9 is a racial gerrymander is unsupported by
the evidence and belied by Supreme Court precedent. A party alleging a racial gerrymander must
show that race was the “predominant factor” in the decision to “place a significant number of
voters within or without a particular district. Cooper, 581 U.S. at 291. This requires a showing that
other factors, like compactness, respect for political subdivisions, and others, were “subordinated
... to racial considerations.” /d. (internal quotation marks omitted). Even if race does predominate
in the drawing of a district, compliance with Section 2 of the VRA is a compelling interest that
precludes a district from being deemed an Equal Protection violation. Id. at 292.

Defendant contends that Plaintiffs’ Demonstrative District 9 is a racial gerrymander
because it “do[es] not properly account for the traditional redistricting principles” and “combine][s]
the populations of two distinct and geographically separated Native American Tribes.” ECF No.
59 at 25. But as the above discussion regarding Gingles prong one shows, Plaintiffs’
Demonstrative District 9 satisfies the traditional redistricting criteria as well or better than enacted
Districts 9, 9A, 9B, and 15, and many other enacted districts. It also beats out districts that the
Supreme Court has found to comply with traditional districting principles for VRA purposes. See
supra Part I. Moreover, Spirit Lake and Turtle Mountain have a host of shared needs and interests
having nothing to do with race, and thus are properly combined in a VRA district. See LULAC,

548 U.S. at 434-35.
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All Defendant cites for his supposition that Demonstrative District 9 is a racial gerrymander
is Dr. Hood’s statement that the district raises such “questions” in his expert report. ECF No. 59
at 21-25. But at his deposition, Dr. Hood testified that he is “not saying that” it is a racial
gerrymander, that he “do[es]n’t believe [he] can make that determination,” and that he doesn’t
“have the evidentiary basis to say that.” Ex. 3 at 199:22-200:12 (Hood Dep.). He further testified:
Q: And your testimony with respect to traditional districting criteria is not that
plaintiffs’ demonstrative district subordinates those criteria in favor of a
racial classification, right? You don’t have that evidence?
A: No, I didn’t say that.
Ex. 3 at 203:2-8 (Hood Dep.). Dr. Hood further agreed that “just the fact that there are two Native
American tribes in a district does not on its own mean that the district is a racial gerrymander,”
that “Native American reservations are more than just racial groups, [ | they are sovereign nations,”
that they have non-racial interests, and that “Native American tribes might have shared interests
that relate to issues with respect to representation in the state legislature.” Ex. 3 at 198:10-14,
202:4-17 (Hood Dep.). But Dr. Hood testified that 4e could not speak to the presence or absence
of nonracial shared interests between Spirit Lake and Turtle Mountain. Ex. 3 at 17:15-23 (Hood
Dep.) (“Q: And so you’re not opining on anything related to those two tribes with respect to their
shared interests or common interests or socioeconomic status or anything of the like. Is that right?
A: Correct. Q: And you wouldn’t have any knowledge or basis to do that, right? A: Correct.”).

Ultimately Dr. Hood testified it was just as likely that the legislature’s version of District

9 was a racial gerrymander by stretching eastward to pick up white voters:

Q: And it can be a racial gerrymander to include white voters in a district
instead of other races of voters, right?

A: That is correct, certainly.

Q: And so to the extent that enacted District 9 stretches across to include rural

white voters instead of Native American voters, under your view, that too
could be an indication of a racial gerrymander?
A: Potentially.
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Ex. 3 at 197:25-198:9 (Hood Dep.).

Defendant next cites Sensley v. Albritton, 385 F.3d 591 (5th Cir. 2004), in support of his
claim that Demonstrative District 9 is a racial gerrymander. In Sensley, the court rejected the
plaintiffs’ demonstrative plan because it was “irregular,” had an “extended and distorted shape,”
with a “narrow corridor [ ] carefully drawn to avoid areas of higher Caucasian population
concentration[s],” and at certain points was “only a city block wide.” Id. at 597 & n.4. The plan
split municipal boundaries and connected Black voters who “share[d] few community interests.”
Id. at 598. As Dr. Hood acknowledged, Plaintiffs’ Demonstrative District 9 does none of these
things. See supra at 12-13. Moreover, the court’s concern regarding the 15-mile distance between
connected populations in Sensley, id. at 597, must be understood in the context of the map at
issue—a nine-district parish police jury board. /d. at 591. It is unremarkable that a 15-mile distance
might weigh against compactness for a nine-member county police board plan, but it would be
unreasonable to apply the same yardstick to a sparsely populated, rural North Dakota state
legislative district. See, e.g., Ex. 3 at 170:12-172:19 (Hood Dep.).

Plaintiffs’ Demonstrative District 9 bears no resemblance to the districts the Supreme Court
has invalidated as racial gerrymanders. In Shaw v. Reno, for example, the Court rejected North
Carolina District 12 as a racial gerrymander, describing it as “160 miles long and, for much of its
length, no wider than the [interstate] corridor” that “winds in snakelike fashion through tobacco
country, financial centers, and manufacturing areas until it gobbles in enough enclaves of black
neighborhoods.” 509 U.S. 630, 635-36 (1993). Later, the Court in Cooper rejected a modern
iteration of the same district ruled unconstitutional in Shaw, because it similarly went block-by-
block adding Black voters and subtracting white voters in a way the Court held was only

explainable by race. 137 S. Ct. at 1474-76. In Miler v. Johnson, the Court invalidated a Georgia
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congressional district that carefully included Black voters and excluded white voters block-by-
block. 515 U.S. 900, 909 (1995). And in Bush v. Vera, the Court invalidated a Texas congressional
district that appeared “like a jigsaw puzzle . . . in which it might be impossible to get the pieces
apart.” 517 U.S. 952, 965, 973 (1996). The maps are shown below:

Shaw Invalidate District Cooper Invalidated District

Greensboro

Winston-Salem

High Point

Charlotte

nal District 12 (Enacted 2011)

Miller Invalidated District Bush Invalidated District

Defendant also suggests that Plaintiffs’ Demonstrative District 9 is not proper because its
NVAP is 66.1% rather than the bare majority NVAP of the enacted District 9. ECF No. 59 at 21.
But, as discussed above, the enacted District 9 is dilutive and its actual electorate is supermajority
white in normal electoral conditions. See supra at 7. Moreover, a 66.1% NVAP is exactly in line
with the national median for Native American majority legislative districts. See Ex. 2 at 5
(Collingwood Rebuttal). It is likewise similar to the NVAP of enacted District 4A, which
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Defendant is defending in Walen as required by the VRA. Ex. 17 (N.D. Legislative Council District
4A Data). Moreover, Demonstrative District 9’s NVAP accords with the remedial plan the Eighth
Circuit affirmed in Bone Shirt. There, the court noted that the remedial districts had 65% and 74%
NVAPs, respectively, and noted the importance of considering “other factors, including turnout.”
461 F.3d at 1023. Defendant’s suggestion that there is something improper about a 66% NVAP
district is especially peculiar, considering he is simultaneously defending District 9A—which at
79.8% NVAP is the fifth highest in the nation—against Plaintiffs’ allegation that it is excessively
packed. Ex. 2 at 5 (Collingwood Rebuttal). These two positions are irreconcilable.

Moreover, Defendant’s contention that Demonstrative District 9 is an improper remedy
because it is a multi-member district is misplaced. ECF No. 59 at 21. As Plaintiffs discussed above,
see supra at 17-19, whether an appropriate VRA remedy is single-member or multi-member
districts depends upon an intensely local appraisal of the electoral conditions of each district—not
a blunt one-size-fits-all rule. The Eighth Circuit’s decision in Bone Shirt upholding a combination
of single member and multi-member Native American majority VRA remedial districts in South
Dakota underscores this fact.

The evidence forecloses Defendant’s suggestion that Demonstrative District 9 would
somehow violate the Equal Protection Clause. The district is required by the VRA, complies with
traditional districting principles, joins Native American voters and tribes that share common
interests and needs across a host of issues having nothing to do with race, and would remedy the
enacted plan’s dilutive effect which has reduced from three to one the number of legislators Native
American voters in northeastern North Dakota can elect to the state legislature.

CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment should be denied.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

TURTLE MOUNTAIN BAND OF CHIPPEWA
INDIANS, et al.,

Plaintiffs,

Civil No. 3:22-cv-00022-PDW-ARS
V.

MICHAEL HOWE, in his official capacity as
Governor of the State of North Dakota, et al.,

Defendant.

DECLARATION OF MARK P. GABER

Pursuant to 28 U.S.C. § 1746, I, Mark P. Gaber, declare as follows:

1. I am an attorney for the Campaign Legal Center, duly licensed to practice law in
the District of Columbia and admitted to practice before this Court.

2. Together with co-counsel, I represent Plaintiffs the Turtle Mountain Band of
Chippewa Indians, Spirit Lake Tribe, Wesley Davis, Zachary S. King, and Collette Brown.

3. I have personal knowledge of the facts stated herein.

4. Attached hereto as Exhibit 2 is a true and correct copy of Plaintiffs’ expert Dr.
Loren Collingwood’s rebuttal report, served by Plaintiffs on Defendant in this matter pursuant to
Fed. R. Civ. P. 26(a)(2).

5. Attached hereto as Exhibit 3 is a true and correct copy of the transcription of the
deposition of Defendant’s expert Dr. M.V. “Trey” Hood, taken in this matter on February 13,2023.

6. Attached hereto as Exhibit 9 is a true and correct copy of the North Dakota
Legislative Council 2020 Census — Population Change Summary prepared for the Redistricting

Committee and dated August 2021, which can be found in the public record at
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https://www.ndlegis.gov/sites/default/files/resource/committee-

memorandum/23.9119.01000.pdf.

7. Attached hereto as Exhibit 10 is a true and correct copy of the 2022 N.D. Secretary
of State Election Results for District 9, which can be found in the public record at

https://results.sos.nd.gov/resultsSW.aspx ?text=Race&type=LG&map=DIST.

8. Attached hereto as Exhibit 11 is a true and correct copy of the 2022 N.D. Secretary
of State Election Results for District 9A, which can be found in the public record at

https://results.sos.nd.gov/resultsSW.aspx ?text=Race&type=LG&map=DIST.

0. Attached hereto as Exhibit 12 is a true and correct copy of the 2022 N.D. Secretary
of State Election Results for District 9B, which can be found in the public record at

https://results.sos.nd.gov/resultsSW.aspx ?text=Race&type=LG&map=DIST.

10.  Attached hereto as Exhibit 13 is a true and correct copy of the 2022 N.D. Secretary
of State Election Results for District 15, which can be found in the public record at

https://results.sos.nd.gov/resultsSW.aspx ?text=Race&type=LG&map=DIST.

11. Attached hereto as Exhibit 14 is a true and correct copy of the report produced by
Defendant’s expert Dr. M.V. “Trey” Hood in the related matter, Walen v. Burgum.

12. Attached hereto as Exhibit 15 is a true and correct copy of notes taken by
Defendant’s expert Dr. M.V. “Trey” Hood and produced in response to a subpoena duces tecum
served in this matter.

13. Attached hereto as Exhibit 16 is a true and correct copy of the country precinct
maps for Pierce County, which can be found 1in the public record at

https://www.piercecountynd.gov/image/cache/doc10633120220301130731.pdf; Rolette County,

which can be found in the public record at
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https://vip.sos.nd.gov/pdfs/Precinct%20Maps/Rolette%20COunty.pdf; Eddy County, which can

be found in the public record at

https://vip.sos.nd.gov/pdfs/Precinct%20Maps/Eddy%20COunty.pdf; and Benson Counties, which

can be found in the public record at

https://vip.sos.nd.gov/pdfs/Precinct%20Maps/Benson%20COunty.pdf.

14.  Attached hereto as Exhibit 17 is a true and correct copy of the North Dakota
Legislative Council District Data for District 4A, which can be found at

https://www.ndlegis.gov/files/committees/67-2021/map_for_consideration_092921.pdf.

15.  Attached hereto as Exhibit 18 is a true and correct copy of the Texas Legislative
Council Plan 1374C, which can be found at

https://Irl.texas.gov/scanned/redistricting/documents/15157.pdf. The Texas Legislative Council is

routinely called upon by federal courts to provide technical assistance in Texas redistricting
litigation. See, e.g., Perez v. Texas, 891 F. Supp. 2d 808, 811-812 (W.D. Tex. 2012).

16. Attached hereto as Exhibit 19 is a true and correct copy of the transcription of the
November 9, 2021 Redistricting Committee meeting, which was produced by the Defendant to all
parties in the related matter Walen v. Burgum.

I declare under penalty of perjury that the foregoing is true and correct, to the best of my
knowledge.

Executed this 1st day of March, 2023 in Washington, DC.

/s/ Mark P. Gaber
Mark P. Gaber

Senior Director, Redistricting
Campaign Legal Center

1101 14th St. NW, Suite 400
Washington, DC 20005
campaignlegalcenter.org
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EXHIBIT 1
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Expert Report of Dr. Loren Collingwood

Loren Collingwood

2022-11-30

Executive Summary

In this report, | examine past election results in North Dakota statewide, and the areas
comprising the newly adopted Legislative Districts 9, 94, 9B, and 15. I do this to determine
if voting is racially polarized—i.e., if Native American voters generally prefer one candidate,
and white voters vote as a bloc against that preferred candidate. In conducting this
analysis, I analyzed 40 general elections from 2014 to 2022, and used the Ecological
Inference (EI) statistical method to evaluate if racially polarized voting (RPV) exists. RPV is
present in every election contest except for two contests.

[ also conducted electoral performance analyses in the following jurisdictions: The newly
adopted Legislative District 9, and Sub-Districts 9A and 9B, and Legislative District 15. An
electoral performance analysis reconstructs previous election results based on new district
boundaries to assess whether a Native or white preferred candidate is most likely to win in
a given jurisdiction under consideration (i.e., the newly adopted legislative map). I only
conduct performance analysis in contests with RPV because those elections are the ones
that provide meaningful information about the effects of white bloc voting.

Finally, I conducted an electoral performance analysis and assessed map metrics on two
demonstrative maps proposed by plaintiffs.

Overall, the accumulated evidence leads me to conclude the following:

e Racially polarized voting (RPV) is present in North Dakota statewide elections, and
specifically in the areas comprising Legislative Districts 9 and 15. This is particularly
clear in the 2016 elections featuring three Native American candidates.

e Itisnotnecessary to rely only on exogenous (statewide) elections, because
endogenous elections have now been conducted in the November 2022 election for
state legislature in Districts 9, 94, 9B, and 15. RPV is present in all these contests,
and is particularly stark in contests featuring Native American candidates. This is
true among both Native American voters and white voters, with both either
supporting or opposing Native American candidates at even higher rates than when
the groups’ respective candidates of choice are both white.

e [used well-known statistical methods to assess RPV - ecological inference (EI) and
Rows by Columns (RxC) - which consistently demonstrated racially polarized voting
patterns between Native Americans and non-Hispanic white voters.
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e In statewide elections featuring Native American candidates, racially polarized
voting is present, and white voters effectively block Native American voters from
being able to elect their candidates of choice in 4/4 elections analyzed.

e Native American voters cohesively prefer the same candidates for political office in
the newly adopted Legislative Districts 9, Subdistricts 9A and 9B, and Legislative
District 15. White voters cohesively prefer a different set of candidates for political
office.

e In my reconstituted electoral performance analysis, Native American-preferred
candidates tend to win in the full District 9 prior to the 2022 elections, but lose in
every single 2022 contest for a block rate of 100% (8 out of 8). This includes the
more probative endogenous contest featuring the Native American state senate
incumbent Richard Marcellais, who was defeated for reelection by his white
opponent. Of the five contests from 2014-2022 featuring Native American
candidates as the preferred candidate of Native American voters, the Native
American candidate loses District 9 in 60% of those contests.

 In my reconstituted electoral performance analysis, Native American-preferred
candidates win handily in the newly adopted Legislative Sub-District 9A. However,
Native American-preferred candidates disproportionately lose in the newly adopted
Legislative Sub-District 9B because because white voters cohesively vote as a bloc
against Native American voters’ preferred candidates.

e In Sub-District 9B, of the 36 contests analyzed for bloc voting, white voters block the
Native American-preferred candidate 29 times for a block rate of 81%. In cases
involving Native American candidates, the block rate climbs even higher, to 100%.

e In Legislative District 15, the Native-American preferred candidate loses in 29 of 30
analyzed elections, for a block-rate of 96%. Just Heidi Heitkamp won in this district
in an election that featured unusually intensive get-out-the-vote efforts aimed at
North Dakota Native American voters as a backlash to the state’s residential street
address voter ID requirements in 2018.

e An analysis of plaintiff's demonstrative maps shows that Native American-preferred
candidates would succeed in carrying these districts. In Demonstrative 1, of the 35
contests [ analyzed, the Native American-preferred candidate won 32 of 35 (91%).
In Demonstrative 2, of the 28 contests [ analyzed, the Native American-preferred
candidate won 26 of 28 (93%).1

My opinions are based on the following data sources: Statewide North Dakota general
elections from 2014-2022; 2022 legislative district elections, Census Voting Age Population
(VAP) block data (PL-94-171 North Dakota file), Dave’s Redistricting 2020 Census VTD file

11 did not analyze 2014 contests in Demonstrative 2 because of complications surrounding
precinct joins, as Benson County went from eight precincts to four between 2014 and 2016.
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for relevant VTD/precincts in North Dakota, North Dakota Legislative Districts shape files,
and plaintiff’s Proposed State House Districts GIS files.

Background and Qualifications

[ am an associate professor of political science at the University of New Mexico. Previously,
[ was an associate professor of political science and co-director of civic engagement at the
Center for Social Innovation at the University of California, Riverside. | have published two
books with Oxford University Press, 39 peer-reviewed journal articles, and nearly a dozen
book chapters focusing on sanctuary cities, race/ethnic politics, election administration,
and racially polarized voting. I received a Ph.D. in political science with a concentration in
political methodology and applied statistics from the University of Washington in 2012 and
a B.A. in psychology from the California State University, Chico, in 2002. I have attached my
curriculum vitae, which includes an up-to-date list of publications.

In between my B.A. and Ph.D., I spent 3-4 years working in private consulting for the survey
research firm Greenberg Quinlan Rosner Research in Washington, D.C. I also founded the
research firm Collingwood Research, which focuses primarily on the statistical and
demographic analysis of political data for a wide array of clients, and lead redistricting and
map-drawing and demographic analysis for the Inland Empire Funding Alliance in
Southern California. I am the redistricting consultant for the West Contra Costa Unified
School District, CA, independent redistricting commission in which [ am charged with
drawing court-ordered single member districts.

[ served as a testifying expert for the plaintiff in the Voting Rights Act Section 2 case NAACP
v. East Ramapo Central School District, No. 17 Civ. 8943 (S.D.N.Y.), on which I worked from
2018 to 2020. In that case, | used the statistical software eiCompare and WRU to
implement Bayesian Improved Surname Geocoding (BISG) to identify the racial/ethnic
demographics of voters and estimate candidate preference by race using ecological data. I
am the quantitative expert in LULAC vs. Pate (lowa), 2021, and have filed an expert report
in that case. I am the BISG expert in LULAC Texas et al. v. John Scott et al. (1:21-cv-0786-XR),
2022. I filed two reports and have been deposed in that case. I am the RPV expert for Fair
Maps plaintiff in LULAC v. Abbott. I have filed three reports and have been deposed in that
case. [ was the RPV expert for the plaintiff in East St. Louis Branch NAACP, et al. vs. Illinois
State Board of Elections, et al., having filed two reports in that case. I am the Senate Factors
expert for plaintiff in Pendergrass v. Raffensperger (N.D. Ga. 2021), having filed a report in
that case. [ was the RPV expert for intervenors in Johnson, et al, v. WEC, et al,

No. 2021AP1450-0A, having filed three reports in that case. I was the RPV expert for
plaintiff in Faith Rivera, et al. v. Scott Schwab and Michael Abbott. 1 filed a report, was
deposed, and testified at trial in that case. I served as the RPV expert for the intervenor in
Walen and Henderson v. Burgum and Jaeger No 1:22-cv-00031-PDW-CRH, where I filed a
report and testified at a preliminary injunction hearing. [ am the RPV expert in Lower Brule
Sioux Tribe v. Lyman County where I filed a report and testified at trial. | am the RPV expert
for plaintiff in Soto Palmer et al. vs. Hobbs et al. and have filed a report.
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Racially Polarized Voting

Racially polarized voting (RPV) occurs when one racial group (i.e., Native American voters)
consistently votes for one candidate or set of candidates, and another racial group (i.e.,
non-Hispanic white voters) regularly votes for another candidate or set of candidates. I
analyze multiple elections across five election years to determine whether a pattern of RPV
is present in a given geography and/or political jurisdiction (i.e., statewide, Legislative
District 9, etc.). In an election contest between two candidates, RPV is present when voters
belonging to one racial/ethnic group vote for one candidate and voters who belong to
another racial/ethnic group prefer the other candidate. The favored candidate of a given
racial group is called a “candidate of choice.” However, if a majority of voters of both racial
groups back the same candidate in a contest, then RPV is not present in that contest.

Racially polarized voting does not mean voters are racist or intend to discriminate. In
situations where RPV is clearly present, majority voters may often be able to block
minority voters from electing candidates of choice by voting as a broadly unified bloc
against minority voters’ preferred candidate. At issue in this report, however, is whether
the recently passed Legislative Districts 9 (including subdistricts 9A and 9B) and 15 of
North Dakota’s state legislative plan potentially dilutes Native American voters’ ability to
elect candidates of choice.

[ examine RPV in the context of North Dakota of both exogenous statewide general
elections reconstituted within Districts 9, 94, 9B, and 15, as well as the most recent
endogenous 2022 state legislative contests for those seats.

Ecological Inference

To determine if RPV exists, experts must generally infer individual level voting behavior
from aggregate data - a problem called ecological inference. We turn to aggregate data
because most of the time we do not have publicly available survey data on all election
contests and in particular geographic areas where we want to see if RPV is present. In
general, we want to know how groups of voters (i.e., Native Americans or non-Hispanic
whites) voted in a particular election when all we have to analyze are precinct vote returns
and the demographic composition of the people who live in those precincts.

Experts have at their disposal several methods to analyze RPV: homogeneous precinct
analysis (i.e., taking the vote average across high density white precincts vs. high density
Black precincts), ecological regression (ER), ecological inference (EI), and ecological
inference Rows by Columns, which is designed specifically for the multi-candidate, multi-
racial group environment. However, all methods can be used to assess whether RPV is
present in diverse election environments involving multiple candidates and multiple
groups. In this report I rely on the ecological inference (EI) method and the Rows by
Columns (RxC) method to assess whether voting is racially polarized. I also focus my
attention on the two top of the ticket candidates in each contest.

The R software package, eiCompare (Collingwood et al. 2020), builds upon packages eiPack
(Lau, Moore, and Kellermann 2020) and ei (King and Roberts 2016) to streamline RPV
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analysis, and includes all of these aforementioned statistical methods. In this report I
include ecological inference estimates accounting for variation in turnout by race. That is, I
divide candidate vote by voting age population (rather than out of total voted in that
contest) and include an estimate for no vote. I then calculate vote choice estimates by race
for only people who voted. In this way, the method prevents non-voters from skewing the
analysis and accounts for variation in turnout by race.

The rest of the report presents my results: 1) A list of the elections analyzed; 2) Results and
analysis; 3) District 9, 9a, and 9b results and analysis; 4) District 15 results and analysis; 5)
Plaintiff map results and analysis.

List of Elections Analyzed

Table 1 and 2 present the elections [ analyzed. Native American candidates have an asterisk
after their name. Overall, there are 40 elections. To establish statewide RPV, I only analyze
the contests featuring Native American candidates: the 2016 U.S. Congress, the 2016
Insurance Commissioner, the 2016 Public Services Commissioner, and the 2022 Public
Services Commissioner. I do this to establish RPV and blocking occur against Native
American candidates in North Dakota in general.

In District 9, I analyze 38 elections across four election cycles finding RPV in each contest.
However, in District 15, [ analyzed 32 contests because I could not adequately convert the
new District 15 to the 2014 precincts to join previous results with the new district
boundaries. This is due to collapsed precincts falling within the district occurring between
2014 and 2016 that did not affect the merge in District 9 but did do so in District 15.
Nonetheless, I find RPV in every single contest I analyzed in District 15.
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Table 1. List of contests analyzed, between 2014-2022. Native American candidates have
an asterisk after their name.
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Table 2. List of non-partisan contests analyzed, 2016.

Racially Polarized Voting Statewide

[ analyzed three statewide contests including Native American candidates in 2016 and one
in 2022:

e 2016 Insurance Commissioner featuring Ruth Buffalo (Native American) and Jon
Godfread

e 2016 U.S. House of Representatives featuring Chase Iron Eyes (Native American)
and Kevin Cramer (as well as Libertarian Jack Seaman)

e 2016 Public Service Commissioner featuring Marlo Hunte-Beaubrun (Native
American), Julie Fedorchak, and Thomas Skadeland (Libertarian)

e 2022 Public Service Commissioner featuring Melanie Moniz (Native American) and
Julie Fedorchak.

To conduct the analysis and all analyses, | gathered precinct election returns for candidates
running in each contest either from the redistricting data hub? or the North Dakota
Secretary of State, which provides precinct vote returns3 While the redistricting data hub
data come formatted in VTDs and in shape files, not all contests are always available. In the
case where | downloaded data from the Secretary of State website I joined the data with
VTD shape files based on VTD to precinct crosswalk column.

Next, I downloaded the 2020 VTD Census file from Dave’s Redistricting - publicly available
software. This file aggregates Census block demographic data to the VTD level. [ join this
file with the voting data based on the GEOID20 column - which is a unique ID for each
VTD/precinct.

The last step is to develop the inputs to the ecological inference model. I convert the now
precinct racial estimates to a percent, generating a percent Native American by dividing the

Z https://redistrictingdatahub.org/state /north-dakota/

3 See https://results.sos.nd.gov/ResultsSW.aspx?text=All&type=SW&map=CTY&eid=292
for 2016 example.
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estimated number of VAP Native American individuals by the total number of VAP
individuals in a precinct. I do the same for non-Hispanic white, then generate a race:other
category. I convert candidate choice to a percent by dividing candidate vote by VAP (rather
than out of total voted in that contest) and include an estimate for no vote. I then calculate
vote choice estimates by race for only people who voted. In this way, the method accounts
for non-voters and accounts for variation in turnout by race.

Figure 1 presents the racially polarized voting results. For every analysis, | include both
iterative Ecological Inference results, and Rows by Columns (RxC) results - the most
commonly accepted EI methods. The two methods consistently produce substantively
similar findings. Beginning with the 2016 U.S. House of Representatives contest, in the EI
analysis, Native Americans backed Chase Iron Eyes with 98%. White voters, however,
supported Cramer with 81%. In the RxC analysis, results are complementary: Native
Americans backed Chase Iron Eyes with 92%. White voters, however, supported Cramer
with 79%.

In the 2016 Public Service Commissioner race, the Native American vote backed Hunte
Beaubrun at 85% (76% with RxC model). However, white voters backed preferred
Fedorchak with 75% (73% in the RxC model).

On the Insurance Commissioner contest, the Native American vote supported Ruth Buffalo
with 99% of the vote (90% in the RxC model). Meanwhile, white vote backed Godfread with
77% (75% in the RxC model).

Finally, in 2022, the patterns are consistent: Native American voters supported Moniz for
Public Service Commissioner (81% EI, 74% RxC), whereas white voters supported
Fedorchak (75% EI, 76% RxC).
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Figure 1. Racially Polarized Voting assessment statewide involving native American
candidates, 2016 general election, and 2022 general election.

The above section reveals stark racially polarized voting between Native American voters
and white voters in North Dakota. Moreover, the findings show that whites are blocking
Native Americans from electing candidates of choice. Based on official statewide results,* of
the three Native American candidates that ran statewide all lost:

e Inthe 2016 U.S. House race, Cramer (white) won 69% to Iron Eyes’ 24%.

e Inthe 2016 Insurance Commissioner race, Godfread (white) defeated Buffalo
(Native American) 64% to 27%.

e Inthe 2016 Public Service Commissioner contest, Fedorchak bested Hunte-
Beaubrun by a margin of 69% to 23%.

e Inthe 2022 Public Service Commissioner contest, Fedorchak beat Moniz 71% to
29%.5

Thus, all four Native American candidates lose handily; as whites bloc-vote against the
Native American candidates.

4 https://results.sos.nd.gov/ResultsSW.aspx?text=All&type=SW&map=CTY&eid=292

5 https://results.sos.nd.gov/ResultsSW.aspx?text=All&type=SW&map=CTY&mode=0
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Racially Polarized Voting in District 9

[ analyzed 30 previous contests between 2014-2020 in the new Legislative District 9, and
eight contests in 2022 for a total of 38 contests. To do so, first, I took the legislative shape
file boundary from the state of North Dakota and subset it to just District 9. I then overlaid
these boundaries against the voting district (VTD) boundaries for the state of North Dakota.
Figure 2 presents the map with precinct boundaries in turquoise, precinct name written as
text, and black boundary. Just one precinct is split between being in the district and outside
of the district - Precinct 1 from Cavalier County. However, most of Cavalier’s population
and geography is kept within the district.

Figure 2. District 9 under new North Dakota map.

Figures 3 - 7 present the results of the RPV analysis across 38 election contests spanning
five election years from 2014 - 2022. For each election cycle I present two columns: The EI
estimates (Column 1) and RxC estimates (Column 2). On the y-axis I list each contest, and
the candidate surnames. Surnames labeled with an asterisk feature Native American
candidates. Vote choice estimates for both whites and Native Americans are displayed
visually with the blue bar representing the Native American vote share for a given
candidate, and the green bar representing the white vote for a candidate. Each model’s
95% confidence intervals present the underlying statistical uncertainty (the likely range
the true estimate would fall into given the statistical model).

10
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There are so many contests that [ will not list every single result here because the pattern is
exceptionally clear: Native American voters tend to prefer one set of candidates, white
voters prefer another set of candidates. In only two contests in 2016 (Justice of the
Supreme Court and Supervisor of Public Instruction) are elections not racially polarized.
For example, in the 2014 Agriculture Commissioner contest, the EI model estimates that
58% of white voters backed Goehring, whereas 94% of Native Americans backed Taylor.
The RxC shows similar patterns: 54% of whites backing Goehring and 87% of Native
Americans backings Taylor. The Attorney General contest shows a similar result: 88%
(74% in RxC) of Native American voters supported Kraus Parr whereas 80% (75% in RxC)
of white voters backed Stenehjem. A similar pattern is repeated in all the other 2014
contests for an RPV rate of 100%.

Figure 3. Racially Polarized Voting assessment in statewide contests subset to the new
District 9 boundaries, 2014 contests.

Figure 4 presents results from the 2016 RPV analysis, displayed in the exact same format as
2014. The findings are exceedingly consistent with the 2014 analysis. RPV is present in
seven of nine contests (78%). For example, the EI analysis shows 89% (82% in RxC model)
of Native American voters backing Nelson, whereas 74% (72% in RxC model) of white
voters supporting Burgum. Moreover, of particular note, the results show a tendency for
Native American candidates to receive greater support among Native American voters than
do white candidates. For example, 98% (89% in RxC model) of Native American voters
supported Ruth Buffalo for Insurance Commissioner; and 98% (90% in RxC model)
supported Chase Iron Eyes for U.S. Congress.

11
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The only exceptions to the patterns of RPV are the Justice of the Supreme Court and
Supervisor of Public Instruction contests. There, a majority of both white and Native
American voters support the same candidates: Tufte for Supreme Court and Baesler for
Public Instruction, respectively.

Figure 4. Racially Polarized Voting assessment in statewide contests subset to the new
District 9 boundaries, 2016 contests.

[ examined eight 2018 contests subset to Legislative District 9. Each contest shows very
clear patterns of racially polarized voting. For example, in the U.S. House of Representatives
election, the EI model shows Native Americans backing Schneider with 86% and the RxC
model puts the number at 81%. Meanwhile, white voters instead back Armstrong at 69%
(EI model) to 62% (RxC model). Every contest here shows consistent patterns.

12
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Figure 5. Racially Polarized Voting assessment in statewide contests subset to the new
District 9 boundaries, 2018 contests.

Figure 6 presents the 2020 RPV results. All six contests once again show very clear and
consistent patterns of racially polarized voting. For example, 98% (87% in the RxC model)
of Native American voters backed Joe Biden for president; whereas 76% (73% in RxC
model) of whites instead backed Donald Trump. Every other contest reflects these patterns

bar none.

13
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Figure 6. Racially Polarized Voting assessment in statewide contests subset to the new
District 9 boundaries, 2020 contests.

Finally, I analyzed the recent round of general election contests subset to District 9. |
include here the analysis of the actual results in the new Legislative District 9 - an
endogenous contest. The patterns are again consistent with earlier years: Native American
voters back one set of candidates and white voters back a different set of candidates. This is
true in all eight contests, but especially in the endogenous contest (LD 9) between the
Native American candidate (Marcellais) and Weston. In that contest, Native American
voters backed Marcellais (81% in EI model, 79% in RxC model), whereas white voters
preferred Weston between 75% (RxC model) to 76% (EI model). Taken in total then, RPV is
present in 36 of 38 (95%) contests analyzed in D9 over a five-cycle period.

14
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Figure 7. Racially Polarized Voting assessment in statewide contests subset to the new
District 9 boundaries, 2020 contests.

[ do not conduct an EI or RxC RPV analysis in subdistricts 9A and 9B because 1) there are
so few precincts in each subdistrict, and 2) subdistrict 9A has a large share of Native
Americans, whereas 9B does not, so there are no truly homogeneous precincts of both
racial groups in both subdistricts.

But because it is clear that RPV exists within District 9 as a whole, and because subdistrict
9A contains 68.5% of the total Native VAP within District 9 and subdistrict 9B contains
79.7% of the total white VAP within District 9, it necessarily follows that voting within the
two subdistricts is likewise racially polarized.

This pattern can be confirmed by a review of the demographic makeup of the precincts
within each subdistrict and their election results. For example, the charts below present the
Native American and white VAPs within the precincts in both subdistricts as well as the
2022 election results for state house and state senate within those precincts. As is clear
from the chart below, the election results within the precincts change in relation to the
increase or decrease in the Native American or white VAPs. In subdistrict 94, it is clear
from the homogeneous Native American Rolette Precinct 3 that the two Native American
state legislative candidates - Davis and Marcellais - were Native American voters’
candidates of choice. Their vote share decreases in the remaining two precincts in
correlation to their corresponding decrease in VAP share.

15
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Table 3. Subdistrict 9A - Demographics and 2022 Legislative Results.

In subdistrict 9B, it is clear from the homogeneous white precincts in Towner and Cavalier
Counties that Weston and Henderson are the candidates of choice of white voters in
subdistrict 9B. But Marcellais and Nelson prevail in the majority Native American Rolette
Precinct 2. Notably, Nelson - who is white and was the incumbent state house
representative before District 9 was split into subdistricts - receives over 12 percentage
points higher among the white voters in Towner County than the Native American
incumbent senator Marcellais. This illustrates the trend noted above that white bloc voting
increases when the candidates preferred by Native American voters are themselves Native
Americans.

Table 4. Subdistrict 9B - Demographics and 2022 Legislative Results.

Given the clear RPV from the EI and RxC analysis in District 9 as a whole, the high
concentration of District 9’s Native American voters within subdistrict 9A and its white
voters within subdistrict 9B, and the correlation observable between the subdistricts’
precincts’ demographics and election results, it is clear that the subdistricts both feature
RPV.

Performance Analysis District 9

To conduct the performance analysis, I subset the precinct vote returns to the appropriate
precincts then sum votes for candidate 1 and candidate 2, respectively, dividing by total
votes. | also take care to weight split precincts by underlying population voting age

16



Case 3:22-cv-00022-PDW-ARS Document 65-2 Filed 03/01/23 Page 20 of 64

population. For instance, if a precinct’s population is half inside subdistrict 9A and half in
9B, I weight all precinct votes according to this share.

Figure 8 presents the 2022 election results of the full District 9 then also subdistricts 94,
and 9B. The full district results are presented in the left-most panel, 9A the middle panel,
and 9B the rightmost panel. The main finding is very straightforward: White-preferred
candidates (as adjudged by the RPV analysis above) won every single 2022 election in the
full District 9, including the legislative district itself (Weston 53.7% to 46.1% for
Marecellais). In general the victories tend to range from 5% to 10%, but Goehring beats
Dooley by more than 20 points in the Agriculture Commission contest.

However, Districts 9A and 9B show diverging results: Native-preferred candidates
prevailed in all eight contests within the 9A boundaries, but white-preferred candidates
prevailed in all eight contests within the 9B boundaries.

Figure 8. Performance analysis assessment in statewide contests subset to the new District
9 boundaries, as well as endogenous LD-9 2022 elections.

[ also conducted a performance analysis in the 2020 contests, displayed in Figure 9. These
contests show a mixed result at the full district level: Native-preferred candidates prevail in
four of six contests; however the contests are generally very competitive. At the subdistrict
level, once again Native-preferred candidates convincingly win in Subdistrict 9A (6/6,
100% success) and convincingly lose in Subdistrict 9B (0/6, 0% success).

17
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Figure 9. Performance analysis assessment in statewide contests subset to the new District
9 boundaries, 2020 elections.

[ conducted a similar performance analysis in the 2018 statewide contests (see Figure 10).
The 2018 election presents special circumstances that warrant caution and counsel against
mechanically interpreting that year’s election results. First, nationwide this was a
Democratic wave election. Second, there was a unique and unprecedented voter turnout
effort targeted to Native American voters in North Dakota that year as a backlash to the
residential street address voter ID law that came back into effect following the U.S.
Supreme Court’s decision lifting the injunction against that law in the weeks prior to the
November 2018 election. That election featured an intense voter turnout effort from state,
regional, and national Native American rights groups as well as celebrity appearances and
concerts at Turtle Mountain and other reservations seeking to boost turnout and overcome
the effects of the challenged law. Third, the top of the ticket was a nationwide marquee U.S.
Senate race between then-Sen. Heitkamp and now-Sen. Cramer. In these exceptional
circumstances, the Native-preferred candidates were able to win the full District 9 (8/8,
100% success rate). At the subdistrict level, once again Native-preferred candidates
convincingly win in Subdistrict 9A (8/8, 100% success) and win more often than not in
Subdistrict 9B (5/8, 63% success).

18
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Figure 10. Performance analysis assessment in statewide contests subset to the new
District 9 boundaries, 2018 elections.

Figure 11 shows my performance analysis results of 2016 contests subset to Districts 9, 94,
and 9B. Note this analysis excludes the two contests in which RPV is not present. The full
District 9 results show Native-preferred candidates winning in 5 of 7 contests, but the
margins are extremely close. For example, in the Gubernatorial contest Nelson (Native-
preferred) bests Burgum 48.7% to 48.3%. The subdistrict results, however, once again
show clear Native-preferred candidate victories in 9A (7 of 7, 100% success) and white-
preferred candidate victories in 9B (0 of 7 Native-preferred victories, 0% success).

19
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Figure 11. Performance analysis assessment in statewide contests subset to the new
District 9 boundaries, 2016 elections.

Finally, Figure 12 shows the 2014 contests results. The results show Native-preferred
candidates tending to prevail in the full District 9, always prevailing in subdistrict 9A and
prevailing two of seven times in 9B.

20



Case 3:22-cv-00022-PDW-ARS Document 65-2 Filed 03/01/23 Page 24 of 64

Figure 12. Performance analysis assessment in statewide contests subset to the new
District 9 boundaries, 2014 elections.

Taken in total, in the newly passed Legislative District 9, earlier elections show that the
Native-preferred candidate tended to win the full District 9 (although with the 2018
election presenting special circumstances that counsel against providing them undue
weight), always win subdistrict 94, and almost always lose subdistrict 9B. However, when
we examine the most recent round of elections (2022) we observe that the Native-
preferred candidate lost every single contest, including the defeat of the Native American
candidate (Marcellais) in the actual District 9 contest for state senate, and the defeat of
Native American-preferred incumbent state representative Nelson in subdistrict 9B. The
result is that following the 2022 elections, Native American voters in District 9 went from
being able to elect 3 of 3 state legislators to instead just 1 of 3 state legislators within
District 9.

Overall, the results point to three conclusions with respect to white bloc voting in District 9.
First, the more recent election data-which is generally accepted as the most probative of
current local conditions and voting patterns-reveals a stark pattern of white bloc voting
preventing Native American voters from being able to elect their preferred candidates in
District 9. Second, in the endogenous contests — which are generally accepted as having
greater probative value than exogenous contests - there is a clear pattern of white bloc
voting preventing Native American voters from being able to elect their preferred
candidates in District 9. Third, across all analyzed years when the candidate of choice of
Native American voters in District 9 is a Native American (as opposed to a white
candidate), then white bloc voting results in the Native American candidate losing 60% of
the contests in District 9.
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Racially Polarized Voting in District 15

[ analyzed 32 contests in the new legislative District 15. Figure 13 presents the district
boundaries with precincts lined in turquoise and labeled at each respective precinct’s
geospatial centroid.

Figure 13. District 15 under new North Dakota map.

Figures 14 - 17 present the results of the RPV analysis across 32 election contests spanning
five election years from 2016 - 2022. The results are consistent with the District 9 analysis:
RPV is present in 30 of 32 contests for a rate of 94% RPV. This is likewise true in the 2022
endogenous contests for District 15 state senate and state house - both of which featured
Native American candidates who were the candidates of choice of Native American voters.

22



Case 3:22-cv-00022-PDW-ARS Document 65-2 Filed 03/01/23 Page 26 of 64

Figure 14. Racially Polarized Voting assessment in statewide contests subset to the new
District 15 boundaries, 2016.
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Figure 15. Racially Polarized Voting assessment in statewide contests subset to the new
District 15 boundaries, 2018.
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Figure 16. Racially Polarized Voting assessment in statewide contests subset to the new
District 15 boundaries, 2020.
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Figure 17. Racially Polarized Voting assessment in statewide contests subset to the new
District 15 boundaries, 2022.

Performance Analysis District 15

[ conduct a similar analysis here as I did on District 9. Figures 18-21 present electoral
performance analysis on the 30 contests between 2016-2022 that exhibited RPV in D15.
Overall, the results are very clear: the white-preferred candidate wins every single contest
by a large margin with the exception of the 2018 U.S. Senate race where Heidi Heitkamp
carried the district. Thus, the block rate by which white voters prevent the Native American
preferred candidate from prevailing in District 15 is 97%.
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Figure 18. Performance analysis assessment in statewide contests subset to the new
District 15 boundaries, 2022 elections.
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Figure 19. Performance analysis assessment in statewide contests subset to the new
District 15 boundaries, 2020 elections.
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Figure 20. Performance analysis assessment in statewide contests subset to the new
District 15 boundaries, 2018 elections.
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Figure 21. Performance analysis assessment in statewide contests subset to the new
District 15 boundaries, 2016 elections.

Plaintiffs’ Demonstrative Maps

Plaintiffs have asked me to examine the electoral performance of two demonstrative
districts, both of which create a new District 9 that would include the Turtle Mountain and
Spirit Lake reservations. Demonstrative 1 is shown below. Figure 22 presents the map -
the black line indicates the district boundary.
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Figure 22. Demonstrative Plan 1.

District 9 within Demonstrative Plan 1 maintains all the 2022 precincts (which were
redrawn following redistricting) whole. Its version of District 9 has a Native American VAP
of 66.1% compared to enacted District 9’s 54.5% and the prior decade’s District 9’s 74.4%.
The map below shows Demonstrative Plan 1 fit into the enacted statewide plan.
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Figure 22. Demonstrative Plan 1 whole state.

As the map above shows, the reconfiguration of District 9 in Demonstrative Plan 1 requires
minor adjustments to neighboring Districts 14, 15, and 29. Both the enacted plan and
Demonstrative Plan 1 have an overall population deviation of 9.87%. District 9 in
Demonstrative Plan 1 has a Reock compactness score that is higher (i.e., more compact)
than five other districts in the plan enacted by the legislature. The overall Reock
compactness score of the enacted plan and Demonstrative Plan 1 are equal at 0.41. Both
the enacted plan and Demonstrative Plan 1 feature similar numbers of county splits. The
enacted plan splits 20 counties 49 times; Demonstrative Plan 1 splits 21 counties 51 times.

Figures 23-27 show the reconstituted performance analysis results for elections 2014-22,
in a similar way I showed for enacted Districts 9 and 15. Overall, this plan performs much
more favorably for Native Americans - giving them a strong ability to elect a candidate of
choice at the full district. The Native American candidate of choice wins all but three
contests over the five-year period.
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Figure 23. Performance analysis assessment in statewide contests subset to
Demonstrative 1 boundaries, 2022 elections.
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Figure 24. Performance analysis assessment in statewide contests subset to
Demonstrative 1 boundaries, 2020 elections.
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Figure 25. Performance analysis assessment in statewide contests subset to
Demonstrative 1 boundaries, 2018 elections.
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Figure 26. Performance analysis assessment in statewide contests subset to
Demonstrative 1 boundaries, 2016 elections.
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Figure 27. Performance analysis assessment in statewide contests subset to
Demonstrative 1 boundaries, 2014 elections.

[ have also analyzed a second map, Demonstrative Plan 2, which is shown below.
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Figure 28. Demonstrative Plan 2.

In Demonstrative Plan 2, District 9 has a Native American VAP of 69.1%. Demonstrative
Plan 2 illustrates an alternative way in which District 9 could be modified to afford Native
American voters the ability to elect their preferred candidates with the most minimal effect
on neighboring districts. By splitting Benson County Precinct 1 and Pierce County Precinct
1 rather than assigning them entirely to District 9 (as Demonstrative Plan 1 does), it is
possible to shift population from District 14 to District 9 without necessitating a
subsequent addition of new territory to District 14. This is so because in the enacted plan
District 14 has a population deviation of +613, and so has room to shed population without
needing a concomitant gain somewhere else. As a result, unlike in Demonstrative Plan 1,
Demonstrative Plan 2 requires no changes to District 29 - limiting to just two neighboring
districts (District 14 and 15) the necessary modifications. The statewide map of
Demonstrative Plan 2 is shown below.
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Figure 29. Demonstrative Plan 2 whole state.

In both the enacted plan and Demonstrative Plan 2, the overall population deviation is
9.87%. District 9 in Demonstrative Plan 2 has a Reock compactness score that is higher (i.e.,
more compact) than two other districts enacted by the legislature. The overall Reock
compactness score of the enacted plan and Demonstrative Plan 2 are equal at 0.41. Both
the enacted plan and Demonstrative Plan 2 feature the same number of county splits; both
split 20 counties 49 times.

Figures 30 - 33 show the reconstituted election performance analysis under Demonstrative
plan 2. It is clear from this analysis - and particularly from the 2022 results - that Native
American voters are very likely to elect candidates of choice in this reconfigured district
relative to the enacted D9. Of particular note, in 2022, the Native-preferred candidates wins
seven of eight contests compared to losing all contests in enacted District 9.
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Figure 30. Performance analysis assessment in statewide contests subset to
Demonstrative 2 boundaries, 2022 elections.
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Figure 31. Performance analysis assessment in statewide contests subset to
Demonstrative 2 boundaries, 2020 elections.
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Figure 32. Performance analysis assessment in statewide contests subset to
Demonstrative 2 boundaries, 2018 elections.
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Figure 33. Performance analysis assessment in statewide contests subset to
Demonstrative 2 boundaries, 2016 elections.

Overall, the alternative map shows that Native American-preferred candidates, as well as
the Native American candidates, win relatively comfortably in both Demonstrative Plans 1
and 2.

Conclusion

In conclusion, without any doubt, racially polarized voting between Native Americans and
non-Hispanic white voters is present in North Dakota broadly and specifically in the new
District 9, subdistricts 9A and 9B, and District 15. RPV is especially clear in elections
featuring Native American candidates - but is present across every single elections - save
two - [ analyzed across five election years (2014, 2016, 2018, 2020, and 2022). An analysis
statewide reveals that whites are voting as a bloc to block Native Americans from electing
candidates of choice. Narrowing in on the new District 9, white voters are voting as a bloc
to prevent Native Americans from electing candidates of choice in recent elections, in
endogenous elections (including the 2022 defeat of the longtime incumbent Native
American state senator), and in the 60% of contests across all tested years in which the
Native American preferred candidate was a Native American. In subdistrict 94, Native-
preferred candidates win 100% of the time. However, in subdistrict 9B, Native-preferred
candidates rarely win meaning that they generally lose contests in that subdistrict. In
District 15, Native American preferred candidates lost 97% (29/30) of the time across all
tested contests, including in particular the endogenous 2022 contests featuring Native
American candidates.
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Finally, Plaintiffs’ Demonstrative Plans 1 and 2 illustrate a reconfigured District 9 with a
Native American VAP ranging between roughly 66-69%. While still a reduction from the
74.4% Native American VAP in the prior decade’s map, this reflects a much less drastic
reduction than in the 2021 enacted plan (54.5%). Demonstrative Plans 1 and 2 maintain
the same overall population deviation as the enacted plan, respect communities of interest
in reconfingured District 9, have similarly compact versions of District 9 compared to other
districts enacted by the legislature, and similarly respect other traditional districting
criteria compared to the enacted plan. Unlike the enacted plan, which reduced from 3 to 1
the number of Native American preferred legislators elected in northeastern North Dakota,
Demonstrative Plans 1 and 2 would retain the ability of Native American voters in District
9 to elect three candidates of choice to the state senate and state house.
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https://www.denverpost.com/2017/07/17/attorney-general-jeff-sessions-sanctuary-policies-fact-check/
https://www.mercurynews.com/2018/04/23/california-cities-are-rebelling-against-state-sanctuary-law-but-how-far-can-they-go/
http://www.chicagotribune.com/news/nationworld/sns-tns-bc-calif-sanctuarycities-20180423-story.html
http://www.sandiegouniontribune.com/news/immigration/sd-me-sanctuary-laws-20180525-story.html
http://www.sandiegouniontribune.com/news/immigration/sd-me-sanctuary-laws-20180525-story.html
https://www.vox.com/2020/2/14/21138272/cbp-tactical-ice-immigrants-sanctuary-cities?fbclid=IwAR09s4z__vhxzT1Sn7xZVgiRXi1j2YdzjR6KBUdS9Tp0pH6tU-uMc79bX-w
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17.

16.

15.

14.

13.

12.

11.

10.

Collingwood, Loren, Jason Morin, and Stephen Omar El-Khatib. 2018. “Expanding
Carceral Markets: Detention Facilities, ICE Contracts, and the Financial Interests of Punitive
Immigration Policy.” Race and Social Problems. 10(4): 275-292.

Featured in CityLab; The Guardian; Mother Jones; NPR

Collingwood, Loren, Benjamin Gonzalez O’Brien, and Sarah K. Dreier. 2018. “Evaluating
Public Support for Legalized Marijuana: The Case of Washington.” International Journal of
Drug Policy. 56: 6-20.

Collingwood, Loren, McGuire, Will, Gonzalez O’Brien, Ben, Baird, Katie, and Hampson,
Sarah. 2018. “Do Dropboxes Improve Voter Turnout? Evidence from King County, Washing-
ton.” Election Law Journal. 17:1.

Featured in Seattle Times; CBS News

Collingwood, Loren, Nazita Lajevardi, and Kassra Oskooii. 2018. “A Change of Heart?
How Demonstrations Shifted Individual-Level Public Opinion on Trump’s Muslim Ban.” Po-
litical Behavior. 40(4): 1035-1072.

Featured in VOX; ThinkProgress; LSE Blog; Al Jazeera; San Francisco Chronicle; NPR;
Business Insider; Washington Post

Collingwood, Loren, Ashley Jochim, and Kassra Oskooii. 2018. “The Politics of Choice
Reconsidered: Partisanship and Minority Politics in Washington’s Charter School Initiative.”
State Politics & Policy Quarterly 18(1): 61-92.

Newman, Ben, Sono Shah, and Loren Collingwood. 2018. “Race, Place, and Building a
Base: Ethnic Change, Perceived Threat, and the Nascent Trump Campaign for President.”
Public Opinion Quarterly. 82(1): 122-134.

Featured in Pacific Standard; LSE Blog; Newsweek

Skulley, Carrie, Andrea Silva, Marcus J. Long, Loren Collingwood, and Ben Bishin, “Ma-
jority Rule vs. Minority Rights: Immigrant Representation Despite Public Opposition on the
1986 Immigration Reform and Control Act.” 2018. Politics of Groups and Identities. 6(4):
593-611.

Alamillo, Rudy and Loren Collingwood. 2017. “Chameleon Politics: Social Identity and
Racial Cross-Over Appeals.” Politics of Groups and Identities. 5(4): 533-650.

Featured in WaPo’s Monkey Cage; NBC News; Los Angeles Times

Collingwood, Loren, Kassra Oskooii, Sergio Garcia-Rios, and Matt Barreto. 2016. “eiCom-
pare: Comparing ecological inference estimates across EI and E:RxC.” The R Journal. 8(2):
92-101.

Featured in Investigate West

Barreto, Matt, Loren Collingwood, Christopher Parker, and Francisco Pedraza. 2015.
“Racial Attitudes and Race of Interviewer Item Non-Response.” Survey Practice. 8:5.

Barreto, Matt and Loren Collingwood. 2015. “Group-based Appeals and the Latino Vote
in 2012: How Immigration Became a Mobilizing Issue.” FElectoral Studies. 40:490-499.

Featured in Latino Decisions blog


https://www.citylab.com/equity/2018/07/the-political-effect-of-your-neighborhood-private-immigrant-prison/564716/
https://www.theguardian.com/us-news/2018/jul/11/california-mall-license-plate-surveillance-ice-immigration
https://www.motherjones.com/politics/2018/07/thanks-to-trumps-family-separations-democrats-are-in-the-hot-seat-for-taking-private-prison-cash/
https://www.kvcrnews.org/post/ice-circumventing-state-law-contracting-directly-private-prison-groups#stream/0
https://www.seattletimes.com/opinion/ballot-drop-boxes-will-convenience-get-you-to-vote/
https://www.cbsnews.com/news/trump-mail-in-voting-ballot-drop-boxes/
https://www.vox.com/identities/2018/1/10/16869424/trump-muslim-ban-patriotism
https://thinkprogress.org/trump-islamophobia-backfiring-ec875d1eae14/
http://blogs.lse.ac.uk/usappblog/2017/02/12/protests-against-trumps-immigration-executive-order-may-have-helped-shift-public-opinion-against-it/
https://www.aljazeera.com/news/2018/01/trump-muslim-ban-shifted-public-opinion-study-finds-180113092728118.html
https://www.sfchronicle.com/politics/article/People-calling-Trump-a-racist-but-will-it-affect-12495330.php
http://capeandislands.org/post/trump-administration-s-muslim-ban-produced-unusual-backlash
https://www.businessinsider.com/when-is-conflict-good-problem-kellogg-professors?r=UK&IR=T
https://www.washingtonpost.com/politics/2021/01/27/biden-reversed-trumps-muslim-ban-americans-support-that-decision/
https://psmag.com/social-justice/growing-latino-population-fertile-ground-trump
http://blogs.lse.ac.uk/usappblog/2018/01/24/during-the-election-donald-trumps-racist-rhetoric-activated-the-fears-of-people-in-areas-with-growing-latino-populations/
http://www.newsweek.com/trumps-attacks-hispanics-paid-dividends-ballot-box-789583
http://www.tandfonline.com/doi/full/10.1080/21565503.2015.1122641
https://www.washingtonpost.com/news/monkey-cage/wp/2016/02/20/heres-what-clinton-and-sanders-need-to-do-to-sway-latino-and-black-voters/
https://www.nbcnews.com/news/latino/spanish-language-ads-can-be-effective-tool-political-candidates-seeking-n866201
https://www.latimes.com/california/story/2020-02-24/presidential-campaigns-ethnic-food-photo-ops
https://www.invw.org/2021/02/15/how-investigatewest-analyzed-voter-signature-rejection-rates/
http://www.latinodecisions.com/blog/2016/02/29/how-campaigns-mobilize-latino-voters/
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Collingwood, Loren, Matt Barreto, and Sergio Garcia-Rios. 2014. “Revisiting Latino Vot-
ing: Cross-Racial Mobilization in the 2012 Election.” Political Research Quarterly. 67(3):
632-645.

Featured in LSE Blog

Jurka, Tim, Loren Collingwood, Amber Boydstun, Emiliano Grossman, and Wouter van
Atteveldt. 2013. “RTextTools: A Supervised Learning Package for Text Classification in R”
The R Journal. 5(1).

Collingwood, Loren. 2012. “Education Levels and Support for Direct Democracy.“ Ameri-
can Politics Research, 40(4): 571-602.

Collingwood, Loren and John Wilkerson. 2012. “Tradeoffs in Accuracy and Efficiency in
Supervised Learning Methods.” Journal of Information Technology and Politics, 9(3).

Collingwood, Loren, Matt Barreto and Todd Donovan. 2012. “Early Primaries, Viability,
and Changing Preferences for Presidential Candidates.” Presidential Studies Quarterly, 42(2).

Barreto, Matt, Loren Collingwood, and Sylvia Manzano. 2010. “A New Measure of Group
Influence in Presidential Elections: Assessing Latino Influence in 2008.” Political Research
Quarterly. 63(4).

Featured in Latino Decisions blog

Book Chapters

11.

10.

Collingwood, Loren, Stephanie DeMora , and Sean Long. “Demographic Change, White
Decline, and the Changing Nature of Racial Politics in Election Campaigns.” In Cambridge
Handbook in Political Psychology. Edited by Danny Osborne and Chris Sibley. [Forthcoming].

Morin, Jason L. and Loren Collingwood. “Contractor Politics: How Political Events Influ-
ence Private Prison Company Stock Shares in the Pre and Post Trump Era.” In Anti-immigrant
Rhetoric, Actions, and Policies during the Trump Era (2017-2019). [Forthcoming]

Parker, Christopher S., Christopher C. Towler, Loren Collingwood, and Kassra Oskooii.
2020. “Race and Racism in Campaigns.” In Oxford Encyclopedia of Persuasion in Political
Campaigns. Edited by Elizabeth Suhay, Bernard Grofman, and Alexander H. Trechsel. DOI:
10.1093 /oxfordhb/9780190860806.013.38

Collingwood, Loren, and DeMora, Stephanie. 2019. “Latinos and Obama.” In Jessica
Lavariega Monforti (ed.) Latinos in the American Political System: An Encyclopedia of Latinos
as Voters, Candidates, and Office Holders.

DeMora, Stephanie, and Collingwood, Loren. 2019. “George P. Bush.” In Jessica Lavariega
Monforti (ed.) Latinos in the American Political System: An Encyclopedia of Latinos as
Voters, Candidates, and Office Holders.

El-Khatib, Stephen Omar, and Collingwood, Loren. 2019. “Ted Cruz.” In Jessica Lavariega
Monforti (ed.) Latinos in the American Political System: An Encyclopedia of Latinos as
Voters, Candidates, and Office Holders.


http://blogs.lse.ac.uk/usappblog/2014/09/19/cross-racial-mobilization-played-an-important-role-in-explaining-the-latino-turnout-for-barack-obama-in-the-2012-election/
http://www.latinodecisions.com/blog/2010/10/23/how-to-measure-latino-influence-a-new-quantitative-model/
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5. Collingwood, Loren, Sylvia Manzano and Ali Valenzuela. 2014. “November 2008: The
Latino vote in Obama’s general election landslide.” In Latino America: How America’s Most
Dynamic Population Is Poised to Transform the Politics of the Nation. By Matt Barreto and
Gary Segura. New York: Public Affairs Press. (co-authored chapter with Matt Barreto and
Gary Segura)

4. Collingwood, Loren, Justin Gross and Francisco Pedraza. 2014. “A ‘decisive voting bloc’ in
2012.” In Latino America: How America’s Most Dynamic Population Is Poised to Transform
the Politics of the Nation. By Matt Barreto and Gary Segura. New York: Public Affairs Press.
(co-authored chapter with Matt Barreto and Gary Segura)

3. Barreto, Matt, Loren Collingwood, Ben Gonzalez, and Chris Parker. 2011. “Tea Party
Politics in a Blue State: Dino Rossi and the 2010 Washington Senate Election.” In William
Miller and Jeremy Walling (eds.) Stuck in the Middle to Lose: Tea Party Effects on 2010 U.S.
Senate Elections. Rowan and Littlefield Publishing Group.

2. Collingwood, Loren and Justin Reedy. “Criticisms of Deliberative Democracy.” In Nabatchi,
Tina, Michael Weiksner, John Gastil, and Matt Leighninger, eds., Democracy in motion: FEval-
uating the practice and impact of deliberative civic engagement. New York: Oxford University
Press, 2010.

1. Collingwood, Loren. “Initiatives.” In Haider-Markel, Donald P., and Michael A. Card.
Political Encyclopedia of U.S. States and Regions. Washington, DC: CQ Press, 2009.

Software

R package: RTextTools. This package uses supervised learning methods to automate text classi-
fication. Coauthors include Jurka, Boydstun, Grossman, and van Atteveldt. Available on CRAN.

R package: eiCompare. This package compares outcomes between ecological inference (EI) esti-
mates and EI:Rows by Columns (RxC) estimates. Primary purpose is employed in racially po-
larized voting analysis. Development Version available here: eiCompare or on CRAN. Coauthors
include Barreto, Oskooii, Garcia-Rios, Burke, Decter-Frain, Murayama, Sachdeva, Henderson,
Wood, and Gross.

R package: Rvoterdistance. Calculates distance between voters and multiple polling locations
and/or ballot drop boxes. Ports C++ code for high speed efficiency. Available on CRAN.

R package: Rweights. Creates survey weights via iterative variable raking. Survey design object
and weights vector are produced for use with R, Stata, and other programs. Currently in alpha
form with unix tarball available here: Rweights.

R package: Rmturkcheck. Functions for cleaning and analyzing two-wave MTurk (or other) panel
studies. Available: Rmturkcheck

R package: RCopyFind. Functions for extracting data frames then plotting results from WCopy-
Find plagiarism text program. Co-authored with and Maintained by Steph DeMora. Available:
RCopyFind



https://cran.r-project.org/
https://github.com/RPVote/eiCompare
https://cran.r-project.org/
https://cran.r-project.org/
http://staff.washington.edu/lorenc2/software/index.html
https://github.com/lorenc5/Rmturkcheck
https://github.com/SDeMora/RCopyFind
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Under Review / Working Papers

Barreto, Matt, Michael Cohen, Loren Collingwood, Chad Dunn, and Sonni Waknin. “Using
Bayesian Improved Surname Geocoding (BISG) to Assess Racially Polarized Voting in Voting
Rights Act Challenges.” [Revise & Resubmit)

Gonzalez O’Brien, Ben, Loren Collingwood, and Michael A. Paarlberg. “What Leads to
Refuge? Sanctuary Policies and the Influence of Local Demographics and Partisanship.” [Re-
vise & Resubmit)

Decter-Frain, Ari, Pratik Sachdeva, Loren Collingwood, Juandalyn Burke, Hikari Murayama,
Matt Barreto, Scott Henderson, Spencer Wood, and Joshua Zingher. “Comparing BISG to CVAP
Estimates in Racially Polarized Voting Analyses.” [Revise & Resubmit]

Hickel Jr., Flavio R., Kassra A.R. Oskooii, and Loren Collingwood. “Social Mobility Through
Immigrant Resentment: Explaining Latinx Support for Restrictive Immigration Policies and Anti-
Immigrant Candidates.” [Revise & Resubmit)

Collingwood, Loren, Jason Morin, and Edward Vargas. “Protesting Detention: How Protests
Activated Group Empathy and Party ID to Shift Attitudes on Child Detention.” [Working Paper]

Paarlberg, Michael A. and Loren Collingwood. “Fact or Fiction: Testing the link between local
immigration policy and the MS-13 ‘Threat’.” [Working Paper]

Awards, Grants, and Fellowships

Matt Barreto and Loren Collingwood. Detection of Vote Dilution: New tools and methods for
protecting voting rights. Data Science for Social Good project selection, University of Washington.
2020

Loren Collingwood. Measuring Cross-Racial Voter Preferences. UCR Faculty Senate. $3,500.
2019.

Francisco Pedraza and Loren Collingwood. Evaluating AltaMed’s 2018 GOTV Efforts in Los
Angeles. $12,000. 2018-2019.

Allan Colbern, Loren Collingwood, Marcel Roman. A Mess in Texas: The Deleterious Effects of
SB4 on Public Trust in Law Enforcement. Center for American Progress. $7,100. 2018.

Karthick Ramakrishnan, Mindy Romero, Loren Collingwood, Francisco Pedraza, Evaluating Cal-
ifornia’s Voter’s Choice Act. Irvine Foundation. $150,000, 2018-2019.

William McGuire, Loren Collingwood, Ben Gonzalez O’Brien, and Katie Baird, “Evaluating the
Impact of Drop Boxes and Get-Out-The-Vote Advertising on Voter Turnout in Pierce County,
WA.” MIT Election Data and Science Lab, $16,365, 2017

Justin Freebourn and Loren Collingwood, Blum Initiative $4,000, 2017
Hellman Fellowship Grant, UC Riverside, $30,000, 2014-2015
Best Dissertation Award, 2013 Western Political Science Association

UC Riverside Harrison & Ethel Silver Fund, $2,000, 2013
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Best Graduate Student Paper Award State Politics section, 2012 American Political Science As-
sociation

Texas A&M Experimental Methods Winter Institute, $800, January, 2011

UseR! 2011 Conference travel grant, $1000, August, 2011

Center for Statistics and the Social Sciences travel grant, $870, January, 2011

David J. Olson Research Grant, University of Washington Political Science, $2,000, January, 2011

Warren Miller Scholarship Award, Inter-University Consortium for Political and Social Research,
Summer 2009

Matthews Fellowship, University of Washington, Winter 2008 - Spring 2009

Brennan Center for Justice, New York University [with Matt Barreto]
Indiana Voter Identification Study, $40,000 — Oct. 2007, 6 months

Teaching Experience

POSC 10 (American Politics); POSC 146 (Mass Media & Public Opinion); POSC 171 (State
Politics); POSC 104S (Race and Ethnic Politics Special Topics); POSC 108 (Race and Ethnic
Politics)

POLS 300: Immigration Politics with Focus on Latino Politics

POLS 300: The Voting Rights Act: Causes and Effects

POSC 202A: Introduction to Quantitative Methods (Graduate)

POSC 207: Statistical Programming and Data Science for the Social Sciences (Graduate)
POSC 207: Quantitative Text Analysis (Graduate)

POSC 220: Graduate Seminar in Race and Ethnic Politics in the U.S.

POSC 256: Graduate Seminar in Public Opinion

POSC 253: Graduate Seminar in Electoral Politics

Text Classification with R using the RTextTools package, UNC-Chapel Hill Workshop
Text Analysis with Political Data, Claremont Graduate School, 2019

CSSS Intermediate R Workshop 2011, Instructor (Summer)

POLS 501: Advanced Research Design and Analysis, Teaching Assistant (2 quarters)

ICPSR Summer Course: Methodological Issues in Quantitative Research on Race and Ethnicity,
Teaching Assistant

POLS 202: Introduction to American Politics, Teaching Assistant
CSSS Math Camp 2011, Teaching Assistant

POLS 499D: Center for American Politics and Public Policy Undergraduate Honors Seminar (2
quarters)
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Professional Service

Co-editor, Politics of Groups and Identities, 2020-2021

Reviewer, Political Behavior, Journal of Information Technology and Politics, American Politics
Research, Social Sciences Quarterly, Journal of Politics, Politics of Groups and Identities, Amer-
ican Journal of Political Science, Political Research Quarterly, State Politics and Public Policy,
American Political Science Review, British Journal of Political Science, Journal of Race and Ethnic
Politics, Urban Studies, Urban Affairs Review; many other journals

Conference Papers and Presentations

Collingwood, Loren and Benjamin Gonzalez O’Brien. “Sanctuary Cities: The Politics of Refuge.”
Invited Talk California Lutheran University. (October 2020).

Collingwood, Loren. “Sanctuary Cities: The Politics of Refuge.” Invited Talk California State
University, Chico. (March 2020).

Collingwood, Loren. “Sanctuary Cities: The Politics of Refuge.” Invited Talk Humboldt State
University. (March 2020).

Collingwood, Loren. “Campaigning in a Racially Diversifying America: Whether and How Cross-
Racial Electoral Mobilization Works.” Invited Talk Oregon State University. (February 2020).

Collingwood, Loren and Benjamin Gonzalez O’Brien. “Sanctuary Cities: The Politics of Refuge.”
Invited Talk University of San Diego. (November 2019).

Collingwood, Loren. “Campaigning in a Racially Diversifying America: Whether and How Cross-
Racial Electoral Mobilization Works.” Invited Talk University of Massachusetts. (January 2020).

Collingwood, Loren. “Campaigning in a Racially Diversifying America: Whether and How Cross-
Racial Electoral Mobilization Works.” Invited Talk University of New Mexico. (December 2019).

Collingwood, Loren and Benjamin Gonzalez O’Brien. “Sanctuary Cities: The Politics of Refuge.”
Invited Talk California State University, Northridge, Los Angeles. (November 2019).

Collingwood, Loren and Benjamin Gonzalez O’Brien. “Sanctuary Cities: The Politics of Refuge.”
Invited Talk Occidental College, Los Angeles. (November 2019).

Collingwood, Loren (with Sean Long). “Can States Promote Minority Representation? Assessing
the Effects of the California Voting Rights Act.” UC Irvine Critical Observations on Race and
Ethnicity Conference. (November 2019).

Collingwood, Loren. “Sanctuary Cities: The Politics of Refuge.” Invited Talk University of
Geneva, Switzerland. (November 2019).

Collingwood, Loren. “Sanctuary Cities: The Politics of Refuge.” Invited Talk University of Bern,
Switzerland. (October 2019).

Collingwood, Loren. “Sanctuary Cities: The Politics of Refuge.” Invited Talk ETH Zurich,
Switzerland. (October 2019).

Collingwood, Loren. “Sanctuary Cities: The Politics of Refuge.” Invited Talk London School of
Economics, U.K. (October 2019).
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Collingwood, Loren. “Sanctuary Cities: The Politics of Refuge.” Invited Talk University of Leeds,
U.K. (October 2019).

Valenzuela, Ali, Kassra Oskooii, and Loren Collingwood. “Threat or Reassurance? Framing
Midterms Results among Latinos and Whites.” American Political Science Association, Washing-
ton, DC. (August 2019).

Paarlberg, Michael A. and Loren Collingwood. “Much Ado about Nothing: Local Immigration
Policy and the MS-13 ‘Threat’ .” American Political Science Association, Washington, DC. (Au-
gust 2019).

Collingwood, Loren. “A Mess in Texas: The Deleterious Effects of SB4 on Public Trust in Law
Enforcement.” International Center for Local Democracy (ICLD) Conference on Local Democracy.
Umae, Sweden (June 2019).

Collingwood, Loren. “The #FamiliesBelongTogether Outcry: How Protests Shifted Attitudes on
Immigrant Family Separation and Child Detention.” Invited Talk University of California, Irvine
(May 2019).

Collingwood, Loren. “Text Analysis with R.” Invited talk and presentation. Claremont Graduate
University (May 2019)

Collingwood, Loren. “The #FamiliesBelongTogether Outcry: How Protests Shifted Attitudes on
Immigrant Family Separation and Child Detention.” PRIEC. UC Davis (May 2019).

Collingwood, Loren. “Data Analysis with R.” Invited presentation and training Cal Poly Pomona
(May 2019)

Collingwood, Loren. “The #FamiliesBelongTogether Outcry: How Protests Shifted Attitudes on
Immigrant Family Separation and Child Detention.” Invited Talk Northern Arizona University
(May 2019)

Collingwood, Loren (with Jason Morin). “Contractor Politics: How Political Events Influence
Private Prison Company Stock Shares in the Pre and Post Trump Era.” Invited Talk Universidad
Nacional Autonoma de Mexico, Distrito Federal, Mexico (February 2019).

Roman, Marcel, Allan Colbern, and Loren Collingwood. “A Mess in Texas: The Deleterious
Effects of SB4 on Public Trust in Law Enforcement.” PRIEC Consortium. University of Houston
(December 2018)

Collingwood, Loren. “The #FamiliesBelongTogether Outcry: How Protests Shifted Attitudes on
Immigrant Family Separation and Child Detention.” Invited Talk University of Illinois Chicago
(November 2018)

Collingwood, Loren. “Ongoing Research in Sanctuary Cities and Immigration Politics.” Invited
Talk University of Pennsylvania Perry World House (November 2018)

Collingwood, Loren. “Unfair Detention: How Protests Activated Racial Group Empathy to Shift
Attitudes on Child Detention.” Invited Talk Rutgers University (October 2018)

Collingwood, Loren. “Unfair Detention: How Protests Activated Racial Group Empathy to Shift
Attitudes on Child Detention.” UCR Alumni Research Presentation Washington and Philadelphia
(October 2018)

Collingwood, Loren, Jason Morin. “Expanding Carceral Markets: Detention Facilities, ICE Con-
tracts, and the Financial Interests of Punitive Immigration Policy.” Invited Talk UCLA (October
2018).
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Collingwood, Loren, Nazita Lajevardi, and Kassra Oskooii. “Opinion Shift and Stability: Endur-
ing Opposition to Trump’s “Muslim Ban”. APSA (September 2018).

Collingwood, Loren, Jason Morin, and Stephen Omar El-Khatib. “Expanding Carceral Markets:
Detention Facilities, ICE Contracts, and the Financial Interests of Punitive Immigration Policy.”
American Political Science Association Conference (August 2018).

Collingwood, Loren, Sergio Garcia-Rios, and Hannah Walker. “The Impact of Exposure to Police
Brutality on Political Attitudes Among Black and White Americans.” Cooperative Comparative
Post-Election Survey (CMPS) Conference. (August, 2018).

Collingwood, Loren, Nazita Lajevardi, and Kassra Oskooii. “Opinion Shift and Stability: Endur-
ing Opposition to Trump’s “Muslim Ban”. Politics of Race Immigration and Ethnicity Consortium
(August 2018).

Collingwood, Loren, Jason Morin, and Stephen Omar El-Khatib. “Expanding Carceral Markets:
Detention Facilities, ICE Contracts, and the Financial Interests of Punitive Immigration Policy.”
Politics of Race Immigration and Ethnicity Consortium, Michigan State University (April 2018)

Collingwood, Loren, Benjamin Gonzalez O’Brien, and Joe Tafoya. “Partisan Learning or Racial
Learning: Opinion Change on Sanctuary City Policy Preferences in California and Texas.” Mid-
west Political Science Association Conference (April 2018).

El-Khatib, Stephen Omar and Loren Collingwood. “State Policy Responses to Sanctuary Cities:
Explaining the Rise of Sanctuary City Legislative Proposals.” Midwest Political Science Associa-
tion Conference (April 2018).

Hannah Walker, Loren Collingwood, and Tehama Lopez Bunyasi. “Under the Gun: Black Re-
sponsiveness and White Ambivalence to Racialized Black Death.” Midwest Political Science As-
sociation Conference (April 2018).

Hannah Walker, Loren Collingwood, and Tehama Lopez Bunyasi. “Under the Gun: Black Re-
sponsiveness and White Ambivalence to Racialized Black Death.” Western Political Science As-
sociation Conference (April 2018).

DeMora, Stephanie, Adriana Ninci, and Loren Collingwood. “Shoot First in ALEC’s Castle: The
Diffusion of Stand Your Ground Laws.” Politics of Race Immigration and Ethnicity Consortium,
ASU (February 2018).

El-Khatib, Stephen Omar and Loren Collingwood. “State Policy Responses to Sanctuary Cities:
Explaining the Rise of Sanctuary City Legislative Proposals.” Politics of Race Immigration and
Ethnicity Consortium, UCR (September 2017).

Collingwood, Loren, Nazita Lajevardi, and Kassra Oskooii. “A Change of Heart? How Protests
Shifted Individual-Level Public Opinion on Trump’s Muslim Ban.” APSA (September 2017).

Collingwood, Loren, McGuire, Will, Gonzalez O’Brien Ben, Hampson, Sarah, and Baird, Katie.
“Do Dropboxes Improve Voter Turnout? Evidence from King County, Washington.” APSA
(September 2017).

Collingwood, Loren, Reny, Tyler, Valenzuela, Ali. “Flipping for Trump: In 2016, Immigration
and Not Economic Anxiety Explains White Working Class Vote Switching.” UCLA (May 2017).

Collingwood, Loren, Nazita Lajevardi, and Kassra Oskooii. “A Change of Heart? How Protests
Shifted Individual-Level Public Opinion on Trump’s Muslim Ban.” UCLA (May 2017).
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Collingwood, Loren, Nazita Lajevardi, and Kassra Oskooii. “A Change of Heart? How Protests
Shifted Individual-Level Public Opinion on Trump’s Muslim Ban.” Politics of Race Immigration
and Ethnicity Consortium, UCSB (May 2017).

Reny, Tyler, Ali Valenzuela, and Loren Collingwood. “Public Reactions to Anti-Latino Appeals in
the Age of Obama: Race, Illegality and Changing Norms.” Vancouver, Western Political Science
Association Conference (April. 2017).

Collingwood, Loren, McGuire, Will, Gonzalez-O’Brien Ben, Hampson, Sarah, and Baird, Katie.
“Do Dropboxes Improve Voter Turnout? Evidence from King County, Washington.” WPSA
(April 2017).

Gonzalez-O’Brien, Benjamin, Loren Collingwood, and Stephen El-Khatib. “Gimme Shelter: The
Myth and Reality of the American Sanctuary City”. Vancouver, Western Political Science Asso-
ciation Conference WPSA (April 2017).

Rush, Tye, Pedraza, Francisco, Collingwood, Loren. “Relieving the Conscience: White Guilt and
Candidate Evaluation.” Politics of Race Immigration and Ethnicity Consortium, UCI (March
2017).

Reny, Tyler, Ali Valenzuela, and Loren Collingwood. “Public Reactions to Anti-Latino Appeals
in the Age of Obama: Race, Illegality and Changing Norms.” Philadelphia, American Political
Science Association Conference (Sept. 2016)

Barreto, Matt, Loren Collingwood, Sergio Garcia-Rios, and Kassra Oskooii. “Estimating Candi-
date Support: Comparing EI & EI-RxC.” Chicago, Midwest Political Science Association Confer-
ence (April 2016)

Bishin, Benjamin, Loren Collingwood, and Erinn Lauterbach. “Cross-Racial Mobilization in a
Rapidly Diversifying Polity: Latino Candidates and Anglo Voters” Chicago, Midwest Political
Science Association Conference (April 2016)

Gonzalez-O’Brien, Benjamin, Loren Collingwood, and Stephen El-Khatib. “Gimme Shelter: The
Myth and Reality of the American Sanctuary City”. San Diego, Western Political Science Asso-
ciation Conference (April 2016)

Collingwood, Loren and Antoine Yoshinaka. The new carpetbaggers? Analyzing the effects of
migration on Southern politics. The Citadel Conference on Southern Poliics, Charleston, SC (Mar
2016)

Alamillo, Rudy and Loren Collingwood. Chameleon Politics: Social Identity and Racial Cross-
Over Appeals. American Political Science Association Conference, San Francisco (Sept 2015)

Reny, Tyler, Ali Valenzuela, and Loren Collingwood. “Public Reactions to Anti-Latino Appeals
in the Age of Obama: Race, Illegality and Changing Norms.” San Francisco, American Political
Science Association Conference (Sept 2015)

Alamillo, Rudy and Loren Collingwood. Chameleon Politics: Social Identity and Racial Cross-
Over Appeals. Western Political Science Association Conference, Las Vegas (April 2015)

Barreto, Matt and Loren Collingwood. Confirming Electoral Change: The 2012 U.S. Presidential
Election OSU Conference (October, 2013).“Earning and Learning the Latino Vote in 2008 and
2012: How the Obama Campaign Tried, Refined, Learned, and Made Big Steps in Cross-Racial
Mobilization to Latinos.
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Collingwood, Loren and Ashley Jochim. 2012 Midwest Political Science Association Annual Con-
ference (April) Chicago, IL. “Electoral Competition and Latino Representation: The Partisan
Politics of Immigration Policy in the 104th Congress.”

Collingwood, Loren. 2012 Western Political Science Association Annual Conference (March) Port-
land, OR. “The Development and Use of Cross-Racial Mobilization as Campaign Strategy in U.S.
Elections: The Case of Texas 1948-2010.”

Collingwood, Loren. 2012 Institute for Pragmatic Practice Annual Conference (March) Seattle,
WA. “Changing Demographics, Rural Electorates, and the Future of American Politics.”

Collingwood, Loren. 2012 Politics of Race, Immigration, and Ethnicity Consortium (January)
Riverside, CA. “The Development of Cross-Racial Mobilization: The Case of Texas 1948-2010.”

Collingwood, Loren. 2011 American Political Science Association Annual Conference (September)
Seattle, WA. “The Pursuit of Victory and Incorporation: Elite Strategy, Group Pressure, and
Cross Racial Mobilization.”

Forman, Adam and Loren Collingwood. 2011 American Political Science Association Annual Con-
ference (September) Seattle, WA. “Measuring Power via Presidential Phone Records.” (Poster)

Collingwood, Loren with (Tim Jurka, Wouter Van Atteveldt, Amber Boydstun, and Emiliano
Grossman). UseR! 2011 Conference. (August) Coventry, United Kingdom. “RTextTools: A
Supervised Learning Package for Text Classification in R.”

Jurka, Tim, Loren Collingwood, Wouter Van Atteveldt, Amber Boydstun, and Emiliano Gross-
man. 2011 Comparative Agendas Project Conference. (June) Catania, Italy. “RTextTools: A
Supervised Learning Package for Text Classification in R.”

Collingwood, Loren and John Wilkerson. 2011 Journal of Information Technology & Politics
Conference. (May) Seattle, WA. “Tradeoffs in Accuracy and Efficiency in Supervised Learning
Methods.”

Collingwood, Loren. 2011 Politics of Race, Immigration, and Ethnicity Consortium (May) Davis,
CA. “The Pursuit of Victory and Incorporation: Elite Strategy, Group Pressure, and Cross Racial
Mobilization”

Collingwood, Loren. 2011 Western Political Science Conference (April) San Antonio, TX. “Race-
Matching as Targeted Mobilization.”

Collingwood, Loren. 2011 Western Political Science Conference (April) San Antonio, TX. “The
Pursuit of Victory and Incorporation: Elite Strategy, Group Pressure, and Cross Racial Mobiliza-
tion”

Collingwood, Loren (with John Wilkerson). Invited Talk: Texas A&M University. (April, 2011)
“Tradeoffs in Accuracy and Efficiency in Supervised Learning Methods.”

Collingwood, Loren (with John Wilkerson). Invited Talk: Rice University. (April, 2011) “Trade-
offs in Accuracy and Efficiency in Supervised Learning Methods.”

Collingwood, Loren. 2011 Midwest Political Science Association Annual Conference (April)
Chicago, IL. “Race-Matching as Targeted Mobilization.”

Collingwood, Loren and John Wilkerson. 2011 Text as Data Conference. (March) Evanston, IL.
“Tradeoffs in Accuracy and Efficiency in Supervised Learning Methods.”
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Collingwood, Loren and John Wilkerson. 2011 Southern Political Science Conference. (January)
New Orleans, LA. “Tradeoffs in Accuracy and Efficiency in Supervised Learning Methods.”

Collingwood, Loren (with Ben Gonzalez). 2010 American Political Science Association Annual
Conference. (September) Washington, DC. “The Political Process in Florida: Modeling African
American Registration Rates Post Smith v. Allwright, 1944-1964.”

Wilkerson, John, Steve Purpura, and Loren Collingwood. 2010 NSF Funded Tools for Text
Workshop. (June) Seattle, WA. “Rtexttools: A Supervised Machine Learning Package in an
R-Wrapper.”

Collingwood, Loren and Marcela Garcia-Castanon. 2010 Western Political Science Association
Annual Conference. (April) San Francisco, CA. “Negativity as a Tool: candidate poll standing
and attack politics.”

Collingwood, Loren. 2010 Politics of Race, Immigration, and Ethnicity Consortium. (January)
Riverside, CA. “White Outreach: A spatial approach to modeling black incorporation in Florida
post Smith v. Allwright, 1944-1965.”

Collingwood, Loren. 2009 Western Political Science Association Annual Conference. (March)
Vancouver, BC. “Levels of Education, Political Knowledge and Support for Direct Democracy.”

Collingwood, Loren. 2009 Western Political Science Association Annual Conference. (March) Van-
couver, BC. “The Negativity Effect: Psychological underpinnings of advertising recall in modern
political campaigns.”

Collingwood, Loren and Marcela Garcia-Castanon. 2009 Western Political Science Association
Annual Conference. (March) Vancouver, BC. “Negativity as a Tool: predicting negative responses
and their effectiveness in the 2008 campaign season.”

Collingwood, Loren and Marcela Garcia-Castanon. 2009 Western Political Science Association
Annual Conference. (March) Vancouver, BC. “Switching codes: analyzing Obama’s strategy for
addressing Latinos in the 2008 presidential campaign.”

Collingwood, Loren, (with Matt Barreto and Sylvia Manzano) 2009 Shambaugh Conference.
(March) University of Iowa, IA. “More than one way to shuck a tamale: Latino influence in
the 2008 general election.”

Collingwood, Loren and Marcela Garcia-Castanon. 2009 Midwest Political Science Association
Annual Conference. (April) Chicago, IL. “Switching codes: analyzing Obama’s strategy for ad-
dressing Latinos in the 2008 presidential campaign.”

Collingwood, Loren and Marcela Garcia-Castanon. 2009 Pacific Northwest Political Science Con-
ference. (October) Victoria, BC. “Negativity as a Tool: predicting negative responses and their
effectiveness in the 2008 campaign season.”

Collingwood, Loren and Francisco Pedraza (with Matt Barreto and Chris Parker). 2009 Center
for Statistics and the Social Sciences 10th Anniversary Conference. (May) Seattle, WA. “Race of
interviewer effects: perceived versus actual.”

Collingwood, Loren (with Matt Barreto, Chris Parker, and Francisco Pedraza). 2009 Pacific
Northwest Political Science Conference. (October) Victoria, BC. “Race of interviewer effects:
perceived versus actual.”

Barreto, Matt, Loren Collingwood and Todd Donovan. 2008 Midwest Political Science Associa-
tion Annual Conference. (April) Chicago, IL. “Early Presidential Primaries, Viability, and Vote
Switching in 2008.”
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Collingwood, Loren. 2008 Midwest Political Science Association Annual Conference. (April)
Chicago, IL. “Levels of Education and Support for Direct Democracy: A Survey Experiment.”

Collingwood, Loren. 2008 American Political Science Association Annual Conference. (Septem-
ber) Boston, MA. “Levels of Education and Support for Direct Democracy: A Survey Experi-
ment.” (Poster)

Collingwood, Loren. 2008 American Political Science Association Annual Conference. (Septem-
ber) Boston, MA. “Response Effects in Multi-Candidate Primary Vote Questions.” (Poster)
Computer Skills

R, Stata, Python, WinBugs/JAGS, ITEX, SPSS, MySQL, Access, ArcGIS, Some C++ when inter-
acting with R.

Reports

Collingwood, Loren. (2008). The Washington Poll: pre-election analysis. www.washingtonpoll.org.

Collingwood, Loren. (2008). Democratic underperformance in the 2004 gubernatorial election:
explaining 2004 voting patterns with an eye towards 2008. www.washingtonpoll.org.

Barreto, Matt, Loren Collingwood, Francisco Pedraza, and Barry Pump. (2009). Online voter
registration in Washington State and Arizona. Commissioned by Pew Research Center.

Collingwood, Loren, Todd Donovan, and Matt Barreto. (2009). An assessment of ranked choice
voting in Pierce County, WA.

Collingwood, Loren. (2009). An assessment of the fiscal impact of ranked choice voting in Pierce
County, WA. Commissioned by the League of Women Voters.

Barreto, Matt, and Loren Collingwood. (2009). Latino candidates and racial block voting in
primary and judicial elections: An analysis of voting in Los Angeles County board districts. Com-
missioned by the Los Angeles County Chicano Employees Association.

Barreto, Matt, and Loren Collingwood. (2011). A Review of Racially Polarized Voting For and
Against Latino Candidates in Los Angeles County 1994-2010. Commissioned by Los Angeles
County Supervisor Gloria Molina. August 4.

Collingwood, Loren. (2012). Recent Political History of Washington State: A Political Map.
Commissioned by the Korean Consulate.

Collingwood, Loren. (2012). Analysis of Polling on Marijuana Initiatives. Commissioned by
Greenberg Quinlan Rosner.

Collingwood, Loren, Sean Long, and Francisco Pedraza. (2019). Fwvaluating AltaMed Voter Mo-
bilization in Southern California, November 2018. Commissioned by AltaMed.



http://www.washingtonpoll.org/reports.html
http://www.washingtonpoll.org/reports.html
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Relevant Work Experience

Collingwood Research, LLC
Statistical Consulting and Analysis January 2008 - Present

Conducted over 200 projects involving political research, polling, statistical modeling, redistrict-
ing analysis and mapping, data analysis, micro-targeting, and R software development for politi-
cal and non-profit clients. Clients include: Greenberg Quinlan Rosner, Latino Decisions, Pacific
Market Research, Beck Research, Squier Knapp Dunn Communications, Anzalone-Lizst Research,
League of Women Voters, Shelia Smoot for Congress, pollster.com, Comparative Agendas Project,
Amplified Strategies, Gerstein Bocian & Agne, Strategies 360, the Korean Consulate, the Califor-
nia Redistricting Commission, Monterey County Redistricting Commission, ClearPath Strategies,
Los Angeles County Council, Demchak & Baller Legal, Arnold & Porter LLP, JPM Strategic So-
lutions, National Democratic Institute (NDI) — on site in Iraq, Latham & Watkins, New York
ACLU, United States Department of Justice (Demography), Inland Empire Funder’s Alliance (De-
mography), Perkins & Coie, Elias Law Group; Campaign Legal Center; Santa Clara County (RPV
Analysis); Native American Rights Fund (NARF); West Contra Costa Unified School District (De-
mography); Lawyers’ Committee for Civil Rights Under Law; LatinoJustice PRLDEF, Voces de
Frontera; Roswell, NM Independent School District

Expert Witness Work

Expert Witness: LOWER BRULE SIOUX TRIBE v. LYMAN COUNTY, 2022

Expert Witness: Walen and Henderson v. Burgum and Jaeger No 1:22-cv-00031-PDW-CRH,
2022

Expert Witness: Faith Rivera, et al. v. Scott Schwab and Michael Abbott No. 2022-CV-000089,
2022

Expert Witness: LULAC Texas et al. v. John Scott et al (1:21-cv-0786-XR), 2022

Expert Witness: Pendergrass v. Raffensperger (N.D. Ga. 2021),

Expert Witness: Johnson, et al., v. WEC, et al., No. 2021AP1450-OA, 2021

Expert Witness: Fast St. Louis Branch NAACP wvs. Illinois State Board of FElections, 2021
Expert Witness: LULAC of Iowa vs. Pate, 2021-2022

Expert Witness: United States Department of Justice vs. Clity of Hesperia, 2021-2022
Expert Witness: NAACP vs. Fast Ramapo Central School District, New York, 2018-2019
Riverside County, Corona and Eastvale, 2015

Los Angeles County Redistricting Commission, 2011

Racially Polarized Voting analysis of Latino and Asian candidates in San Mateo County and
alternative map creation, 2010-2011

State of California, Citizens Redistricting Commission, including Blythe, CA, in Riverside County,
2011

Monterey County, CA Redistricting, alternative map creation, 2011


pollster.com
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Greenberg Quinlan Rosner
Assistant Analyst, Anna Greenberg June 2005 - May 2007

Assisted in the development of questionnaires, focus group guidelines, memos, and survey reports
for political, non-profit, and corporate clients. Moderated in-depth interviews and focus groups.

Greenberg Quinlan Rosner
Field Associate December 2003 - June 2005
Managed qualitative and quantitative data collection process in the U.S. and internationally. Pro-

vided methodological advice, including sample stratification, sampling Latino populations, and
modal sampling strategies.

Congressman Adam Schiff
Database Manager March 2003 - June 2003

Managed constituent mail and survey databases; updated and maintained Member’s Congressional
voting record.

Strategic Consulting Group
Field Organizer, Carol Roberts for Congress July 2002 - November 2002

Recruited and coordinated over 100 volunteers for mailings, canvassing, phone banking, and GOTV
operations. Developed internship program and managed 15 interns from local colleges and high
schools.

Institute for Policy Studies
Intern, John Cavanagh May 2001 - August 2001

Provided research assistance for projects advocating reform of the WTO, World Bank, and IMF.
Worked on reports and op-ed pieces on global economic issues advocating fair trade.

Last updated: November 30, 2022


http://www.gqrr.com/
http://www.gqrr.com/
http://www.stratcongroup.com/
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Rebuttal Expert Report of Dr. Loren Collingwood

Loren Collingwood

2023-02-16

Executive Summary

[ previously provided a report in this matter, dated November 30, 2022. I refer to that
report as the “Collingwood November 2022” report. Since then, the defense expert, Dr. M.V.
(Trey) Hood III, provided his response report. This report is my rebuttal.

Key Findings:

e Dr. Hood incorrectly characterizes LD-9 as a Native American opportunity district
because he fails to account for turnout differentials that make white voters a
substantial majority of the usual electorate in the district.

e Dr. Hood’s Gingles III analysis is methodologically flawed because (1) he equally
weighs all elections even though some are significantly more probative than others,
(2) he includes election results from packed subdistrict 9A in his combined analysis
but excludes election results from cracked District 15 (3) he does not address
subdistrict 9B alone, and (4) he fails to account for special circumstances that make
the 2018 elections of little or no probative value.

e Dr. Hood’s conclusion that LD-15 satisfies Gingles II and III but not Gingles I because
the existing LD-15 is not majority NVAP is methodologically flawed. Gingles I looks
to the possibility of an alternative majority minority district, not whether the
challenged district itself is majority minority.

e Dr. Hood’s analysis of Plaintiffs’ Demonstrative Plans is flawed. The demonstrative
districts satisfy population deviation goals, and are more compact than other
adopted districts and districts that the Supreme Court has concluded to be
reasonably compact for VRA purposes. Dr. Hood misreports the number of county
splits in the enacted plan, and Demonstrative Plan 1 LD-9 splits the same number of
counties as enacted LD-15 and the state house version of enacted LD-9. The
demonstrative plan performs comparably or better on other districting criteria as
well.

Background and Qualifications

[ am an associate professor of political science at the University of New Mexico. Previously,
[ was an associate professor of political science and co-director of civic engagement at the
Center for Social Innovation at the University of California, Riverside. I have published two
books with Oxford University Press, 40 peer-reviewed journal articles, and nearly a dozen

1
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book chapters focusing on sanctuary cities, race/ethnic politics, election administration,
and racially polarized voting. I received a Ph.D. in political science with a concentration in
political methodology and applied statistics from the University of Washington in 2012 and
a B.A. in psychology from the California State University, Chico, in 2002. I have attached my
curriculum vitae, which includes an up-to-date list of publications.

In between my B.A. and Ph.D., I spent 3-4 years working in private consulting for the survey
research firm Greenberg Quinlan Rosner Research in Washington, D.C. I also founded the
research firm Collingwood Research, which focuses primarily on the statistical and
demographic analysis of political data for a wide array of clients, and lead redistricting and
map-drawing and demographic analysis for the Inland Empire Funding Alliance in
Southern California. I am the redistricting consultant for the West Contra Costa Unified
School District, CA, independent redistricting commission in which [ am charged with
drawing court-ordered single member districts.

[ served as a testifying expert for the plaintiff in the Voting Rights Act Section 2 case NAACP
v. East Ramapo Central School District, No. 17 Civ. 8943 (S.D.N.Y.), on which [ worked from
2018 to 2020. In that case, I used the statistical software eiCompare and WRU to
implement Bayesian Improved Surname Geocoding (BISG) to identify the racial/ethnic
demographics of voters and estimate candidate preference by race using ecological data. I
am the quantitative expert in LULAC vs. Pate (lowa), 2021, and have filed an expert report
in that case. I am the BISG expert in LULAC Texas et al. v. John Scott et al. (1:21-cv-0786-XR),
2022.1filed two reports and have been deposed in that case. | am the RPV expert for Fair
Maps plaintiff in LULAC v. Abbott. I have filed three reports and have been deposed in that
case. [ was the RPV expert for the plaintiff in East St. Louis Branch NAACP, et al. vs. Illinois
State Board of Elections, et al., having filed two reports in that case. | am the Senate Factors
expert for plaintiff in Pendergrass v. Raffensperger (N.D. Ga. 2021), having filed a report in
that case. [ was the RPV expert for intervenors in Johnson, et al, v. WEC, et al,

No. 2021AP1450-0A, having filed three reports in that case. [ was the RPV expert for
plaintiff in Faith Rivera, et al. v. Scott Schwab and Michael Abbott. 1 filed a report, was
deposed, and testified at trial in that case. | served as the RPV expert for the intervenor in
Walen and Henderson v. Burgum and Jaeger No 1:22-cv-00031-PDW-CRH, where I filed a
report and testified at a preliminary injunction hearing. I was the RPV expert in Lower
Brule Sioux Tribe v. Lyman County where I filed a report and testified at trial. [ am the RPV
expert for plaintiff in Soto Palmer et al. vs. Hobbs et al. and have filed a report and been
deposed. I am the RPV expert in Dixon v. Lewisville Independent School District No. 4:22-cv-
00304, and have filed a report.

LD-9 is not a functioning Native American opportunity district

Dr. Hood argues that white-preferred candidates do not prevail more often than do Native-
preferred candidates in the full District 9 and thus Gingles Il is not triggered. I disagree for
a variety of reasons.

To begin, Dr. Hood asserts that because LD-9 is over 50% Native American Voting Age
Population (NVAP) it is definitionally a minority opportunity district - meaning that Native

2
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voters have the ability to elect candidates of choice. But whether a district functions as a
minority opportunity district depends upon more than demographics. One must account
for variation in turnout by race, the degree of racially polarized voting, and importantly
place greater weight on probative contests.

Typically, minority populations turn out to vote at lower rates than do white voters - due
to their historical exclusion in the political process. In the South and around the country,
white legislatures implemented laws to bar and/or limit minorities from voting. The
literature is stacked on this but see Zelden (2004). The same was true for Native American
voters across the country. This is an historical fact and undisputed in the literature.

Unfortunately, these imbalances in turnout by race continue through today. For instance, in
the 2020 general election, according to the Current Population Survey (CPS), non-Hispanic
whites turned out at 70.9%, Blacks at 62.6%, Asians at 59.7%, and Hispanics at 53.7% (see
data provided for reference). The CPS does not provide readily available estimates for
Native turnout; therefore, I conducted my own analysis of Native vs. white turnout in LD-9
over the past five election cycles, which demonstrates the flaw in Dr. Hood’s opinion that
LD-9 is a Native American opportunity district because it is bare majority Native American
VAP.1

Using the same ecological inference methods as I used to estimate vote choice by race, |
estimated voter turnout by race. The method is very similar to the RPV method, except I
swap in voter turnout (total vote / total VAP) for candidate vote.

[ then calculate the average turnout across each year’s respective contests by racial group. I
also gathered turnout data from the Secretary of State’s website - which is readily
available. Next, [ plotted the data in a line graph, which conveys average turnout by race by
year. These data rely on my EI estimates, but the RxC estimates are almost identical. The
white turnout estimates are in purple, the Native American turnout estimates in navy blue,
and statewide turnout numbers in peach.

1 In his report, Dr. Hood states that LD-9 is 51.7% Native VAP, using the single-race metric
(i.e., only those who identify as exclusively Native American). The figure is slightly different
using the Census figure that the Supreme Court in Georgia v. Ashcroft indicated should be
normally used in vote dilution cases (i.e., those who identify as exclusively and part Native
American); the figure is 54.5% under that measure. Because there is no dispute a majority-
NVAP district can be drawn, the distinction is not particularly important in this case.
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Figure 1. Voter Turnout by Race, 2014-2022 contests subset to LD-9. Statewide estimate is
statewide turnout reported from ND Secretary of State.
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Two points immediately emerge. First, white voters always cast ballots at significantly
higher rates than do Native voters - usually in the neighborhood of 20-30 percentage
points. Second, the 2018 election is an extreme anomaly. In that year, I place the Native
turnout rate at 57.6% - which is higher than the statewide estimate of 57%. [ have studied
and conducted many turnout analyses using this method in areas with large shares of
Native American eligible voters. In all the many elections in different jurisdiction that I
have studied, | have never seen a Native American turnout number that begins to approach
60% in a federal, state, or local contest. Rather, the figures often hover around 30% - which
is in line with my estimates in every other election year in LD-9.

This is anomalous for another reason—2018 was a midterm election. It is exceedingly
unusual for any group to turn out at a higher rate in a midterm election than in a
presidential election—let alone to have turnout that is over 50% higher in the midterm
than in the presidential election. The graph below illustrates the anomaly; white turnout in
LD-9 and statewide turnout was slightly higher in the 2016 and 2020 presidential elections
than in the 2014, 2018, and 2022 midterm elections. That pattern was true for Native
American voters in LD-9 for the 2014 and 2022 midterm elections versus the 2016 and
2020 presidential elections, but then was strikingly inverted for the 2018 midterm election.
[ address this data further below in the special circumstances discussion.
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With these turnout estimates, I next estimate the Native American and white composition
of the electorate for each election year.2 To do so I multiply each group’s share of the voting
age population by each group’s estimated turnout rate. For the 2014 election, 67% of LD-
9’s electorate was white and 33% was Native American. For the 2016 election, 63% of LD-
9’s electorate was white and 37% was Native American. For the 2018 election, 50% of LD-
9’s electorate was white and 50% was Native American. For the 2020 election, 63% of LD-
9’s electorate was white and 37% was Native American. And for the 2022 election, 60% of
LD-9’s electorate was white and 40% was Native American.

This illustrates the flaw in Dr. Hood’s statement that LD-9 is necessarily a minority
opportunity district merely because it has a bare majority NVAP. The usual electorate in
the district has a substantial white majority, and even with unprecedented Native
American turnout in 2018, that group still did not constitute a majority of the electorate.

In this regard, it is informative to evaluate LD-9 in the context of the other majority Native
American state legislative districts across the country. There are 31 such districts, located
in North Dakota, South Dakota, Montana, Wyoming, New Mexico, Arizona, and Alaska.
Counting any person who identifies as Native American, see footnote 1, these districts
range from 53.4% NVAP on the low end to 85.8% NVAP on the high end. The mean NVAP
for a Native American majority legislative district in the country is 68.1% and the median
Native American majority legislative district in the country has an NVAP of 66.7%.

Prior to the 2021 redistricting—when ND-9 was exclusively contained within Rolette
County—its NVAP was 74.4%, slightly above the national mean and median. The 2021
redistricting drastically reduced that figure by twenty percentage points. Now, the enacted
version of SD-9 has the second lowest NVAP of any majority Native American legislative
district in the country. Meanwhile, subdistrict 9A has the fifth highest NVAP percentage in
the nation (79.8%). By contrast, Plaintiffs’ Demonstrative District 1 has an NVAP of 66.1%--
nearly identical to the median district among the nation’s 31 majority Native American
legislative districts.

This national context—together with the turnout and actual electoral composition data of
the district shown above—illustrates why LD-9 is not an effective Native American
opportunity district and why Dr. Hood’s conception is incorrect.

Dr. Hood’s Gingles Il Analysis Is Methodologically Flawed

Dr. Hood summed all the election data I included in my report (including by adding
together the results for Districts 9, 9A, and 9B), equally weighed each election, and
concluded that white voters do not usually defeat the candidates of choice of Native

2] use the more conservative NVAP estimate of 51.7% proffered in Dr. Hood’s report and
relied on by the state legislature.
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American voters in LD-9. There are a number of serious methodological flaws in Dr. Hood’s
analysis and approach, which I address in turn below.

A. Equally Weighing the Elections Is Methodologically Incorrect.

First, it is methodologically flawed to equally weigh elections when conducting a Gingles III
analysis. It is well established in court opinion and in the academic literature—including in
literature written by Dr. Hood that he references in his report3—that certain elections are
more probative than others in ascertaining whether white voters usually defeat the
minority voters’ preferred candidates. Endogenous elections (here, elections for the state
legislature) are the most probative, and exogenous elections (e.g., for President, Governor,
U.S. Senator, etc.) are less probative. National and statewide candidates often are better
funded and have elections decided on a different set of issues and circumstances than
elections for lower office. In addition, recent elections are more probative than past
elections. Finally, elections featuring a candidate of the race or ethnicity of the group
bringing the Section 2 challenge are more probative than those featuring two white
candidates.

As I discussed in my initial report, in each category of election that is considered most
probative, there is a clear and compelling pattern of white voters usually defeating Native
American voters’ candidates of choice in District 9.

Endogenous Elections: The November 2022 elections were the first conducted under the
new plan. Incumbent Native American Senator Richard Marcellais lost to his white
opponent in District 9. This is the single most probative contests because it has all three
probative characteristics—it is (1) endogenous, (2) the most recent, and (3) features a
Native American candidate as the candidate of choice of Native American voters.

It bears noting that the defeat of Senator Marcellais marks the first time since the 1988
election—35 years ago—that a member of a North Dakota Tribe has not been elected to the
state senate from District 9. From the election in District 9 of Daniel F. Jérome in 1990 to
Les. ]. LaFountain in 1994, Dennis Bercier in 1998, and Richard Marcellais in 2006, a
member of a North Dakota Tribe has served in the state senate—until 2022 under the new
district lines.* Statewide, the total NVAP share of the population grew from 5.1% to 5.9%
from the 2010 to the 2020 Census. Proportionally, that would equate to 3 state senate seats
and 6 state house seats. Following the 2022 elections, Native American candidates of choice
are elected to O state senate seats and 2 state house seats.

3 M.V. Hood III, Peter A. Morrison, & Thomas M. Bryan, From Legal Theory to Practical
Application: A How-To for Performing Vote Dilution Analysis, Social Science Quarterly, Vol.
99, No. 2 (2018).

4 N.D. Legislature, http://www.ndlegis.gov/files /resource/library/dakota-lawmakers.pdf;
https://ndlegis.gov/biography/dennis-bercier; https://www.ndlegis.gov/biography/les-j-
lafountain; https://www.metismuseum.ca/resource.php/14232.
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Similarly probative is the defeat of incumbent state representative Marvin Nelson—the
Native American candidate of choice (who was also the candidate of choice when he ran for
Governor in 2016) in subdistrict 9B. This race is both endogenous and the most recent.

Most Recent Elections: The Native American candidates of choice lost all 8 elections in 2022
in District 9. That is a 100% block rate. If we add the 2020 elections, then the Native
American candidates of choice lost 10 of 14 elections. That is a 71% block rate.

Elections Featuring Native American Candidates: In the five elections featuring Native
American candidates, the Native American candidates lost three, for a block rate of 60%.

Across the three most probative categories of elections, white voters’ preferred candidates
defeat Native American voters’ preferred candidates at rates of 60%, 71%, and 100%. This
is a clear Gingles III pattern.

Dr. Hood’s approach of simply summing together all the election contests and equally
weighing them—particularly where, as here, the most probative elections (of which there
is a robust set of data spanning several election cycles) point clearly in the opposite
direction of his conclusion—is methodologically incorrect.

B. Including Subdistrict 9A in the Gingles III Analysis is Methodologically
Incorrect.

In Table 1 of his report, Dr. Hood added together all elections in Districts 9, 94, and 9B to
report that the Native American-preferred candidate was defeated in 38.2% of elections in
the challenged districts, and thus Gingles III was not satisfied in his view.

But this is not the correct analysis. District 9A has a NVAP of 79.8%, see note 1, which is the
fifth largest NVAP among all 31 Native American majority state legislative districts in the
country. Of course white voters’ preferred candidates do not usually—or ever—defeat
Native American voters’ preferred candidates in District 9A. It does not make sense to
analyze Gingles III in the context of packed districts, but instead it is focused on districts
where there is insufficient minority voting population to overcome white bloc voting. A
map illustrating the cracking and packing of Native American voters across LD-94A, LD-9B,
and LD-15 is attached as Appendix A.

When District 9 and 9B are summed without District 9A, then Native American preferred
candidates win only 30 of 72 elections. This is a block rate by white preferred candidates of
58%.

The most sensible approach, however, is to sum District 9 and District 15 together, because
the focus of the claim is on how the configuration of district lines in the region reduced
from three to one the number of Native American preferred legislators elected. When that
is done—even if all elections are weighed equally (which is not the correct approach),
Native American preferred candidates lose 42 of 66 elections, for a block rate by white
preferred candidates of 64%.



Case 3:22-cv-00022-PDW-ARS Document 65-3 Filed 03/01/23 Page 9 of 32

C. Dr. Hood Does Not Address District 9B.

Dr. Hood does not address District 9B at all in his analysis, other than to include it in his
combined analysis of District 9, 9A, and 9B. But 9B is alleged to be a cracked district, and
Gingles IIl is clearly established—Native American preferred candidates lost 81% of tested
elections.

D. Dr. Hood Does Not Account for the Special Circumstances of the 2018
Election Cycle.

Dr. Hood’s analysis is also methodologically flawed because he does not account for the
special circumstances of the 2018 election cycle. As [ discussed in my initial report and as
the turnout data shows above, the 2018 election in North Dakota—including specifically in
LD-9—was unlike any other election in that the Native American turnout rate exceeded the
statewide rate and was over 50% higher than Native American turnout in the presidential
elections. In my professional career, [ have never seen an election in which Native
American turnout even came close to being this high, and it runs in stark contrast to the
usual trend of turnout increasing in presidential elections. There clearly was an
overwhelming backlash to the voter ID law and the decision of the U.S. Supreme Court
lifting the injunction on that law, aided by an intense get-out-the-vote effort that received
national attention at the time.> This turnout pattern is not seen in prior or subsequent
elections.

Given the stark departure from the ordinary electoral conditions, it would be appropriate
to entirely disregard the 2018 elections in assessing whether candidates supported by
white voters usually defeat Native American preferred candidates in LD-9. At the very least,
the 2018 elections should be given very little weight. Not only are they skewed by
extremely unusual circumstances, but there are no endogenous contests in the new district
lines and no Native American candidates on the ballot that year.

Notably, if the 2018 elections are excluded or given little weight, then in the most recent
three election cycles (2022, 2020, and 2016) the Native American preferred candidates lost
in 12 of 21 elections, for a block rate by white preferred candidates of 57%. Again, that is
without affording more probative value to the endogenous, most recent (2022), and
racially contested elections. This is a clear pattern of Gingles III across these three election
cycles in LD-9.

Dr. Hood’s LD-15 Analysis Misapprehends Gingles I.

Dr. Hood’s analysis of LD-15 misapprehends Gingles I. On page 4 of his report, Dr. Hood
concedes that Gingles Il and III are satisfied in LD-15, but he says that Gingles [ is not

5> Roey Hadar, North Dakota reservations see record voter turnout amid fears of suppression,
ABC News, https://abcnews.go.com/Politics/north-dakota-reservations-record-voter-
turnout-amid-fears/story?id=59038845 (Nov. 7, 2018).
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because LD-15 is not majority NVAP. But Gingles I is about whether an alternative district
that is majority-minority can be drawn. It is not about whether the challenged district is
majority minority. Plaintiffs’ demonstrative districts, which include Spirit Lake (currently
in LD-15), satisfy the Gingles I majority NVAP requirement.

Plaintiffs’ Demonstrative Districts

In his report, Dr. Hood evaluates Plaintiffs’ two demonstrative districts with respect to
their adherence to a number of traditional districting criteria, including population
deviation, compactness, communities of interest, and core retention. He contends that the
demonstrative districts “degrade” on these criteria compared to enacted LD-9. His analysis
is flawed with respect to each criterion he considers.

[ will focus my discussion on Plaintiffs’ Demonstrative District 1 to avoid repetition, but
most of this discussion applies equally to Demonstrative District 2.

A. Population Deviation

Dr. Hood notes that Plaintiffs’ Demonstrative Plan 1 LD-9 has a higher population deviation
(+3.14%) than does enacted LD-9 (-2.52%). This is not a degradation of traditional district
criteria. The North Dakota legislature adopted a goal that its legislative plan have an overall
population deviation below 10%, and expressed no preference for approaching 0. Indeed,
23 of the 47 legislative districts have a higher population deviation than Plaintiffs’
Demonstrative Plan 1.

B. Compactness

Dr. Hood reports the compactness score of Plaintiffs’ Demonstrative Plan 1 LD-9 for three
compactness metrics: Reock (.25), Polsby-Popper (.22) and Schwartzberg-Adjusted (.28).
He notes that these scores would rank 45th, 44th, and 45th respectively among North
Dakota’s 47 state senate legislative districts, and that enacted LD-9 scores higher. Dr.
Hood’s compactness discussion is flawed for several reasons.

1. The Effect of Water Boundaries

First, he does not account for the effect that natural boundaries, like rivers and lakes, have
on compactness scores. Plaintiffs’ demonstrative LD-9 contains all of Benson County, which
has a squiggly line border along Devil’s Lake, as well as the portion of Eddy County that is
within the Spirit Lake Reservation—bounded by the Sheyenne River. The district is shown
below and the full map is included in Appendix F.
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Plaintiffs’ Demonstrative Plan 1 LD-9

These types of water boundaries have the effect of depressing mathematical compactness
scores, like those reported by Dr. Hood. This is most acutely the case with perimeter-based
scores, like the Polsby-Popper and Schwartzberg scores, but also affects the area-based
Reock score by reducing the area of the district compared to a straight line.

This is aptly illustrated by the other legislative districts enacted by the legislature that have
similar or lower compactness scores than Plaintiffs’ demonstrative LD-9. In particular, LD-
18 and LD-34 have lower Reock scores than Plaintiffs’ Demonstrative Plan 1 LD-9. LD-35
and LD-46 have Reock scores that are 0.01 and 0.02 higher than Plaintiff’s district. LD-34
and LD-46 have Polsby-Popper scores that are lower than Plaintiffs’ Demonstrative Plan 1
LD-9, while LD-18 has the same Polsby-Popper score as Plaintiffs’ LD-9. These districts are
shown below, and are attached as Appendix B, C, and D. A statewide map of the enacted
plan is attached as Appendix E.
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Enacted North Dakota Legislative Plan Districts

LD-18 in Grand Forks and LD-46 in Fargo are bordered by the Red River of the North and
LD-34 is bordered by the Missouri River. While LD-35 is not bordered by water, it has a
nearly equal Reock score to Plaintiffs’ Demonstrative Plan 1 LD-9. In his deposition, Dr.
Hood acknowledged that all these districts were reasonably or sufficiently compact, and
one can tell from these images that relying on mathematical compactness scores alone for
districts bounded by water—the adherence to which is itself a traditional districting
criteria—can obscure their compactness.

2. Plaintiffs’ Demonstrative Plans Are Reasonably Compact
Compared to Districts Deemed Reasonably Compact for VRA
Purposes by the Supreme Court.

To assess whether a proposed district is reasonably compact for purposes of Gingles |, it is
useful to consider districts that the U.S. Supreme Court has deemed to be compact for
purposes of Gingles I. In the 2006 case LULAC v. Perry the Supreme Court ruled that the
congressional redistricting plan for Texas’s 2002 elections (“Plan 1151C”) contained six
“reasonably compact” Latino opportunity districts in south and west Texas.

This region of Texas in Plan 1151C is shown below. The six “reasonably compact” Latino
opportunity districts the Supreme Court considered were Districts 15, 16, 20, 23, 27, and
28.

11
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Texas Plan 1151C
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In this Plan, District 15 had a Reock score of .20 and a Polsby-Popper score of .12, District
16 had a Reock score of .34 and a Polsby-Popper score of .26, District 20 had a Reock score
of .35 and a Polsby-Popper score of .12, District 23 had a Reock score of .23 and a Polsby-
Popper score of .16, District 27 had a Reock score of .33 and a Polsby-Popper score of .23,
and District 28 had a Reock score of .27 and a Polsby-Popper score of .18.

Of these Texas districts deemed by the Supreme Court to be reasonably compact for
purposes of the VRA, Districts 15 and 23 have lower Reock scores than Plaintiffs’
Demonstrative Plan 1 LD-9 and Districts 15, 20, 23, and 28 have Polsby-Popper scores
lower than Plaintiffs’ Demonstrative Plan 1 LD-9.

More recently, the Supreme Court ruled in 2018 in the case Abbott v. Perez that Texas had
not engaged in racial gerrymandering with respect to the version of congressional district
35 it enacted in 2013 (Plan C235) because the legislature had good reasons to believe
Section 2 of the VRA required a Latino opportunity district stretching along I-35, with
Latino populations on either end of the district in San Antonio and Austin. That district is
shown below.
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Texas Plan C235 District 35
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District 35 had a Reock score of .10 and a Polsby-Popper score of .05, substantially lower
than Plaintiffs Demonstrative Plan 1 LD-9.

3. “Land Bridge”

Dr. Hood also says that Plaintiffs’ Demonstrative Plan 1 LD-9 contains a “land bridge”—the
portion of Pierce County contained in the district between Rolette and Benson Counties.
The “land bridge” to which Dr. Hood refers is a whole voting precinct from Pierce County.
That Pierce County precinct is larger than a number of other districts’ connecting features
across the state (as well as Texas CD35 shown above and approved by the Supreme Court).
Indeed, the Pierce County precinct at issue spans 180 square miles and is itself larger than
a majority of other districts in the plan (24 of the 45 non sub-district districts = 53%). For
example, LD-23 in northwestern North Dakota has two sections connected by a much
narrower “land bridge” that is just 2.5 miles wide and that split a then-existing Williams
County precinct:

13
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North Dakota LD-23

Distance Across LD-23 “Land Bridge”
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District 31, shown below, is a larger district that stretches from Mandan to the South
Dakota border, but includes a narrow incursion through Mandan to the Missouri River that
is just 659 feet across and likewise involved splitting then-existing voting precincts:

North Dakota Enacted LD-31

15
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District 31 “Land Bridge” Distance
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Notably, adherence to voting precincts is a generally acknowledged traditional districting
criteria, and Plaintiffs’ Demonstrative Plan 1 contains no split precincts.

4, Distance

Dr. Hood observes that Plaintiffs’ Demonstrative Plan 1 LD-9 includes two Native American
reservations that are 77 miles apart “[c]entroid to centroid” (Hood Report at 10). But
because of significant population dispersion in rural North Dakota, geographically large
districts are a necessity.

First, the centroid-to-centroid measurement overstates the distance. The two reservations
are 55 miles apart, as shown below:
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Distance Between Turtle Mountain and Spirit Lake Reservations
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