Case 1:22-cv-00031-PDNGRARE AL LR BBERoA) Geih REHPRIAR23 Page 1 of 61

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TRANSCRI PTI ON OF VI DEO FI LE
NORTH DAKOTA SENATE
HB 1504 / JO NT REDI STRI CTlI NG
NOVEMBER 10, 2021
1:39 P. M

EXHIBIT

(312) 528-9111 | info@wor [dwidelit.com
Worldwide Litigation Services

Page: 1


bvitek
White 3 Line


Case 1:22-cv-00031-PDNGRAREAR L R BBERoA) Geih RUEHPRIAR23 Page 2 of 61

1 NOVEMBER 10, 2021
2 LI EUTENANT GOVERNOR SANFORD: Conti nui ng
3 on the 14th O der, House Bill 1504.

4 Madam Secretary.
S SECRETARY: Engrossed House Bill 1504.
6 A Dbill for an act to authorize the Secretary of

7  State to nodify el ection deadlines and

8 procedures; to create and enact two new sections
9 to Chapter 54-03 of the North Dakota Century

10 Code, relating to legislative redistricting and
11 staggering of ternms of the |egislative assenbly;
12 to repeal Sections 54-03-01.12 and 54-03-01. 13 of
13 the North Dakota Century Code relating to

14 |egislative districts and staggering of terns of
15 nmenbers of the | egislative assenbly; to provide a
16 statenent of legislative attenpt and to provide

17 an effective date.

18 LI EUTENANT GOVERNOR SANFORD:  Senat or
19 Honburg.

20 SENATOR HOLMBERG. M. President,

21 nmenbers of the Senate, the bill you have before

22 you today is the result of work of 16 nenbers of
23 this legislative assenbly over a very short
24 period of tine, whereas in the past we would

25 receive census data nmuch earlier, March and
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April. We did not get census data until August.
And then we did not have a |lot of tine.

We held hearings. W received input
fromaround the state. And we had peopl e that
virtually testified before our committee.

W al so, because of our interest in
havi ng -- because of request fromthe tri bal
nations, we had the conmttee -- the tribal
commttee visit those reservations. And at
reservations, they received sone i nput which they
passed on to us.

M. President, the other part of the
chal l enge this year is North Dakota's popul ati on
expl oded for 117,000 people | believe. And they
did not intersperse thenselves across the state
equally. They went to just a few areas. And you
ended up, M. President, with vast areas of the
state, which didn't have the popul ation for the
nunber of districts that were there.

|f you drew a line fromFargo, to
Bi smarck, to M not, anything to the north and
east of that was underpopul ated with the
exception of District 17 in G and Forks.

Everyone el se needed peopl e.

And again, as | have said before, it was
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kind of |Iike the Donner Party because to survive
you had to get people fromyour neighbors. And,
M. President, your redistricting commttee cane
up with a 47-district plan.

The current plan is 47 districts. Ten
years ago, it was 47. The tine before it was 49.
The tinme before it was 53. And the tine before
It was 50. So we've vacillated a little bit in
the nunber. But your commttee focused on 47.

There was a little |looking by a few
people at 49. But that did not nmake nuch
di fference as far as how the lines would be
drawn. So we stayed with the nunber that we had.

The popul ati on of North Dakota was
779,094, which was a 15 percent increase. And
dividing that by 47 neant that the ideal district
woul d be 16,576 peopl e.

M. President, we did followthe
constitution of North Dakota, which says
continuity and conpactness is very inportant. W
preserved the political subdivision |ines,
particularly counties. And | think you will see
| ater that the nunmber was not too bad as far as

the counites that were left whol e.

We | ooked at preservation of comrunities
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of interest. And that, M. President, really is
very subjective. |If you're happy with what is
happeni ng in your area, then you would say, yes,
they followed conmmunities of interest. If you
wer e unhappy, you would say they weren't

foll owm ng communities of interest.

That, M. President, is the sane ki nd of

| ogic that we see or the sane kind of discussions
that we see when people use the term
"gerrymandering." If you like the plan, it's
good. If you don't like it, it's gerrymandering.
And one of the criteria that you are
able to use is the protection of incunbents. And
t he peopl e who say they don't | ook at incunbency

are Pinocchi os because they do.

| recall sonme years ago when there was
conmplaint. | think it was |like '91 or eighty --
| mean, well, anyway, it was a while ago.

Sonmeone froma particular political party

chastised the other party for |ooking at the

I ncunbent residencies. But what they forgot is

we could see their acetate sheet that they had

|laid on top of the map. So they do |ook at it.
And, M. President, you m ght say, were

there i ncunbents that were put into other

a
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districts? And did we overdo it this tinme?

Renmenber, because of the popul ation
shift, there were three districts that were in
rural areas that disappeared. And they were
eastern areas of the state. And they cane back
up over West River, WIlliston area, and in the
Far go area.

Then years ago, there were 20 i ncunbent
that were kind of put together with their
friends. And this tine, | believe it's 17 that
were put together with their friends. And
sonetines they're foes. But, M. President, your
commttee | ooked at the North Dakota State | aw
We | ooked at the constitution. W followed the
best we could with the Voting R ghts Act.

And the one area that had the nost
di scussi on was not necessarily the lines that
were drawn as it was the fact that your commttee
was convi nced that federal |aw, passed by
Congress, signed by the President, and been hel d
up in court on nunerous occasions, that we should
| ook at subdistricts in areas of the state that
met the criteria that we understood.

And, M. President, the information, th

advice we got froma | ot of studying, including a

S

e
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nunber of folks visiting with NCSL, and a few
fol ks when to an NCSL neeting put on by NCSL
specifically on redistricting, that particular
area was di scussed quite a bit.

One of the things they told us though
that was interesting is not that nmany years ago,
there were many nore states that had nulti
districts. In North Dakota's case, it's one
senator and two representatives.

Because of various court deci sions,
there are now only 10 states left that have the
mul ti-district schenme that we have in North
Dakota. And there are nunerous occasions that
the states have gone to court about the issue of
multi districts.

And the courts have held, as we
understand it -- now, we're not |awers -- we
listen to | awers, not all of them but we do
listen to | awyers -- and we found that you can
have a state that has multi districts and single

districts in the sane state.

M. President, the state of North Dakota

has done very well. But as we put this map
together, and it was a group project, as it was

put together, it was done like typically, at
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| east | do, jigsaw puzzles, you start at the edge
where the pieces are all flat, and then you nove
Into the mddle, which neans that you end up with
a couple areas of the state that are kind of

pi nched and not particularly or necessarily
happy.

The end of the road, the map you have
fromthe commttee | eaves 33 of our 53 counties
whole. It divides eight counties because they
were too big to be a single district. It divides
four counties because of the |ocation of
reservations.

And our goal, which sone years ago we
didn't follow, but we have for the | ast, at
| east, 10, 15 years, we kept the reservations
whole. We did not split the reservations, which
nmeant that there were eight counties that were
split.

And you can say for other reasons. It
was for conveni ence because we had to have
popul ati ons nove. And sonetines 100 peopl e nade
a big difference in whether or not a district
woul d neet the criteria of one person, one vote.

And, M. President, when you get to sone

rural areas, and it's not just in the west, you
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1 can go to western Wal sh County, and you have to
2 ganble or, you know, junp along a long way to get
3 100 people. And the sanme way in sone areas of
4 Gand Forks County. But it's not just Kidder
5 County. There are other counties that there are
6 vast areas. So, in order to pick up 50 people
7 for a district, sonetines you have to do a | ot of
8 work.
9 But, M. President, the comm ttee has
10 the reconmendation of the map that was presented.
11 And the commttee would ask that we approve the
12 bill as amended that canme over fromthe House.
13 LI EUTENANT GOVERNOR SANFORD:  Senat or
14 Marcel |l ai s.
15 SENATOR MARCELLAI'S: M. President, may
16 we be on the 8th Order for purposes of an
17 anmendnent to the House Bill 1504, joint
18 redistricting?
19 LI EUTENANT GOVERNOR SANFORD:  Senat e
200 will be on the 8th O der.
21 SENATOR MARCELLAI'S: M. President,
22 Senate nenbers, | nove anendnent 21.1113.03002.
23 LI EUTENANT GOVERNOR SANFORD: Does each
24 senator have a copy of the anmendnent?
25 Senat or Marcel |l ai s.
® (312) 528-9111 | info@wor ldwidelit.com
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1 SENATOR MARCELLAI'S: M. President,

2  menbers of the Senate, this proposed anendnent

3 would change District 9A and 9B to District 9.

4 The anmendnent woul d honor the request of the

5 Turtle Muuntain and Spirit Lake Tribal Nations as
6 a legislative district that includes both tri bal
7 nations.

8 | f approved, this district would be the
9 first of its kind in North Dakota by allowed two
10 tribal nations to share one voice in the State

11 Senate and House el ecti ons.

12 There are sone concerns about

13 redistricting. Conmmttees propose District 9A

14  and 9B that enconpasses the Turtle Muntain

15 Reservation. The redistricting commttee's

16  proposed district would dilute the Native

17 American vote, would not provide our tribal

18 nenbers with the ability to el ect the candi dates
19 of their choice.
20 And, on the other hand, a single
21 district with Turtle Mountain and Spirit Lake
22 together would allow the tribal nenbers from both
23 tribes to elect their preferred candi dates.
24 As the redistricting commttee nenti oned
25 in hearing, this would be packing. | did hand
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1 out atext and three maps attached to the text.

2 So there's four pages of the anendnent.

3 If you | ook at the proposed maps for the
4 District 9 and A and 9B, statistics show 81

5 percent Native Anerican. And proposed nmap for

6 District 9 stats with Turtle Muuntain and Spirit
7 Lake conbi ned show 72 percent Native Anerican.

8 So current redistricting bill would be packing,

9 not the recommended anmendnent.

10 Turtle Mountain and Spirit Lake have

11 many shared interests. Both are federally

12 recogni zed Indian tribes in the eastern part of
13 the state. Both want to strengthen their inter-
14 tribal relations. Both have sim/lar economc

15 interests and both want to strengthen the tri bal
16 state rel ations.

17 Both deal with federal governnent on a
18 governnent -t o- government basis. They have

19 simlar culture values, simlar education issues.
20 Each have tribal colleges. And they both have a
21  Federal Bureau of |ndian Education schools. The
22 state already treats these tribes as sister
23 tribes in many respects, close geographically and
24 only alittle nore than an hour away.
25 M. President, | amrequesting a
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1 recorded rollcall vote on this anendnent.

2 LI EUTENANT GOVERNOR SANFORD: |s there
3 any further discussion on the anendnent ?

4 Senat or Hol nberg.

S SENATOR HOLMBERG. M. President, first
6 of all, I"d like to thank Senator Marcellais for
7  his presentation. He did the nice thing. He did
8 let us know that he was going to bring this

9 anmendnent that he brought before our comittee

10 the other day. And it was an anendnent that was
11 rejected in the conmttee. But, M. President,

12 it was an interesting way to resolve an issue up
13 in that particular area of the state.

14 And what | think I |iked about -- and
15 1'mnot going to vote for it, and | hope you vote
16 against it too -- but what | liked is that they
17 canme and | ooked at that particular area, and they
18 made the changes that woul d resol ve what they

19 feel is in their best interest wthout making a
20 big difference to other areas around that
21 particular district. And that needs to be
22 thanked and respect ed.
23 | think that one could argue that it
24 does |l ook -- now, because I don't like it, then I
25 could call it gerrymandering. But | won't use
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that term | wll just say it's an interesting
configuration. There are a coupl e other
districts in the state that have interesting
configurations too not drawn by the senator from
District 9 but by others.

But, M. President, | think that on
behalf of the majority of the commttee that what
we had in the bill right nowis a better
alternative than putting the two reservations
together. So | would hope we would vote no on
t hi s.

And t hank you, M. President.

LI EUTENANT GOVERNOR SANFORD: |Is there

any further discussion on the anendnent ?

Heari ng none, question wll be on the
proposed anendnent to House Bill 1504. Secretary
wi |l open the key.

Have all senators voted?

Does any senator wi sh to change their
vot e?

Vote reveals 10 ayes, 37 nays, 0 absent
not voting. The anendnent fails.

Returning to the 14th Order, House Bil
1504, is there any further discussion?

Senat or Heit kanp.
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SENATOR HEI TKAMP: M. President, from
what | understand, there were 14 districts that
had | ess population than the 26th D strict com ng
into the redistricting process. Wat do the
voters want? To be represented by their vote or
to be disenfranchised by the | aw?

Ten years ago, District 27 used to be ny
district. And it was dissol ved and noved to our
nost populous city. In a few mnutes, a betting
man will tell you that District 26 wll be
di ssol ved and nove to the |and once known as the
| sl and Enpire.

How many tinmes are the citizens of the
sout heast corner of the state supposed to take
one for the tean? How many tines will rural
residents | ose their representatives?

The citizens of the southeast corner of
the state slept well alnbst a year ago know ng
that they woul d have the representation that they
voted for in the 2020 el ection. Soon, none of
t hose people wll know who their representative
Is. Not even one senator or one of the two House
menbers will be left to represent the proud
citizens of the district, which is hone of the

Bobcat Skid Steer Loader. Al this in |less than
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one sessi on.

And | would like to address the split
districts inthis bill. Qur current |eader, 46,
t al ks about saving the denocracy when our federal
governnent is obviously a constitutional
republic. |s he confused, or is he just reading
a tel epronpter?

Now, in the great state of North Dakot a,
the real denocracy, they're trying to split
districts as if we need to do that to better
represent the citizens. Wat happened to
buil ding coalitions? Isn't working together how
a denocracy i s supposed to work? Even in what

becane known as "the perfect district," the new
District 25 did not follow county lines as a | ake
full of fish was included fromthe adj oining
county.

Al t hough the senator fromthe 28th
District nade a notion to give the fish back, it
was not approved. The fish are now going to be
in Dstrict 25.

Denocracy: ruled by a majority that
enjoys unlimted power. Republic: follows a

witten constitution that protects the rights of

the mnority frombeing infringed upon the
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mnority.

Denocracy: while all citizens supposedly
have a say in governnent and are to be treated as
equal s, the majority often ends up ruling the
mnority. |In fact, the United States is commonly
confused for a denocracy.

| ronically, denbcracy seens to work in
the old District 27. The representative who
clainms to be from Mandaree -- and | did try hard
to find sonething so | didn't have to say that
word. So sorry about that -- was el ected and has
served wthout splitting districts. But | guess
that's probably different.

But unli ke the people made to wear the
red shirts on the landing for the Starship
Enterprise, we will live to fight another day.

In fact, as | told a constituent |last night, we
have not yet begun to fight.

When t he Bonhomme Ri chard sank, John
Paul Jones acquired another ship. Like him we
will not quit.

| f today you do not stand with us and we
| ose our district, we will not surrender or give
up. We will acquire another vessel. CQur

nei ghbors to the south did not accept their map
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during redistricting. And they are still working
on it.

| ask for you no vote on this bill. It
is tinme to save the real denocracy. |It's tine to

make a new map. Vote red.

LI EUTENANT GOVERNOR SANFORD:  Senat or
Hol mber g.

SENATOR HOLMBERG. M. Presi dent,
nmenbers of the Senate, | certainly thank the
senator fromDistrict 26 for his presentation.
And | can synpathize. He cones fromthe
sout heast part of the state. Ten years ago they
|l ost District 27. This tinme the southeast | ost

26.

Where | conme from 10 years ago, we | ost

District 16. And we're losing District 19. Wy?

Because of one person, one vote. Even if you
don't like it, it is the law of the land. So we
had to go with where the people were.

Now, we can, you know, nove the |ines
around. But there are other areas of the state
that also lost their district or |lost the area.
And that is because of the nunber of people in

their particular district.

So, M. President, | would hope that we

(312) 528-9111 | info@wor [dwidelit.com
Worldwide Litigation Services

Page: 17



ription

Case 1:22-cv-00031-PDWRRERbA OBt P rAd A deigaRRR3 Page 18 of 61

1 would pass this bill as it is and recogni ze that
2 change is not always easy. But sonetines, the
3 higher order is the law of the |and, which again
4 |s one person, one vote.
S The districts had to go where the people
6 are, not where they were.
7 LI EUTENANT GOVERNOR SANFORD: Senator O
8 Larsen.
9 SENATOR O LARSEN: M. President, as
10 one of the enrolled nenbers of a federally
11 recognize tribe, | find it interesting that | was
12 | eft out of the conversation of nost all of this.
13 Wien we were tal king about we have to do
14 a separation and a subdistrict because there's a
15 certain anount of people -- ethnicity of people
16 that they neet the nunbers. And, as | was
17 looking into that a little bit, I never had heard
18 about a polarization or -- yeah, a polarization
19 study of the work that was done to see if, in
20 fact, that that had standing or it had nmerit in
21 it, that there was sone racial disparity there.
22 That study was never tal ked to us, talked to ne.
23 | didn't hear anything about it.
24 So | kind of went into a little bit nore
25 information on that. And Bethune-Hill vs.
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1 Mrginia did the sanme thing we're doing here
2 today if this passes. There was a group of
3 people that they figured there was a nunber
4 enough that they could have their own district or
5 subdistrict. And it didn't -- as it went to
6 their courts, it didn't nmeet the nustard because
7  they too did not have that pol arization study.
8 And | think just because there's a set
9 of nunbers, a set of racial nunbers that would
10 make up that, where do we stop fromthere?
11 What's the next nunber? Wiat's the next group?
12 \What's the next ideal?
13 So | didn't see that or hear if that was
14 done. | think that was called a Shaw viol ation
15 because they didn't do that polarization study.
16 And | certainly didn't hear about it.
17 Anot her thing that | am confused about
18 with that, | know that as Natives com ng off the
19 reservation, signing up to join the mlitary,
20 which many of our people do, they take an oath to
21  the Constitution of the United States. And they
22 do their duty, and they go about.
23 But then when they return honme, |'m not
24  sure that all of the reservations in North Dakota
25 follow -- of course, they have our Constitution
® (312) 528-9111 | info@wor Idwidelit.com Page: 19
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-- but I don't believe they've adopted our
constitution because they're sovereign states,
sovereign nations. So they have their own
constitution. And when we | ook at our state
constitution and we | ooked at the U S
Constitution, there are certain itens that have
been picked out for the Native peopl es.

But | still believe that this isn't
correct because we can't be having a subdistrict
based solely on sonebody's ethnicity.

You know, in growing up and even in
North Dakota, | know what it's like to be the
token Indian. My son went to UND to go into a
program psychol ogy, that was set asi de because

t hey needed to have so many Native fol ks in

there. So he went there. He was going to go and

do that university.

They took that group of people, set them

aside, did their own dinners, their own

orientation, their own scoring on howto get into

the program And he was absolutely hum i ated

fromit. And now he's doing the programover in

M nnesot a.
And there's many other things that

that's happened. That's a racial bias. | can
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see that. | know that. There's been studies of
that. There was no polarization study done to

see if there was truly racial bias on these two
areas that we're subdividing. So | think that's

a big m stake.

So with that, I would nmake a notion to
split that out of the bill. Now, there's a |ot
of pages, |ines, and nunbers of doing that. But

the idea, the concept of the idea that | propose
and make a notion to do is to split that. And |

could by each page and do the line item It's

four pages. But we have the idea. So that would

be ny notion.
Maybe we have to be on the 8th O der,
M. President.

LI EUTENANT GOVERNOR SANFORD: The Senate

will on 8th Order.

SENATOR O LARSEN: And, M. President
if I could just continue a little. You know, |
was going to say the subsection and cut that out
and be all professional about it. But, as | was
| ooki ng through here, you know, it's Section 1.
That's where it discusses that.

And we know the idea. W know what

we're going to renove fromthis bill. And that
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[

I s taking out that subdistrict -- those
2  subdistricts. And | would also |like to have that
3 question answered if we did have that

4  polarization study.

5 LI EUTENANT GOVERNOR SANFORD: Senat or
6  Hol nberg.
7 SENATOR HOLMBERG M. President, we

8 don't have to screw ourselves into the ground

9 over this. The bill is divisible. The bill was
10 divided in the House. So it is very divisible.
11 Al one had to do is call the legislative counsel

12 and ask them for the division because it already

13 -- it has to exist because the House voted on A
14 and B.

15 So, M. President, | guess we can stand
16 and wait. | did call up there to see if they

17 coul d send down the division that was used in the
18 House to divide this very bill. | don't have it

19 in front of ne.

20 LI EUTENANT GOVERNOR SANFORD: The Senate
21 will stand at ease.

22 Leaders, pl ease approach the bench.

23 (Pause in hearing)

24 LI EUTENANT GOVERNOR SANFORD: |s there a

25 second to Senator O Larsen's notion?
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1

1 SENATOR HEI TKAMP: 1"l second.

2 LI EUTENANT GOVERNOR SANFORD:  Senat or

3 Heitkanp second.

4 Now, we have to decide if there's

5 division. This is not divisible at this point

6 because there's nothing clear of what handing

7 this piece -- this batch of paperwork. Have you
8 divided it into different sections so that we

9 could say clearly what Division A and Division B
10 are, Senator O Larsen?

11 Senat or Hol nber g?

12 Ckay. It was still on. Sorry.

13 SENATOR O LARSEN. M. President?

14 LI EUTENANT GOVERNOR SANFORD:  Senat or O
15 Larsen.

16 SENATOR O LARSEN: So, M. President,
17 Division A this is what is going to be cut out

18 of the bill. If you go to page 1, section 1,

199 line 11, where it starts, "District 4 and 9" and
20 ends at line 14, "chosen."
21 If you go to page 3, line 25, subsection
22 A, B, down to the next page 4 on |ine 10.
23 Movi ng to page 7, again subsection A and
24 B starting on |ine 15.
25 Going to page 8, line 7. That woul d be
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1 Section A division of the bill. That would be
2 renoving the subdistricts of District 9 and
3 District 4.
4 LI EUTENANT GOVERNOR SANFORD:  All right.
5 SENATOR O LARSEN: And the section B of
6 the bill would be the remaining part of the bill.
7 LI EUTENANT GOVERNOR SANFORD: Ri ght.
8 SENATOR O LARSEN. | probably should
9 have did that instead of saying we |ove the idea.
10 W understand the idea. But, you know, that's
11 the diesel nmechanic in ne. So there we go.
12 LI EUTENANT GOVERNOR SANFORD: W'l | hand
13  over a copy to all senators.
14 This is much better, Senator O Larsen.
15 Thank you.
16 Division Ais being circulated. | have
17  pretty good notes, but | don't knowif | was that
18 detailed. 1t'll be the sections of Section 1
19 listed bel ow on the handout.
20 So it is divisible.
21 After going through Division A and B,
22 we'll have recorded roll call votes on each
23 division separately.
24 So, for the first order of business
25 here, the Senate will consider D vision A
® (312) 528-9111 | info@wor ldwidelit.com
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1 Senator O Larsen.

2 SENATOR O LARSEN:  Well, if nothing

w

el se, M. President, | do areally pretty good

4 job at confusing people. But, at the end of the
5 day, you know, it makes for good conversati on.

6 Like | said, and | don't want to be

7 repetitive, we are mssing a huge spot in just

8 saying that because you're a brown-ski nned

9 person, Indian, a gay person, sonebody, a Bl ack
10 person, it doesn't matter. Wen we' re saying

11 that, that you are going to have representation
12 based on your race, based on your sexual

13 orientation, it doesn't matter. You have to have
14 a study saying, you know what? That's right.

15 That is a racial bias. That is a -- it isn't

16  correct.

17 We have to follow our constitution in
18 the way that we represent people, human beings.
19  Not Anmericans. Not anything el se.

20 It's disturbing as well that we can cone
21  off the reservation, and we can support and fi ght
22 our Constitution of the United States of Anmerica
23 and the state of North Dakota. But as soon as

24 |'"'mdone with ny service, | go back to ny

25 reservation. And even though | have the U S
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1 Constitution on the wall, | also have the Nation
2 of ny sovereign nation constitution that | fight
3 and die for. Does it supersede? Does it match?
4 That really doesn't matter. That's ny sovereign
5 npation's constitution that | support and I

6 defend.

7 You cannot conme to another nation's

8 country and say, okay, | want representati on even
9 though I have ny own constitution on ny own

10 sovereign nation. And | have no idea if I'm

11 being racially biased against or not. | do have
12t he nunbers.

13 | think we need to defeat it. And |

14 think it has nerit to support and represent every
15 human being in our district. That's what we're
16  supposed to do.

17 LI EUTENANT GOVERNOR SANFORD: So to

18 clarify, this Division Ais to renove the

19  subdistricts.

20 Any further -- Senator Hol nberg.

21 SENATOR HOLMBERG. M. President, and
22 just like earlier, if you want this to remain in,
23  you would vote green. If you wish to support the
24 notion made by the senator from M not, you would

25 vyote red.
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1 LI EUTENANT GOVERNOR SANFORD: Senat or
2  Kanni anen.
3 SENATOR KANNI ANEN:  Well, M. President,

4 the redistricting commttee heard about the

5 Thornburg v. G ngles Suprene Court case from 1986
6 when it conmes to determ ning what preconditions
7 need to be net, what factors needs to be

8 considered in establishing these types of

9 subdistricts.

10 Now, the preconditions -- first, there
11  are three preconditions. And, if all three of
12 those are net, then there are other factors to
13 al so consi der.

14 So the first precondition is that the
15 racial or language mnority group is sufficiently
16 nunerous and conpact to forma nmajority in a

17 single nmenber district. So in one of the

18 subdistricts, are they |large enough to forma

19 mgjority in one of those subdistricts?

20 The second one is that the mnority

21 group is politically cohesive such that its

22 nmenbers tend to vote together in a bl ock.

23 And the third one is that the majority
24 group votes sufficient as a block. So, in other

25 words, the non-Natives in the district vote
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1 sufficient as a block thenselves to still -- as

2 it says, "usually" to defeat the mnority's

3 preferred candidate despite their block voting.

4 Now, this third precondition, the big

5 concern | have is that the commttee -- | didn't
6 see, as the senator fromDistrict 3 nentioned,

7 the polarization studies. This third

8 precondition is not net.

9 Now, for exanple, the reason why | would
10 assune that the senator fromDistrict 9 brought

11 forth his anmendnent, they're not -- District 9

12 isn't too excited about the idea of subdistricts
13 because, as it is now, they forma strong

14 mpjority, the Native popul ation does in District
15 9, about a two-thirds majority. Subdistricting
16  them would nean that, as the paperwork shows that
17 we have from his anendnent, as the nmaps show, one
18  subdistrict would have 81 percent Native. All

19 the other subdistrict would have just under a 35
20  percent Native.

21 So again, this third precondition has to
22 show that the voting history is such that they

23  have not been able to elect their preferred

24 candi dates. But, of course, we all know the

25 election history in District 9. Now, sone m ght
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1 argue that we shouldn't nake this out to be a

2 partisan thing. But it obviously is.

3 | nmean, to say the preferred candi date
4 of those in District 9 have certainly been froma
5 certain party, there's never been a Republican --
6 you have to -- |'ve gone back decades. |'ve gone
7  back as far as | could search, and there's never
8 been a Republican elected in District 9. They

9 have had their candi dates el ected that they

10 preferred.

11 And the ironic thing is that by putting
12 this subdistricting in for District 9, the

13 subdistrict B that would have just under 35

14 percent Native population would actually be at a
15 high risk of having it go the other way on them
16  where they have the reverse effect, right, of

17 having benefiting the non-Native mnority to the
18 detrinment of the Native majority.

19 s that what we want? So it's clearcut
20 in Dstrict 9 that the third precondition in the
21 G@ngles case is not net. And it's pretty clear
22 that the subdistricting would have an adverse

23 effect on the ability of all of the Natives in

24  district to elect the candidate of their choice.

25 Now, District 4, that's nore
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1 questionable, right, that third precondition? It
2 depends on -- we can't guess how far back a judge
3 is going to |look at determ ning the el ection

4 results.

S Before 2016, there's only -- you have to
6 go back decades. There's only one Republican

7 elected in decades in District 4. And so then

8 you |l ook at what candidates -- the precincts on

9 the reservation voted for and then which

10 candi dates won, right, so you know whi ch was the
11 candi date of their choice.

12 2016 and 2020, of course, were different
13 stories. So, if a judge just |ooked at the | ast
14 couple of elections, of course, they'd say that

15 that third preconditionis nmet in District 4.

16 But typically, you'd probably have to go back

17 realistically several elections. And then they

18 would say it's not net. So it is nore

19 questionable in District 4. So how far back do

20 you go?

21 But so then the other consideration that
22 one mght say is that while we can just -- we
23  should just do this anyway, | nean, regardl ess of

24 whether or not that third precondition is net, we

25 should just -- we could just do this anyway.

® (312) 528-9111 | info@wor ldwidelit.com Page: 30
Worldwide Litigation Services



ription of

Case 1:22-cv-00031-PDWRRERbH Ot P Ad A deiSa2RR3 Page 31 of 61

1 Now, that was the case that was

2 referenced also by the senator fromDi strict 3

3 that showed that in Virginia there was a

4  subdistrict situation that was thrown out because
5 it had gone the other way -- could have the

6 adverse effect of maybe what will happen in

7 District 9. O it wll have the effect of trying
8 to apply sonething this -- a racial subdistrict

9 without preconditions being net. So there's a

10 needle that has to be threaded here to satisfy

11  existing court cases that has not been threaded.
12 And so I, you know, | certainly have all
13  ny constituents on the reservation in District 4
14 asking for the subdistrict to be established.

15 And | al so have constituents on the reservation,
16  non-Natives asking for this to be defeat ed.

17 And ny contention sinply is that all

18 three preconditions in the G ngles case have not
19 been net for either District 4 nor District 9.

20 And it seens pretty clear that applying

21 subdistricts to District 9 wll have actually an
22 adverse effect to the Native majority to the

23  penefit of the non-Native mnority. | don't

24 think that's what we really want or the route we

25 shoul d be going either.
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1 So | think it should either be all or

2 nothing. If we defeat Division Ato take out the
3 subdistricts, that's certainly and option. O,

4 if Dvision A passes, then we should have an

5 amendnent to subdivide all 47 districts. It

6 should be all or nothing. It shouldn't be 2 in
7 45 to have the representation cut in half for

8 those districts, you know, those Native Anerican
9 districts really.

10 Now, it has been said that certainly

11 there are cases where nulti nenber and single

12 menber districts have coexisted in the sane

13 state. But it doesn't nean we should do it. |
14 don't believe we should go down that road. It

15 should be all or nothing.

16 | nmean, inmagine a city counselor, a

17 county conm ssi on where sone got to vote for one,

18 sone got to vote for two.

19 So | would ask for Division A to be
20 def eat ed.
21 LI EUTENANT GOVERNOR SANFORD: Senat or

22 Doug Larsen.
23 SENATOR D. LARSEN. M. President, |'m
24 not sure if you know this about nme or not, but

25 |'ma football fan. | like the conpetition of
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1 it. Full disclosure, I'"'ma Viking fan. That

2 generally neans | enjoy nost of the gane, but |

3 don't enjoy the outcone. |If you were to ever

4 cone to nmy house and watch a gane with ne, you

5 maght find ne breaking the rules of decorumin ny
6 living roomby yelling at the referees, blam ng
7 themfor ny woes, nmaybe yelling at the coach.

8 Wiy did they cone up with a strategy that they

9 did? WMybe if only we had a better player to a
10 particular position, we'd be better.

11 At the end of every year, the NFL gets
12 together and they | ook at the rules. And

13  sonetines they change sone rules. Sonetines they
14  see a rule and say, we should nmake a change here.
15 It would nake for a nore fair gane or a better

16  gane.

17 | think there's a ot of parallels

18 between an election and a football ganme. They

19 both have strategy. They both have players or

20 candi dates. They both depend on the fans, voter
21 turnout. And sonetines rules can affect the way
22 a gane wll end.

23 | think this division is just about

24 that. |It's about a rule. Some in this chanber

25 probably believe that that rule should be
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changed. And those fol ks should vote green.

O hers of us may not feel that that rule
I's the best change, and it m ght create division.
And it mght give those that m ght be asking for
| ess representation than what they're asking for.
But | don't really plan to talk too nuch nore
about the rule and whether or not it's good or
bad.

Again, if you are good w th subdividing
vote green. |If you're not, vote red. But what
concerns nme are those who wll vote green not
because they |ike the subdivision, but because
t hey're afraid.

In 1787, with an inperfect, not perfect
docunent, enough states agreed to formthe
federal governnent, maki ng what the gover nnent
said on Monday an absolute historical fact. [1'1l]
guote or paraphrase hi mby saying, we need to
rem nd the federal governnment fromtine to tine
that the states created the federal governnent
and not the other way around.

When we watched that speech in here,
sone mght notice | very seldomclap for a
television. That got nme. | got excited. The

states created the federal governnent.
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| don't particularly plan to vote one
way or another for fear of that federal
governnent. Elections are a state function.

At sonme point, | think a |lot of say
enough i s enough when we watch federal overreach
after federal overreach. | don't know if you've
hit your enough is enough yet.

Wien | sat in on the transportation
commttee this |ast session, and | was told why
we couldn't do it this particular way or had to
do that a different way because of fear that the
federal governnent woul d keep funding from us.

Health care is being forced to nmake
deci sions for fear that noney will be kept from
them Businesses are having to nake deci sions
now for fear that OSHA is going to fine them
This isn't the first admnistration to put out
executive orders. Sonetine ago, no nmatter
whet her it was a Republican or a Denocrat, we
shoul d have said executive orders aren't the way
to | egislate.

| shouldn't have to sit on an airplane
and be told that it is alaw for ne to wear a
mask now. The Senate didn't approve that |aw

The House didn't approve that law. One person
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1  made that | aw.
2 At sonme point, | think enough is enough.
3 | can't change yesterday, and | don't want to

4 wait until tonorrow,

5 LI EUTENANT GOVERNOR SANFORD:  Senat or

6  Hol nberg.

7 SENATOR HOLMBERG M. President,

8 nmenbers of the Senate, | just want to rem nd you,

9 and that was a very good presentation by the

10 senator from Mandan, but | want to rem nd you

11 that your committee, when it worked, was not

12 wor ki ng based upon a fear or a disagreenent with
13 an executive order |like we have seen | ots of

14 |ately. This is the law of the land. And that's
15 why your commttee said and woul d urge you --

16 mpjority of the conmittee to vote green on

17 Section A

18 LI EUTENANT GOVERNOR SANFORD: Senat or
19  Hogue.
20 SENATOR HOGUE: Well, M. President, |

21 certainly want to start off by thanking the

22 redistricting commttee for all their hard work.

23 | know all of themvolunteered for this position.
24 Al of themwent into it know ng that they were

25 going to disappoint sonme of their coll eagues.
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1 And they took on the task. And perhaps many of
2  them knew that going into it, they would have to
3 give pink slips to sone of their coll eagues. And

4 that's a hard thing to do.

S And when | | ooked through the nmenbership
6 of the commttee, | cane to the realization that
7 the carrier of the bill 1s absolutely right.

8 This is the interimthat never was for those

9 folKks.

10 There are five nenbers of the

11 redistricting commttee that also serve on the

12 appropriations comrittee. The redistricting

13 committee net seven tinmes in Septenber. The

14 appropriations has net | think at least five

15 times in Cctober. So they've been putting in a
16 lot of overtine. And | certainly want to thank
17 them for that.

18 And listen, this idea of creating

19 subdistricts. | mean, that is the redistricting
20 comm ttee recomendi ng that we give power away.
21 And that's not a normal thing for human beings to
22 do, to give away power. And so | appreciate that
23 gesture. | think that's a noble gesture.

24 But | share the concerns of the senator

25 fromDistrict 4 and the senator from Mandan. |
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1 don't think the G ngles criteria have been net.

2 And the senator fromDistrict 4 is flat out right
3 that it hasn't been net in District 9 at all.

4 The history of the mnority's ability to
5 elect candidates of their choice is a rel evant

6 consideration. And the Gngles is a U S

7 Constitution case that was decided in 1986. And
8 the Voting Rights Act gives perm ssive

9 authorization.

10 You may create a racial district.

11 You're not conpelled to create a racial district.
12 You may create a racially divided district if all
13 three of these elenents are net. And |I'msorry,
14 in District 9, they're just not net. And we all
15 know that. | nean, if you think back in your own
16 history, you know that it's not net.

17 But my biggest disagreenent with this
18 subdistricting is it's just bad policy. It's

19 flat out bad policy. W have an outstandi ng

20 relationship wth the Mandan, Hi datsa, Arikara

21 Nation. | think it's outstandi ng.

22 When we have juveniles that have a

23 scrape with the law, that's an integrated process
24 for helping juveniles. W have conpacts that we

25 tax tobacco and oil and gas revenue on a
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1 cooperative basis with that nation. Just | ast

2 nmonth, M. President, the governor signed an

3 agreenent so it doesn't make any difference where
4 the law violation is happening to. The state

5 highway patrol can respond to it or a |l aw

6 enforcenent officer fromthe MHA nati on.

7 We have these continuing types of

8 cooperative arrangenents. And they've been going
9 on since |'ve been in the Senate. And | hope

10 they conti nue.

11 My problemw th this particular

12 subdistrict is it just -- it goes right back to
13 identity politics. W're going to raise up our

14 differences again. And it makes no sense to ne.

15 | do practice law, M. President. So |
16 amaware of the risks of litigation. |It's
17 sonething | deal with all the tine. 1'malso

18 aware of the various not-for-profit organi zations
19 in the state of North Dakota and throughout the
20 country. Your local church is a not for profit.
21 You have not for profits that want to foster the
22 arts or the synphony.

23 W al so have, M. President, a | ot of
24  npational not for profits. And they're interested

25 in inplementing their policy through litigation.
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1 And they do that by doi ng what happened here.

2 They conme to local |egislators know ng that

3 probably not going to adopt their policy, but

4 they are going to let them know what the lawis

5 and that they're well-heal ed enough to pursue

6 their litigation.

7 And to ne, M. President, we're the

8 policymaki ng branch of governnent. W cannot be
9 |l ooking over our shoulders all the tinme worrying
10 about what a court nmay or may not do because they
11 have the right to do what they're going to do.

12 W have to focus on what is good policy.

13 And | think what's good policy is to

14 break down identity politics whenever and

15  wherever we can and to foster good relations wth
16  our partner tribal nations. And this

17 subdistricting, to ne, that doesn't do that.

18 So | would join, M. President, | would
19 join the senators who ask that D vision A be
20 def eat ed.
21 LI EUTENANT GOVERNOR SANFORD: Senator O
22 Larsen.
23 SENATOR O LARSEN. M. President, | had
24 heard di scussion of, you know, this is the | aw of
25 the land. This is the way it's going to go.

®
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1 W're going to redistrict this way and then

2 sonet hing about follow ng, that we have rules to
3 go by. But we have to followthe rules. So we
4 did not do that study that was key. But here's
5 the bigger issue that just keeps rolling around
6 in ny head. W're going to give representation
7 to an individual to represent individuals that do
8 not follow the Constitution of the United States.
9 They have their own tribal sovereignty
10 constitution that they follow first. That's what
11 they follow first, and then the U S.

12 Constitution, and the state constitution cones
13 secondary.

14 If we do this, there are other

15 nationalities of people that have their

16  constitution that can live in our state and have
17 the nunbers and then secondarily follow our

18 constitution. This is a big picture of what

19 could conme. |If it's this group of people first,
20  and then the next -- we have to represent

21 individuals, human beings, not these classes of

22 peopl e.

23 LI EUTENANT GOVERNOR SANFORD:  Senat or
24 Mat hern.
25 SENATOR MATHERN:  Thank you,
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M. President. | heard the word "fear." And I
t hought, really, the redistricting conmmittee
nmoved out of fear. | don't think they acted in
fear. It seens to ne they acted in cal mess.
They acted in reason. And so | support their

wor K.

There i s considerable disagreement. |'m

just so inpressed that they noved beyond that.

And |'ve also heard the comments about
our relationships with the WMHA Nation and the
tri bes that have becone nore positive. And |
believe, in ny years in the Senate, that has, iIn
fact, been the case. But | believe the reason
for that is we have increased our respect for
tribes.

It's alnmost ironic to think that we're
tal ki ng about this when all of this |and of
Dakota was | and, or is |and, of indigenous
people. And it seens |ike we are noving towards
nore respect, and that respect has brought us to
this point.

And it seens to ne the redistricting

commttee is giving respect to the tribal |eaders

of our state. And | wasn't there, but I

understand that this is the preference of our
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tribal |eaders.

So | think our novenent is really
towards calm It's towards reason. |It's towards
respect. And | think that calls for a yes vote
for the redistricting commttee recomendati on.

LI EUTENANT GOVERNOR SANFORD:  Senat or
C enens.

SENATOR CLEMENS: M. President, the
word "fear" that's been used in this conversation
Is a legitinmate word to be used in this
di scussion. | have visited with nore than a few
menbers of the redistricting commttee that have
told nme, we don't like this idea of subdistricts,
but we have to do it. And | say, well, why do we
have to do it?

Well, if we don't do it, we're going to
run into litigation with the federal governnent.
Now, if that's not fear, | don't know what fear
is. Qur federal governnent has been overreaching
for decades into every state in the union.

And until we start standing up on issues
like this, they will continue until we wll not
have anot her option. W have to be willing to
sacrifice on sone other issues, maybe sone

physi cal bal ance sheets for our state in order to
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1 fight our federal governnent. W have to start
2 taking a stand and saying we're going to do

3 what's right, which has been nentioned earlier

4  here today. Forget about what the consequences
5 may be. Let's do what's right.

6 |'"'ma nenber of District 16 in West

7 Fargo. West Fargo, Fargo, especially Fargo, is
8 becomng -- and | welcone it -- a very diverse

9 conmmunity. But, if we allow these subdistricts
10 in 9 and 4, as was nentioned earlier also, this
11 will becone a trend within our state. And |

12 coul d see where Fargo or | should say districts,
13 | guess, in Cass County wll becone many

14 subdistricts, maybe entire districts that are

15 going to be racially notivated.

16 That is not what we want for our state.
17 We are trying to build in every legislative

18 session, and when we're back in our comuniti es,
19 racial, social unity. As nenbers of North Dakota
20  and nenbers of the United States, we want to

21 build that unity, not divide.

22 LI EUTENANT GOVERNOR SANFORD: |s there
23 any further discussion? Any further discussion
24 on Division A? A green vote keeps the |anguage

25 for the subdistricts. A red vote renoves it.
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Heari ng none, the vote is on D vision A
Secretary wll open the key.

Have all senators voted?

Any senator wi sh to change their vote?

Secretary wll close the key, take the
tally.

Tally reveals 26 ayes, 21 nays, O
absent, not voting. Division A passes.

Continuing on to Division B, the
remai nder of the bill, House Bill 1504. Any
di scussi on?

Any di scussion on D vision B?

Hearing none, votes on Division B.
Secretary wll open the key.

Al'l senators wll cast their vote.

Any senator w sh to change their vote?

Secretary will close the key and take
the tally.

Final tally on House Bill 1504, Division
Bis 43 ayes, 4 nays, 0 absent, not voting.

Returning to the 14th Order, House Bil
1504. Any discussion on the remaining bill?

Senat or Kanni anen.

SENATOR KANNI ANEN: Wl I, M. President,

may we be on the 8th Order for purposes of a
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fl oor anmendnent.

LI EUTENANT GOVERNOR SANFORD:  Senat e
will be on the 8th O der.

SENATOR KANNI ANEN: M. President, |
nove 21.1113.03001.

SENATOR VEDAA: Second.

LI EUTENANT GOVERNOR SANFORD: |Is there a

second over there? Second Vedaa.

Senat or Kanni anen.

SENATOR KANNI ANEN: M. President, here

it is. This anmendnent woul d task the
redistricting commttee throughout the rest of
this interimto create subdistricts for all 47

districts in the state and then report its

recommendations to the 2023, the 68th Legislative

Assenbly in 2023.

M. President, | believe that again,

subdi stricting should be an all or nothing issue.

It should be either all districts or no
districts. And this body -- majority of this
body has chosen to do it for two districts. So
believe that this sane concept should be good
enough for their district so that there isn't an
unequal, as | see it, unequal representation to

have sonme citizens represented by one of the 94
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1 while other citizens are represented by two of

2 the 94. A representation issue, a voting rights
3 issue, that's the way | see it.

4 So agai n, adopting this anmendnent

5 wouldn't delay things for this special session.

6 It wouldn't create any extra work for the speci al
7 session. And it wouldn't affect the 2022

8 elections. It would be sonething that would be

9 worked on in 2023, |ooking ahead to 2024, to

10 create that equality across the board for the

11 House of Representatives.

12 LI EUTENANT GOVERNOR SANFORD: Do al

13 senators have a copy of the anmendnent?

14 Senat or Hol nberg.

15 SENATOR HOLMBERG M. President, the
16  introduction of this particular amendnent is

17 certainly appropriate. And what woul d happen is
18 that we pass this, then the bill goes back to the
19 interim-- or it goes back to the joint conmttee
20 pecause there is a difference between the House
21 and the Senate.

22 | would hope that if we were going to do
23 something like this, we do it during the next

24 bi enni um because, as the previ ous speaker said,

25 jt's not going to have an inpact on the election
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1 of 2022. | think we can wait and do it anot her

2 time, if that's what the interest of the

3 legislature is. So | would hope we vote not.

4 LI EUTENANT GOVERNOR SANFORD:  Senat or

5 K. Roers.

6 SENATOR K. RCERS: M. President, wll
7 the carrier at the nonment yield to a question?

8 LI EUTENANT GOVERNOR SANFORD: St ate your
9 question.

10 SENATOR K. ROERS: | just want sone

11 clarification, just some clarifying questions.

12 So nunber one, |'munderstanding that it woul dn't
13 take place until the 2024. Wuld that inply that
14 all House nenbers would then be up for election
15 in 2024 if this was approved? And then probably
16 before that question, is this just a study, the
17 feasibility and desirability, or this is create
18 the plan because it's happeni ng?

19 LI EUTENANT GOVERNOR SANFORD:  Senat or

20 Kanni anen.

21 SENATOR KANNI ANEN: M. President, yeah.
22 |t would -- the Senator fromD strict 27 is
23 correct. It would potentially create a situation

24 where every nenber of the House of

25 Representatives is up for re-election in 2024,
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1  now, except, potentially, those in District 9,

2 being an odd nunber district.

3 Now, as far as the requirenent, you

4  know, the commttee still has the opportunity to
5 -- being an interimcommttee, | nean, there

6 would still be no requirenent for the commttee

7 to release a favorable recommendation in the

8 |egislative managenent neetings. The way that

9 the wording is that they'd, you know, ny

10 understanding, it sure doesn't require anybody to
11 do anything, but if soneone wants to correct ne
12 on that.

13 But the intent is to at |east bring --
14 keep it going and then develop a potential plan.
15 It doesn't nean that those -- doing it have to
16 vote in favor of that plan.

17 LI EUTENANT GOVERNOR SANFORD:  Any

18 further discussion on the anendnent?

19 Hearing none, the question will be on

20  the proposed Anendnent 21.1113.03001 to House

21 Bill 1504. Al in favor of the anendnent say

22 aye.

23 (Ayes)

24 LI EUTENANT GOVERNOR SANFORD:  Opposed,

25  nay.
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1 (Nays)

2 LI EUTENANT GOVERNOR SANFORD:  Anmendnent
3 fails.

4 Conti nuing on 14th Order, House Bill

5 1504. Any further discussion?
6 Hearing none, questions on final passage

7 of House Bill 1504. Secretary will open the key.

8 Senators wll record their vote.

9 Have all senators voted?

10 Any senator wish to change their vote?
11 Secretary wll close the key and take

12 the tally.

13 Final tally in House Bill 1504 reveals
14 40 ayes, 7 nays, 0 absent, not voting.

15 Bill is passed.

16 (END OF VI DEO FI LE)
17

18
19
20
21
22
23
24

25
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CERTI FI CATE OF TRANSCRI PTI ONI ST

| certify that the foregoing is a true
and accurate transcript of the digital recording
provided to ne in this matter.

| do further certify that | am neither
rel ative, nor enployee, nor attorney of any of
the parties to this action, and that | am not

financially interested in the action.

a

Jul i e Thonpson, CET-1036
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