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UNITED STATED DISTRICT COURT

DISTRICT OF NEW JERSEY
TRENTON VICINAGE

EUGENE MARTIN LaVERGNE, Civil Action No.

Plaintiff,
v RECEIVED
JOHN BRYSON in his official capacity DEC 06 201
as the Secretary of the United States AT 8:30 M
Department of Commerce; WILLIAM T. WALSH, CLERK
JOHN GROVER in his official capacity Civil Action:
as the Director of the United States
Census Bureau; PLAINTIFF’S MEMORANDUM OF LAW IN
KAREN L. HAAS in her official SUPPORT OF RULE 65 APPLICATION FOR A
capacity as the Clerk of the United States PRELIMINARY INJUNCTION AND

House of Representatives; DECLARATORY AND OTHER RELIEF

JOHN BOEHNER in his official
capacity as the Speaker of the United
States House of Representatives;
DANIEL INOUYE in his official as the
President Pro Tempore of the United
States Senate,

JOSEPH BIDEN in his official capacity
as the President of the Senate, and
DAVID FERRIERO in his official
capacity as the Archivist of the United
States of America,

Defendants.

PRELIMINARY STATEMENT:
In this action plaintiff challenges the Constitutionality of the purported 2010 Decennial
Apportionment of Congress conducted as required by Article I, Section 2 of the United States

Constitution after the 2010 Decennial Census under the automatic Apportionment process
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provided for pursuant to existing Federal Law, specifically Act of June 18, 1929. ChapterE 28,
Section 22 (46 Stat. 26), as amended by Act of April 25, 1940, Chapter 152 (54 Stat. 162), as
amended by Act of November 15, 1941, Chapter 470, Section 1 (55 Stat. 761), as amended by
Public Law 104-186, title II, Section 201, August 20, 1996 (110 Stat. 1724), now codified at 2
U.S.C. 2a. Specifically plaintiff claims that the present Apportionment process is
unconstitutional on its face and as applied to plaintiff specifically as more particularly set forth
herein.

As a remedy, plaintiff seeks:

(A) A declaration from this Article III Court that the actions of defendants as
described herein have operated to violate plaintiff’s Constitutional Rights;

(B) A preliminary, and then permanent injunction prohibiting the collective
defendants from treating the 2 U.S.C. 2a(a) “2010 Decennial Census Apportionment Statement”
prepared by career Federal Civil Service Employees as federal law and as an otherwise valid
Decennial Apportionment of the House of Representatives as mandated by Article I, Section 2 of
the United States Constitution;

(C) A preliminary, and then permanent injunction prohibiting the collective
defendants from treating the fifty separate 2 U.S.C. 2a(b) “Certificates of Entitlement” prepared
by defendant Hass and sent to the Governors of the 50 States as federal law and as an otherwise
valid Decennial Apportionment of the House of Representatives as mandated by Article I,
Section 2 of the United States Constitution;

(D) A declaration that 2 U.S.C. 2a is unconstitutional on its face and / or as applied to
plaintiff as violating Article I, Section 2 (“Apportionment Clause™); the Fourteenth Amendment,

Section 2 (“Apportioning of Whole Persons”); Article I, Section 1 (“Vesting Clause”); Article I,
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Section 7, Clause 2 (“Bicamerality Clause™); Article I, Section 7, Clause 3 (“Presentment
Clause”), Article II, Section I, and Twelfth and Twenty Third Amendments (Fair representation
in “Electoral College”) specifically, the so called “Separation of Powers Doctrine” generally;

(E) A declaration that 2 U.S.C. 2a is unconstitutional on its face and / or as applied to
plaintiff as violating Article I, Section 2 (“Apportionment Clause™); the Fourteenth Amendment,
Section 2 (“Apportioning of Whole Persons”); Article I, Section 1 (“Vesting Clause”); Atrticle II,
Section I, and Twelfth and Twenty Third Amendments (Fair representation in “Electoral
College”) specifically, and the “Non Delegation Doctrine” generally;

(F) A declaration that2 US.C. 2ais unconstitutional on its face and / or as applied to
plaintiff as violating the “1 man — 1 vote” standard of Westburry v. Sanders, 367 U.S. 1 (1964)
specifically and the “1 man — 1 vote” standard of Article I, Section 2 of the United States
Constitution;

(G) A declaration that the “1 man — 1 vote” standard of Westburry v. Sanders, 367
U.S. 1 (1964) applies to the Article I, Section 2 Decennial interstate Apportionment of
Representatives and clarifying that Congress and the President must meet this standard as far as
is practicable when enacting the Constitutionally mandated 2010 Decennial Census

Apportionment Law;

(H) A declaration that the Decennial Apportionment of Representatives in the United
States House of Representatives mandated by Article I, Section 2 of the United States
Constitution to follow each Decennial Cenéus, has not yet occurred as to the 2010 Decennial
Census;

@ An Order pursuant to 28 U.S.C. 1361 directing by mandamus that defendants

Boehner and Inouye forthwith immediately take measures to create and enact an Apportionment
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Law relative to the 2010 Decennial Census and in accordance with Congress’ Constitutional
obligation and in accordance with the requirements of the textual provisions of Article I, Section
2 of the United States Constitution, in accordance with the United States Supreme Court’s “1
man — 1 vote” standard, and in accordance with original historical practice;

(J)  An Order pursuant to 28 U.S.C. 1361 directing by mandamus that defendant
Boehner continue to seat 13 Representatives from the State of New Jersey with full voting rights
and other full and unrestricted rights of participation in the business of the United States House
of Represehtatives as of January 13, 2013 and thereafter continuously until such time a
Constitutionally valid Apportionment of Representatives under the 2010 Census has occurred
and been approved by this Court as having met Constitutional standards;

(K)  An Order pursuant to 28 U.S.C. 1361 directing by mandamus that the State of
New Jersey shall continue to have 15 votes in the Electoral College until further Order of the
Court or until a valid Apportionment of Representatives under the 2010 Census has occurred and
been approved by this Court as having met Constitutional standards, and specifically directing
defendant Biden, in his capacity as President of the Senate, when carrying out his statutory duties
regarding the counting of Electoral Votes as per 3 U.S.C. 15 on January 6, 2013, to count 15
Electoral Votes from the State of New Jersey;

(L)  An Order declaring that “Article the First” has been ratified as a codicil
amendment to the United States Constitution as having met the requirements of Article V of the
United States Constitution’s ratification process; and

(M)  An Order pursuant to 28 U.S.C. 1361 directing by mandamus that defendant
Archivist Ferriero declare, pursuant to the powers conferred upon him by 1 U.S.C. 106b, that

“Article the First” has been ratified and enacted as an actual amendment to the United States
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Constitution, directing by mandamus that defendant Archivist Ferriero number proposed |
amendment “Article the First” as the now ratified and effective Twenty Eighth Amendment to
the United States Constitution, and directing by mandamus that defendant Archivist Ferriero
publish same in accordance with Federal Law; and

(N)  An Order granting such further relief as the Court deems fair, just and equitable.

THREE JUDGE COURT:
As noted, plaintiff directly challenges the Constitutionality of the 2010 Census

Apportionment plan as invalid. To this end, 28 U.S.C. 2284(a) provides in relevant part that *. . .

a district court of three judges shall be convened . . . when an action is filed vchallenging the
constitutionality of the apportionment of congressional districts . . . [.]” (emphasis added) Id.
Therefore, a three judge District Court must be convened to hear this case. In this regard, as a
matter of procedure, 28 U.S.C. 2284(b) requires that when a three judge District Court is to be
convened, the Chief Judgg of the Circuit (here, Chief Circuit Judge the Honorable Theodore A.
McKee of the United States Third Circuit Court of Appeals) shall be charged with designating
the two other judges in addition to the original District Court Judge assigned by the District
Court Clerk upon filing, with at least one of the two additional judges assigned to the case being
from the Circuit Court of Appeals. Therefore, Third Circuit Chief Circuit Judge McKee must
designate 2 other judges, at least one of which is a presently a sitting judge on the Third Circuit

Court of Appeals, to hear this case.
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~ JUDICIAL NOTICE OF FEDERAL LAWS AND FACTS:

No material facts will be in dispute in this case. This case is strictly one where the
statutory three Judge District Court will be called upon to determine the law as applied to the
undisputed facts. In this process, the three Judge District Court will be required to take statutory
judicial notice or judicial notice under the Rule 201 of the Federal Rules of Evidence (“F.R.Evid.
201”) of all material facts and then rule on the law without necessity for any discovery or
evidentiary hearing.

The specific Federal Statutes challenged ds unconstitutipnal in this action, now
collectively codified at 2 U.S.C. sec. 2a, are attached this Memorandum at “RIDER I”, along
with all past relevant Apportionment Laws passed by Congress and the President since 1791,
in the form as printed and as published in the United States Statutes at Large. In this regard, 1
US.C. sec. 112 provides in part that “. . . Statutes at Large shall be legal evidence of laws...”.
Id., see also United States National Bank of Oregon v. Independent Insurance Agents of
America, 508 U.S. 439, 448 (1993) (noting that the United States Statutes at Large, not the
United States Code, provide authoritative evidence that a statute has \the force of law.)

Also at issue is the “2010 Decennial Census Apportionment Statement” created by career
Federal Civil Servant Employees in the United States Census Bureau, within the Department of
Commerce, pursuant to the directions and process outlined in 2 U.S.C. sec. 2a. The “2010
Decennial Census Apportionment Statement” is attached at “Exhibit A” to Plaintiff’s Verified
Complaint. Also at issue are the 50 “Certificates of Entitlement” prepared by the Clerk of the
House of Representatives and sent to the 50 Governors pursuant to the directions and process

outlined in 2 U.S.C. sec. 2a. New Jersey’s “Certificate of Entitlement” is attached at “Exhibit B”

to Plaintiff’s Verified Complaint. Neither of those two government documents are “federal law”
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such that the District Court would be authorized or able to take Judicial Notice of same under 1
US.C. sec. 112 or sec. 113. Nor are either of those two government documents “federal
administrative law” such that the district Court could take Judicial Notice of same under the
Federal Register Act of 1935 (9 Stat. 502, sec. 7) (providing that the contents of the Federal
Register shall be judicially noticed) or 1 C.F.R. secs. 1.1 - 2.2. However, notwithstanding the
fact that these documents do not qualify as “federal law” for statutory judicial notice purposes,
under F R.Evid. 201(B) the three Judge District Court will still be authorized to take judicial
notice of these two documents as “judicially noticeable facts”, just as the Court can take

F R Evid. 201(B) Judicial Notice of all factual statements plaintiff makes regarding the history of

past Decennial Apportionment Laws and of “Article the First” and the ratification process.

LEGAL STANDARDS FOR INJUNCTIVE RELIEF:
Applications for injunctive relief are governed by Rule 65 of the Federal Rules of Civil
Procedure (F.R.Civ.P. 65). The standards governing an application for injunctive relief in the
Third Circuit are well established:

To satisfy the injunction standard, the moving party
must demonstrate the classic four elements: (1) a
reasonable probability of success on the merits; (2)
that denial of injunctive relief will result in
irreparable harm; (3) that granting injunctive relief
will non result in even greater harm to the non-
moving party; and (4) that granting injunctive relief
will be in the public interest.

[Saudi Basic Industry, Corp. v. Exxon Corp., 364
F.3d 106, 112 (3d Cir. 2004), citing Allegheny
Energy, Inc. v. DQE, Inc., 171 F.3d 153,158 (3d
Cir. 1999)].
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In addition to the declaratory relief and injunctive relief as requested by plaintiff, there is
also a request for various forms of mandamus to certain defendants to ensure that plaintiff’s
Constitutional rights, and the Constitutional Rights of others, are protected. To this end, 28
U.S.C. 1361 provides as follows:

The district court shall have original jurisdiction of
any action in the nature of mandamus to compel an
officer or employee of the United States or any
agency thereof to perform a duty owed to the
plaintiff.

[28 U.S.C. 1361].

Plaintiff from the onset concedes that the issuance of a mandamus by a Court is an
extraordinary remedy. But, indeed, plaintiff submits that this is that extraordinary case. The
Supreme Court addressed the issue of actual standards that must be met to justify a Court

granting the extraordinary remedy of a mandamus:

As the writ is one of “the most potent weapons in
the judicial arsenal,” [Will v. United States, 389
U.S. 90 at] 107, three conditions must be satisfied
before it may issue. Kerr v. United States District
Court for Northern District of California, 426 U.S.
394, 403 (1976). First, ‘the party seeking issuance
of the writ [must] have no other adequate means to
attain the relief he desires,” ibid. - - a condition
designed to ensure that the writ will not be used as a
- substitute for the regular appeals process. [Ex
parte:] Fahey, [332 U.S. 258], 260 [1947]. Second,
the petitioner must satisfy ‘the burden of showing
that [his] right to issuance of the writ is clear and
undisputable.” Kerr, supra. at 403. ... Third, even
if the first two prerequisites have been met, the
issuing court, in the exercise of its discretion, must
be satisfied that the writ is appropriate under the
circumstances. Kerr, supra. at 403. (citing
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Schlagenhauf'v. Holder, 379 U.S. 104,112 n.8
(1964)).

[Cheney v. United States District Court, 542 U.S.
367, 380-381 (2004)].
Plaintiff submits that when the legal standards just articulated are objectively considered
in consort with the arguments made herein that he is entitled to the injunctive and declaratory

relief and mandamus directives as requested.

STANDARD OF REVIEW:

The Standard of Federal Court Review of any challenged Article I, Section 2 Decennial
Apportionment Law or Article I, Section 2 Decennial Apportionment “process” is as follows:
“Whether the apportionment method used was consistent with the constitutional language and
the constitutional goal of equal representation.” See United States Department of Commerce v.
Montana, 503 U.S. 442 (1992); Franklin v. Massachusetts, 505 U.S. 788 (1992); and Wisconsin

v. City of New York, 517 U.S. 1 (1996).

STATEMENT OF FACTS:
The Constitution itself contained the first actual Apportionment of Representatives of the
original 13 States directly in Article I, Section 2.
In 1790, then Secretary of State Thomas Jefferson oversaw the first National Census
which was conducted in accordance with the standards of Article I, Section 2 of the Constitution.
On February 25, 1791, a law was passed that made temporary provisions to guarantee
newly admitted States Vermont and Kentucky 2 Representatives per State until such time as the

First Decennial Apportionment law was enacted. See “RIDER I — Document A”.
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On April 14, 1792 the First Decennial Apportionment of the House of Representaitives
was created by law, using as a basis the population figures from the First Decennial Census of
1790. That law was passed by both houses of the Article I Legislative Branch and enacted on
upon signing by President Washington of the Article II Executive Branch. The ratio of
Representatives to persons was 1/33,000. See “RIDER I — Document B”.

On January 14, 1802 the Second Decennial Apportionment of the House of
Representatives was created by law using as a basis the population figures of the Second
Decennial Census of 1800. The Apportionment Law was passed by both houses of the Article |
Legislative Branch upon signing by Article II Executive Branch President. The ratio of
Representatives to persons was 1/33,000. See “RIDER I — Document C”. Also, during this
time period the House of Representatives moved to Washington, D.C., and into the “new” South
Wing of the Capitol Building (now known as the “old” South Wing) to hold sessions.

On December 21, 1811 the Third Decennial Apportionment of the House of
Representativeé Congress was created by law using as a basis the population figures of the Third
Decennial Census of 1810. The Apportionment Law was passed by both houses of the Article I
Legislative Branch and enacted upon signing by Article II Executive Branch President. The ratio
of Representatives to persons was 1/35,000. See “RIDER I — Document D”.

On April 7, 1820 the Fourth Decennial Apportionment of the House of Representatives
was created by law using as a basis the population figures of the Fourth Decennial Census of
1820. The Apportionment Law was passed by both houses of the Article I Legislative Branch
and enacted upon signing by Article II Executive Branch President. The ratio of Representatives
to persons was 1 /40,000. On January 14, 1823, a supplemental law was passed awarding the

State of Alabama 1 additional Representative. See “RIDER I — Document F”.

10
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On May 22, 1832, the Fifth Decennial Apportionment of the House of Representétives
was creafed by law using as a basis the population figures of the Fifth Decennial Census of 1830.
The Apportionment Law and was passed by both houses of the Article I Legislative Branch and
enacted upon signing by the Article II Executive Branch President. The ratio of Representatives
to persons was 1 /47,700. See “RIDER I — Document H”.

On June 25, 1842 the Sixth Decennial Apportionment of the House of Representatives
was created by law using as a basis the population figures of the Sixth Decennial Cenéus of
1840. The Apportionment Law was passed by both houses of the Article I Legislative Branch
and enacted upon signing by the Article II Executive Branch President. The ratio of
Representatives to persons was 1/70,680. See “RIDER I — Document I”.  After the Census
of 1840 the size of the House had been increased to 223, and the Nation now had 26 States
admitted to the Union, with an expectation of soon adding more States. Five more States for a
total now of 31 States were added during the next 10 years by the end of 1850, with a national
population now of 23.1 Million as per the 1850 Census, and the continued expectation that even
more States would be added to the Union in the coming years. When these factors were
considered together, it was clear that the House “needed a bigger room”, so to speak, within
which to fneet while in full Session. Therefore, in 1850, Senator Jefferson Davis of Mississippi
introduced a bill calling for an increase to the size of the Capitol Building. Construction began
oﬁ a large addition to the Capitol Building, including a huge addition designated and plaﬁned for
use by the House of Representatives which was built on the South side, attached to and directly
South of the “Old South Wing”. The 1850 construction addition to the Capitol Building
ultimately resulted in an expansion that was more than double the length of the existing Capitol

Building. During the construction in this pre-Civil War period, an odd fact of history is that

11
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slave labor was at times used in the construction of the additions to the Capitol Building. Within
20 years those slaves would be citizens and equally entitled — or at least in theory by
Constitutional Law equally entitled — to be directly counted and represented as “whole” persons,
to vote for Representatives (if a male), and to serve in the House in the room that they had built
while slaves just a few years earlier.

After the Seventh Decennial Census in 1850, Congress was faced with still having to
operate out of what is know known as the “old” South Chamber, or the “old” House Chamber,
and would until after construction on the “new” South Chamber was completed. On May 23,
1850 a law was passed by both houses of the Article I Legislative Branch and enacted after being
signed by into law by the Article II Executive Branch President which outlined the method that
would be used to determine the Apportionment of Congress based upon the 1850 Census. See
“RIDER I — Document J”.  On June 30, 1852, the Seventh Decennial Apportionment of the
House of Representatives was created by law — in accordance with the Federal Law created 2
years earlier - using as a basis the population figures of the Seventh Decennial Census of 1850.
The Apportionment Law was passed by both houses of the Article I Legislative Branch and
enacted upon signing by the Article II Executive Branch President. The ratio of Representatives
to persons was now approximately 1/97,000. See “RIDER I — Document K.

The Eighth Decennial Census was completed in 1860, and in 1862 Congress decided to
apportion by leaving the existing apportionment from 1850 intact with the exception of
increasing the size of the House of Representatives by adding 8 additional Representatives to a
total new total of what was now 241 Representatives total, and allocating those 8 new

Representatives, 1 each, to the States of Pennsylvania, Ohio, Kentucky, Illinois, lowa,

Minnesota, Vermont and Rhode Island. None of the 8 additional Representatives were

12
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apportioned to any of the Southern States that were on the verge of attempting to leave the
Union. That Apportionment Law, just like all previous Decennial Apportionment Laws, was
passed by both houses of the Article I Legislative Branch and enacted upon signing by the
Article IT Executive Branch President. The ratio of Representatives to people was approximately
1/ 130,000. See “RIDER I — Document L”.

In 1869, after the Conclusion of the Civil War and the ratiﬁcatién of the 14"
Amendment, the Construction on the additions to the Capitol had now been completed and the
House of Representatives of the re-unified Nation moved into what we know of today as the Full
House Chamber in the South Wing of the Capitol. In 1870, the Ninth Decennial Census was
completed, the first Census after the 14" Amendment was ratified now requiring the equal
counting of all people.

On February 2, 1872, the Ninth Decennial Apportionment of the House of
Representatives was created by law using as a basis the population figures of the Ninth
Decennial Census of 1870. The Apportionment Law was passed by both houses of the Article I
Legislative Branch and enacted upon signing by the Article 1T Executive Branch President. See
“RIDER I — Document M”. However, after further debate in Congress, on May 30, 1872 the
original Ninth Decennial Apportionment of the House of Representatives was amended and
modified so that the number of Representatives was augmented so that 9 States (New
Hampshire, Vermont, New York, Pennsylvania, Indiana, Tennessee, Louisiana, Alabama and
Florida) were each “apportioned” 1 additional Representative to what each State had been
apportioned 3 months earlier, with each additional Representative to be allowed to run “at large”.

See “RIDER I — Document N”.

13
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On February 25, 1882, the Tenth Decennial Apportionment of the House of
Representatives was created by law using as a basis the population figures of the Tenth
Decennial Census of 1880. The Apportionment Law was passed by both houses of the Article I
Legislative Branch and enacted upon signing by the Article II Executive Branch President. See
“RIDER I — Document O”.

On February 7, 1891, the Eleventh Decennial Apportionment of the House of
Representatives was created by law using as a basis the population figures of the Eleventh
Decennial Census of 1890. The Apportionment Law was passed by both houses of the Article I
Legislative Branch and enacted upon signing by the Article IT Executive Branch President. See
“RIDER I — Document P”.

On January 16, 1901, the Twelfth Decennial Apportionment of the House of
Representatives was created by law using as a basis the population figures of the Twelfth
Decennial Census of 1900. The Apportionment Law was passed by both houses of the Article I
Legislative Branch and enacted upon signing by the Article II Executive Branch President. See
“RIDER I — Document Q.

On August 8, 1911, the Thirteenth Decennial Apportionment of the House of
Representatives was created by law using as a basis the population figures of the Thirteenth
Decennial Census of 1910. The Apportionment Law was passed by both houses of the Article I
Legislative Branch and enacted upon signing by the Article II Executive Branch President. The
Thirteenth Decennial Apportionment Law fixed the size of the House of Representatives at 433,
and provided that if New Mexico and Arizona were admitted as States, that they would be
entitled to 1 Representative each until the next Decennial Census and the enactment of the next

Decennial Apportionment Law. See “RIDER I — Document R”.

14
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On May 16, 1912 the 17" Amendment, which provided for the direct election of Senators
by the voters, was proposed to the States and was ratified on May 31, 1913. In 1920, the
Fourteenth Decennial Census was completed. Also that year, the 19" Amendment, guaranteeing
all woman the right to vote, was proposed June 4, 1919 and was ratified on August 26, 1920,
several months ahead of — and in time for, the 1920 Presidential Election. At this point in history
both the manner in which the Census was conducted and the manner in which federal
Constitutional Officials were chosen was very different that as originally created in 1787. With
the passage of the 14" Amendment, blacks and former slaves were now counted as a “whole”
person for Census purposes, the Senate now was directly elected by the voters, and the voters
now included blacks, women, and even black women, though it would literally be years before
the Constitutional rights conferred by legal truth were converted into actual historical truth in the
political process.

The same year as the Fourteenth Decennial Census of 1920, Republican Warren Harding
of the State of Ohio was elected and took office as the Article II President in 1921. Also elected
in 1920, taking office in 1921, were solid Republican majorities in both the United States Senate
and in the House of Representatives. As the Fourteenth Decennial Census was now completed,
the Congress and the President were now Constitutionally required to pass a new Apportionment
Law. However, Congress and the President simply refused to meet their obligations under the
Constitutional mandate of Article I, Section 2. So, for the first time in history, the size of the
House of Representatives was not changed (increases had been made every 10 years except
1840) and for the first time in History Representatives were not apportioned among the States.
While there were several legislative efforts, the fact remains that during the entire decade of the

1920s no Apportionment of the House of Representatives took place.

15



Case 3:11-cv-07117-PGS-LHG Document 1-8 Filed 12/06/11 Page 16 of 62 PagelD: 85

In 1929, the very same Republican controlled Congress and a (different) Republiéan
President, proposed a controversial federal law, H.R. 11725, that by its own terms attempted to,
for the first time, created a process-to Apportion the House of Representatives several years in
the future, after the 1930 Census, a job that many argued should be left for that Congress. There
was much opposition to the 1929 Act, as best articulated by the January 8, 1929 Minority Views
to H.R. 11725, which read as follows:

We desire to submit briefly our reasons for
opposing the bill.

In the first place it is practically the same
bill that was rejected by this House on May 18,
1928. It has been slightly denatured by a few minor
amendments.

This legislation is unnecessary, and is an
attempt to bond a future Congress.

It does not propose to reapportion Congress under
the census of 1920, but attempts to legislate for a
future Congress relative to a reapportionment on the
basis of a census to be taken in 1930.

It also attempts to arbitrarily fix the size of
the House at 435 Members without first taking into
consideration the inequities and injustices that
might be avoided by adjusting the size of the House
under the census of 1930 to take care of all of the
States.

It proposes to lay down a formula, which
they call “major fraction” and which few

Members of the House will understand and fewer
still can explain.

It is proposed also to delegate to the
Secretary of Commerce the apportioning power,
which _is primarily vested in the Congress of the
United States.

In case Congress failed to act at the first session
after the taking of the decennial census, the
executive department charged with the duty of

taking the census would also have placed in its
hands the power of reapportioning the House o0

Representatives under that census.
The Department of Commerce seems to
have tried the case in advance, as they have filed

16
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with the Committee on the Census a table showing
their estimation of the number of Representatives
each State will receive under the census of 1930.
This forecast itself shows the inadvisability of
delegating the power of reapportionment o,
Congress to the Department of Commerce.

Under the table prepared they show that,
according to their estimation, if the method of
“major fractions” is used to reapportion Congress
after the census of 1930 is taken, the following
States would lose the number of representatives
indicated: Indiana, 2; Iowa, 2; Kansas, 1,
Kentucky, 2; Louisiana, 1, Maine, 1; Massachusetts,
1; Mississippi, 2, Missouri, 4; Nebraska, 1, New
York, 2; North Dakota, 1; Tennessee, 1, Vermont,
1; Virginia, 1.

Thus, approximately one-third of the States would
have their representation arbitrarily reduced
without any opportunity to equitably adjust the size
of the House to meet the then existing conditions.
In Order to avoid the absurd and ridiculous
situation in which the passage of this bill would
place the Congress, we respectfully submit that it
would be better to wait until after the taking of the
census of 1930, and then have the House

reapportion its membership according to that
census. (Emphasis added).

[REPORT - “Apportionment of Representatives —
Minority Views on H.R. 117257, 70™ Congress, 2d
Session, Report 2010 Part 2, January 8, 1929].

Over strenuous opposition, the 1929 Act was passed by the Republican Congress and
signed by Republican President Herbert Hoover into law on June 18, 1929. See “RIDER I —
Document S”.  As enacted, and by its terms, the 1929 Act left the size of the House of
Representatives the same as created in 1911 (ie. 435 as New Mexico and Arizona had been
admitted to the Union, so 433 + 2 = 435). House Speaker Nicholas Longworth had strongly and

effectively opposed increasing the Size of the House of Representatives beyond the then existing,

yet completely arbitrary number, of 435 Representatives, arguing that any increase in size would

17



Case 3:11-cv-07117-PGS-LHG Document 1-8 Filed 12/06/11 Page 18 of 62 PagelD: 87

make the House too large to administer, and that in any event any increase in the number of
Representatives would require adding on to or making the South Wing House Chamber larger.
As configured in 1911, there were, and are, 448 Seats in the Well of the House Chamber. In the
end, Speaker Longworth had gotten his way: The House size was effectively “capped”, at least
temporarily, at 435 Representatives. The 1929 Act also required that the after the 1930 Census
the Census Bureau in the Department of Commerce prepare an Apportionment of the 435 Seats
pursuant to 2 math formulas, “The Method of Major Fractions”, which had been used in 1911,
and the “Method of Equal Proportions.” Congress was free to choose one or the other, but if no
action was taken, the Apportionment figures as calculated under the manner last used in 1911
(“Method of Equal Fractions™) would become the 1930 Decennial Apportionment Law due to
inaction. See 46 Stat. 26 at “RIDER I — Document S”.

After the 1930 Decennial Census, as now required by the 1929 Act, the Bureau of Census
in the Department of Commerce prepared a “Census Apportionment.Statement” in chart format
which referenced the number of Representatives each State would be entitled to under both the
“Method of Major Fractions” and the “Method of Equal Proportions”, and as per the 1929 Act,
on December 4, 1930, President Herbert Hoover — who had been defeated the month before by
Franklyn Roosevelt in the Presidential Election — forwarded on the “Census Apportionmeﬁt
Statement” to Congress. See “RIDER I —Document T”.  As the number of Representaitives
apportioned to each State happened to be the same under both mathematical formulas, Congress
took no action and the “Census Apportionment Statement” went into effect, becoming the first
Decennial Apportionment in history that was put into effect without a specific law being enacted

relative to the corresponding Decennial Census where the law itself specifically determined the

total number of Representatives to serve in the House of Representatives and specifically
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apportioned those Representatives to each State, with a State and a “dash” and a corresponding
number of Representatives Apportioned. See “RIDER I — Documents A through Document S”.

This “process” of Decennial Apportionment was also used after the 1940 Decennial
Census. However, the Census Process had now been altered again. Under Article I, Section 2 as
originally enactéd, slaves were counted as 3/5 of a person for Census purposes, but the 14"
Amendment changed this in 1868 so that now free blacks were counted as whole persons for
census purposes. Article I, Section 2 as originally enacted also required that “Indians not taxed”
not be counted in the population count of the Census. However, as of 1940, the United States
Attorney General concluded that there were no longer any Indians that fit that definition, see 39
Opinions of Attofney General 518 (1940), and as such, after 1940, all persons were counted.
With the counting of “all persons” as “whole persons” after the Sixteenth Decennial Census was
completed. However, under the 1929 Act the Census Bureau was required to prepare
Apportionment with 2 Charts, and unlike 10 years earlier, now there was a variance between the
two math formulas. Under the “Method of Major Fractions” that would go into effect if no other
law making action was taken, Arkansas would loose 1 Representative and Michigan would gain
that Representatives. Under the “Method of Equal Proportions”, however, each State would
retain the same identical number of Representatives as had been “apportioned” in the 19310
“Census Apportionment Statemenf’. |

After debate, on November 15, 1941, Congress and the President passed the 1941
Apportionment Act which operated to amend the 1929 Apportionment act so as to permanently
choose the “Method of Equal Proportions™ as the math formula for all future automatic

Apportionment processes. See 55 Stat. 761 at “RIDER I — Document V”. So, for the decade
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of the 1940s, everything stayed the same: 435 Voting Representatives, Apportioned as they were
under the Census Bureau’s “1930 Decennial Census Apportionment Statement”.

In 1950, after the Seventeenth Decennial Census was completed, the Constitutionally
required Article I, Section 2 Apportionment of the now essentially fixed by tradition number of
435 Representatives was completed with the “process” as outlined in the 1929 Act as amended
by the 1941 Act, which was now codified at 2 U.S.C. 2a: With a “1950 Decennial Census
Apportionment Statement” being prepared by a career Federal Civil Servant in the Bureau of
Census within the Department of Commerce, using the “Method of Equal Proportions”, which
was then effectively treated as Federal Law by virtue of inaction of Congress and the President.
In 1959, Alaska and Hawaii were admitted to the Union as the 49" and 50™ States respectively,
and upon admission, each was given the 1 Representative guaranteed to every State by Article I,
Section 2, which temporarily raised the number of voting members of the House of
Representatives to 437. See “RIDER I — Document W” and RIDER I — Document X"

In 1960, the Eighteenth Decennial Census was completed, the number of Representatives
was then reduced from 437 back to 435, and the Constitutionally required Article I, Section 2
Apportionment of the 435 Representatives was completed with the “process” as outlined in the
1929 Act as émended by the 1941 Act, which was now codified at 2 U.S.C. 2a: With a “1960
Decennial Census Apportionment Statement” prepared by a career Federal Civil Servant in the
Bureau of Census within the Department of Commerce, using the “Method of Equal
Proportions”, which was effectively then treated as Federal Law by virtue of inaction of

Congress and the President.
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During the 1960s, the United States Supreme Court addressed the issue of proportional
representation in the United States House of Representatives and State Legislative Bodies,
requiring compliance with the so called “1 man — 1 vote” standard. See Legal Argument, infra.

In 1970, the Nineteenth Decennial Census was completed, and the Constitutionally
required Article I, Section 2 Apportionment of the 435 Representatives was completed with the
“process” as outlined in the 1929 Act as amended by the 1941 Act, which was now codified at 2
US.C. 2a: With a“1970 Decennial Census Apportionment Statement” prepared by a career
Federal Civil Servant in the Bureau of Census within the Department of Commerce, using the
“Method of Equal Proportions”, which was effectiveiy then treated as Federal Law by virtue of
inaction of Congress and the President.

The same “process” of Apportionment took after the Twentieth Decennial Census in
1980, after the Twenty First Decennial Census in 1990, after the Twenty Second Decennial
Census in 2000, and, unless this Court acts, will take place after the Twenty Third Decennial
Census of 2010.

Under the relevant portions of the Census Act and 2 U.S.C. 2a, President Obama received
the “2010 Decennial Census Apportionment Statement” from the Secretary of Commerce (See
“Exhibit B” attached to Plaintiff’s Verified Complaint), who received it from the Director of
the Census Bureau, who received it after it was prepared by career Federal Civil Servants in the
Census Bureau applying the “Method of Equal Proportions” formula to the 2010 Census figures
(See “Exhibit A” attached to Plaintiff’s Verified Complaint). Having been sent up through the
“chain of command” in the Article II Executive Branch, as per 2 U.S.C. 2a(a), on January 6,
2011, President Obama sent on the “2010 Decennial Census Apportionment Chart” to the

Speaker of the House and the President Pro Tempore of the Senate. (See “Exhibit C” attached
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to Plaintiff’s Verified Complaint). Congress took no action other than to refer a copy of the
“Census Apportionment Statement” to Committees and note receipt of the 1 page 1 sentence
cover letter from the President in the Congressional Record. As per the statutory obligation
imposed under 2 U.S.C. 2a(b), the Clerk of the House of Representatives then prepared a
“Certificate of Entitlement” advising that as of January 3, 2013, the State of New Jersey is
entitled to twelve representatives in the United States House of Representatives. (See “Exhibit
D” attached to Plaintiff’s Verified Complaing). That is the entirety of the action taken in the
Constitutionally mandated Apportionment of Representatives under the Twenty Third Decennial
Census of 2010.
According to Census statistics, the average optimal ratio of Representatives to people in
the House of Representatives as per the 2010 Nation Census Population stated as of April 1,
2010 at 308.7 Million would be 1 Representative for every 710,676 beople. Under the 2010
“Census Apportionment Statement”; New Jersey will loose 1 Representative, from 13 to 12, and
will have a ratio of Representatives to people of 1 Representative for every 733,95 8, above the
National Average. The Chart plaintiff has prepared uses population statistics from official
United States 2010 Census Statistics as listed in the Census Bureau Web Site, which da;ta is
different from the population data listed in the “Chart” that was actually used for the c;'eation
of the 2010 statutory automatic “2010 Decennial Apportionment Statement”. See and
compare population data as listed on the Census Bureau Web Site with “Exhibit A”, “Exhibit
B”, and “Exhibit C” attached to Plaintiff’s Verified Complaint. Plaintiff to date has found no
explanation for this discrepancy.
At paragraph 24, subparagraphs 1 through 50, of Plaintiff’s Verified Complaint is a chart

for all 50 States based upon Official 2010 Census Statistics that demonstrates the great variances
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not only by percentages but more importantly, by actual people, among the States. Plaintiff’s
votes for Congress and for President (through the Electoral College process) will be counted with
less weight than that of millions of others throughout the nation. The vast disparity among the
States will detrimentally and to an unconstitutional level dilute plaintiff’s vote for President in
the Electoral College and will detrimentally and to an unconstitutional level dilute plaintiff’s

voice in the United States House of Representatives.

LEGAL ARGUMENT
POINT 1
THE PRESENT “PROCESS” FOR DETERMINING
DECENNIAL APPORTIONMENT IS
UNCONSTITUTIONAL AND VIOLATES THE
“SEPARATION OF POWERS DOCTRINE”
The 2011 Apportionment cpnducted by the Article II Executive Branch pursuant to 2
U.S.C. 2a, is per se unconstitutional as a violation of Article I, Section 2 (“Apportionment
Clause”); the Fourteenth Amendment, Section 2 (“Apportioning of Whole Persons”); Article I,
Section 1 (“Vesting Clause”); Article I, Section 7, Clause 2 (“Bicamerality Clause”); Article I,
Section 7, Clause 3 (“Presentment Clause™), Article II, Section I, and Twelfth and Twenty Third
Amendments (Fair representation in “Electoral College”) of the United States Constitution
specifically, and the so called “Separation of Powers Doctrine” generally. |
The operative Federal Statute for the 2010 Census Apportionment of Representati?ves

being directly challenged in this case, now codified at 2 U.S.C. 2a reads in its present form as

follows:
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(a)

(b)

©

* %k %
Sec. 2a. Reapportionment of Representatives;

time and manner; existing decennial census
figures as basis; statement by President; duties

‘of clerk.

On the first day, or within one week thereafter, of
the first regular session of the Eighty-second
Congress and on each fifth Congress thereafter, the
President shall transmit to the Congress a Statement
showing the whole number of persons in each State,
excluding Indians not taxed, as ascertained under
the seventeenth and each subsequent decennial
census of the population, and the number of
Representatives to which each State would be
entitled under an apportionment of the then existing
number of Representatives by the method known as
the method of equal proportions, no State to receive
less than one Member.

Each State shall be entitled in the Eighty —Third
Congress and in each Congress thereafter until the
taking effect of a reapportionment under this section
or subsequent statute, to the number of
Representatives shown in the statement required by
subsection (a) of this section, no State to receive
less than one Member. It shall be the duty of the
Clerk of the House of Representatives, within
fifteen calendar days after the receipt of such
statement, to send to the executive of each State a
certificate of the number of Representatives to
which such State is entitled under this section. In
case of a vacancy in the office of the Clerk, such
duty shall devolve upon the Sergeant at Arms of the
House of Representatives.

Until a State is redistricted in the manner provided
by the law thereof after any apportionment, the
Representatives to which such State is entitled
under such apportionment shall be elected in the
following manner: (1) If there is no change in the
number of Representatives, they shall be elected
from the districts provided by the law of such State,
and if any of them are elected from the State at
large they Shall continue to be so elected; (2) if
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there is an increase in the number of
Representatives, such additional Representative or
Representatives from the districts then provided by
the law of such State; (3) if there is a decrease in
the number of representatives but the number of
districts in each State is equal to such decreased
number of Representatives, they shall be elected
from the districts then provided by the law of such
State; (4) if there is a decrease in the number of
Representatives but the number of districts in such
State is less than such number of Representatives,
the number of Representatives by which such
number of districts is exceeded shall be elected
from the State at large and the other Representatives
from the districts then prescribed by law of such
state; (5) if there is a decrease in the number of
Representatives and number of districts in such
State exceeds such decreased number of
Representatives, they shall be elected from the State
. at large.

[2 US.C. 2a(a), (b) and (c)].

The Statutory Federal Law Making Process in 2 U.S.C. 2a, simply described, and as took

place in 2011 regarding the 2010 Decennial Census, works as follows:

A)  Defendant Director Grover (or his predecessor) and the United
States Bureau of Census in the Article II Branch of Government
conducts the 2010 Census and reports the Census Populations of
the Nation as a whole and of each individual State as of April 1,
2010.

B.)  Thereafter, United States Civil Servant Employees at the Bureau of
Census in the Article IT Branch of Government then take the
number of 435 Representatives that Congress capped their size at
in 1911 and, using the State Census Populations of the 50 States,
apply the mathematical formula known as the “Method of Equal
Proportions” to determine how many Representatives out of the
435 each State is entitled to, with each State entitled to at least 1
Representative no matter what the State’s population.
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C.)  United States Civil Servant Employees at the Bureau of Census in
the Article II Branch of Government then prepare a “Chart”
(usually 1 page), commonly known as a “Decennial Census
Apportionment Statement”, which reflects each State and the
number of Representatives each State is entitled to out of the 435
Representatives according to the statutorily chosen mathematical
formula.

D.)  That “Chart” (“Decennial Census Apportionment Statement”) is
then given by the United States Civil Servant Employees to the
Director of the Census Bureau, in this case, defendant Director
Grover (or his predecessor). Director Grover (or his predecessor) -
does nothing more than the ministerial task of preparing a “Census
Director’s cover letter” (usually 1 page also) addressed to the
Secretary of Commerce which is then literally stapled over the
“2010 Decennial Census Apportionment Statement”, and the
“Census Director’s cover letter’ and the “Census Apportionment
Statement” are then sent to the Secretary of Commerce, in this case
defendant Secretary Bryson (or his predecessor, former Commerce
Secretary Gary Locke). See “Exhibit A” attached to Plaintiff’s

Verified Complaint.* *(“Exhibit A” includes the December 5, 2011 cover letter
formal response that plaintiff received from Dana Cope, Chief, Freedom of Information Act and
Information Branch, United States Department of Commerce, Economics and Statistics
Administration (I page), which FOIA response included the December 21, 2010 Memorandum (1
page) from and signed by defendant Grover, with three pages of single page charts referenced as
“Tables” 1, 2 & 3, with Table 1 being the single page 2010 Decennial Census Apportionment
Statement, all sent fo non-party Rebecca M. Blank, Undersecretary for Economic Affairs in the
United States Department of Commerce, who then gave the “2010 Decennial census
Apportionment Chart” to the then Secretary of Commerce, Gary Locke, predecessor to defendant
Bryson. Also part of the same FOIA response to plaintiff’s request are the documents included in
this Verified Complaint at “Exhibit B”, which is the 1 page December 21, 2010 Cover letter from
then Commerce Secretary Gary Locke (predecessor to defendant Bryson) which was sent to
President Obama with the 2010 Decennial Apportionment Statement (1 page) enclosed.)

E.) Once defendant Secretary Bryson (or his predecessor, former
Commerce Secretary Gary Locke) receives the “Census Director’s
cover letter” and the “Decennial Census Apportionment
Statement” at the United States Commerce Department at what is
now the Presidential Cabinet level of Article II Government,
Secretary Bryson is statutorily charged with the ministerial task of
then drafting his own 1 page “Commerce Secretary’s cover letter”
addressed to the President, which encloses the “Decennial Census
Apportionment Statement”. The cumulating document at this
point consists entirely of 1 chart prepared by United States Civil
Servant Employees at the Bureau of Census and 1 cover letter from
an Article IT Cabinet Official, with this 2 page packet then being
sent to the President of the United States, and at this point any
prior charts or cover letters being discarded. See “Exhibit B”
attached to Plaintiff’s Verified Complaint.
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F.) Once the President of the United States receives the package with
1 Chart (prepared by United States Civil Servant Employees at the
Bureau of Census) and 1 cover letter from the Secretary of
Commerce, an Article II Cabinet Official, the President by statute
is required to perform the additional ministerial task of sending the
information on to Congress. This process requires Presidential
staff to discard the cover letter from the Secretary of Commerce, to
make a photocopy (so that there are 2 copies of what the President
has received) and for the President to also prepare his OWN cover
letters (usually 1 page, 1 sentence), one addressed to the each of
the Presiding Legislative Officers in Congress, in this case
defendant Speaker Boehner at the House of Representatives and
defendant President Pro Tempore Inouye in the Senate. The
President may opt to simply send the same one identical cover
letter to each legislative leader addressed simply to “Congress”.
At this point, the 2 packages contains 1 Chart prepared by United
States Civil Servant Employees at the Bureau of Census (the
“Decennial Census Apportionment Statement”), and the
President’s cover letter. That is it. That is the entirety of the
Decennial Apportionment of Representatives required by Article I,
Section 2 of the United States Constitution.

G. A true copy of the President’s 2010 Census 2 U.S.C. 2a Cover
Letter and the “2010 Decennial Census Apportionment Statement”
is attached hereto. See “Exhibit C” attached to Plaintiff’s

Verified Complaint.** *%(The President’s Cover letter and the actual “2010
Decennial Apportionment Statement” sent to Congress were found by plaintiff with great
difficulty, but with the assistance of the defendant Haas’ Office, ultimately plaintiff was
directed to the Government Printing Office where the letter and chart are printed as House

Document 112-5).

H.)  “Exhibit C” attached to Plaintiff’s Verified Complaint was sent by
the President to the Speaker of the United States House of
Representatives and was received by defendant Boehner on
January 5, 2011 as reflected in the Congressional Record as
follows:

THE APPORTIONMENT POPULATION AND NUMBER OF REPRESENTATIVES,
BY STATE: 2010 CENSUS - MESSAGE FROM THE PRESIDENT OF THE UNITED
STATES (H.DOC.NOQ.112-5) - - (House of Representatives — January 5,2011)

{Page: H31]
The SPEAKER pre tempore laid before the House the following message from the
President of the United States; which was read and referred to the Committees on the
Judiciary and Oversight and Government Reform and ordered to be printed:
To the Congress of the United States:
Pursuant to title 2, United States Code, section 2a(a), I transmit herewith the statement

showing the apportionment population for each State as of April I, 2010, and the number
of Representatives to which each State would be entitled.
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L)

J.)

K.

Barack Obama.
The White House, January 5, 2011

[See House Doc. No. 112-5]

“Exhibit C” attached to Plaintiff’s Verified Complaint was sent by
the President to the President Pro Tempore of the Senate and was
received by defendant Inouye on January 5, 2011 as reflected in
Journal of the Senate: ~

REPORT OF THE APPORTIONMENT POPULATION FOR EACH STATE AS OF
APRIL 2010, AND THE NUMBER OF REPRESENTATIVES TO WHICH EACH
STATE WOULD BE ENTITLED - - PM1 - - (Senate — January 5, 2011)

[Page: S61]

The PRESIDING OFFICER laid before the Senate the following message from the
President of the United States, together with an accompanying report; which was referred
to the Committee on Homeland Security and Government Affairs:

To the Congress of the United States:

Pursuant to title 2, United States Code, section 2a(a), I transmit herewith the statement
showing the apportionment population for each State as of April 1, 2010, and the number
of Representatives to which each State would be entitled.

Barack Obama.
The White House, January 5, 2011

[See Page S61, 2011 Congressional Record.]

Once received in the House of Representatives, defendant House
of Representatives Clerk Haas is charged by law with the
ministerial task of looking at the 2010 Census Apportionment
Statement” as to each State and the number of Representatives
apportioned out of the 435 by pursuant to the mathematical
formula conducted by United States Civil Servant Employees at
the Bureau of Census, and to then prepare “Certificates of
Entitlement” (ie “New Jersey — 13 representatives”) for all 50

‘States, and to then send each of the 50 Governors a “Certificate of

Entitlement” - with yet another 1 page 1 sentence cover letter.
Attached hereto is a true copy of the “Certificate of Entitlement” as
to New Jersey and a true copy of the House Clerk’s cover letter to
New Jersey Governor Chris Christie dated January 12, 2011. See

“Exhibit D”, *** ***(«“Exhibit D” includes the November 28, 2011 response to
plaintiff’s New Jersey State Law “Open Public Records Act Request” (1 page), which provided
plaintiff with a copy of the January 12, 2011 cover letter from defendant Haas to New Jersey
Governor Christie (1 page) and the January 11, 2011 “Certificate of Entitlement” granting
New Jersey 12 Representatives in the United States House of Representatives (a loss of 1
Representative) as of January 3, 2011 (1 page), both filed with the New Jersey Secretary of
State Kim Guadagno on September 19, 2011).

Once each Governor receives the cover letter and “Certificate”,
each Governor (here Governor Christopher Christie) follows State
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Law to commence the politically complicated intrastate
“Redistricting” Law Making Process.

The present statutory scheme for creating the “Federal Law” or “Federal Process” which
Apportions the Representatives in Congress in 2 U.S.C. 2a, delegates the Article I, Section 2
Constitutional responsibility of Congress to Apportionment the Representatives in the House of
Representatives after each Decennial Census automatically and exclusively to the Article II
Executive Branch of Government to the exclusion of the Aﬁicle I Legislative Branches of
Government, and operates such that the what is actually occurring is that career Federal Civil
Service Employees in a Bureau within a Cabinet Department under the Article II President are
literally deciding and énacting the actual Decennial Apportionment. This bizarre process of a
“law to automatically create law” is nonetheless still in the end creating Federal Law as
otherwise mandated by Article I, Section 2. As Constitutional Jurisprudence is easily
understood, this apportionment “process” outlined in 2 U.S.C. 2a is conducted in such a way as
to clearly violate the “Separation of Powers Doctrine” génerally, and Article I Section 2, the
Fourteenth\ Amendment, Section 2, Article I, Section 1 (“Vesting Clause™); Article 1, Section 7,
Clause 2 (“Bicamerality Clause”); Article I, Section 7, Clause 3 (“Presentment Clause™), and
Article II, Section I, and Twelfth and Twenty Third Amendments (Fair representation in
“Electoral College™) of the United States Constitution specifically. See Clinton v. City of New
York, 524 U.S. 417 (1998); Bowsher v. Synar, 478 U.S. 714 (1986); LN.S. v. Chada, 462 U.S.
919 (1983); United States Senate v. Federal Trade Commission, 463 U.S. 1216 (1983); City of .
New Haven, Conn. v. United States, 809 F.2d 900 (D.C; Cir. 1987); Youngstown Sheet & Tube
Co. v. Sawyer, 343 U.S. 579 (1952); Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); and

Schecter Poultry Corp. v. United States, 295 U.S. 495 (1935).

29



Case 3:11-cv-07117-PGS-LHG Document 1-8 Filed 12/06/11 Page 30 of 62 PagelD: 99

The challenged statute, 2 U.S.C. 2a by its very terms, quits simply completely divests the
Article I Senate and House of Representatives and the Article II President of any obligation to
participate in or oversee or even to review the Article I, Section 2 Constitutionally mandated law
making process of Decennial Apportionment. The fact that Congress and the President may still
enact another law if they are unhappy with the “Census Apportionment Statement” (if members
of Congress can even find it or bother to look for it) does not change the reality that this “pre-
planned” manner of delegating what is most certainly and clearly Federal Law making to career
Federal Civil Service Employees to unilaterally and automatically create the “Census
Apportionment Statement” that is ultimately treated as “Law”, is under any objective analysis
little more that the product of a blatantly unconstitutional blind delegation of Article I legislative
powers and Article II Exeputive Law making powers. Indeed, in this “process”, these career
Federal Civil Servants are required to use what is in all probability a flawed mathematical
formula to supposedly “equitably” Apportion the Representatives in Congress among the States.
(How any mathematical formula could ever exercise the necessary discretion to “equitably”
apportion, as opposed to somehow “divide”, is another issue entirely.).

Under Article I, Section 2 the Congress and the President themselves are to perform the
Constitutionally mandated job of Decennial Apportionment of Representatives through the
political process and in conformance with and pursuant to the actual Constitutional law mgking
process. Indeed, this is how Congress and the President interpreted their own Article I, S'eiction 2
obligations regarding Decennial Apportionment since the first Decennial Apportionment 1'n
1792. Every 10 years, after the first Decennial Census in 1790 and the first Decennial

Apportionment in 1792, Congress and the President always enacted the Decennial

Apportionment by passing a specific law listing each State and the number of Representatives
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each State would be entitled to in the House of Representatives until the next Decennial Census
and next Decennial Apportionment occurred. The number of Representatives was routinely
increased, and equitable (as opposed to “mathematical”) adjustments were routinely made in the
Decennial Apportionment Federal Law Making Process. This was the case after the first
Decennial Census held in 1790, and each thereafter in 1800, 1810, 1820, 1830, 1840, 1850,
1860, 1870, 1880, 1890, 1900 and 1910. See Statement of Facts. In this regard, “ ... early
Congressional practice [ ] provides contemporaneous and weighty evidence of the Constitution’s
meaning.” Alden v. Maine, 527 U.S. 706, 743-744 (1999) (quotations omitted). It has been
noted directly in the Apportionment Context by the Supreme Court itself that “...[t]he
interpretations of the Constitution by the First Congress are persuasive[.]” Franklin v.
Massachusetts, 505 U.S. 788, 803 (1992). |

Why in 1920, 90 years ago, Congress and the President suddenly gtopped meeting their
Constitutional obligation may be an interesting question to hypothesize about. Indeed, plaintiff
has his own suspicions. But such historical conjecture is not relevant to this case, as the
undisputed fact remains that, for whatever the reason, Congress and the President stopped
meeting their Article I, Section 2 Constitutional oingation to enact a Decennial Apportionment
Law after the 1920 Census. To this end, there can be no reasonable question that Congress and
the President still have not enacted any valid “Federal Law” within the meaning of the
Constitution regarding the 2010 Decennial Census.

The Article I Congress takes official action through “Resolutions” (not Constitutionally
made “Law”, rather an official expression of the will or sentiments of either house, whethér
either simple, joint or concurrent), and creates Federal Law by passing bills that may become

law, but only if approved by a majority of both houses and approved by the President, or if
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approved by a maj orify of both houses and if such bill is subject to “veto” by the President, the
bill may still become law if 2/3 of each House votes in favor to “override” the veto and enact the
bill into Federal Law. However, that is now what occurred here.

The Article II President may take Article Il Legislative Action by approving or
disapproving a law with a “veto” as previously described. Additionally, the President may under
certain circumstances issue “Executive Orders” which often are treated as though they carry the
force of Federal Law, though an Executive Order is actually not a Constitutional made Federal
Law. And, when permitted by‘ Congress, the Article II President may also engage in what is now
a limited and accepted form of Article I Legislative Law making through the Administrative
Process and the A.P.A., which process is completely public and transparent and is reported in the
Federal Register and the Code of Federal Regulations. (for more detail, see infra.). But again,
that is not what occurred here.

The sum total of the Article II President’s actual “substantive” pérticipation in the
process is a 1 page 1 sentence transmittal letter to both houses of Congress, that reads merely as
follows: “Pursuant to title 2, United States Code, section 2a(a), I transmit herewith the statement
showing the apportionment population for each State as of April 1, 2010, and the number of
Representatives to which each State would be entitled.” See President’s Transmittal Letter at
“Exhibit A” to Plaintiff’s Verified Complaint.

Exactly what is a “2010 Decennial Census Apportionment Statement” in relation to the
actual Article I and Article IT law making process? Ekactly what is a 2 U.S.C. 2a(b) “Certificate
of Entitlement” prepared by the Clerk of the House of Representatives in her ministerial capacity
solely from blind reliance on the “2010 Decennial Census Apportionment Statement” which is

then merely mailed to the 50 State’s Governors? Neither qualify as any recognizable form of
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“Federal Law” that an Article III Court could recognize, or moré importantly that an Article III
Court would ever be lawfully or equitably entitled to actually enforce! Moreover, Article III
“Federal Laws” are kept and compiled and made public in the United States Statutes at Large,
United States Public Laws, or made part of the 50 Titles in the United States Code. Neither the
“Census Apportionment Statement” nor the House Clerk’s 50 “Certificates of Entitlement” are
found with the laws and are rather titled as miscellaneous House and Senate Documents. Article
II “Administrative Laws” are created through the detailed and public A.P.A. process and are
reported in the Federal Register or the Code of Federal Regulations. Indeed, the United States
Bureau of the Census and all standards and steps in the 2010 Decennial Census counting process
were created through the APA Process and well reported in the Federal Register and the Code of
Federal Regulations. The Decennial Apportionment Process conducted by the United States
Census Bureau? Nothing is found anywhere in the Federal Register or the Code of Federal
Regulations. Nothing.

Whatever this odd process is, it is quite simply not any recognized form of lawmaking,
nor is it is the exercise of properly delegated legislative authority, and it is not a constitutionally
valid Article I, Section 2 Apportionment of Representatives. At best the “2010 Decennial
Census Apportionment Statement” is a suggestion for Apportionment that may — or may not — be
adopted and enacted by Congress and the President. The “Certificate of Entitlement” issued by
the Clerk of the House of Representatives in this case truly means absolutely nothing ina
Constitutional, and therefore, Legal, sense. At issue is merely a Chart prepared by a Bureau
within a Department within the Article II Executive Branch, without any substantive

participation by the President, and without any participation from the Article I Legislative
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Branch. And a certificate sent out by a Clerk. Neither is “Federal Law” in any Constitutional
sense, nor in any other sense.

As such, until such time as Congress and the President take some action in conformance
with the Constitution and enact a valid and legitimate 2010 Decennial Apportionment Law, the
2010 Decennial Apportionment has not yet occurred. Therefore, plaintiff is ehtitled toa
declaration that the “2010 Decennial Census Apportionment Statement” and the House of
Representative Clerk’s “Certificate of Entitlement” are not Federal Law and are a nullity, and
that as yet the 2010 Decennial Apportionment of Representatives in the United States of

Representatives has not yet occurred.

POINT II
THE PRESENT “PROCESS” FOR DETERMINING
DECENNIAL APPORTIONMENT IS
UNCONSTITUTIONAL AND VIOLATES THE
“NON-DELEGATION DOCTRINE”

The 2011 Decennial Apportionment conducted pursuant to 2 U.S.C. 2a is unconstitutional
as a clear violation of Article I, Section I (“Vesting Clause”) specifically, and as a clear
violation of the so called “Non-Delegation Doctrine” generally.

Well over 100‘years ago in Field v. Clark, 143 U.S. 649 (1892) Justice Harlan
acknowledged the fact “...[t]hat Congress cannot delegate legislative power ... is a principle
universally recognized as vital to the integrity and maintenance of the system of government
ordained by the Constitution.” Id. at 692. This principle is universélly recognized in the so
called “Non-Delegation Doctrine” which derives textually from Article I, Section I of the United

States Constitution (“Vesting Clause™). Unchecked delegation by the Article I Legislativ§

Branch of Constitutional Government undercuts the accountability of the Senate and House of

34



Case 3:11-cv-07117-PGS-LHG Document 1-8 Filed 12/06/11 Page 35 of 62 PagelD: 104

Representatives to the voting electorate, and subjects people to rules created through ad hoc
commands rather than to rules created by democratically considered and enacted general laws
created by elected officials..

Despite the absolute statement in Field v. Clark that “Congress cannot delegate
legislative power”, the reality arose that for the Executive II Branch to faithfully execute laws
enacted that that there would necessarily be a degree of interpretation of the duly created federal
law by the Article IT Executive Branch when implementing and enforcing the federal law
through Article IT Executive Branch Agencies. Article II Executive Branch Agencies are unique
in that in performing their Article II job, they are often inevitably required to execute and
perform powers characteristic of all three Constitutional branches of government. Stated
somewhat more simply, once a federal law is enacted in conformance with the Constitution in
the first instance, some further action to implement the law by the Article II Executive Branch in
creating Administrative Rules and Regulations may be viewed as the Article II Executive Branch
unilaterally exercising a form of Article I “legislative power”, though “legislative power” of a
nature that is short of actual Article I and Article II Constitutional law making. Ultimately, in J.
W. Hampton, Jr. & Co. v. United States, 276 U.S. 394 (1928), the Supreme Court addressed and
resolved the conflicted issue, stating that in adopting a legislative delegation to the Aﬁicl§ II
Executive Branch, Congress must include in a federal statute an “intelligible principle” toE guide
the exercise of discretion by the Article II Executive Branch. In short, what is now known as the
“Intelligible Principle Doctrine” operates to permit a limited delegation of legislative power to
the Article II Branch and the Article II Agericies charged with administering the duly enacted
federal laws, but only of if accompanied by an “intelligible guiding principle” in the enacted

federal statute. Conversely, a direct delegation of the actual Article I and Article I
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Constitutional law making power to the Article II Executive Branch would remain
unconstitutional as a clear violation of Article I, Section I specifically, and the “Separation of
Powers Doctrine” generally.

Thereafter, the Supreme Court has used the “Non-Delegation Doctrine” as the sole source
to invalidate and declare federal statutes unconstitutional only twice, first in Panama Refining
Co. v. Ryan, 293 U.S. 388 (153 5) and later in Schecter Poultry Corp. v. United States, 295 U.S.
495 (1935). However, despite the continued viability of the “Non-Delegation Doctrine”, and
despite that fact that the “Non-Delegation Doctrine” has never been explicitly or implicitly
overruled by the Supreme Court, the plain fact is that since 1935 the Supreme Court, though
asked to do so on a variety of occasions, has not held a single federal statute unconstitutional on
“Non-Delegation Doctrine” grounds only.

Since J. W. Hampton, Jr. & Co. there has remained evolving disagreement in the
Supreme Court of what exactly is a permitted limited delegation of “legislative powers” to the
Article II Executive Branch necessary for enacting Administrative Rules and Regulations to
implement properly enacted federal laws, and what might otherwise constitute an unpermitted
delegation of Article I Constitutional law making powers. We know that “...[d]espite the
statement in Article I of the Constitution, that ‘All legislative Power herein granted shall be
vested in a Congress of the United States’, it is far from novel to acknowledge that independent
agencies do indeed exercise legislative power.” Bowsher v. Synar, 478 U.S. 714, 721 (1986).
We also know that Justice Thomas questions the scope of the “Intelligible Principle Doctrine”
first created in J. W. Hampton, Jr. & Co. See Whitman v. American Trucking Association, 531
U.S. 457,487 (2001) (Thomas, J., concurring). Former Justice and later Chief Justice Rhenquist

also took a similar position to that of Justice Thomas. See e.g. Union Department v. American
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Petroleum Institute, 448 U.S. 607 (1980) (Rhenquist, J., concurring) and American Textiles
Manufacturers Institute v. Donovan, 542 U.S. 490, 547 (1981) (Rhenquist, J., dissenting). And
Justice Kennedy discussed the “Non-Delegation Doctrine” at length and in detail in his
concurrence in Clinton v. City of New York, 524 U.S. 417 (1998) where the majority struck down
the “Line Item Veto Statute” on the broader Separation of Powers Doctrine.

The most recent case where the Supreme Court has addressed the “Non-Delegation
Doctrine” directly is Whitman v. American Trucking Association, supra. In Whitman the
specific question before the Supreme Court was “... whether ... the Clean Air Act (CAA)
delegates legislative powers to the Administrator of the EPA.” Whitman, 531 U.S. at 462. In
Whitman, the Court majority opinion upheld the challenged portions of the CAA relying upon
the so called “intelligible principles doctrine”, and in so doing, stated as follows: “...[w]e have
‘almost never felt qualified to second-guess Congress regarding the permissible degree of policy
judgment that can be left to those executing or applying the law.”” Whitman, 531 U.S. at 474-
475 (quoting Mistretta v. United States, 448 U.S. 361, 416 (1989)). The majority in Whitman
then stated that initially “...[i]n a delegation challenge, the constitutional question is whether the
Statute has delegated legislative powers to the agency.” And, if so, the legislative powers
delegated to the Article II Executive Branch may only be delegated under the following
limitations: “...When Congress confers decision making authority upon agencies, Congress
must “lay down by intelligent principle to which the person or body authorized to [act] is
directed to conform.”” Whitman, 531 U.S. at 472. Finding that such had been done by
Congress, the majority upheld the challenged portions of the CAA.

A significant distinction between the CAA at issue in Whitman and the other federal

Rules and Regulations that have been upheld through the years and by the Supreme Court

37



Case 3:11-cv-07117-PGS-LHG Document 1-8 Filed 12/06/11 Page 38 of 62 PagelD: 107

applying the “Intelligible Principle Doctrine”, and the statute challenged here, is the applicability
of the “Administrative Procedure Act” to those cases. The “Administrative Procedure Act”
(APA), 60 Stat. 237 (enacted June 11, 1946), as amended, now codified at 5 U.S.C. 500 et. seq.,
governs the way in which the Article IT Executive Branch Federal Administrative Agencies may
initially propose and then formally establish Federal Regulations that are used to enforce the
laws enacted by Congress and the President. According to the Attorney General’s Manual on the
APA (1947), the basis purposes of the APA are (1) to require Agencies to keep the public
informed of their organization, procedures, and rules; (2) to provide for public participation in
the rulemaking process; (3) to establish uniforrh standards for the conduct of formal rule making
and adjudication; and (4) to define the scope of judicial review. These APA procedural
requirements are included in the process so that the people may comment in what is a completely
public and transparent Article II political Administrative Rule and Regulation making process.
Many steps must take place before a proposed Administrative Rule or Regulation becomes
binding on the public. A detailed and extensive discussion of the APA process is not necessary
here. In lieu of such, plaintiff posits that it is only necessary to note that the statute challenged in
this case, 2 U.S.C. 2a, does not operate any way like the APA, and indeed is not governed by the
APA. Here, unlike the Rules and Regulations enacted under the APA, the “Census
Apportionment Statement” prepared by the Federal Civil Servants in the United States Census
Bureau is not published in the Federal Register or the Code of Federal Regulations, nor is there a
public comment period. Indeed, it took a fbrmal FOIA request from Plaintiff to obtain these
documents.

It is frankly otherworldly that the 535 Members of Congress quietly sit by doing nothing

year after year while such an important law making process — perhaps in many way the most
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important law making process — the Constitutionally mandated Decennial Apportionment of
Representatives in the House of Representatives émong the States according to their numbers -
can be allowed to function on its own in plain sight, yet almost completely in secrete from the
public, and in such a blatantly unconstitutional manner.

Directly on the point of the “Non-Delegation Doctrine”, Justice Thomas made the
following comments in Whitman which plaintiff submits apply to this case:

Although this Court since 1928 has treated the
“intelligible principle” requirement as the only
constitutional limit on congressional grants of
power to administrative agencies, see J. W.
Hampton, Jr. & Co. v. United States, 276 U.S. 394,
409 (1928), the Constitution does not speak of
“intelligible principles.” Rather, it speaks in much
simpler terms: “All legislative powers herein
granted shall be vested in a Congress.” U.S. Const.
Art I, sec. 1. (emphasis added). I am not convinced

that the intelligible principle doctrine serves to
prevent all cessations of legislative power. I
believe that there are cases in which the principle
is intelligible and yet the significance of the
delegated decision is simply too great for the
decision to be called anything other than
“legislative.” A

As it is, none of the parties to these cases
has examined the text of the Constitution or asked
us to reconsider our precedents on cessations of
legislative power. On a future day, however, I
would be willing to address the question of

whether our delegation jurisprudence has strayed
too far from our Founders’ understanding o,

separation of powers. (emphasis in bold italics

mine).

[Whitman v. American Trucking Association, 531
U.S. 457, 487 (2001) (Thomas, J., concurring)].

In Clinton v. City of New York, 524 U.S. 417 (1998), Justice Kennedy discussed the

“Non-Delegation Doctrine” in the context of the collateral broader “Separation of Powers
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Doctrine” (which was the Majority’s basis for striking down the “Line Item Veto Statute”),
noting that that “... [f]ailure of political will does not justify unconstitutional remedies ...”, and
that “[l]iberty is always at stake when one or more of the branches seek to transgress the
separation of powers.” Id. at 450 (Kennedy, J. concurring). Most significant to the plaintiff’s
claims in this case, Justice Kennedy noted as follows:

That a Congressional cessation of power is

voluntary does not make it innocuous. The

Constitution is a compact enduring for more than

our time, and our Congress cannot yield its own

power, much less that of other Congresses to

follow. See Fryetag v. Commissioners, 501 U.S.

868, 880 (1991); c.f Chada, supra. at 942,n 13.

Abdicating of responsibility is not part of the

Constitutional design.

[Clinton v. City of New York, 524 U.S. at 452

(Kennedy, J., concurring)].

Unlike the CAA, or any of the other Article I Executive Branch Administrative Rules or
Regulations that have been brought before the Supreme Court and challenged as a violation of
the “Non-Delegation Doctrine”, the statute in this case, 2 U.S.C. 2a, was enacted by Congress to
carry out a specific action that Congress itself is required to undertake — every 10 years — by
specific Constitutional mandate. See Article I, Section 2. And indeed, Congress and the
President interpreted the Constitution as requiring an actual political process culminating in an
actual Federal Law to enact each Decennial Apportionment, as this is how Congress and the
President effected the Constitutionally required Decennial Apportionments after the
Constitutionally required Decennial Census after the First Decennial Census in 1790, and each

Decennial Census thereafter in 1800, 1810, 1820, 1830, 1840, 1850, 1860, 1870, 1880, 1890,

1900 and 1910. Then, for whatever reason, in 1920, Congress and the President stopped meeting
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their obligations under Article I, Section 2. Despite a “process”, Congress and the President
have not passed a Constitutionally valid Decennial Apportionment Law since 1911. “That an
unconstitutional action has been taken before surely does not render that same action any less
unconstitutional at a later date”. Powell v. McCormack, 395 U.S. 486, 547 (1969). .

This is not a case dealing with a challenge to the Article II Executive Branch fixing of
milk prices pursuant to the APA process for enacting Administrative Rules and Regulations.
Indeed, such a comparatively trivial “legal process” for fixing of milk prices, whether legislative
or not, and if legislative but accompanied by “intelligible principles” to be used in the APA
Administrative Rule and Regulation process permitted, would be conducted in the open with full
notice to the public and the right of the public to be heard, respected and preserved. Mdre
attention would be paid to the theoretical milk price control Regulations than is paid to the
Constitutionally required Article I, Section 2 Decennial Apportionment of the United States
House of Representatives.

The closest — and indeed the only — other “hybrid federal law making process” plaintiff
could find in history in any way analogous to what takes place with this “automatic” Decennial
Apportionment is the statutory law defining the law making process through which Congress and
the President and the t)epartment of Defense (DOD), working in consort, together determine
which military bases to realign or close, which hybrid, somewhat inverted legislative process has
been used 5 times to date (1988, 1991, 1993, 1995 and 2005). See “Defense Base Closure and
realignment Act of 1990, 104 Stat. 1808, as amended, note following 10 U.S.C. 2687.
However, unlike the Statute at issue in this case, the BRAC process and statute require that the
initial DOD Final BRAC Recommendations be presented to the President (ie. the Article II

Executive Branch) for his express approval, and then sent to the Congress (ie. the Article I
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Legislative Branches) for their express “disapproval”. Indeed, in 2005, the President reviewed

* and affirmatively signed off on and affirmatively “approved” the DOD initial BRAC
recommendations, and sent the recommendations on the Congress. If Congress took no action,
the DOD recommendations would become law. If both the Senate and the House passed a
““disapproval resolution” the recommendations would fail to become law. Indeed, a “disapproval
Resolution” was introduced in the House and was defeated by a vote of 324 to 85, so the Senate
took no action (as the House had already failed to “disapprove”) and the recommendations
became law.

While the BRAC law making process may still be somewhat politically controversial,
and perhaps even constitutionally questionable, what can not be disputed is that in the somewhat
inverted BRAC law making process, the legislation started with an initial delegation to the DOD
by Congress in the BRAC Act with an “intelligent principle”, as signed into law by the President

 after being passed by both the Senate and the House. Once the DOD made initial |
recommendations, such recommendations did not and would not become Federal Law unless and
until a second process wherein the recommendations as a whole were actually substantively
considered and passed on by the Article II President and the Article I Legislative Branches - even
though the required action in the Article I Legislative Branch was a “negative resolution to |
“disallow” the recomrhendations. Also, the BRAC process was conducted fully in public and
with the actual requirement in the BRAC statute that the President be “presented” with thie
recommendations for review, and that the President having an opportunity to take required
conscious action and reject the proposals if he saw fit. If the President substantively approved
the proposals, then the proposals were sent on to the Congress for conscious action and a full

 legislative evaluation and substantive approval and passage into law (albeit in Congress at this
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point the “conscious action” and substantive approval was “negative” as accomplished by doing
nothing if in agreement with the proposals).

This BRAC Process is nothing at all like the mathematically “automatic” and ministerial
apportionment process that results in a “Census Apportionment Statement™, a few cover letters,
and a “Certificate of Entitlement”. In the statutory apportionment “process”, the statutorily
required actions of the Director of the Census Bureau, the Secretary of Commerce, and the
President, are all merely ministerial. The President has no right to approve or disapprove. The
President’s statutory mandate is to prepare a 1 sentence cover letter to Congress, and staple to
that cover letter the “Census Apportionment Statement” that he received from tne Secretary of
Commerce, the Secretary of Commerce having received the Census Apportionment Statement
from the Director of the Census Bureau, who had received the “Census Apportionment
Statement” from the career Federal Civil Servants who prepared the “Census Apportionment
Statement” in some subsection inside the Census Bureau in their offices in Maryland. Once the
“Census Apportionment Statement” was finally sent to Congress, the Clerk of the House then
prepared a “Certificate of Entitlement” and sent a cover letter and a certificate to each of the 50
Governors as the final step in the “process” of actually formally advising each State of the new
number of Representatives apportioned to them as of January 3, 2013. As if this so called law
makmg process were not strange enough, one only needs to look at the 1996 amendment to the
statute at issue in this case to confirm how non-substantive and curious this so called law making
process is: Under present version, if the Clerk of the House is for some reason not available, the
ministerial job of preparing the “certificates” and sending them to the Governors of all 50 States
falls to the responsibility of the Sergeant at Arms of the House. However, up until 1996, if the

Sergeant at Arms himself was also otherwise unavailable, the person then vested with the
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responsibility by pre-1996 version of 2 U.S.C. 2a to prepare and send out the certificates to the
50 Governors was the House Cloak Room Clerk! See Public Law 104-186, title II, Section
201, August 20, 1996, 110 Stat. 1724, found at “RIDER I -Document Y”. In this regard,
plaintiff is unaware of any Constitutional powers vested in the person in charge of coats, hats and
umbrellas for the House members, no matter how nice or trustworthy he or she may actually be.
Sarcastic point having been made, once again it is submitted that an objective review of this
“process” clearly shows that, except for the career Federal Civil Service employees who actually
prepare the “Census Apportionment Statement”, once sent up through the “chain of command”,
all actions in every step of the process are merely ministerial and are in ﬁo way substantive.
Indeed, not only does the “process” fail to require any review or approval by Congress or the
President, the process does not even allow any reasonable opportunity for any review by
Congress or the President. Indeed, once sent on to the Speaker of the House and the President
Pro Tempore of the Senate, by the President, the “Census Apportionment Statement” was not
then even sent on to all 435 Members for Consideration but rather was sent on to two
Committees to be filed away for posterity in what plaintiff will refer to as the “miscellaneous
obscure government documents” file cabinet. Neither the Journal of the Senate nor the
Congressional Record contain the actual “Census Apportionment Statement”, only a recitation of
the Presidents 1 page 1 sentence transmittal letter. There is not even so much as a Resolution to
acknowledge receipt the “Census Apportionment Statement” by Congress. Nor was the “Census
Apportionment Chart” listed as a “Chapter Law”, Public Law, Statute, or codified anywhere.

The only place that it can be found is through the Government Printing Office where it is

assigned “House Document No. 112-5.”
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Quite simply, to continue to blindly defer to the “process” that is taking.place regarding

Constitutional Decennial Apportionment under the challenged statute is to ignore the clear
wording of the text of the Constitution, to ignore the obligations of Congress and the President
imposed by the Constitution, and to ignore the realities of representative government itself. In
the end, this is a case dealing with the core right of plaintiff to Constitutionally fair
representation in one legislative body of Congress, and the core right of plaintiff to
Constitutionally fair representation every 4 years in the Electoral College process used to select
the President and Vice President of the United States. Plaintiff, if he is to be bound by anything
that operates to discriminate against his right to vote for President and to be represented fully in
the House of Representatives, can only be so bound and limited by an actual law enacted in
conformance with the Constitution. And the substance of any such properly enacted law must
still itself comply with the other requirements of the text of the Constitution, and Supreme Court
precedent interpreting the Constitution. Again, that is not the‘case here at all. All that is at issue
here is a “Census Apportionment Statement™ and a “Certificate of Entitlement”, neither of which
are “Federal Law” by even the most forgiving and broad and loose definition. And the fact that
the Census Bureau is directed to use the Census data and the “Method of Equal Proportions”
should also be of no moment as plaintiff submits that this is that rare case, alluded to by Justice

Thomas, “...in which the principle is intelligible and yet the significance of the delegated

decision is simply too great for the decision to be called anything other than “legislative.”

Whitman v. American Trucking Association, 531 U.S. 457, 487 (2001) (Thomas, J., concurring).
Delegating this clearly Constitutionally mandated legislative process to a Division in the
Commerce Department in the Article II Executive Branch to the total exclusion of the Article I

Legislative Branch’s substantive participation in the law making process, and to the total
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exclusion of the Article IT President’s substantive participation in the law making process, is a
clear violation of Article I, Section 1 specifically, and a violation of the “Non-Delegation

Doctrine” generally. Therefore, plaintiff is entitled to the relief requested.

POINT III

CLEARLY ESTABLISHED SUPREME COURT

PRECEDENT AND HISTORICAL PRECEDENT

DEMONSTRATES THAT 2 U.S.C. 2a, AS APPLIED,

VIOLATES PLAINTIFF’S CONSTITUTIONAL RIGHTS

The method used by the Article IT Executive Branch of Government to prepare the 2011

apportionment of Representatives as required 2 U.S.C. 2a, is unconstitutional as applied to the
apportionment of Representatives to the State of New Jersey generally, and as applied to plaintiff
specifically, as failing to comply with the so called “1 man — 1 vote” rule of Westburry v.
Sanders, 367 U.S. 1 (1964). Assuming that the Court rejects plaintiff’s legal arguments in Point

I and Point II above, then in any event 2 U.S.C. 2a, as applied, operates to violate plaintiff’s

Constitutional Rights as outlined further herein.

A. CLEARLY ESTABLISHED SUPREME COURT PRECEDENT
DEMONSTRATES THAT 2 U.S.C. 2a, AS APPLIED,
VIOLATES PLAINTIFF’S CONSTITUTIONAL RIGHTS.

In Westburry v. Sanders, 367 U.S. 1 (1964) the United States Supreme Court stated the

following:

We hold that, construed in its historical context, the
command of Article I, Section 2 that
Representatives by chosen “by the people of the
several States means that, as nearly as is practicable,
one man’s vote in a congressional election is to be
worth as much as another’s.”
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[Westburry v. Sanders, 376 U.S. at 7-8].

Westburry declared such a principle in the context of the intrastate Redistricting process
conducted by State Legislatures that takes place after the interstate process of apportioning
representatives that is conducted by Congress. However, nothing in the Westburry ’s statement
that “...one man’s vote in a congressional election is to be worth as much as another’s” in any
way explicitly or implicitly limits this principle to only apply solely to intrastate Redistricting
that takes place within the State where such man (like plaintiff) may happen to live. Indeed, the
contrary would appear to be the case. The very words of the Constitution itself suggest that the
interstate context was the primary concern of the founding fathers. The Article I, Section 2
controlling phrase regarding apportionment refers to “...the people of the several States ....”
(emphasis added), Article I, Section 2. Moreover, Justice Harlan, in his dissent in Westburry
argued that it was only the interstate apportionment context that was addressed by the language
of Article I, Section 2. Westburry v. Sanders, 376 U.S. at 20 et seq. (Harlan, J., dissenting).
Population variances in Redistricting cases have through the years reduced the Constitutional
standard to acceptable mathematical variances. See Karcher v. Daggett, 462 U.S. 725 (1983).

However, unlike the State intrastate Redistricting context, it is obvious that the
population disparities among the States in the interstate apportionment context can not ever
realistically be susceptible to the same type of actual exacting mathematical equality required by
the Supreme Court in intrastate Redistricting cases.

In United States Department of Commerce v. Montana, 503 U.S. 442 (1992), the

Supreme Court addressed an apportionment challenge by the State of Montana, and in so doing

stated that .....
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There is some force to the argument that the same

historical insights that informed our construction of

Article I, Section 2 in the context of intrastate

districting should apply here as well. As we

interpret the constitutional command, that

Representatives be chooses “by the People of the

Several States” to require the States to pursue

equality in representation, we might well find that

the requirement that Representatives be

apportioned among the several States “according

to their respective Numbers” would also embody

the same principles of equality. Yet it is by no

means clear that the facts here [in Montanaj

establish a violation of the Westburry standard.

[United States Department of Commerce v.

Montana, 503 U.S. at 461].

So, it is clear that the Supreme Court did not in any way reject the Westburry standard of
«_..as nearly as is practicable, one man’s vote ina congressional election is to be worth as much
as another’s ...” (the “one man — one vote” standard) to interstate Apportionment, but rather
merely held that the State of Montana had failed to establish sufficient facts rising to a level of
such a violation. Indeed, if anything, Montana implicitly recognizes that the Westburry standard
applies to interstate Apportionment of Representatives, though without the Supreme Court
sounding in on exactly what variance rises to the level of an actual Constitutional violation.
There are only 2 other apportionment cases that the Supreme Court has substantively decided:
Franklin v. Massachusetts, 505 U.S. 788 (1992) and Wisconsin v. City of New York, 517 U.S. 1
(1996). Neither address the issue of the Westburry standard and at what point a variance in the
weight of one’s vote rises to the level of a Constitutional violation.
There was a recent Three Judge Federal District Court Decision on such a challenge, but

the District Court Ruled that there was no jurisdiction to hear such a challenge in the first

instance. See Celmons v. Department of Commerce, 710 F.Supp.2d 570 (N.D. Miss. 2010).
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That decision was appealed to the United States Supreme Court, where the claims in that :case
were dismissed on jurisdictional grounds without opinion. See Order in Cemons v. Department
of Commerce, ___ US. ___ (December 13,2010), 131 S.Cr. 821 (2010).

The Westburry so called “one man — one vote standard” was also addressed by the
Supreme Court in the context of a person’s right to participate fairly and equally in an Article II,
as amended by the 12" and 23" Amendments, Electoral College Election of the President under
Florida State Law in Bush v. Gore, 531 U.S. 98 (2000). After first noting that a State
Legislature may retain the right to themselves to chose the Electors in the Electoral College, once
the right to vote for and choose members of the Electoral College has been conferred to the
people by State Statute, then the election must also respect the Westburry standard and treat and
count each vote cast “equally”. The Court’s analysis started with the fact that the right to vote is
a “fundamental” constitutional right. The Court noted that “... one source of its fundamental
nature lies in the equal weight accorded to each vote and the equal dignity owed to each voter.”
Bush v. Gore, 531 U.S. at 104. The Supreme Court also noted that ...””[i]t muse be remembered
that ‘the right of suffrage can be denied by a debasement or dilution of the weight of a citizen’s
vote just as effectively as by wholly prohibiting the free exercise of the franchise.” Bush v.
Gore, 531 U.S. at 105 (citing Reynolds v. Simms, 377 U.S. 533, 555 (1964)). Here, New Jersey
also allows for the direct election of Electors to the Electoral College by the voters such as
plaintiff. The unconstitutional dilution of plaintiff’s vote and the asserted violation of the
Westburry standard that plaintiff claims will cause violence to his Federal Constitutional Rights
in the November 2012 Presidential Election is not caused by a State statute being unequally
applied by state actors within the State such as was at issue in Bush v. Gore, but rather is caused

by the fact that New Jersey, and therefore by extension plaintiff, has now been denied the
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appropriate and equitable and fair number of Representatives in the House of Representatives to
which they are otherwise equitably entitled, which therefore unconstitutionally reduces the
number of votes in the Electoral College allocated to New Jersey — and therefore to plaintiff —
under the formula in Article II and the 12™ and 23™ Amendments for allocating Electors.

There is no questio‘n but that the vast population variances among the States and the
specific Constitutional Requirement in Article I, Section 2 that each State is entitled to at least 1
Representative, make any thoughts of literal mathematical equality in interstate Apportionment,
and therefore literal exacting mathematical equality in election of Representatives and literal
mathematical equality in elections for Electors to the Electoral College, an illusory goal at best.
But Article I, Section 2 does not speak in literal mathematical equality terms such as “dividing”
but rather speaks using the equitable term of “apportioning”. Nor does Westburry speak in literal
mathematical terms such as “dividing” but rather speaks using the equitable requirement of
«...as nearly as is practicable ...”. And, what is also not disputed is that in Montana “... [t]he
Government acknowledges that Congress has a judicially enforceable obligation to select an
apportionment plan that is related to population.” United States Department of Comm_ercl’e V.
Montana, 503 U.S. at 457. And in a true democracy, “...the weight of a citizen’s vote ca;nnot be
made to depend upon where he lives.” Reynolds v. Sims, 377 U.S. 533, 567 (1964). But in this
“process”, arbitrarily limiting the number of Representatives to 435, does just that: The strength
and weight of ones vote is determined by where one lives.

Having said all of that, in Montana, the Court noted that the actual specifically stated

Constitutional requirements in the text of the Constitution itself that Congress must comply with
when apportioning Representatives are the following: (1) that each State shall be apportioned at

lease 1 Representative, (2) that apportionments shall not cross State lines, and (3) that ...”[t]he
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number of Representatives shall not exceed one for every thirty Thousand ...”. United States
Department of Commerce v. Montana, supra.  As the Constitution is silent on how to deal with
the issue of “fractional numbers”, it is then incumbent on Congress to choose some method to
address the issue of fractional numbers as long as the method chosen is consistent with the
principles of equal representation. Id. However, in addition to the explicit textual
Constitutional requirements listed above are the Supreme Court’s several and diverse “1 man — 1
vote” rulings which define the scope of “the Constitutional principles of equal representation.”.
See Bush v. Gore, 531 U.S. 98 (2000) (“1 man — 1 vote” standard applies to established intrastate
elections for Presidential electors conducted under State law); Westburry v. Sanders, 376 U.S. at
20 (“1 man — 1 vote” standard applies in Congressional Elections, though ruling was in context
of an intrastate Redistricting Case); United States Department of Commerce v. Montana, 503
U.S. 442 (1992) (implicitly recognizing the Constitutional applicability of the “1 man — 1 vote”
standard in interstate apportionment cases); Reynolds v. Simms, 377 U.S. 533 (1964) (“1 man — 1
vote” standard applies to the intrastate apportionment of State Legislatures); Avery v. Midland
County, 390 U.S. 747 (1968) (“1 man — 1 vote” standard applies to local government
apportionment process).

As such, it is rather clear that Congress must, in exercising their broad discretion in how
to deal with fractional numbers, take into account the additional Constitutional réquirement that
the “1 man — 1 vote” standard must not be violated, or rather, that it must be respected “... as
nearly as is practicable ...”. Westburry v. Sanders, 376 U.S. at 7-8. In this “process” Congress
does not exercise any “discretion” whatsoever per se, but rather has abdicated all “discretion” to
what ever results a mathematical formula may determine. And that mathematical formula does

not actually “divide equally” even in a mathematical sense. (For example, simply compare the
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Apportionment of Representatives to Texas (+4), Florida (+3) and California (no change) to
that of New Jersey (-1) and Louisiana (-1) and Ohio (-2) as “decided” by the Method of Equal
Proportions) . 'While perhaps appropriate as a starting point in the law making process,
mathematical formulas that merely seek to “divide” can not do equity and can not Apportion. A
cursory review of the reallocation of Representatives in this 2010 Apportionment “process”
demonstrates that the Method of Equal Proportions does not even equally divide, but rather
operates to heavily favors the largest populated States to the detriment of the lesser populated or
moderately populated States. The logical manner of addressing the issue would be for Congress
to significantly increase the number of Representatives, or prohibit any additional
Representatives from being apportioned to the largest populated States. But Courts stocked with
politically appointed judges should not immediately substitute their judgment for that of a freely
elected legislature, especially when the legislature has not acted at all. However, defendant
argues that there has not even been a valid Apportionment as yet. If those arguments are rejected
by the Article III Courts, then it is incumbent on this Article III Court to protect plaintiff’s right
to enjoy the benefits of the “1 man, 1 vote” standard with his say in the House of Representatives
and his vote for the President through the Electoral College process. It is submitted that Plaintiff
need not give his subjective opinion as to whether or where any “bright line” exists, and plaintiff
submits that he does not need to hazard to define when the “1 man, 1 vote” standard had been
violated, as plaintiff submits that with the vast population variances among States, the existing

discrimination violates any reasonable standard of “1 Man — 1 Vote”. .
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B. HISTORICAL PRECEDENT ESTABLISHED IN THE ENACTMENT
OF THE FRIST THIRTEEN APPORTIONMENT LAWS SUPPORT
THE PROPOSITION THAT ARTICLE I, SECTION 2 MANDATES
RESPECT OF THE “1 MAN - 1 VOTE” PRINCIPLE IN THE
INTERSTATE APPORTIONMENT OF REPRESENTATIVES
~ Once Congress received the First Decennial Census of 1790, Congress was required by
the Constitution to conduct the first reorganization of the House, which required augmenting the
size of the House, and Apportioning the new increased total number of Representatives among
the States. This would be the first time that Congress, through the political process, would have
to interpret the meaning and directions of the Constitution and implement a process to increase
the size of the House and apportion the seats among the States “... in such Manner as they shall
by Law Direct.” United States Constitution, Article I, Section 2.

The first method that Congress used was to simply take the number of the entire National
population and divide by the Constitutional noted number of 30,000 to arrive at the total number
of Seats in the House to be apportioned among the States. As the total Combined Population of
the States was (rounded off) 3.6 million,_the initial math (formula) to arrive at the total number
of Representatives (or “seats”) in the future House until after the next Census was easy: Divide
3,600,000 by 30,000 which = 120. This number of 120 Representatives was to be the new
augmented size of the House, an increase of 55 more Representatives from the original size of
the House that had been Constitutionally fixed at 65 and was in effect for the First Congress and
the Second Congress. Indeed, there was wisdom in Madison and others using the word
“gpportion” rather than the word “divide”. There was, and still is, the reality that actual
population disparities among the States will inevitably result in fractional numbers when

apportioning Representatives among the States if pure math is used. But “Apportionment” is not

a pure mathematical process: Rather it is (or is supposed to be) a political process seeking equity
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with use along the way of some or several math principles. Also, neither a State’s population,
nor the nation’s population as a whole, is likely to neatly be equally divisibly by 30,000, or any
number for that matter. Dividing equally “among” States with vastly varying populations would
be, and is, a mathematical impossibility. On the other hand, apportioning equitably and fairly is
something that can be achieved in a political Legislative process, and was for 120 years until
1920 when everything mysteriously stopped.

Congress having chose the combined mathematical and political process as explained
above to be the “... Manner as they shall by Law Direct” for meeting their Constitutional duty,
both the Senate and House actually passed the first Apﬁbrtionment Bill and sent it on to
President George Washington on March 26, 1792 for his expected signature, and passage into
Law.

When Washington received the first Apportionment Bill he had reservations. During the
Philadelphia Convention Washington has risen to officially speak one time only, and on only one
issue. Washington believed that a ratio of 1 Representative for every 40,000 people was too
large a number for there to be fair proportional representation in the House of Representatives. It
would be fair to assume that were Washington to know of the proportion of 1 /710,767 proposed
after the 2010 Census he would be more than shocked at what the concept of “proportional
representation” in this Country has devolved into after 220 years. In any event, Washihgton
appealed to the Convention to Jower the proposed language in what was proposed as Article I,
Section 2, from 40,000 to 30,000, so that Representatives would remain attuned to the localized
constituencies they were expected to represent. Washington’s wish was complied with, and the

number of “40,000” was indeed lowered to “30,000” in the final draft.
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Washington sought the counsel and advice of Edmund Randolph, Thomas Jefferson,
Alexander Hamilton and Henry Knox to give their opinions on the first Apportionment Bill
passed by Congress. Washington was concerned with the fact that the number of 30,000 was
divided by the National Population, not on a State by State basis, and that no common “divisor”
(ie. number) which when applied to the States equaled the number of Representatives. In short,
Washington himself expected each Representative to represent approximately the exact same
number — or at the very least a substantially similar - number of people. After much
consideration, President Washington, as the first President, Vetoed the first Apportionment Bill,
which was therefore the first Presidential Veto in the History of the Nation. Washington then

drafted and sent a letter to Congress which reads in its entirety as follows:

Philadelphia
April 5, 1792

Gentlemen of the House of Representatives

I have maturely considered the Act passed by the
two Houses, intitled. “An Act for apportionment of
Representatives among the several States according
to the first enumeration,” and I return it to your
House, wherein it originated, with the following
objections.

First — The Constitution has prescribed that
representatives shall be appointed among the
several States according to their respective
numbers: and there is no one proposition or divisor
which, applied to the respective numbers of the
States will yield the number of allotment of
representatives proposed in the Bill.

Second — The Constitution has also provided that
the number of Representatives shall not exceed one
for every thirty thousand; which restriction, by the
context, and by fair and obvious construction, to be
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applied to the separate and respective numbers of
the States: and the bill has allotted to eight of the
States, more than one for every thirty thousand.
George Washington

[3 Annals of Cong. 539 (1792)].

On Apﬁl 6, 1792, the day after Washington vetoed the Bill and returned the Bill to the
House where it had originated, the House took their first vote ever to seek to override a
Presidential Veto, but failed to get the required 2/3 vote necessary. So now, faced with
“fractional numbers” in a process of pursuing equally dividing equal ratios of representatives to
People, Congress had to figure out a way to deal with inevitable “fractional numbers”. What of a
State that was entitled to 2.9 Representatives? Should that State get 2 or 3 Representatives in the
House? What of a State that was entitled to 2.1 Representatives? Should that State get 2 or 3
Representatives in the House? These were the questions that Congress was required to now
address and answer in the political Law making process of Constitutionally apportioning the
Representatives among the States ... in such Manner as they shall by Law Direct.” What
should Congress “by Law Direct” on the issue of fractional numbers? Should Congress “round
up” to the next whole number if the fractional number was .5 or more? Should Congress “round
down” to the last whole number if the fractional number was .49 or less? Should all fractional
numbers, even those .49 or less, be “rounded up” to the next whole number? Or should Congress
simply completely disregard any fractional number entirely. Jefferson supported a method of
disregarding fractional numbers entirely. The reader is reminded that many of these men were
the same me that reached a compromise for Census by agreeing to count certain people for
census purposes as 3/5ths of a person. So, a political solution was clearly attainable in a political

- not a mathematical — process. Ultimately, a solution was proposed and adopted. Essentially,
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Jefferson advocated the number of 33,000 as the common divisor, and that number was divided
by the number of each State’s population to arrive at the number of Représentatives for each
State, which when added together constituted the total nﬁmber of Representatives in the House
of Representatives.

Just as planned and suggested by Jefferson, on April 10, 1792, Congress threw out the
prior bill and the 120 number and decided that the ratio to be apportioned among the States based
upon their respective populations would be “one for every thirty-three thousand persons in the
respective States.” This formula was then applied not to the national population as a whole, but
rather was applied to the individual population of each State. Then, the total seats of the States
would be added up to arrive at the number of the House. Under the prior now disregarded
method, the size of the House was arrived at FIRST by dividing up the total combined
population of the States (ie. The National population) by 30,000. This way, the number of
Representatives would be determined by dividing the 33,000 divisor against each State’s
Population, disregard any fractional number, arrive at the number of Representatives for a given
Staten, add the number of all States up, and that would be the size of the House of
Representatives. This is how Apportionment was conducted until 1840, at which time fractions
were now considered and rounded either up or down under the “Webster Method”. In short,
neither the Constitution nor the framers were concerned with the size of a room: They were
primarily concerned with fairness and a proportion of Representatives to people that, though not
fixed at 1 /30,000 as referenced in the Constitution itself, stayed within a reasonable range of
this ratio. Indeed, if enacted, Article the First would have capped the proportion of ratio of
Representatives to people at no more than 1 Representative for every 50,000 people. And

indeed, it may very well have been ratified. See infra. These early methods, by the Framers,

57



Case 3:11-cv-07117-PGS-LHG Document 1-8 Filed 12/06/11 Page 58 of 62 PagelD: 127

considered in consort with “Article the First”, proposed to the States as an amendment by Joint
Resolution of Congress, demonstrate a concern for substantial equality in proportion of each
Representative to the people that each Representative represents, even across State lines. This
was the primary concern, not the size of a room or the need to purchase more chairs. And as
previously noted, « ... early Congressional practice [ ] provides contemporaneous and weighty
evidence of the Constitution’s meaning.” Alden v. Maine, 527 U.S. 706, 743-744 (1999)
(quotations omitted). It has been noted directly in the Apportionment Context by the Supreme
Court itself that “...[t]he interpretations of the Constitution by the First Congress are
persuasive[.]” Franklin v. Massachusetts, 505 U.S. 788, 803 (1992).

To argue today that an average or optimum ratio of 1 /710,767, with variances of
hundreds of thousands of people either direction among the States, is Constitutionally acceptable,
is just plain delusional, against the historical background and Supreme Court precedent, is to
deny history, law, and equity. And to further and unjustifiably deny plaintiff his Constitutional
rights. Plaintiff need not suggest whether or where bright line exists as under any reasonable

standard, whatever it may be, the present disparities would clearly violate it.

POINT IV
“ARTICLE THE FIRST” WAS RATIFIED BY
ARTICLE V “RATIFICATION STANDARDS”
IN 1792.
This is no mere meaningless academic question: Did “Article the First”, formally
submitted to the States on September 25, 1788 by way of a Joint Resolution of Congress as the
i

first proposed amendment to the United States Constitution, as a matter of Federal Constiitutio’nal

Law, meet the ¥ threshold for ratification and enactment as stated in Article V of the United
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States Constitution (1787), as amended, when on June 24, 1792, the State of Kentucky forinally
ratified “Article the First” becoming the 11" of the then existing 15 States to do so, or perhaps
even earlier?

Chief Justice Marshall proclaimed over 208 years ago that “...[i]t is emphatically the
province and duty of the judicial depaytment to say what the law is.” Marbury v. Madison, 5
U.S. 137,177 (1803). This statement established the principle of “Judicial Review” which all
Judges and Lawyers understand today. However, the issue at hand arose from a still unaddressed
fact pattern that arose 11 years before Justice Marshal’s historic ruling in Marbury v. Madison.

On June 1, 1792, Kentucky was admitted as the 15" State. Now with Fifteen States, 15 X
75 = 11.25 States, or possibly 12 “whole” States approval required for ratification of “Article the
First”. On June 24, 1792, Kentucky ratified and approved all 12 of the proposed “Bill of Rights”
as submitted. Approvél of “Article the Third” through “Article the Twelfth” was by law at best
only ceremonial as such proposals were already ratified — or treated as ratified - on December 15,
1791 with Virginia taking action, and were already acknowledged as codicil Amendments 1
through 10. By approving “Article the First”, Kentucky became the 11" State to do so, and only
Delaware having refused to do so. However, when joining the Union, Kentucky presumably
changed the numerical requirements of the Article V three fourth of the States ratification
requirement to 11.25. Or did it? Plaintiff can only surmise that Congress took it upon
themselves to assume the manner in which Article V was to operate, and apparently assumed that
any fractional number required a “rounding up” and increase to the next whole number of 12, no
matter what the fraction. However, the Constitution was and is silent on the issue of fractional
numbers and Article V ratification. The Constitution was and is also silent on the issue of

whether the % of States required to ratify a proposed amendment means % of the number of the
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existing States at the time a proposed amendment is initially submitted to the States for
ratification, or ¥% of the existing States as evolved and changed through the admission of new
States that are admitted to the Union after an amendment was initially proposed for ratification
but before actual ratification. Research reveals no Court Cases addressing this issue anywhere.
As a matter of history, plaintiff does note that Article the Second, now ratified as the 28"
Amendment, followed a procedure that assumed that the % of States included all States admitted
to the Union, including those admitted to the Union after the proposed amendment was sent to
the States for ratification process. And that may very well be the meaning of Article V. IBut we
also know that the Constitution, by its express terms, required 9 (not 9.75) of the 13 original
independent States of the Confederation to ratify the new Constitution. See United States
Constitution, Article VII (“The Ratification of the Conventions of nine States, shall be sufficient
for the Establishment of this Constitution between the States so ratifying Same.”) These
questions are all interesting, and tremendously significant, and under Marbury, only an Article
I1I Court can definitively answer the questions of what Article V of the Constitution actually
means. And no Article IIT Court has ever done so. Yet.

With the original 13 states and 9.75 states required for ratification, .75, being more than a
50% fraction of a whole number, basic principles of math would ordinarily require rounding up
to now 10 States being required for ratification. With 14 States upon the admission of Vermont
to the Union, one assumes that with 10.5 States required for % ratification, and .5 being 50% of a
fractional whole number, and with basic math principles required rounding up to the next whole
number of 11, than 11 States would be required for ratification. Indeed, Virginia was the 11"

State to ratify, and the government has historically treated Virginia as the State that compieted

the ratification process. But with Kentucky’s approval and ratification bringing mathematical
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\

ratification to 11.25, less than 50% of a whole number, basic principles of math would have
required rounding down to the closest whole number of 11. The Constitution is silent on
fractional numbers and how to deal with them, save where in the original version of Article I
slaves were only counted as 3/5 of a whole pefson for Census purposes. We do know that the as
a matter of History the first Article I, Section 2, Apportionment Laws after the Census of 1790,
1800, 1810, 1820 and 1830 all ignored fractional numbers éntirely, rounding all fractions down
to the last whole number no mater what the fraction was. This was Thomas Jefferson’s theory on
how to deal with fractional numbers: Ignore them completely and round down to the last whole
number. In 1840, Congress changed the manner that fractional numbers were addressed in an
Apportionment context, and following the suggestions of Daniel Webster, and now “rounded up”
to the next whole number if the fractional number is .5 or more, and “rounded down” to the last
whole number if the fractional number is .49 or less. Under either the fractional number
counting of the “Jefferson Method” or the “Webster Method” in an Article I, Section 2
Apportionment context, “Article the First” was actually ratified as an Amendment to the
Constitution on June 24, 1792. Moreover, upon Virginia taking action, 9 of the original 13
States ratified — the same number — 9 — required to enact the Constitution. So, was “Article the
First” actually already ratified? Only this Article IIl Court can answer this question, whatever

that answer may be. See Marbury v. Madison, supra.

61




Case 3:11-cv-07117-PGS-LHG Document 1-8 Filed 12/06/11 Page 62 of 62 PagelD: 131

CONCLUSION:
For the foregoing reasons and authorities cited in support thereof, it is respectfully

requested that the relief requested by plaintiff be GRANTED.

OEUGENE YuRAHINTaVERGNE
DATED: November 28,2011 APPEARTNGAN/A PRO SE CAPACITY
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