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TRANSCRI PT OF PROCEEDI NGS

THE COURT: Good nmorning, | adies and
gentl emen. Thank you all for your patience in
getting or technol ogical issues solved. W have a
call in to work on the temperature and bring it down
alittle bit. Apparently, that's controlled
somewhere conpletely different from here, so..

Let me call the case. This is in
Lea County Cause Nunber CV-2022-041.

"1l go ahead and | et counsel announce
their presence for their apparently. Go ahead. For
the plaintiffs.

MR. HARRI SON: Yes, your Honor. For the
plaintiffs, Carter Harrison, Msha Tseytlin and Molly
Di Rago.

THE COURT: All right. And for the
executive defendants.

MS. AGJANI AN: Good norni ng, your Honor.
Hol | y Agj ani an on behal f of Governor M chelle Lujan
Grisham (i naudi bl e).

THE COURT: | guess if | was going in order,
| would have started with the secretary of state.

MR. AUH: Good nmorni ng, your Honor. Pet er
Auh on behalf of the secretary of state.

THE COURT: All right. And for the
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| egi sl ati ve defendants.

UNI DENTI FI ED MALE: Your Honor, Richard
O son, Sarah Sanchez, Lucas W Illiams and Ann Tripp on
behal f of the |egislative defendants.

THE COURT: All right. Thank you, all

We probably need to start with the
motions for a stay that had been fil ed. | think the
| egi sl ative and executive defendants both filed
nmoti ons.

For the legislative defendants, is there
anything else that needs to be raised on that? |
think the Supreme Court has ruled on that; is that
correct?

MS. SANCHEZ: Your Honor, this is Sarah
Sanchez on behalf of the |egislative defendants.

In connection with the filing of the
writ petition on behalf of |egislative defendants
yesterday afternoon, we did not file a notion for
stay. We did file a notice of automatic stay under

the statute --

THE COURT: Okay. | apol ogi ze.
MS. SANCHEZ: -- that provides for such.
THE COURT: | had it backwards. | see.

MS. SANCHEZ: That's fine, your Honor,

there's been a | ot going on.
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THE COURT: And so you may address that.
MS. SANCHEZ: Sure, your Honor. Absolutely.
Thank you

That woul d, by the text of the statute
and the narrow i ssue on which that particular writ
petition was filed just on the |legislative privilege
i ssues that the Court addressed in its letter
deci sion yesterday, the automatic stay, as we
understand it, under the statute, when the state
t akes an appeal or a writ of error, is -- only
applies to the specific order decision that is
being -- that we've asked the Supreme Court to
revi ew.

So we do not take the position that that
ought to stay these entire proceedings or inhibit in
any way us going forward with the trial today, but
that it would only affect the nultitude, | suppose,
of motions, subpoenas, the discovery subpoenas, the
trial subpoenas that are inmpacted within the scope of
the Court's decision letter unless and until we do
hear some gui dance from the Supreme Court, they take
up thank you writ.

But as far as everything else before
your Honor, the parties are prepared to present these

three days. We are ready to go forward.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE COURT: Okay. All right. Thank you.

M. Harrison.

MR. HARRI SON: Yes, your Honor. So | -- we
certainly agree the trial should go forward. And
Supreme Court, | think, on its order on the executive
defendant's petition made clear that the trial shal
go forward as schedul ed.

We do not agree that there's an
automatic stay in place. The real significance of
that is the obligation of the subpoenaed | egislators
to produce documents and then to appear at trial in
the interim before the Supreme Court does somet hing.

We can -- |'m prepared to talk a little
bit about that. | mean, the -- if -- if the answer
fromthe | egislative defendants is going to be that
t hese fol ks are not going to produce or sit for
testinony kind of regardless, then obviously it would
be more -- | can go into sonme of these details nore
in a motion for | don't want to say sanctions, but a
motion for an adverse inference.

What we' |l say is that we're fairly
confident there's not an automatic stay in place of
any part of this. So the rule of civil proceeding
governing stays is 1-62. A, nore broadly, 1-62. And

t hey have cited Subdivision A, which provides that
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when a government official or entity, quote, the
t aki ng of an appeal shall, except as provided in
Paragraphs A and C of this rule, operate as a stay.

Well, now you go up into Paragraph A of
that rule and it says, quote, unless otherwi se order
by the Court, an interlocutory of final judgment in
an action for an injunction shall not be stayed
during the period of its entry and until an appeal is
taken during the pendency of an appeal.

So all that rules nmeans is that when you
get a noney judgment against the governnment or a
government official, you can't go collect on it while
it's on appeal. It doesn't have any application
here.

Secondly, to the extent that they've
cited also a statute that has pl ainer | anguage, and
that's at Section 39-3-23, that statute has been
expressly held to -- in this exact context to
conflict with the rule and thus be overruled by the
rul e under what the Supreme Court calls its Ammer man
Doctrine, which is that Supreme Court has under its
power superintending control gets to regul ate
procedure and not the | egislature.

The case finding that was City of

Al bugquer que versus Jackson, 1984-NMCA-062. And 1"
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quote from Paragraph 5. Quote, Section 39-3-23
provides that the city's appeal automatically stayed
Judge Franchini's decision. This being a procedural
matter, however, the statute is not to be enforced
contrary to a Supreme Court rule. Civil procedure
Rul e 62. E provides that an appeal by the state or any
political division operates in the stay except as
provided in Subdivisions A and C, which of course was
t he argument that | just made, so | won't reiterate,
as it was made through that case.

So second -- and, again, that's one
perfect adequate on its own argunent. Second,
Rule 1-62.E, in addition to incorporated the
injunctive relief carved out from Subdivision A, by
its ternms, refers to, quote, unquote, appeals by
government entities, not petitions for writ of error.

And if -- well, maybe in some context,
you say, well, they say appeal, but they mean --
counted everything, you filed within an appellate
court. But if you |l ook down, your Honor, in
subdi vision F of 1-62, deals specifically with writs
of error, it's titled wits of error. So it wouldn't
make any sense for the rule to be | oosey-goosey
| osi ng appeal in a different situation to mean

appeals or petitions for writ of error. So by its
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terms even, it doesn't apply.

So third, there's the appellate rule
governing wits of error. So the rule that governs
what they filed at the Supreme Court. And that's
Rul e 12-503 has a specific subdivision on stays. And
that's Subdivision M -- Subdivision M, as in Mlly.
It says, quote, on issuance of the writ -- so what
you do is you file a petition for wit of error and
t he Court of Appeals, and really probably should be
t he Court of Appeals, issues the writ and then
dockets your appeal on the general cal endar.

So on issuance of the writ, and, of
course, writs are things issued by a court, what they
file as a petition, on issuance of a wit, a party
seeking a stay of the order that is a subjected of
the writ of error or a stay of the proceedi ngs
pendi ng an appeal shall first seek an order fromthe
district court. And any party may, thereafter, seek
appellate review of the district court's ruling under
12-205, 12-206 or 12-207. That, again, is the rule
governing what they filed in the -- you know,
petitions for wits of error.

Of course, so that contenpl ates two
t hi ngs that haven't happened here, which is the

appellate court grants the writ, and then secondly,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11

they go to the district court and ask for a stay here
and your Honor says no. Then they get to appeal that
decision. Obviously that's a far, far cry from a,
quot e, unquote, automatic stay.

And then, nmore generally, a writ of
error is close to the right procedure, but A, it
normally would be filed in the Court of Appeals,
because that's the Court that has appellate
jurisdiction over -- direct appellate jurisdiction
over this case. But, you know, | -- that, | don't
think is necessarily for this Court to decide. But |
will also note that a mere order conpelling discovery
has been held repeatedly to not actually be a
collateral order appeal able through a wit of error.
They' ve got to be held in contempt first. And |11
gqguote one of the, again, nmyriad cases out there
standing for this proposition.

This is King versus Allstate |Insurance
Conmpany, 2004- NMCA-031, and |I'm quoting from
Paragraphs 18 and 19. Quote, an order conpelling
di scovery is not a collateral order. And then
ellipsis, a party who seeks to chall enge an order
granting a notion to conpel discovery or an order
denying a request for a protective order with respect

to discovery materials can either apply for an
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i nterlocutory appeal or refuse to conply, be held in
contempt, and file an appeal as of right from both a
contenmpt judgnment and the underlying discovery order
on which the contenpt was based.

So there's a | ot of reasons, your Honor,
t hat, you know -- and the only reason it matters to
us, if they're not going to have the fol ks we
subpoenaed produce the documents that we subpoenaed
and sit for -- to give testinony, it's too late for
us to depose them of course at this point, you know,
so be it. But they don't get to go through that and
have no -- no substantive case consequences for it.
We think that an adverse inference would be
appropriate and that they can't hide behind a
so-call ed automatic stay to justify noncompli ance
with the subpoenas in the meanti me.

And, of course, we'd |like the Court to
decide this on the merits, and we think we have
pl enty of evidence to make our case on the merits.
And this would go to prong one of Justice Kagan's
mul ti-prong test, the intent finding. But we think
that if we do a full-scale refusal to comply with the
subpoenas, it would be appropriate for the Court to
draw an adverse inference or default finding on prong

one. Although we, of course, would still want fact
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finding, and we believe that we make a strong
evidentiary showing on prong one with the literally
t hree pages of discovery production we have because
they include -- they include the text from

Ms. Stewart, and then of course we have things that
we received outside of discovery, namely, public
statements made on Twitter to the Associ ated Press,
et cetera, that we've come across without the need
for discovery.

So for those reasons, your Honor, we
contend that there is no automatic stay in place.

THE COURT: All right. Thank you

Ms. Sanchez.

MS. SANCHEZ: Thank you, your Honor. So a
few things. This is the first time that |I've heard
the cases cited by M. Harrison, so |I don't know what
t hey say. But | do know what the statute and the
rules say, and the statute and the rules are pretty
cl ear.

Section 39-3-23 is the statute, it's the
automatic stay statute, it says, quote, when the
appellant or plaintiff in error is the state, county,
or a municipal corporation, the taking of an appeal
or suing out of a writ of error operates to stay the

execution of the judgment, order or decision of the
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district court w thout bond.

And that's a pretty clear statement by
statute. There's no notes in the statute that it's
been overrul ed or abrogated in any way.

And we notify, of course, the Supreme
Court of the fact that we have done that in our writ
petition. There has been no indication fromthem
t hat they disagree or believe that that isn't
effective, and no direction to this Court otherw se.

Second of all, this is not simply an
order conpelling discovery. MWhat is at issue here,
as | know the Court knows, is a matter of first
i mpression, construing and applying a constitutional
privilege, one of the only privilege that is
enshrined in our state Constitution and determ ning
what the scope of that privilege is and how it
applies to | egislators who are being subpoenaed for
extensive documents, communications, testinmony, both
in discovery and at trial.

And we appreciate the Court's
endeavoring to review the very |arge amount of
mat eri al that was submtted by both parties in that
regard and to deci pher to the Court's judgment where
those |lines R and we respect that. But we al so know

that this is of such paramount importance to the
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| egi slature as an institution, to the functioning of
t hat branch of government, that our courts have never
bef ore had occasion to weigh in on, despite 40 years
of redistricting litigation in this state. This is
the first time we've seen this issue need to be
litigated because the plaintiffs have decided to

i nvade the e-mail in-boxes, text messages and ot her
accounts of the l|legislators who worked to pass this
enacted | egi slation.

So we think it's perfectly appropriate
to seek the Supreme Court's review. The Supreme
Court has made it clear in their amended order issued
in August, that this issue is going to conme back to
them this case is going to come back to them Under
Rul e 503, the Supreme Court has jurisdiction over
writs of error. We thought that was the nmost
efficient, effective way to get final word on what
t he boundaries of this privilege are before we
proceed with that case if, in fact, |egislators can
be conmpelled to be questi oned about their work on
| egi slation, which I would contend to the Court is
exactly what the constitutional provision in Article
IV, Section 13, prohibits. They shall not be
guesti oned.

But we believe it's appropriate to
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proceed with everything else that we're -- the
parties are ready to present to the Court and awai't
word fromthe Supreme Court if they're going to give
direction on this issue.

There is case law, including fromthe
United States Supreme Court, contrary to plaintiffs'
counsel's representation, that do not need to wait
for a contenpt order or to have further proceedi ngs
on this issue in this court before seeking review.
And | would point the Court to Eastland versus United
States Servicenmen's Fund, 421 U.S. 491. It's a 1975
United States Supreme Court case. And there's a
guote from concurrence to that case speaking
specifically to issue requiring legislators to
negoti ate protective orders or to suffer contenpt
proceedi ngs di m ni shes the purposes of the
| egi slative privilege. I n addition, nonparties to
the litigation should not be expected to resist the
subpoena by placing thenselves in contempt, end
quote, before having a determ nation on the scope of
this privilege, particularly considering that this is
the first court to weigh in on the issue.

So we respectfully ask that the Court
honor the automatic stay that has been effectuated by

statute and by rule. There's no exception in the
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rule for this particular situation. This is a
political division. W represent the pro tem and the
speaker on behalf of the legislative as a body. And
we sought the review on that behal f. And t hat
triggers the protections both of Rule 62 and 39-3-23.

Thank you

THE COURT: All right. Thank you

As far as the nmotion for a stay, | think
that there are a couple things. | don't think the
rule or the statute are as clear on that granting of
an automatic stay or that would apply in this case,
which is -- | tend to agree with plaintiffs, that
it's more of an evidentiary or discovery type ruling
and not any type of judgment or interlocutory order.

So I'"'m not conpletely certain -- |'m not
certain it doesn't apply, but I'mnot certain it does
apply in this case.

| also have some questions about

i ndi vidual members of the |egislature are actually

government entities. | know they are here on
behalf -- well, on their own behalf, but | just
don't -- I'mnot certain that they represent the

entire body in this case.
And so -- and nore practically, this

issue is before the Supreme Court now. | know
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t hey' ve ordered expedited briefing on the matter.

know that plaintiffs have already filed their

response. | think the nore practical approach is to
proceed. | f the Supreme Court does issue a ruling
that -- that nmy decision or nmy ruling on that issue
is in error, I'"'msure they will let us know.

| think if there has been evident
presented at that time that would fall under that
ruling, | think that I"'mand I think we all are
bright enough to figure out how to put aside or set
asi de that evidence.

And so as of right now, | think that the
practical -- and on top of that, | think the Suprenme
Court has made it very clear that they want this
proceeding to go forward. It's -- it would be a | ot
easier to set aside evidence that may be should not
have come in, if that's what the Supreme Court
deci des, rather than not allow and then | ater on find
out that it should have come in.

So with deadlines that we're on under
t he Supreme Court, | think that for all those
reasons, |I'm going to deny the notion for a stay.

For the executive defendants, this is
one | meant to before, do we need to address that

anynmor e?
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MS. AGJANI AN: No, your Honor. We can
wi t hdraw that motion. That's just fine.

THE COURT: Okay. So yeah, | think it -- in
all of these matters, unless and until the Suprenme
Court tells me that this matter is stayed, we're
going to proceed forward.

Okay. So next let's bring up the nost
recent notion that was filed to exclude Dr. Chen's
report. | know you filed a notice of brief will do
you want to speak any nore on that?

UNI DENTI FI ED MALE: Thank you, your Honor.
We filed the motion to exclude Dr. Chen on the basis
that his simulation analysis included a factor that
rendered them not a neutral baseline.

Therefore, under his own testinmny at
t he deposition and what Justice Kagan said about
(i naudi bl e) analysis, his testimony is not hel pful to
t he Court.

Now, we are, of course, at a bench
trial. You know, |'m happy to argue that full
mot i on. You know, the other way to approach it would
be to have him you know, provide his testinmony, to
ask him about it, then your Honor could deci de at
t hat poi nt whet her our objections to his

adm ssibility, his testimny makes sense. So, of
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course, | would take the Court's guidance as to how
to court would like to proceed, as it is a bench
trial.

THE COURT: Before | ask for a response, |
was thinking maybe -- is that not the better way --
if you object to the foundation for his testinmony,
woul dn't it be a better way just to object before he
puts it on, you know, as you stated, asking questions
about it and/or isn't it more towards argunment about
how rel evant his testimny would be in his report.

UNI DENTI FI ED MALE: Certainly, one could
| ook at the objection that we raised as one confusing
to rel evance. However, when you have, as we
respectfully submt, a partisan factor explicitly and
admttedly put into a sinulations analysis, our
respectful subm ssion that it just destroyed the
whol e sinmul ati on abdom nal . It's not about -- it's
not about what weight to give to it, it's just the
whol e sinmul ati on anal ysis goes.

In fact, | didn't hear ny friends in
their papers dispute that general proposition that,
in fact, if we could convince the Court that the oil
wel | considerations are a partisan factor that
Dr. Chen's testimny could then be admtted, their

poi nt was that those are not partisan considerations.
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We can argue about that. But | didn't hear any
obj ection (inaudible) papers to kind of a general
principle approximately that if we, in fact,
establish our core point on that notion that the oil
wel | considerations are just a partisan consideration
and that Dr. Chen could offer any useful testimny to
this Court based on his report.
THE COURT: Al'l right.
Legi sl ative defendants.
MR. OLSON: Judge Van Soel en, thank you.

While | disagree that this is an
evidentiary foundation issue, we have provided in our
response to that notion the foundational facts upon
which the instruction to Dr. Chen relied in taking
into account oil and gas consi derations.

| think the fair thing that has been
said is there will be a dispute of fact as to whether
that instruction was based on a nonpartisan criteria
or, as the plaintiffs contend, a partisan criteria.

Under the New Mexico | aw that addresses
t hose issues, where you have a solid foundation that
is testable, that goes to the weight, the evidence
should come in and the fact finder should give it the
wei ght that the fact finder ultimtely decides the

appropri ate.
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THE COURT: All right. Executive
def endants, do you wish to weigh in, at all.

MS. AGJANI AN: No position, your Honor.

THE COURT: Secretary of state?

MR. AUH: No, your Honor. Thank you.

THE COURT: Okay. Anything el se.

MR. OLSON: No, your Honor.

THE COURT: Okay. | -- 1 tend to agree al so
that it should come in. | think that if you want to
obvi ously make objections to the foundati on when he
testifies, you can do that. But | also tend to agree
that it's more a wei ght of the evidence argunment.

Who they are putting forward as their expert, they'll
be di sagreenments about that, and | think that's how
t he Court should approach that, is it's a

di sagreement about the weight of the evidence.

So |'"'mgoing to deny the motion to
exclude his report at this tinme.

Next, what | have, | 1ssued the decision
letter on the |legislative privilege issue. | did it
t hat way because, as | stated, it affects so many of
t he ot her outstanding nmotions and i ssues of what type
of evidence will be presented, that after | issued
it, | probably thought, well, that doesn't -- | don't

know if it helps the parties all that much because
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you still have your questions on the individual
moti ons.

So | don't want how you want to go
t hrough with this. Do you want the address your
i ndi vi dual notions, or how do you want to address

your notions?

MR. HARRI SON: | actually, your Honor,
(i naudi bl e) remarkably good job. | mean, there are
still some margin cases. For exanple, we subpoenaed

two of the PRC menmbers, the citizen redistricting
comm ttee, menbers Lisa Curtis and M chael Sanchez.
And the | egislative defendants objected on their
behal f saying that |egislator CRC nmenber comm ttees
are within the privilege.

| think our -- | think under your
Honor's framework, the analysis would be is the CRC
part of -- | believe your Honor used the term part of
the | egislative process. So | think that specific
i ssue could use an answer.

And then we have a factual ambiguity
about Ms. Leann Leith, who we had previously been
under the -- 1| had previously been under the
under st andi ng was the paid -- the legislatively paid
staffer for the speaker, and we've since received

information, and |I'm promsing this is true, but |
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now no | onger believe that's the case. | believe she
was paid by the speakers PAC, and was a political
consul tant, which to me would make the difference

bet ween her being within the privilege under your
Honor's framework and not being within the privilege
under your Honor's frameworKk.

So that's a factual question that we
don't necessarily need the Court for but we need
facts for.

But for the most part, | actually
t hought that it answers the | egal questions. Now,
procedurally, we're in the position of, you know, we
subpoenaed, admttedly, a |ot of documents from a | ot
of people. And we're now at first day of trial. I
don't know if the -- the few fol ks we've gotten to
ask have told us candidly that they didn't coll ect
t he documents requested. We didn't get a privilege
| og, which normally would be -- we would collect
privilege log things and so then you always -- you
have themif the privilege assertion the overrul ed.

So | didn't -- | actually think the
decision letter did a pretty good job of answering
the vast majority of the questions out there |egally.
It's just the question of our -- you know, as | sit

here today, my understanding is that the |egislative
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def endants intend to kind of go all in on their

appeal to the Supreme Court and not produce in the

meant i me. | don't know that for a 100 percent fact.
| don't know if it's been extended to -- |'ve reached
out to the |awyers for the consultants. | don't know

if they're planning on doing the same thing. But |
think the main questions that remain honestly of ones
of there clearly need to be production under the
Court's order unless the Supreme Court disagrees with
t he Court, and how are we going to get it. And the
testinony version of that same question, which is are
t hey going to show up.

THE COURT: Okay. All right.

Legi sl ative defendants, Ms. Sanchez.

MS. SANCHEZ: Thank you, your Honor. You
know, | think part of the issue that we're dealing
with, as a practical matter, your Honor, is that the
vast number of subpoenas that plaintiffs received and
issued in this case, each of within contains dozens,
if not hundreds of individual docunment requests.

To take the time to parse through what
of those requests m ght be protected under the
Court's decision letter, and what pieces of it m ght
now, when you're talking about (i naudible) word

searches or periods of time and who was communi cati ng
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with whom | think just as a practical matter, would
be incredibly difficult for the parties, even if we

were able to agree on how to apply that, would just

as a practical matter be very difficult.

One aspect of this that | want to make
clear for the record is that we're not -- in response
to some of the Court's comments about, you know, as
evidence starts to conme in that turns out to be off
l[imts, we can exclude that. There's into jury.

We're not just tal king about
adm ssibility problem your Honor, when we talk about
a privilege, a privilege against disclosure. Once
privileged material, information, conmmunication, has
been disclosed, it's out of the bag, the genie is out
of the bottle. And the harm done, and this is part
of what we presented to the Supreme Court in the writ
petition and why we felt |ike that extraordinary
relief was needed, because once that disclosure has
been made, particularly if it's made in a public
circumstance, there's no getting that back. And
that's why it's so inportant to have gui dance ahead
of time, before we know, not fromjust adm ssibility
standpoint, but from a disclosure standpoi nt, what
needs to be disclosed.

And t hat permeates throughout all of the
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subpoenas to all of these individuals, whether they
be staff, consultants, |egislators or members of the
CRC.

The CRC, for exanple, is a creation of
statute. The statute that created the citizens
redistricting commttee specifies that their work is
to essentially take place of what would normally be
an interimlegislative commttee, that goes around
the state, devel ops proposed plans, recommends them
to the legislature, and then issues up to the
| egi sl ature whether or not to take those
recommendati ons or not of.

And the substitute actually specifies
that they step into that exact position with respect
to how their work is treated. That goes to the heart
of the legislative process. Even if those
i ndi viduals on the comm ttee obviously were not
t hensel ves el ected | awmakers, they're there in a
| egi sl ative capacity preparing proposed | egislation.
So obviously the public part of their work is public,
but the private communications that would normally be
covered by the legislative privilege, if they were
| egi sl ators, would be covered by that because of
their legislative role.

What we presented to the Court in much
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of the bri

but these

efing, we tried not to be too repetitive,

i ssues kept arising with every subpoena the

plaintiffs kept serving, is the analysis of when the

| egi slative privilege applies is really a functi onal

one that courts have applied.

In the states where they're | ooking at

speech and debate clauses |ike New Mexico's, they're

not | ooking at whose payroll are you on, who signs

your paycheck. They're |ooking at what is your role

in the |l egislative process. And | think the Court's

decision letter sort of touches on that in talking
about sort of roles -- you know, what was your role,
did you have an official role. But | think,

respectful

ly, that's a different analysis from who's

payi ng you, are you getting paid, who signs our

paycheck,
contract,

are you pl

who actually signed your enpl oyment
if you have one. The question is what role
aying in the process.

And that's part of what we need gui dance

fromthe Supreme Court on, is is it going to be a

functi onal

taken? |Is

approach, as these other courts have

it going to be a paycheck question? 1Is it

going to be something else? And we don't know that.

But the ri

turns out

sks inherent of making disclosures of what

to have been privileged information, not
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just for these legislators involved in this case, but
for the in the feature for folks to know what's
privileged and what's not, is critical to their
functi oni ng.

So those -- | think froma practica
standpoint and from a | egal analysis standpoint, it
may just not be possible in the time that we have
here to apply the Court's reasoning to the 80
somet hing, | haven't added them all up, to the
subpoenas that we tal ked about. And then, fromthe
st andpoint of the trial subpoenas, conpelling
testinony at trial, we face the same problemwith a
di scl osure, again, apart fromthe adm ssibility
i ssue, but a disclosure of privileged information
that turns out to have been in error. The harm from
that is something that we can't repair, so we really
do need gui dance ahead of time. W can talk about
how to handle that from a practical standpoint here,
but that is why we have taken the repetition, that is
why we understand the notice of stay to apply to this
deci sion of the Court. It's clearly not just
applicable to final judgnents.

THE COURT: All right. You said you didn't
ask the Supreme Court for a stay, correct?

MS. SANCHEZ: We notified them that we you
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understand it to have been -- to triggered a
automati c stay under the statute. | haven't checked
my e-mail in the last few m nutes, but | don't -- |

haven't seen --

THE COURT: Let me check m ne.

MS. SANCHEZ: -- that there's been a
response fromthemon that particular issue.

THE COURT: | don't see anything yet. Just
the last thing | see is the responses filed by the
plaintiffs.

So all right, thank you.

MS. SANCHEZ: Thank you.

THE COURT: Executive defendants, any input,
secretary of state?

MR. AUH: No, your Honor.

THE COURT: Okay. Anything else?

MR. HARRI SON: Just very, very briefly. So
| -- 1 didn't necessarily hear, other than again, the
CRC specific discrete CRC issue that we teed up,
necessarily anything saying that we needed nore
clarity from your Honor. | think what the
| egi sl ative defendants want is clarity from someone
ot her than your Honor, from the Supreme Court on
t his.

In terms of, you know, burden and
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practicality of compliance, we served the subpoenas
back in July, and, you know, and as | nmentioned, we
of fered repeatedly to narrow themto the defendants,
the | awyers for every consultant, you know, to
negotiate to try and get -- that's how we got sone
production from CCP, by dropping three-fourths, you
know, or nore of what we subpoenaed themto do. W
dropped our entire 30(b)(6) request and every other
document, except for communication froml egislators.
And they said, "Okay, fine."

And so we were ready to deal (inaudible)
def endants have taken a -- a position that privilege
is both absolute in the technical sense and huge in
the practical sense. And the only thing I'd like to
address is the problemw th this, quote, unquote,
anal ysis that then goes back to, you know, the
problem -- the term "consultant.” Anyone you consult
is a consultant. And the problemis now, frankly,
anyone that, for exanple, Mm Stewart would care
enough to talk to about the SB-1 process, she then
can | ater say is obviously consulting with them "As
part of my duties as a |legislator."”

So we don't think that's a workable
standard. We disagree that that's some kind of

maj ority approach anywhere. Frankly, this kind of
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whol e Iine of expanding this |legislative privilege
outward into the world beyond the |egislature and its
staff has been this one Abbott case out of Fifth
Circuit, which is kind of an outlier among the | arger
bed of case | aw.

Thank you, your Honor.

THE COURT: All right. Well, if you're
asking for a specific ruling on the CRC, | can give
you t hat. | think that they are part of the

| egi sl ative process. They were created by the
| egi slature for this very purpose of comng up with
proposed districting. So | think that that is
definitely a part of the legislative process when it
comes to -- so | think they would fall under
| egi sl ative privilege.

More broadly, Ms. Sanchez and the
| egi sl ati ve defendants, | don't want to poo-poo your
concerns about this. | really understand what you're
sayi ng, but my reading of case |law from around the
country and other districts and jurisdictions that
have considered that issue, | put into nmy -- ny
letter, | don't think it is an absolute privilege.
think there have been states and cases where some
| evel of disclosure or sone |evel of basically

forcing legislators to talk about their decision




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

33

maki ng have been -- have been all owed or have been
required.

| think obviously legislative privilege
exists. Article IV, Section 13, | think is there.
And | think | incorporated it in my decision letter.
And | think really alnmst as a practical matter, |
think that's the best approach to take.

And so just to be clear, the way | view
it is anything, any communication, any of their
t hought s about the |egislation that they passed are
privileged. And they can't be called to testify and
asked what their thoughts were during that process,
but any statements they made basically to the public
can be. So if they -- they held a press conference
or if they made a statement to what | would say is an
average citizen, if proper foundation is laid for
that, then that would come in, because | don't think
that is part of the |legislative process that is
privileged under the New Mexico Constitution.

When it conmes down to outside groups,
again, obviously their staff, other |egislators --
the reason | tal ked about paid consultants, and what
' m | ooking for is a formal relationship. | think
plaintiffs are correct, that if you look at it as

anybody a legislator talks to about this as part of
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t he process, then that would include everybody. That
woul d i nclude, you know, constituents, that would
include citizens, someone stopping them on the street

and asking them about it. And I don't think that

that's necessarily what | think should be privileged.

And so | don't know about -- evidence
wi Il have to be shown as to the role of Ms. Leith,
but if they were -- if they were paid by the

| egi sl ature or have some sort of formal role fromthe
| egi slature, | think that they would fall under
| egi slative privilege.

I f they were just an advocacy group that
basically putting their two cents worth in, to ne,
that's just |ike an average citizen putting their two
cents worth in, and therefore, they would not fall

under the |l egislative process.

So therefore, | don't know -- that's not
necessarily the answer you get. The Supreme Court
obviously is going to | ook at that. | think that

obviously they would understand the inmportance of
this and they'll probably give us a decision on that
as soon as -- as soon as they can.

MS. SANCHEZ: Your Honor, if | could just
ask for a brief clarification. And I'll also add one

clarification. And | appreciate the Court's
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el aborating a little bit on your reasoning.

In the motion that we filed relating to
staff and consultants that was on August 14th, and
t hat was a motion to quash specifically subpoenas
t hat were served on Research & Polling, which is
Bri an Sanderoff's job that had a formal contract with
the |l egislative council service to provide the
technical services that assist in preparing maps and
so forth and they're set up in the roundhouse and
actually provide the software that people use, as
well as Ms. Szczepanski, who is now a member of the
| egi sl ature, but at the time of redistricting she was
| believe the chief of staff for the speaker of the
house, and Ms. Leann Leith, I'm | ooking at our
motion, and we -- we noted that she's formally
empl oyed by the house of representatives as a policy
advi sor for the speaker of the house. So she had
a -- | truly don't know who signed her paycheck, but
she had a formal position with the house of
representatives and was there formally enpl oyed,
advi sing the speaker of the house. So | think that
falls within what the Court just identified as being
within the privilege under the Court's anal ysis.

As to the public type of statenments that

the Court referred to, what | -- what | would ask for
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clarification fromthe Court on is, is the Court

i ndicating that those statements, those

cont empor aneous you statements to how you've defined
the public during the course of the legislative
process, those statements thenselves | understand the
Court is deciding are not covered by the privilege
and may be adm ssible at trial if a proper foundation
is laid for themor if there's not an objection to
adm ssibility.

What is not entirely clear to me, and
maybe | m ght be m ssing something fromthe Court's
expl anati on or decision, is whether the |egislators
can be conpelled to be questioned about those
statements to the public, that the Court has defined
as statements to the public.

The statenments thenmselves come in, we
understand that that would be the Court's ruling.

But what is not clear is if the |legislators can be
conmpelled to sit for questioning about this.

THE COURT: And ask, "What were you thinking
when you said this or what was your reasoning?"

MS. SANCHEZ: Yeah. \What were you talKking
about, what were you thinking about, why did you say
this, you know, beyond just the comunication that

exi st s.
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THE COURT: My thought is no. The
statements will speak for thensel ves. But you can't
inquire into, you know, why did you say that or what
were you thinking when you said that. You know, |
think the statements have to speak for themsel ves.

MS. SANCHEZ: Okay. Thank you for that
clarification.

THE COURT: That's my thinking on that.

MS. SANCHEZ: Thank you.

THE COURT: As far as Research & Polling,
t he other two, you do you want to address that?

MR. HARRI SON: Yes, your Honor.

So Research & Polling, | would think, is
in a -- actually a very unigque pox. So under your
Honor's ruling, | think they probably would count as

staff (inaudi ble) and then went and discl osed
M. Sanderoff who is the principal and the public
face of Research & Polling as an expert, which, you
know, we would say is unusual and waives attenpt to
ki nd of use them as a sword while shielding his
factual involvement in the case. So that's a kind of
uni que i ssue.

Ms. Szczepanski m ght -- with
Ms. Szczepanski and Ms. Leith, we would agree that

they're paid by the |l egislature under the Court's
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(i naudi ble). W don't believe -- agree with the
Court, but we've got the Court's ruling and we want
to try to (inaudible) working with it. And so under
the Court's ruling, we would agree that if they're
paid by the |egislature as part of legislatively paid
staff, like the -- in each house the majority and
m nority each have their own staffer that is -- could
fairly be called a partisan, but are |legislatively
paid. | believe that was Ms. Szczepanski. We'd |ike
an actual clarification of that in some way. But |
think they're right.

On Ms. Leith, | think they may be
i ncorrect. | think she may be a political person
paid just by the speaker's PAC, which is a |large, you
know, political action commttee.

THE COURT: How do you propose we resolve
t hat question?

MR. HARRI SON: | mean, we -- it likely would
have been -- it certainly would have been somet hi ng
we woul d have asked had she sat for a deposition, but
she decl i ned. You know, we noticed her deposition
(i naudi bl e) and she filed a notice of nonappearance
and declined. | mean, | would like to take her word
for it under oath. But | would say we expect

Ms. Leith to be a fairly inportant witness. The kind
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of buzz that we're converting to adm ssi bl e suggests
t hat she was inmportant at the process of this
gerrymander .

THE COURT: All right. Well, let me just
ask, what was Ms. Leith's status during the
redi stricting process?

MS. SANCHEZ: Well, | think as an advisor to
t he speaker of the house and enployed by the house of
representatives, she was integral to discussions with
staff -- with legislators and the process of
preparing | egislation.

THE COURT: What was her official role? Was
she | egislative aide?

MS. SANCHEZ: | think her official title was
policy advisor to the speaker.

THE COURT: Policy advisor to the speaker.
And Mr. Harrison brought up whether she was paid for
by the | egislator or a packet, and do you think that
makes any difference?

MS. SANCHEZ: | don't, your Honor.
haven't seen any --

THE COURT: Do you know which one it was?
Was she paid for by --

MS. SANCHEZ: | truly don't know the answer:

You know, | think we could -- over lunch, we could
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get an affidavit or something to get sonme clarity on
t hat issue.

But | would submt to the Court that |
don't recall seeing any case |law on |egislative
privilege that is analyzing who signs the paycheck.

| think it's tal king about what is their function.

Yes, if it's -- if it's somebody in off

the street or if it's somebody who flew in from sone
D.C. group for the day to, you know advocate for a
position, | think that's very different than sonmeone

who i s working for the house of representatives on

behal f of the speaker in a legislative session. That

is pretty centrally a |egislative role.

But |I'm happy to get clarification on
some of these details for the Court. | don't want to
hol d us up. | can probably do that over the course

of the day and get the Court (inaudible).

THE COURT: | think that would be hel pful,
if we could get sonmething just definitive on her
title and/or position. l'd like to know how she was
paid. | "' m not sure that that is definitive because
think it is more of a formal role issue, what role
did they play formally in the process. You know,
agai n, an outside advocacy group versus someone who

is engaged in some role, formal role to provide the
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information and expertise on the issue. So that
woul d be hel pful.

MR. HARRI SON: And nmy only additional idea,
your Honor, is the |legislative defendants did have
Raul Burciaga, who is the head of the |egislative
council services, kind of the |lead staffer for the
| egi sl ature.

Now, we had indicated that they were
only going to use him for authentication, and so we

had i ndicated that, "You don't need to do that, you

don't have to come."” And he still doesn't, but |
woul d say |I think we would -- if he knows, and |
suspect he woul d, we would accept his -- you know,
his statenments about the role -- | would probably ask

who paid her, what was her title, was she a
government enployee, did she have an office? You
know, kind of basic set of questions |Iike that, and |
woul d think that he m ght be a good person who had
been prepared for trial to testify in this case --

THE COURT: Okay.

MR. HARRI SON: -- on this type of thing.

THE COURT: All right. | think that would
be hel pful.

Al'l right. Anything else, M. Harrison?

MR. HARRI SON: No, your Honor.
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THE COURT:

Legi sl ative defendants, any

ot her issues or motions that you want a formal ruling

on?

MS. SANCHEZ: Just one moment, your Honor.

Sorry.

Your Honor, just a clarification

guestion, | suppose

plaintiffs' counci

for plaintiffs' counsel, is

suggesting that you would accept

representations from M. Burciaga in an affidavit or

some formlike that,

or that we -- he's asking us to

bring M. Burciaga to court to testify on this issue?

THE COURT: M. Harrison.

MR. HARRI SON: No, we'd -- we'd take him
The only reason I'd like to have talk to himis, |ike
| said, | would have probably a -- | could think of a

better list, but, you know, off the top of nmy head,

who signs her paychecks, you know, are you considered

a governnment enployee with, you know, PERA and al

this stuff that | don't know much about, having never

been a state enployee, did you have an office in the

| egi sl ature, what was your job title? You know, if

she wasn't paid, who did -- was she paid by the

speaker's PAC, which is what they call his PAC. What

her, quote, unquote,

title is, | don't know is

necessarily -- you know, when you work for the
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speaker even in a political capacity, they throw
around the term speaker's PAC, for exanple. It's
just a PAC, right? It just has a speaker's title on
it.

So other than -- an affidavit would be
fine. Like | said, ideally, it would answer some
guestions |like that. And ideally, 1'd have a little
more time than no time at all top think of the
guesti ons. But we're certainly not saying we demand
himto be here. Even virtually.

THE COURT: All right. Does t hat answer
t hat ?

MS. SANCHEZ: Yes. Thank you. | don't
beli eve we have anything else to address.

MR. OLSON: Your Honor, there is one other

t hi ng. | don't know that we need to take it up now.
We can take it up anytime we're in trial. W can
take it up (inaudible). But we filed a notion to

strike or in limne on the discrete number of
exhibits that were attached to the annotated findings
of fact and conclusion office |aw.

The Court will recall, in the scheduling
order, we agreed that we would submt annotated
findings of fact and conclusions of law with

affidavits, speaker reports, evidence and the |iKke.
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And | believe I'"mcorrect that the parties basically
are agreenment with respect to everybody's subm ssions
and adm ssibility, with the exception of the Trende
and Chen reports. But then there's a couple discrete
items, none of which are probably not even going to
come up in our discussion over the next coupl e of
days, that we've got sonme objections to on foundation
and hearsay grounds.

So, you know, we can take that up
however you want to take it up. Well filed the
motion | think it was September 20th, your Honor, on
t hat i ssue. And there's just, like, four or five
exhibits that we raise a question about.

THE COURT: They're addendums to the
proposed findings and concl usi ons?

MR. OLSON: Yes, sir, they are discrete
exhibits attached to the plaintiffs' annotated
findings and conclusions that were filed. | think
the initial set was on 15th, | think it was, your
Honor, your Honor, which was Septenber.

THE COURT: | think -- you know want to
address this?

MR. OLSON: Yes, your Honor. We're not sure
we're going to be introducing any of those in any of

our presentation.
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THE COURT: Al'l right.

MR. OLSON: |If which decide to do so, |I'm
sure they can object at that tine.

THE COURT: Okay. Well, I --

MR. OLSON: Those things were mentioned
(1 naudi bl e).

THE COURT: \What | think, also, just -- and
| appreciate the proposed findings fromthe parties
bef orehand, at the end of the evidentiary portion,
' m going to give each side an option or an
opportunity to anmend those. And so | think that's
when we' || take that up. Okay?

Al'l right. Anything else fromthe
| egi sl ati ve defendants.

MR. OLSON: Your Honor, we have (i naudible)
motion to exclude the testimny of M. Trende. We
received plaintiffs' response to that notion
yesterday. We have not filed a reply. But we are
prepared to argue that.

That motion, | think, could be
appropriately argued i medi ately prior to
M. Trende's anticipated testinony.

THE COURT: Okay.

s that all right? All right.

Okay. That's what we'll go on that
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i ssue.
Al'l right. Anything else from
| egi sl ati ve defendants?
Executi ve defendants, anything el se?

MS. AGJANI AN: No, your Honor.

THE COURT: Secretary of state?

MR. AUH: No, your Honor.

THE COURT: Okay. All right. "' m going to
take a quick break, and then when we come back, ']l
give either side the option of making your opening
statements.

Do you wi sh to make an opening
statement ?

MR. HARRI SON: Yes, your Honor.

THE COURT: Okay. And then defendants, you
can either make an opening statement, you can defer
till later, or you can waive opening statements.

"1l just go down the row with that. But let's take
about ten m nutes. Okay?

(Recess held from 10:13 a. m

to 10:26 a.m)

THE COURT: Thank you. You may be seated.
Appreciate it.

Al'l right. W are back on the record,

ready the begin. Do plaintiffs' wish to make an
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openi ng statenents.

MR. TSEYTLIN: Your Honor, do you mnd if

THE COURT: That's fine.
OPENI NG STATEMENTS
MR. TSEYTLIN: Thank you, your Honor. M sha
Tseytlin for the plaintiffs.

On Friday, we got nore fulsome guidance
fromthe New Mexico Supreme Court, you know, about
the types of evidence and the types of inquiries that
we shoul der take in the proceedings. And | want to
hi ghl i ght three things the Suprenme Court said.

First that -- we enphasize to the
touchstone here is Justice Kagan's three-part
(i naudi bl e) justification test from Rucho, and that
we can use all types of evidence to prove up those
el ements. We have (inaudible) on the first two
el ements and they have obligation on the third.

Second, they said -- the Court said the
types of evidence that they would find very
conpelling for a showi ng of egregious gerrymandering
is the types of evidence and the show ngs that were
made in the North Carolina and especially the
Maryl and cases that were issued in Rucho. And it

suggested that we consider whether the evidence here
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is of the same type, just as powerful as it was in
t hose cases.

And finally, the Court asked us to focus
on the cracking or packing of individual districts,
with a special focus on voter registration shifts, so
our other objective evidence.

So with that in mnd, 1'd like to
briefly talk this morning about eight categories of
evidence that we're going to present to your Honor
over the next couple of days that | think wll
establish beyond serious dispute that we have
satisfied those first two elements, intent and
effect, and that my friends on this side cannot
satisfy the justification -- their justification
bur den.

Now, the first category of elenents
we'll discuss is the direct evidence of intent. And
| "' m not discussing that because it's the nost
i mportant. And, in fact, as the Supreme Court said,
obj ective evidence is more inportant. But | want to
say that first because we have a piece of direct
evidence here that | think frames and puts in good
context a |l ot of the objective evidence that we're
going to discuss throughout the trial and present to

your Honor. And that piece of evidence we'll discuss
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alittle bit on Monday with your Honor, which is the
text messages from Senator Stewart to CCP.

And the reason that the text message is
to telling, so helpful, is that it franmes kind of the
DNA of the gerrymander that occurred here.

A lot of times you'll get -- sometimes
in (inaudi ble) cases, you'll get the kind of evidence
t hat was revealed in the Benisek case, the Maryl and
case, that Justice Kagan held was partisan
gerrymanderi ng. There you have the governor in
Maryl and admtting that he was trying to gerrymander.
That kind of high level, high |level (inaudible) you
will get that.

What's so remarkable in these texts is
t hat she -- Senator Stewart not only admts that
gerrymanderi ng was happeni ng, but explains how and
why. She says, well, the Concept H map, that only
provides a 51.8 percent DPlI, which is kind of the
conposite nmeasure of the parts of District 2. That's
not enough for a mdterm She's clearly referring to
the event upcom ng m dterm where Democrats were
concerned that it was going to be a tough election
because it's the first election of a new presidency.

And she says, "What we did," excitedly

"we moved nore voters into District 2 that were
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Denmocrat, and we bunped that up to 53 percent

Denmocrat, 53.47." And then her -- on the other side
of the text, the question was, "Well, who takes the
hit?"

And the reason that question is
i mportant is this principle that your Honor will hear
about, including fromour expert, M. Trende, when
you have a small conparative state with a couple
districts, if you're going to make one district nmore
Denmocrat, you're going to end up maki ng ot her
districts more Republican. It's this concept you got
to pay Peter to pay Paul or however M. Trende says
it.

And this person on the other side of
this text message said, "Well, what's going to happen
to the other districts?"

And Senator Stewart says, "Don't worry,
we bal anced this out. So now we have 53 percent
District 1, we have 54 percent District" -- no,
"District 2, we have 54 percent District 1, you know,
55 percent District 3."

This is close to (inaudible)
gerrymandering, in other words, because you have
Denmocrat solid advantage across three districts,

pretty nmuch as solid as you're going to get.
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Now, my friends, in their opposition to
our statement, proposed statement of fact, and that's
(i naudi bl e) during this trial, said you can't rely on
t hose statements. And they said sone cases that say,
well, you look at -- you don't ook at individual's
statements fromindividual senators, |ook at the
obj ective text of the | egislation.

Now, that m ght be true in statutory
interpretation. You definitely don't want to | ook at
what an individual senator said about that. But when
you're tal king about a case of invidious intent, it's
common to | ook at individual statements, especially

of the | eadership. Justice Kagan certainly |ooked at

that in how nmuch | don't. It's | ooked at inned
(i naudi bl e) . It's (inaudi ble) across the country.
In fact, Maryland -- | mean, in fact, New Mexico

joined an am cus brief at the U S. Suprenme Court in
the Rucho case, so you've got to |ook at those Kkinds
of statenents. So it's kind of (inaudible) to be
arguing contrary to now.

The second category of evidence that
we'll be presenting to your Honor is the conpletely
parti san dom nated process. And this is sonething
t hat Justice Kagan also | ooked at in Rucho. You' |

hear evidence that Republicans were conpletely boxed
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out of the process. This was a conpletely behind

cl osed doors, Denocrat only driven process. This is
anot her factor that Justice Kagan and other courts

| ook at in determ ning partisan intent.

The third category of evidence that
we'll be presenting to your Honor will be something
that | highlighted that the New Mexico Supreme Court
on Friday said it was particularly important to hit,
whi ch was the change in party registration
conposition for the targeted district.

And here, you'll hear undi sputed
evidence that District 2 went from an exactly even
party registration, Republicans to Denmocrat, to a 13
poi nt advantage to Denmocrats as a result of this
gerrymandering. That's exactly the kind of evidence
t hat the New Mexico Supreme Court said we should be
| ooking at. They pointed that out with regard to the
Maryl and case in footnote 13 of their opinion, and
we'll present that evidence.

The next category of evidence that we'll
be presenting, your Honor, is conposite partisanship
of the districts. This is a more sophisticated way
of doing what the registration data does, and this is
what Senator Stewart is tal king about in her text

message. This is DPlI, or whatever you want to have
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the acronym

Basically, you take a series of
statew de el ections, you average them out and you try
to determ ne the baseline partnership of each
district. And here, we have actually an incredible
amount of unanimty between our expert, M. Trende,
and their expert, which is essentially, just |like
Senator Stewart's text says, what they did is they
created a 53, 54, and 55 percent three district
combi nati on, which is a near perfect gerrymander.

Now, they don't have any basis to really
di spute (inaudible) their own experts give those kind
of numbers. They try to spin and it and say, "You
know, we're trying to make districts conpetitive."

Obviously that's not what they were
doi ng. If they wanted to make districts conpetitive,
she could have made two districts 50/50 or 51/49.
| nstead, they came close to maxim zing their partisan
advant age.

And so the other basis they say is
conpetitive, and they're going to say is conpetitive,
is |look, we had a close election here in 2022. Wth
respect, that's exactly the argument that we made in
Beni sek with regard to Maryland's district, where

also a very close election, and Justice Kagan had no
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trouble finding that that was an egregi ous

(i naudi bl e) gerrymander. And the reason for that is,
one election doesn't tell you much. Especially when
we've got a '22 election here, that was a favorable
year for Republicans, and there was an i ncumbent
runni ng. In 2014, in the Maryl and case, that was
anot her favorable year for Republicans, such as a
Denmocrat incumbent in the gerrymandering district

al nost | ost.

And so with that conparative argument,
and that specific argument was nmade a rejected in
Beni sek, didn't carry the day. They certainly can't
carry the day here.

The next category of evidence that we'll
presents to your Honor is the unnecessary shifting of
| arge numbers of voters. This is, again, something
t hat Justice Kagan | ooked at with regard the Maryl and
gerrymander where the Denmocrats in Maryland shifted
| arge ampunt of voters in and out their District 6 to
accomplish the gerrymander.

Here, you'll hear undi sputed evidence
t hat because of the only m nor shifts in New Mexico's
popul ati on between 2011 -- 2010 and '22, really
needed to nove about 23,000 folks to get to the

perfect population quality. | nstead the | egislature
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moved over 500,000 to acconplish the partisan end
over 120 somet hing thousand with regard to
District 2. That is exactly the kind of evidence
t hat approved powerful in Maryland and simlarly

power ful here.

S,

Anot her category of evidence that your

Honor will hear about today is the specific DNA o
t he gerrymander that jurisdiction here.

Now, Senator Stewart posted this in
text message. She said we took Concept H, which
everyone agrees is the nost favorable of the thre
maps that came out of the redistricting commttee
and we made it nmore Denocr at.

Well, our expert will testify that
analyzed how exactly the difference are between
Concept H and SB-1 ensures that it was systematic
designed to change SB -- Concept H to a max
gerrymander by moving Denocrat voters into D-2 an
movi ng Republican voters out of D-2. This is the
packi ng and cracking.

The next category of evidence we'll
about is the simulation analysis. Now, this is t
second where |'ve litigated a sinulation analysis
case, and this is trendy in the last years. And

is very complicated and technical.
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So the way | like to think about it,
what you're trying to do with a simulation analysis,
is you're trying to come up with partisan neutral
criteria, and then tell a conputer, what would a map
that's not a partisan map | ook |i ke, based on these
partisan neutral criteria. And then you generate a
bunch of maps and you line themup in terms of how
favorable they are to party and you see where the
enacted map |ines up.

M. Trende did that analysis with
2 mllion maps, and he found that SB-1 was nore
partisan than 99. 89 percent of those maps, which is
an extreme outlier.

Now, my (i naudi ble) testinmny of
Dr. Chen who did -- who did a thousand sinmul ati ons
and he seemed to conme to a different conclusion.

Now, there's going to be some methodol ogy (i naudi bl e)
that Dr. Chen did that we'll explore with him But
it was still -- what | saw, and | did a double take,
was a very surprising result, given all the other

obj ective evidence we have about a registration data
and perfect gerrymander, you know, DPlI nunbers, which
all the experts agree on, and | was |ike, what could
be going on here?

And you flip through their report and
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you find out what's going on, i
(i naudi bl e) defendants in what
is a (inaudible) instruction, t
parti san consideration into his

And the reason th
si mul ati ons work, the only reas
you're trying to extract away f
t he moment. You're trying to f
neutral maps | ook |ike.

So they said, spl

wel |l s. So we said how is that

s that counsel for

| -- to my know edge

old himto code a
instructions.

at -- the way that the

on they work, is
romthe politics at

I gure out what would

it up the oil and gas

a partisan neutral

consi deration. W said, is there anything in

New Mexico's history that would suggest that that is

a neutral criteria? No answer

Is there anything in the law th

fromthe other side.

at woul d suggest that

the -- New Mexico |law that was just splitting up oi
and gas wells? No answer. | s there even a

meani ngf ul number of folks asking to split up -- and
by split up -- the technical termin redistricting is

actually called "cracking" -- t
gas i ndustry? No.

We said did anyon
vari ous gerrymanderers say anyt
answer. And, in fact, if you |

of the alleged gerrymanderers,

o cracking the oil and

e other than the
hi ng about this? No
ook at the statenments

they're not all saying
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t hat they want the oil and gas industry cracked.

Some of them are saying, "It would be nice to have
united." Other of them are just kind of generally
saying -- oh, and observed that the map -- that the

map did crack it. Nobody puts it (inaudible) place.
There's no mystery why of all the many things that
were said during the commttee process or during the
| egi sl ative hearings, that they asked M. -- Dr. Chen
to code this hard wired to all his sims.

And the reason -- and that's a
(i naudi bl e) consideration, is this is exactly what a
gerrymander woul d do, by having this oil well
consi deration, which has no grounding in anything in
New Mexi co, you assure that all those sims split the
Republ i can heavy district. But my friends just
didn't have the courage or conviction to actually
have a fair testing under their own expert's analysis
what neutral sims would | ook |ike, even under
Dr. Chen's anal ysis. So they essentially asked him
to cook the books.

Now, the final consideration and
category that we'll present to you, we'll talk about
with your Honor, is traditional redistricting
criteria. Now, Justice Kagan doesn't focus a | ot on

that in her opinion, her notion being that a | ot of
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the traditional redistricting criteria are kind of
mal | eabl e, and so a gerrymander can achieve their
ends by pointing to this criteria and that criteria.

But | will say that there are sone
redistricting criteria that are nore mall eabl e than
others. We'Il|l present etched to your Honor that in
terms of conpactness and cracking munici pal
boundaries, this is either the worst or one of the
wor st maps in New Mexico's history. Those are very
obj ective criteri a.

My friends' considerations of
redistricting criteria are at odds with each other.
Sometimes they said it's good to unite communities on
i nterest. You know, like lifestyle, I think is one
of their communities of interest. But ot her times,
with the oil and gas wells, they want to crack the
communities of interest. So this kind of shows the
danger of going down that path, which Justice Kagan
al so di scussed.

So those are eight categories of
evi dence that we'|ll present to your Honor. And we're
going to ask at the end of the trial for your Honor
to find that we have satisfied our burden to show
egregi ous partisan intent, egregious partisan effect,

and that my friends haven't a showed a justification
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egregi ous partisan effect. And then we'll ask your
Honor to set a schedule for an immediate -- or
remedi al proceedi ng.

Al'l right. Thank you, your Honor.

THE COURT: All right. Thank you

Legi sl ati ve defendants.

MR. OLSON: Your Honor, let me sort of
address the Court regarding -- what we think the
evidence is going to show in the next couple of
days -- and keep in mnd, your Honor, we submtted
quite a bit of evidence in the annotated findings and
concl usi ons supported by affidavits and documents
t hat have been stipulated to. And so frankly,
there's a ot of the material that |I'm going to
di scuss that's in there, and some of it's going to be
di scussed here with these witnesses over the next
coupl e of days.

Your Honor, you know, | mean, something
to keep in mnd as we're going through the next
couple of days is, the New Mexico congressional
districts haven't really been redistricted for 30
years. The last time the political bodies, the
| egi sl ature and executive were able to nmeet consensus
and redistrict the congressional districts was in

1990.
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In 2000, in the (inaudible) case,
because the executive and the |egislature was not
able to agree on a congressional district map, Judge
Frank Allen from Bernalillo County, did
redistricting. And he basically adopted what -- the
terma | east change type anal ysis.

In 2010, after the 2010 census, again,

as | recall that one, your Honor, there wasn't even a
bill that got out of the |legislature. And Judge
James Hall, who was sitting as a pro tem appoi nted by

t he Supreme Court on that case, again, redistricted
t he congressional district utilizing a |east change
type of analysis, maintaining, in essence, the
districts that at that time that existed for 20
years, now, as of 2020, 30 years.

So for 30 years, the state's
policymakers did not have the ability, because of
stasis, to be able to come in and apply state policy
in determ ning what the best m x of the congressional
districts was.

So basically what plaintiffs are
advocating for is another ten years on our | east
change analysis. Well, your Honor, that's not
mandated by law, that's not what's required to be

done. The political bodies have a part to play
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obviously in this redistricting. In fact, they're on
the front Iine of it.

So what we're about here is an issue of
first inmpression say, in New Mexico and we're |ikely
significantly ahead of the curve with other states,
because there has been a determ nation by the Supreme
Court that there is a cause of action to be
consi dered under the New Mexico equal protection
clause as to whether there's been excessive partisan
gerrymandering and an a redistricting schene.

And, of course, clear that political
consi derations in redistricting are appropriate.

They occur and the Court acknow edges that. The
guestion is -- and -- and the Court acknow edges that
some partisan actions and sonme partisan effect is
perm ssible. And the Court's clear on that in its
opinion that it came down with |ast Friday.

The issue, as stated by the Court, and
what the plaintiffs nmust approve, is that there's
been egregious action that has affected a partisan
shift egregiously in the districting, egregious
partisan gerrymander, | think, is the termthey used.

You need to | ook at whether it's
substantial vote dilution. And the touchstone, your

Honor, and all of it's replete in multiple points in
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the Court's decision, first one that -- when it
referenced the Kagan (i naudible), and then at
mul tiple points in the decision that came down | ast
Friday, is whether there's been entrenchment, where,
in essence, the districting plan predeterm nes
el ections.

At one point, the Court pointed out that
there has to be -- | think it's at Page 23 of the
opi nion, Justice Bacon says. The consequences of
such entrenchment under a partisan gerrymander
i nclude that (inaudible) elections are effectively
predeterm ned, essentially removing the remedy of the
franchise froma class of individuals whose votes
have been dil uted.

Your Honor, we would submt that there
IS no evidence whatsoever that reflects that there's
been a predeterm nation or entrenchment with respect
to the Senate Bill 1, and in particular focused on
t he second congressional district.

So the Court adopted a three-part test.
You nust approve the predom nant purpose is to
entrench the dom nant party by dilution of votes.
Secondly, you must prove that, in fact, the
entrenchment occurred as a result of substanti al

dilution. And then, only if you do that, only if
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you've established that, does the burden shift to the
state to articulate legitimte, nonpartisan
justifications. The first two steps are necessary to
establish an egregious gerrymanderi ng. You have to
show entrenchment through intentional dilution.

The only place, of course, that
(i naudi bl e) in egregious cases is articulated by our
Supreme Court and actually the |egislature should not
be decl ared unconstitutional in a doubtful case.

So | want to discuss what we think the
evidence will show. First, your Honor, with respect
to the issue of whether the predom nant purpose of
Senate Bill 1 is to entrench the predom nant party in
power, we don't really have to | ook beyond the
| egislation itself and its acconmpani ed Denmocratic
data that was circulating through the |egislature
t hrough the process of debating and enacting Senate
Bill 1.

The congressional -- is second
congressional district was drawn with political
performance |l evels that fall well within the range
t hat experts, who you'll hear from over the next
coupl e of days and prepared reports that have been
subm tted into evidence with your Honor, determ ned

and consi dered conpetitive, i.e., it's a race in the
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congressional district that can be won by either
maj or party candidate. There's in entrenchment,
there's no predeterm nation of elections. In fact,

t hat was true, your Honor, before the 2020
redistricting -- or the 2021 redistricting. The
second congressional district had switched back and
forth between the parties a couple of times over the
| ast 15 to 20 years before 2020. So there's no
entrenchment, your Honor.

The stray comments by a few | egisl ators,
some after the fact, are irrelevant and certainly
aren't determ native of |egislative intent. Our | aw
in New Mexico is clear on that. The |egislature acts
as a body. Stray coments by a few don't equate with
i ntent.

If the plaintiffs cannot establish the
(i naudi bl e) purpose is to entrench, then per se,
Senate Bill 1 and specifically as focused on the
second congressional district, is not an egregious
gerrymander .

So the second question that the Court
posits, if you get past the first prong, is did the
entrenchment occur as a result of substanti al
dilution. Well, your Honor, the mpbst cogent evidence

of that is the result of the 2022 el ection.
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There's a 1300 vote margin, seven-tenths
of a percent separating then Congresswoman Harrell
with Gabe Vasquez. We submtted in our suppl emental
subm ssion that was filed on the 20th of Septenber,
your Honor, an affidavit from one of our experts, Kim
Brace, who is an expert in redistricting and census
matters from the Washi ngton, D.C. area, and points
out that polls for the 2024 election show that former
Congresswoman Harrell is already ahead in the | atest
polls. W already have under this redistricting
pl an, the Senate Bill 1, that the plaintiffs are
contesting, a former Republican legislator met with a
Navaj o Nation, announced a Republican nom nation for
CD- 3. If the intent was to entrench, then the
parties who were allegedly entrenching did a pretty
sorry job.

The registration numbers, your Honor,
you're going to hear in large part are nmeani ngl ess.
You'll hear that from Brian Sanderoff. And | think
most of the experts will agree that what's of
significance is partisan performance nunmbers, how not
only how the district performs | eaving aside
(i naudi bl e) registration nunbers, how they actually
get out and vote, how the vote gets split between

various parties.
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And you're going to hear from a
performance standpoint, the differential in CD-2 is
well within a range of conpetition. Makes it a very
conpetitive swing district.

Your Honor, the other thing is, with
respect to vote dilution, if anything, the current --
t he Republicans that are in the current iteration of
CD-2, their votes are even nore important than they
used to be. | f you |l ook at the data, a | ot of wasted
Republ i can votes in CD-2. Now t heir vote counts even
more. They need to get out and vote so they can get
their -- their chosen candidate in. And they came
very close with Congresswoman Harrell, and it's
indicated in the current polls are likely to turn
t hi s seat again.

Your Honor, lastly, assum ng
entrenchment, then the issue is whether there's
| egiti mate nonpartisan reasons for the policy
articulated in Senate Bill 1. And your Honor, the
record is replete with nonparti san reasons.

There was discussion both at the CRC and
in the | egislature about the interests of the
southern Rio Grande Valley from just south of
Al buquer que down to the border and affinities between

t hose areas. There was di scussion anmongst sone of
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t he native nations, the Mescal ero Apaches about
wanting to be split between two separate
congressional districts. There's always been the
districts centered around the core of the major urban
areas in the state, Las Cruces, Santa Fe and
Al buquerque. There was discussion about nmel ding
urban with rural constituency.

And there was multiple discussions, your
Honor, at the senate rules -- senate floor debate by
Senat or Cervantes, which is in part of Exhibit 27
t hat we've submtted, your Honor, where he notes that
i kewi se, each of the other two districts does the
same, captures some of the | argest urban areas of our
state that, at the sanme time, brings in inmportant
rural areas of our state that are so inmportant to our
economy, the area that oil and gas comunities of our
state, the farm ng communities of our state.

Again, on the -- senate rules commttee,
Senator |vey-Soto made sim |l ar comments about the
i mportance of the oil and gas industry and maxi m zi ng
its representation in Congress so that it had
mul ti ple advocates for it at the federal |evel.
There was di scussion about that from representative
Gail Chasey in the house -- house state government

el ections and I ndian affairs commttee. Ther e was
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further discussion about that by Senator Cervantes in
the senate rules commttee. There was di scussion
about that by representative Antoni o Maestas on the
house floor during the vote on Senate Bill 1 in the
house. Also by resident Nathan small on the house
floor in a discussion and vote on Senate Bill 1.

So contrary to what plaintiffs suggest,
the fact of the matter is, the oil and gas industry
and the concerns about the oil and gas industry and
the desire to maximze the representation at the
federal |evel was, in fact, a significant issue,

di scussed and articulated by multiple of the
| egi slators as they were discussing Senate Bill 1.

Dr. Chen, utilizing those nonpartisan
public policy considerations, worked that into his
algorithm and his analysis reflects that given the
nonpartisan policy considerations, Senate Bill 1
falls well within, froma partisan standpoint,

performance standpoint, what would be reasonably

antici pated. It's not a partisan outlier.
So, your Honor, in conclusion, we'd
submt that -- and then the New Mexico Supreme Court

has noted that some degree of partisan consideration
districting is perm ssible as a political process.

But if it's egregious, m ght be a product of
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constitutional violation.

Well, that requires entrenchment,
effectively predeterm ning elections, and renmovi ng,
in essence, the franchise from allegedly diluted
voters.

The New Mexico Supreme Court has noted,
and as repeated multiple times by Justice Kagan in
the Rucho case, because of the political nature of
the issues, of course, only intervene in egregious
i ndi cations.

Your Honor, the evidence the al nost
uncontroverted, there's no entrenchment. In fact,
the Iikelihood is that we'll be |ooking at a
conpetitive raise in CD-2 every two years.

The evidence is also uncontrovert ed,
your Honor, that multiple nonpolicy considerations
went into the drafting of the bill. And the analysis
by Dr. Chen highlights it's well within the
anticipated range from partisan standpoint it's not
an outlier.

The only | ogical conclusion, your Honor,
at the end of the day is that there's been no
egregi ous partisan gerrymander.

Thank you, your Honor.

THE COURT: Thank you
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Ms. Agj ani an.
MS. AGJANI AN:  Your Honor, I'd like to --
"' m probably going to waive, but | would like to
defer for now, please.
THE COURT: Okay. M. Auh. Bef ore.
MR. AUH: Not hing from me, your Honor.
THE COURT: Okay. All right, then.
Plaintiffs, you may call your first
wi t ness.
MR. HARRI SON: Your Honor, the plaintiffs
call Jim Townsend.
THE COURT: If you'll come up around here.
Before you sit down, if you'll raise your right hand.
Do you solemmly swear or affirm under
penalty of perjury that the testimny you'll give
will be the truth, the whole truth and nothing but
the truth?
THE W TNESS: | do.
THE COURT: Thank you. Have a seat.
JI'M TOWNSEND
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MR. HARRI SON:
Q Good morning, M. Townsend. Can you pl ease

i ntroduce yourself and give your position in state
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gover nment ?

A Wy name is Jim Townsend. Il live in Artesia,
New Mexi co. | am a state representative for district
54 in the house of representatives.

Q Okay. And were you in the house of
representatives at the time of the 2021 redistricting
sessi on?

A | was.

Q Okay. And did you have any specia
positions within the house caucus?

A At that time, | was mnority floor | eader.
So caucus |l eader, if you may. But Republican | eader
in the house of representatives.

Q Okay. Can you very briefly describe, in
case anybody here doesn't know, what the duties of the
fl oor | eader are?

AL MWy job is to represent my caucus in the
process of debate on bills and the negotiation of
those bills as they were vetted out.

Q Okay. And would that often involve
i mportant bills, discussions between you and
Denocratic | eadership of the house?

A It did.

Q Okay. l'"d like to talk a little bit about

Senate Bill 1, which is what we're here today to
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di scuss.

So who -- how was San Mateo bill one
drafted, meaning, fromwhen it came in the door the
first day, how did it get into that shape?

A Well, Senate Bill 1 evolved from a piece of

| egi sl ation that came out of the senate into a senate

judiciary commttee substitute for Senate Bill 1.
So it was a bill that was modified in
process.
Q Okay. So let's talk about the bill that was

initially introduced. Who participated in the
drafting of that?

A. Senator Cervantes was the sponsor of that
bill. And he was the -- he was the drafter. | wasn't
i nvol ved and neither were any of the Republicans, to
my knowl edge.

Q Okay. Now, are you aware -- well, is it
your understanding that Senate Bill 1 has as its sort
of | oses basis concept aged fromthe citizens

redistricting commttee?

A. | believe that to be correct.
Q Okay. But they -- but there were changes
that are -- am | correct, that there were changes that

| believe that sponsors put in around 14 percent from

Concept Hto the entry to Senate Bill 17
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A. Yes, sir, that is correct.

Q Okay. And whatever process was involved in
changi ng Concept Hto the originally introduced Senate
Bill 1, what do you know about that process?

A. | don't know anything about it. That
occurred basically overnight and came back out as a
comm ttee substitute. And we were not involved at all
in that process.

Q Okay. And by "we," as far as you know,
there was no GOP representation at all in the sort of
behi nd cl osed doors aspects of crafting the
| egi sl ation?

A. That is correct. There were -- to ny
knowl edge, there were absolutely nowhere involved, not
from any of the mnority.

Q Okay. And so let's talk about the specia

session. | think you -- | don't want to m sstate what
you said. | think you nmentioned the only -- the only
change that ever -- that happened to the bill during

the session was this commttee substitute; is that

correct?
A On SB-17
Q Yes, sir.
A. Yes, sir, that is correct.
Q Now, did Republicans voice their displeasure
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over various aspects of the bill?

A. Oh, yeah. \When we heard the bill was out,
some of us were in senate judiciary that next morning.
It came over to the house. | think it was debated for
an extended peri od. | don't know that it went the
full three hours, but it was an extended period. And
Representative Nibert kind of led that debate and the
i ntroduction of his floor commttee substitute for
that bill.

But yeah, it was -- it was hotly
contested by many members of the house in -- both
informally and in the debate.

Q Okay. Did any of those formal amendnents
pass?

A. No, sir. Representative Nibert's amendnents
was tabled and it went nowhere. So we were not able
to interject any modification whatsoever to what came
across.

Q Were those bipartisan votes?

A. Those were party line votes, if my menory is
correct. In fact, | know they were party |line votes.

Q Okay. And same thing with the final package
of the bill. Was that a bipartisan in any way, or did
any Republican vote for the final bill?

A I -- my menory is that when that bill passed
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one Denocrat, Representative Sweetser, from over in
Dem ng, voted with a mnority. But we were not
successful. That bill passed as basically with all
Denocratic votes, no Republican votes.
Q So to be clear, one Denocrat broke ranks and
agreed with the Republicans, but no Republicans
supported it?
A. That is -- that is correct.
Q Okay. And in ternms of informal, you know,
of f the floor process, what was your inpression from
talking to, |I guess in particular, Denocratic
| eadershi p?
A Well, | -- it was pretty clear to us that
that bill was going to be forced through as it was.
There was no --
UNI DENTI FI ED MALE: Obj ection, hearsay.
THE COURT: Response.
MR. HARRI SON: So we're asking for

di scussion of the legislative process. | don't

understand why this should be hearsay.

THE COURT: "' m not sure | heard a request
for hears. If there was a request as to something
someone said, | think it was more of his

under st andi ng. Objection overrul ed.

A. Yeah, it -- it was ny understanding, and it
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was the feeling of the caucus fromtheir interactions

with menmbers on the other side of the aisle, that that

bill was the bill, and it was going to be forced
t hrough.
Q In fact, that's exactly what happened, was

t hat went through based on party line votes, with no
modi fi cati ons what soever.

THE COURT: Let me interrupt real quick. I
apol ogi ze. It's been -- |'ve been informed that a
person on the witness list is on Google Meets.
Nobody has asked the rule of exclusion to apply.
wanted to bring it up.

UNI DENTI FI ED MALE: Right. W're going to
ask that the rule be (inaudible), your Honor.

THE COURT: Anybody? Okay.

MR. HARRI SON: |'m sorry. Was that no, |
don't --

THE COURT: Ri ght .

MR. HARRI SON: Okay. Thank you

THE COURT: Okay. Thank you. Appreci ate.
Go ahead.

BY MR. HARRI SON:
Q Okay. And then the -- | think we've
menti oned the SJC substitute, which was the one change

made to the bill throughout the | egislative /PROESZ,
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was that a Republican inspired change in any way?

A No, it was not at all a Republican inspired
change.

Q Okay. So let me -- I'"'mgoing to -- now,
you've been -- well, 1'Il just ask. Are you aware of

t he discovery efforts that have been made in this

case?

A

| became aware yesterday of sonme of those.

But before that, no, sir.

Q

Okay. So are you aware that -- are you

aware if we sent out subpoenas to the Denocratic

members of the 2021 | egislature?

A

Q

| am

Okay. Are you aware if we got back any

docunent s?

A

| am not.

MR. HARRI SON: Okay. | "' m going to quickly

(i naudi bl e), your Honor, approach.

wel | .

THE COURT: (I naudible).

MR. HARRI SON: | have a copy for him as

THE COURT: Okay. Just for identification?

MR. HARRI SON: | was going to have him --

bel i eve our process has been (inaudible).

MR. OLSON: (Il naudible)?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

79

MR. HARRI SON: This is, your Honor. And if
we can mark it, and if we're starting a new
plaintiffs using nunbers, maybe, we can call this
Exhibit 1, plaintiffs' trial Exhibit 1.

THE COURT: All right. You said there was
proffer to pre-admt these.

MR. HARRI SON: We have -- there were --
bel i eve so, your Honor.

THE COURT: Okay.

MR. OLSON: ' m sorry, what's that, your
Honor ?

THE COURT: Was there any type of agreement
on pre-admtting these, or...

MR. OLSON: Well, | think all the agreenment
was all the exhibits that were attached to the
(i naudi bl e) findings and concl usions --

THE COURT: Okay.

MR. OLSON: -- were adm ssible with the
exception of the -- we've got the Al berico notion
with Chen and the Trende report.

THE COURT: Okay.

MR. OLSON: And then the four or five itens
that | had in my notion (inaudible).

THE COURT: Okay. That's fine. | just

wanted to make sure.
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MR. HARRI SON: Yeah, that's nmy
under st andi ng, too, your Honor.
THE COURT: So this will be Plaintiffs'
Exhi bit 17
MR. HARRI SON: | think we'd |ike to probably
make sense to start over numerically for the trial.
THE COURT: Okay.
BY MR. HARRI SON:

Q So, M. Townsend, or Representative
Townsend, you're | ooking at what we called Plaintiffs’
Exhi bit 1. So this is one of, again, three pages of
documents that we got in discovery, and | -- |'m going
to ask you sone questions -- well, I think you' ve said
you don't know anyt hing about the process, and that's
your perspective. We do have sonme information on the
actual process we know was used.

So |'"mgoing to go through here. So
you'll now see -- sO you see text messages that are in
read fromthe president of the senate, Mm Stewart,
who is a named defendant in this case, and then in
green with what |I'Il assert to you is a member of the
center for civic policy.

If you go down to her -- to the one,
two, three, fourth text messages from senate president

steward, where she says: W' ve inproved the people's
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map and now have CD-2 at 53 percent DPI, exclamation
mar K.
Do you know what DPlI means?

A Yes. It's Denmocratic performance, | believe
is what is referenced.

Q Okay. Now, when she's tal king about making
that -- that improvenment, was the GOP involved in that
process of inmproving Concept H?

A. No, sir, we were not.

Q Okay. Now we do have a representative form
of government. Someti me people are -- can be
represented even when they're not present. Are GOP
interests reflected in that inprovement?

A. No, sir, they are not.

Q Okay. Now, this process that we now know to
be the process that converted Concept Hinto SB-1 also
had some findings. So if you go down to the very next
text message from senate president Stewart, you'll see
where it says: Sanderoff's DPlI for your Map H is
51. ei ght percent. That's not enough for a m dterm
el ection.

Okay. So that finding, did the GOP
participate in making that finding, that that was too
close for a mdterm el ection?

A. No, sir. We were not involved in that
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what soever.

Q Okay.

Does that finding seemlike it

reflects the GOP's interests?

A. No, sir, it does not.

Q Okay.

tal k about the

And t hen, again, we have some nore

process in the same text: That's not

enough for a mdterm el ection, so we adjust sonme

edges, scooped

up nmore of Al buguerque and are now at

53 percent. CD-1 is 54 percent. CD-3 is

55.4 percent.

So that process, was the GOP in any way

i nvolved in that process of scooping and adjusting

edges?

A. No, sir, we were not.

Q 1'd like to shift gears a little bit and

tal k about the

sout heastern part of the state. I's

there a community of interest in the southeastern part

of the state?

A. Sur e,

there is. More than one. But you

have all the gas communities that this, in my opinion,

is a community of interest. You have agriculture
that's a comunity of interest. So yes, we did have
communities of interests.

Q Okay.

And is the oil and gas industry

i mportant to Southeastern New Mexico?
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A. Yes, sir, very nmuch.

Q Okay. And that's because of the oil basin
in Lubbock, a large scale Perm an Basin?

A.  Number of jobs, revenue, school children
going to school. There's a |lot of reasons for it, but
oil and gas is very inportant to southeast New Mexi co,
and to New Mexico as a whol e.

Q Okay. So my next line of questions are
going to be, you may have heard in opening, the
| egi sl ative defendant's expert, in creating a
simulation, it created (inaudible) however many
100, 000 maps, programmed a parameter that no district
shoul d have more than 60 percent of the oil wells in
the state, which as far as you know, would that
require splitting up Southeastern New Mexico from
where the oil wells are in New Mexico?

A It would seemto me that that's exactly what
it would do.

Q Okay. And | want to clarify that this |ine
of questioning is not whether that is per se illegal,
but whether it is a necessary evil in the way that
lines al ways have to be drawn, or whether it is what
it's being presented as, which is a good, in and of
itself.

So as you were part of the legislative
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process and going through things, did the Dens try to

sell to you that it was a feature, not a bug, of an

SB-1 map, that it split up what 1'll call the oi

patch region of the state into three districts?

A, Yes, sir. We heard that in the debate on

the senate judiciary's substitute for SB-1, and a that

t hat woul d be beneficial.

Quite to the contrary. That is not

beneficial. And it isn't any counties or communities

of interest to be broke up in that manner. So it

S

not in their best interests and it is not serving them

wel | .

Q Okay. Are you aware -- has anyone in --

oi |l industry executive or any oil industry interest

group express the desire to be divide up into nore
t han one congressional district?

UNI DENTI FI ED MALE: Hear say, your Honor.

THE COURT: M. Harrison.

MR. HARRI SON: So we're admtting it not
whet her it's -- frankly, it's whether it is good,
guote, unquote, for themto be divide, but to make
t he point that we content that this 60 percent
parameter was added after the fact, was concocted
litigation, and was not a part of the legitimte

consi derations that were used in the |egislature.

an

for

n
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THE COURT: But your specific quest

have you heard from any oil and gas person; i

correct?
MR. HARRI SON:

then go to whether the

i on was,
s that

That is correct, which would
-- and what | really want is

whet her | egislators heard anything, not so much

whet her the oil industr

y executives said it,

but

whet her the |egislature got that feedback, that it

was desirable to crack

the oil patch.

THE COURT: ' m going to sustain the

obj ecti on. | think you can ask a more genera

guestion, did you hear

specifically what they
MR. HARRI SON:

BY MR. HARRI SON:
Q Well, | guess

what your day job is when you're not

A Well, I"'mret
day j ob, except taking

Q \What was your

fromthe oil gas industry, not

sai d.

Okay.

"1l start with you.

ired today, so | don't

Tell me

| egi sl ati ng.

have a

care of legislative business.

day j ob?

A. MW day job was | worked for an oil

company.

and gas

Q Okay. And can you give ne a little more

detail? High level at

A.  High level

| was responsible for

one of
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t he division of Holly Corporation, which was Holly

Energy Partners, a pipeline conpany, and that was ny
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responsibility, the day-to-day operations of that
entity.

Q Okay. Did you or Holly Energy have any
di ssatisfaction with being -- with the oil patch being

in a single congressional

A. No. | think it

t hought that being
t hat can influence
benefit. So | don'

t hat thought being

district?

was -- it is a comon

united in having an aggregate group

| egi slature was in their

up was in their best

know of any oil and gas conpany

i nterests.
Q Okay. And as far as you're aware, did any
oil and gas -- anyone from the oil and gas industry or

trade groups testify at

the | egislature in support of

the SB-1?
A. No, sir.
Q Okay. Now, you -- have you al so done state

house redistricting?

A. W had --

in this process,

house, and the senate did the state senate

redistricting.

Q Okay. Now,

congressional districts

this doesn't

we did state

really come up with

in New Mexico, but in the
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process working with state house, were you made awar
or are you aware that federal Voting Rights Act
sonmetimes requires the drawing of majority/ mnority
racial districts?

A. Not intently, but I am aware of that, yes,
sir.

Q Okay. Now, just as a -- by way of
comparison, so if you were informed and believed --
if you concluded that the federal VRA required you t
draw a majority Navajo district, would you ever
instead say, "No, |I'mgoing to split this Navajo
community into three districts, where they don't hav

a majority in any"?

e

SO

(0]

e

A. No. That would seem to be counterintuitive

to that end.

Q Okay. So you wouldn't say, "No, we |ove you

so much and you're so inportant, you need to have
three districts and three representatives"?

A | would no and | don't believe it's in the
best interests of that entity for that to occur.

Q Okay. And nmore generally, if you and your
nei ghbor share comon val ues, are you each better of
having different representatives that share neither
your val ues?

A. No, sir.

f

of
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Q Or voting together on a single
representative who shares your val ues?
A.  Yeah, you're much better off to be united.
Q Okay. And overall, just your gross
i mpression of having been through this process in a

| eadership position, what was the overarching goal of

Senate Bill 17
A Senate Bill 1 was a judiciary substitute,
was -- the intent was to make sure that Denmocrats were

elected in those districts.
Q In all three districts?
A In all three districts.
MR. HARRI SON: Not hi ng further, your Honor.
THE COURT: M. O son
CROSS- EXAM NATI ON
BY MR. OLSON
Q Representative Townsend, to follow up on
t hat | ast question, you'd agree that there's, what,
112 |l egislators in the -- between the senate and the
house; is that correct?
A Pretty close.
Q There's like 70 in the house and 42 in the
senate?
A. Correct.

Q And so each one of those |egislators voted
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and each of one of those |legislators had their own
reasons for voting for Senate Bill 1; isn't that
correct?

A, You woul d think so.

Q Okay. So | want to ask you a few questions,
following up on sone of your exam nation?

Do you have any idea how often

| egi sl ati on passes in the house, because that's the
one you're nost famliar with? You' ve been in the
house for how | ong?

A. This is ending nmy 5th term

Q Okay. How many times the | egislation passes
in the house on party line votes?

A. There's a |l ot of votes that go through on a

bi parti san. | don't know what the percentage is, but
| see votes that go through bipartisan, as well, many
times.

Q Okay. Sir, there's votes that go through
bi parti san, but there's also many votes that go
t hrough on a party line basis; isn't that correct?

A. There are -- | don't think it's a majority,
but there are sone.

Q For instance, oftentinmes, the appropriations
bills go through a party Iine vote, do they not?

A.  No, sir. | think you'll see HB-2 that's
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voted for

bill that

in a bipartisan fashion. That's the first

comes out, or the second bill that conmes out

in the house. And although there may be a | ot of

di sagreement to it, there are menbers of the mnority

t hat vote

Q

for it and have historically.

Does the house Republican caucus (i naudi bl e)

take a position on what the party position is on

voting on,

for instance, House Bill 2, the general

appropriations bill?

A

someti nes,

Not typically. We do take a caucus position

but | don't remenber a time that we took a

caucus position on that bill.

Q

But, for instance, the house Republican

caucus generally will take a position on tax bills,

won't it?

A

Probabl y. It -- you know, it depends on

what the tax bill is. | mean, it is a bill that's

reduci ng tax? Yeah, we'll probably be for that one.

If it's a

Q

bill that raising tax, probably not.

So a bill raising taxes, you'd |likely see

party line type votes, would you not?

A

Q

It would not surprise me.

Okay. You mentioned that Southeastern

New Mexi co, you consider it oil and gas industry and

agricultural interests to be a community of interest,;
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is that correct?

A. That is correct.

Q And in New Mexico, we have oil and gas
activity concentrate had not only on the southeast
part of the state but also in the northwest part of
the state; isn't that right?

A. That is correct.

Q And so, would you agree that there's a
community of interest between the oil and gas
producers in southeast New Mexico with those in the
nort hwest part of the state?

A. They are different in many ways, but common
in the fact that they are producers. That is correct.

Q And in the federal l|level, they have ny of
the same issues that they deal with, for instance,
with regulations fromthe bureau of |and management;
isn't that correct?

A | think that is true.

Q And regul ations dealing with things |ike
Endangered Species Act and the like; isn't that
correct?

A. | believe that to be correct.

Q And, again, agricultural interests, you've
got agricultural interests in the southeast part of

the state, but they extend up the east side of the
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state and over across the northern part of the state,

t oo, do they not?

A. They do.
Q Okay. And, | mean, for an industry
standpoint, isn't it beneficial to have multiple

| egi sl ators that you can go visit with about concerns
about federal regulation, BLM regul ations, getting
permts, things of that nature?

A. No, sir, it is not.

Q You don't consider it to be worthwhile to
have multiple representatives supporting oil for you
in D.C.?

A. | think you have to dig deeper into that
gquestion. And is your voice, Is your voice to that
| egi sl ator meaningful. And if you have a small
segment of an industry that a representative really
has nore of Al buquerque than they do or Lea County,
who are they going to listen to? They're going to
listen to where the votes are in Lea -- in
Al buquerque. They're not going to listen to that
small community. And that is the problem that we have
had in southeast New Mexico with splitting it up. | t
has not been fractured, it has been destroyed. That
community of interest has been denoli shed.

Q So you don't think it's worthwhile for
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somebody who is representing the incident of

producers to also have some invol vement

sout heast

you have in D.C.?

A If you' re tal king about

wor ki ng col |l ectively,

representatives that

producers and enhance that

nort hwest
with the

representation

representatives

t hen you woul d have two

were wor king on the sane issue.

That is different from fracturing a community and
weakening the ability of that industry to influence a
single |l egislator.
MR. OLSON: Just a m nute, your Honor.
Not hi ng further, your Honor.
THE COURT: All right. Ms. Sanchez.
MS. SANCHEZ: Not hi ng, your Honor.
THE COURT: M. Auh?
Al'l right. Redi rect ?
MR. HARRI SON: No, your Honor.
THE COURT: Okay. Thank you, sir. You may
step down.
You may call your next witness. How
| ong do you think your next witness will be?
30 m nutes?
MR. HARRI SON: Probabl y.

THE COURT:

MR. HARRI SON:

Okay.

So we're calling WIlliam
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Shar

er, and he is on the Google Meets. So | don't

know what the. ..

THE COURT: M. Sharer, can you hear me?
Am | nuted?
THE COURT MONI TOR: (I naudi bl e).

THE COURT: M. Sharer, if you'll press star

6, we can hear you.

was

see

M .

hear

M .

Are we sure he's still on there?
THE COURT MONI TOR: (1 naudi bl e) .
THE COURT: He's not on here right now. He
earlier. That's who |I was discussing. Let me
if you can get him on.
There he is.
Al'l right. M. Sharer, can you hear me?
Sharer, can you hear me?

THE W TNESS: ' m here, if anybody can hear

THE COURT: Yes. Can you hear us?

Do you know why he woul dn't be able to

us?
THE COURT MONI TOR: (I naudi bl e).
THE COURT: Can you hear us at all,
Sharer?

| don't think he's hearing us.

THE COURT MONI TOR: (I naudi bl e).
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THE W TNESS: Hel | o.

MR. HARRI SON: Bill, can you hear me?

THE W TNESS: | can hear you now, yes.

MR. HARRI SON: Not the Court.

THE COURT: All right. M. Sharer, this is
j udge Van Soel en, can you hear me?

MR. HARRI SON: Yes, your Honor. | can hear
you.

THE COURT: All right. You're being called
as a witness. Are you ready to testify?

THE W TNESS: I am

THE COURT: All right. ' m going to ask you
to raise your right hand. ' m going to swear you in.

Do you solemmly swear or affirm under

penal ty of

will be the truth, the
the truth?
THE W TNESS:

THE COURT:

MR. HARRI SON:

himon this, but | can

mnd if | (inaudible)?
THE COURT:

Al'l righ

perjury that

the testimony you'll give

whol e truth and not hing but

| do.
Al'l right. Thank you
And, your Honor, | can't see
see himon this. Wuld you

That's fine. Yeah, that's fine.

t, M. Harrison. Go ahead.
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W LLI AM SHARER

having first been duly sworn, testified as follows:

DI RECT EXAM NATI ON

BY MR. HARRI SON:

Q Good nmorning, senator. How are you?

A. Excel | ent.

Q All right. Thank you for joining us today.

Coul d you start off by giving me your background,

your position in state governnment is?
AL So nmy name is WIIliam Sharer, but

Bill. | ' mthe state senator for District 1,

what

do by

which is

mostly Farm ngton, and just a bit west of Farm ngton.

|'ve been in the senate since 2001. And I'm currently

t he ranki ng member of senate finance commttee.

Q Okay. Did you participate in the 2021

redistricting session?

A Oh, yes.

Q Okay. And is that your first redistricting

session?
A No. That's actually nmy third. So

participated in 2001, 2007 and then 2021

Q Okay. Now, those past two rounds of

redistricting, if I'"mnot m staken, they obviously

both were subjected to gubernatorial vetoes,

one exception, which |I believe is the 2011

but

wi th
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congressional map. The l|legislature, in fact, passed
maps for house and senate both redistricting sessions
in Congress in 2001. Amr | correct about that?

A Yes. We did.

Q Okay. And I'll try to keep nmy questions
shorter. | apol ogi ze.

So I'"'mfirst going to start with asking
you some questions about, if on the senate side, from
your perspective on the senate side about the
| egi sl ative process about SB-1.

So | guess to start, is it your
under st andi ng that SB-1 was based | oosely on the
people's map Concept H from the CRC?

Oh, there's no doubt about that. Yes.

Okay.

> O »

On page -- yes.

Q Okay. But your understanding is there were
significant deviations made fromH to SB-1?

A.  Yes, there were.

MS. SANCHEZ: Your Honor, |I'm going to
object to | eading and ask that counsel be m ndf ul
about that.

MR. HARRI SON: "1l certainly try to limt
it. My apol ogi es.

THE COURT: Okay. Go ahead.
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BY MR. HARRI SON:
Q So that process of transform ng Concept H

into SB-1, were any Republicans involved in that

process?
A Well, of course during commttees, yes. But
as far as | know building it and all of that, | do not

beli eve any Republicans were invol ved.

Q Okay. And |I'm even talking about the by
necessity, off the record process of however the
i ntroduced bill was created, you know, which of course
woul d have been done not in the legislature itself.
Are you aware that the sponsors of SB-1, you know,
reached out to Republicans or formed a commttee with
Republ i cans or anything |like that?

A. | do not believe that happened at all wth
any Republi can.

Q Okay. Now, post introduction and during the
session, did Republicans voice their conplaints about
SB-17?

A.  Oh, yes. Numer ous ti nmes.

Q Okay. Wthin were these conplaints made
both on and off the record?

A Yes. Most of them probably off the record.
But certainly, there were formal conmplaints, as well.

Q Okay. Did you see anything done by the --
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by the sponsors of the bill or Democratic |eadership
to address Republican conmpl aints?

A.  Not hi ng. In fact, there are amendnments that
were offered, but none of the amendments were
consi der ed. In fact, | don't think nost of them were
considered for nmore than a few seconds before there
was a notion to table it.

Q Okay. And now |l don't know if you were on
for Representative Townsend's testinony. But is it
correct that the only changes that were made to SB-1
t hroughout the | egislative process or special session
were the SJC substitute made on December 10t h?

A. Yes. So what was introduced had an
amendment -- or not an anmendnent, a substitute the day
after it passed commttee. So it was brought back
again. And that substitute really incorporated
what -- what we knew of as the Indian (inaudible)
pl an. So basically you have to put this in, so
Senat or Cervantes put it in.

Q Okay. Are you aware of any meetings that
culmnated in the | guess off the floor deliberations
that culmnated in the introduction of the commttee
substitute?

A. Again, if there were neetings, they

certainly did include any Republicans. I f a




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

100

Republican was going to be in that meeting, | would
probably be the guy. Presi dent Nez of the Navajo
Nati on once referred to me as the best Indian he has
in the senate.

Q So | guess to go into that a little bit, are
you -- you're one of the nore active Republicans in
negotiating with the tribes on what you could either
call tribe relations or just issues where the tribes
have a distinct interest in the outcome of
| egi sl ation?

A. Oh, absolutely. |'"'m the only Republican
t hat actually bunps up against the Navajo Nation. And
not quite a third of District 1 that | represent is
Navaj o.

Q Okay.

A So that's (inaudible).

Q Didthe tribes -- during the session, did
tribal | eaders ever attenpt to convene a meeting with

| egi sl ators over changes they wanted to see to SB-1?

A Well, maybe | egislators, but certainly not
Republican | egislators. And I tried to -- to nmeet
with them over this. And they -- they would not.

Q Okay. So | want -- so tell me nore about
t hat . You were -- are you testifying that you al

were aware that there was a meeting being had between
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Denmocratic | egislators and tribal | eaders?

A.  Yes, there was. | believe this nmeeting was
on -- it may have been on the 8th or 9th of December,
' m not sure. | was trying to find an exact date in

my phone because |'ve called several times to try to
get in to neet with the del egation, the Native

Ameri can del egation that was putting them together,
and they came up with this consensus pl an.

And what | was told is they had a
consensus plan, they agreed to it, and they weren't
going to change it. So after that, | continued to try
to get in there by making phone calls. And
eventually, | was told, and | want to read this, if |
can, because it was -- it stuck in nmy mnd so strong
at that time.

MS. SANCHEZ: ' m going to object to
hear say.
MR. HARRI SON: Your Honor, so what he's

going to say --

THE W TNESS: (1 naudi bl e) . It was sent to
me.

THE COURT: Hold on just a m nute.

MR. HARRI SON: |'m sorry. There was an
obj ecti on. | don't know if you can hear. 1" 11 |et

you continue in a second.
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So, your

he asked to be a part of

"Don't cone. You can't

our time." That

asserted. It's a decl ar

fromindividuals in the
t hat part of
significant, in and of i
What this

t hat the actual process

and, in this case,

comm ttee substitute,

Honor ,

obvi ously is not

t he process,

the one actual

you know, at

what he's going to say s
this meeting and was told,
be a waste of

cone. [t wil

for the matter
ativel/inmperative statement
meeting, excluding himfrom
and that is also

tsel f.

is to show

vein of evidence is

t hat created and passed SB-1
change, which was a

one point it

wasn't just that we didn't ask, we -- M. Sharer --
or Senator Sharer asked and was told, "No, you can't
be a part of this neeting."

THE COURT: All right. So your answer to
the objection is that it's not hearsay. So there's
an exception?

MR. HARRI SON: It's not hears, your Honor.

THE COURT: Ms. Sanchez.

MS. SANCHEZ: Well, your Honor, |I'm
concerned because it sounds |ike the witness intends

to read from a statenment
somebody who hasn't
t hat

know what st at enent

been

we' ve never seen before from

identified. And | don't

is or who the supposed
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declarant is in order to assess whether it's the
subj ect of a hearsay exception or not.

MR. HARRI SON: We can have himnot read, if

that -- | wasn't aware that he had --
THE COURT: Yeah, | think it would be
hear say. It's -- the statement is, from what you've

said, going to go to the truth of the matter of what
he was told, he was told this.

MR. HARRI SON: Okay.

THE COURT: So I'll sustain the objection.
You can probably get the information in another way.

MR. HARRI SON: And to clarify, because |
don't want to seemlike I'mjust (inaudible), | can
ask him pl ease put aside whatever you got in front of
you, what is your recollection of what you were told
when you asked to enter the meeting?

THE COURT: Yeah, that still would be --

MS. SANCHEZ: That's still hearsay.

MR. HARRI SON: Al'l right.

THE COURT: | understand what you're trying
to get in. | think you can ask if he --

MR. HARRI SON: Was al | owed?

THE COURT: -- was all owed.
BY MR. HARRI SON:

Q So, M. Sharer, without -- don't quote
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anything you were told by any person, but am

correct -- | think you've already testified, you
attenpted to participate in a meeting of tribal

| eaders and Denocratic |legislators in advance of the
comm ttee substitute? Am | correct, is that what

you've testified to so far?

A.  Yes. It would have been a waste of their
time, is what | was told.
Q Okay.

MS. SANCHEZ: Obj ection (inaudible).
BY MR. HARRI SON:

Q Were you allowed to -- and just | think --
(i naudi bl e) but yes or no, were you allowed to
participate in that meeting?

A, No.

Q Okay. (I'naudi bl e) | have for you, Senator
Sharer, so you've nentioned that you were -- you al so
participated in the |last two rounds of redistricting
| egi sl ati on.

Can you conpare, just give an overall
conpari son of the atnmosphere of collegiality on then
t he approach of conprom se in those past few sessions
versus the 2021 session?

A. Certainly. So in 2011, and | was brand new

t hen, we had our first session in January through
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March, and then we had redistricting in Septenber. So
| clearly was brand new, didn't have any experience

t hen. But | clearly remenber sitting in rooms with
Brian Sanderoff, as well as multiple other

| egi sl ators, but he's not, so maybe two or three on
each side, where we were adjoining districts, talKking
about, you know, if we nove this district here, we
move that district here, how about these conmmunities
of interest. And so those kind of conversations
happened. Certainly not formally, but they happened.

And then Brian Sanderoff would a draw
t hose up and then we could | ook at them and so we
moved on.

In that case, because it was a close
chamber, there clearly was an effort to try to come up
with plans that worked.

In 2011, the chanber wasn't as cl ose,
but there still was collegiality. W still met,
Denocrats and Republicans, again with Brian Sanderoff,
where he drew up the maps that we discussed and we
moved forward fromthere.

But in both cases, | think the
difference was that there was a Republican governor
who could veto anything that we thought was unfair.

So there was a real effort | believe to come up with
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fair districts during those two.

During this one, there wasn't even
pretending to be an effort. This is the way it is,
and you all can just take it or not.

Q Okay. Thank you. And | have to go back and
clarify one thing. The neeting that you were not
all owed to attend between the tribal |eaders and
Denocratic |legislators, did the one put that you had
or the proposed which I thinks to SB-1 that you had
and wanted to voice to those individuals, were they
i ke deeply significant issues, |like don't split up
t he sout heast, or were they -- what kind of issues
were they?

A. So nostly, it was just moving of a few
precincts around. So at |east from ny perspective, it
wasn't any grand change. | mean, | wasn't trying to
redefi ne anyt hi ng. | simply thought that there was
some opportunities there for make things nmore fair by
moving -- | think it was six precincts that | was
tal ki ng about total, through the whole state. Well,
(i naudi bl e) was Congressional District 3 that | was
wor ki ng. But (i naudi bl e).

MR. HARRI SON: Okay. | " ve got nothing
further, your Honor.

THE COURT: All right. Ms. Sanchez.
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MS. SANCHEZ: Your Honor, any objection from
me doing this fromthe desk?

THE COURT: No. Go ahead.

MS. SANCHEZ: Thank you.

CROSS- EXAM NATI ON

BY MS. SANCHEZ:

Q Good morning, Senator Sharer. My nane is
Sarah Sanchez. "' m one of the attorneys for the
| egi sl ati ve defendants. | realize probably can't see
me or can't see any ny face. But can you hear ne
okay?

A. | can hear you, but you're right, I can't
see you.

Q Okay. Now, | understand, Senator, you
represent senate District 1 up there in San Juan
county in the northwest part of the state; is that
right?

A Yes.

Q And that area is in congressional District
3, correct?

A Yes.

Q Al right. And it's been in that district
for a long time, correct?

A. Since Congressional District 3 was created,

yes.
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Q All right. So not hing about that changed
under SB-1, the plan that we're tal king about now,
correct?

A Yes.

Q Okay. Now, | think /KWRAOUFZ shared with us
your di sappointnment that the redistricting session or
t he process or at |east the conversations around SB-1
in the legislative redistricting session in 2021 was
not as bipartisan as collegial as your previous
experiences with redistricting over the previous two
decennials; is that right?

A Yes.

Q Okay. Now, you're not -- in saying that,
you're not suggesting that there was some Kkind of
procedural violation with how SB-1 noved through the
| egi slature or that it's package was not valid,
correct?

A. (Il naudible) it was valid.

Q Okay. Now are you famliar, Senator, with
the citizens redistricting commttee that was set up
by some earlier legislation that was passed?

A | am

Q And are you aware that the citizens
redistricting commttee, ['Il just call it the CRC for

short, held a nunber of public nmeetings around the
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state, including in your area?

A. Yes. And | was at the one in Farm ngton.

Q Okay. And did you make -- did you make
comments at that meeting concerning the congressional
map in particular?

A | don't recall, but | do -- certainly |I make
comments, but | don't recall if |I made them about the
congressi onal map.

Q Al right. And com ng back to the
redistricting session in the |egislature in Decenber
of 2021, did any Republican --

A | can't hear you.

Q Oh, can you hear me now?

A Yes.

Q Okay. In the redistricting session in 2021,
did any Republicans introduce a bill for congressional
redistricting? |1'mnot talking about a fl oor
substitute or amendnments. ' m asking if they -- if

any Republican | awmakers introduced a congressi onal

redistricting plan?

AL To tell you the truth, | don't -- | don't
know. | can't imagine that we didn't -- that Senator
Baca didn't, but I can't tell you one way -- posit one

way or the other if it was actually introduced. That

woul d certainly be on the record, though. You can
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| ook and | egislative council and see if it was

i ntroduced.

Q Wuld it surprise you to learn that

Senat or

Baca did not introduce a congressional happen?

A It would surprise ne to |earn that

did, if that's the case.

no one

Q Al right. And you nentioned in your

previous redistricting experience, you mentioned

M . Sanderoff, Brian Sanderoff and his Research &

Polling group that would -- was brought in there to

provi de sone services to the | awmakers in preparing

redistricting plans. Do you recall that testinmny?

A | do.
Q Okay. And over the years in terns

work in the |egislature and your invol vement

of your

in

redistricting, did you ever have any problenms or

concerns with how M. Sanderoff handl ed that

wor k or

the capabilities and reliability of his staff?

A Well, certainly he had the capabilities to
do that. | always felt that he leaned a little bit
| eft, but not -- not out of line.

Q Okay. And you didn't have any concerns

about his know edge or his understandi ng of what went

i nto what he needed to do to assist you all i

preparing maps?

n
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A, No.

Q Okay. Senator, are you aware that |just
recently, last Friday, the New Mexico Supreme Court
i ssued an opinion in this case providing sone
addi ti onal guidance to the district court about how to

decide this matter?

A | don't -- | don't know what that gui dance
is. | read that the Supreme Court had made some
decisions, but | really don't know what they were.

Q Okay. So you haven't read that opinion?

A, No.

Q Okay. One of the things that the Supreme
Court talks about in its decision is the inmportance of
the franchise, of the right to vote for New Mexicans.
And for that being a cornerstone of our democracy. Do
you agree with that concept?

AL Oh, the right to vote is absolute, yes.

Q Okay. And that's something that you val ue
as a state senator and somebody representing
constituents in the roundhouse?

A. Absol utely. Everybody ought to have the
right to vote once.

Q Okay. And | think you shared with us, |
want to make sure | heard you correctly on this, that

your senate District 1 up there is approximtely about
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30 percent Native American; is that correct?
A. At the (inaudible) districting, | was at 37.
Now, after redistricting, it's 30. Not significant
change.
Q Okay. And you value the rights of your
Nati ve American constituents to participate fully in
the political process?
A.  Oh, absolutely.
Q Okay. Senator, you've talked to us today
t hat you care about bipartisanship and voting rights
and Native American political participation.
Wasn't it just |last year in the 2022
| egi sl ation that you single-handedly filibustered for
two hours to kill a voting rights bill that Democrats
had sponsored that would have established a Native
American Voting Rights Act?
MR. HARRI SON: Obj ection, your Honor.
Don't answer, Bill. W're objecting.
Obj ection to rel evance.
THE COURT: Ms. Sanchez, what is the
rel evance?
MS. SANCHEZ: Your Honor, this goes to the
credibility of this witness in talking about the
criticisms that he has of this process. He engaged

in the same type of behavior that's being accused of
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my clients here.

THE COURT: So you're questioning -- tell me
your question again.

MS. SANCHEZ: | can | eave out the preamble,
your Honor. But the question is in the 2022 session,
did Senator Sharer filibuster for two hours to kill a
voting rights bill that would have included a Native

American Voting Rights Act that was defeated because

of his filibuster.
THE COURT: All right. | don't know what
the contents of that bill were -- are or were, so |I'm

not sure how this relates to his credibility in this.

MS. SANCHEZ: Well, your Honor, | think it
relates to his testimony that he felt excluded from
this process, that this wasn't a bipartisan process
and that the Native American participation in it was
somet hing that he was excluded from when --

THE COURT: Did it have something to do with
districting for congressional districts?

MS. SANCHEZ: Well, it certainly has to do
with the voting rights that the Suprenme Court are so
focused on in their decision in this case that go to
t he heart of why the Court wants to entertain this
claim 1 think.

MR. HARRI SON: Your Honor, his vote on a
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pi ece of legislation or his actions and words on the
fl oor debate on a piece after legislation clearly
don't, quote, unquote, go to credibility. They don't
go to anything than the very same principles that the
| egi sl ati ve defendants have been tal king about
protecting, which is if we can't even get discovery
on what people said, we're allowed to harass them
over the way he voted on a piece of |egislation that
who knows what it had in it, what kind of poison pill
it had in it, despite the fact that they sl apped the
name on it Native American Voting Rights Act? It's
an inappropriate line of questioning and it's
irrelevant.

THE COURT: All right. ' m going to agree.
' m going to sustain the objection more than anything
because | don't think that it would be beneficial to
get into an argument about why someone voted on sone
ot her piece of legislation. So I'mgoing to
establish the objection. | don't think that's
rel evant.

MS. SANCHEZ: Thank you, your Honor. | just
wanted to clarify. "' m not asking about his vote.
| ' m aski ng about the act of filibustering. But | --

THE COURT: Same ruling.

MS. SANCHEZ: But | understand the -- | once
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the Court's ruling. Could I have just a moment, your
Honor ?

THE COURT: Yes.
BY MS. SANCHEZ:

Q Senator, just com ng back to the questions |
was asking you about, Research & Polling, you recall
the Research & Polling folks, M. Sanderoff's staff
was avail able there at the roundhouse during the
special redistricting session if any | awmakers had any
requests for themto process a map or answer questions
that came up in the process of redistricting?

A.  Yes. He was there.

Q Okay. And |I'm not going to ask you if you
consulted with himat all. | don't want to get into
t hat . But you were aware that he was -- his services
or his staff's services were available to you if you
needed t hen?

A Oh, yes. Absolutely.

MS. SANCHEZ: Okay. Thank you. | have
not hing further.

CHAI R BACA: Ms. Agj ani an?

MS. AGJANI AN: No, your Honor.

THE COURT: M. Auh.

MR. AUH: No, your Honor.

THE COURT: Redi rect .
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MR.

THE
You're free to

THE
Honor .

THE
about noon, |
come back and

right?

THE
record in Lea
Ms. Agj ani an,

MS.

THE
writ, correct?

MS.

THE
writ has been
me to dism ss
you're hereby

written order

HARRI SON: No redirect, your Honor.

Thank you, Senator Sharer.

COURT: Thank you, Senator Sharer.
go. Thank you.

W TNESS: Al'l right. Thank you, your

COURT: All right. Seeing that it's
propose we take a break for lunch and

be ready to go by 1:15. s that al

Al'l right. W'IlIl be in recess.
(Lunch recess held from 11:58 a. m
to 1:15 p.m)
COURT: All right. W are back on the
County Cause Number CV-22-041.
| see you standing.
AGJ ANI AN: | am your Honor.

COURT: So you've received a copy of the

AGJ ANI AN: Correct, Judge.

COURT: All right so for the record, a
i ssued by the Supreme Court, directing
you and your clients fromthe case, soO
di sm ssed. "Il follow it up with a

| ater on today.
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MS. AGJANI AN: Your Honor, may | make a
motion to be excused? That way the Court has to
grant one of my notions.

THE COURT: | ' m al ready under order from the
Supreme Court to dism ss you, so you are di sm ssed,
and i f you have. Have a good day.

Al'l right. M. Harrison.

MR. HARRI SON: Yes, your Honor. | don't
know i f your Honor saw, but the Supreme Court issued
anot her writ --

THE COURT: Yes.

MR. HARRI SON: -- as well, during the break

THE COURT: They did issue an order denying
the writ of error, petition for writ of error,
correct?

MR. HARRI SON: That's correct, your Honor.
They denied the petition for wit of error. And it
was further ordered that the petition did not stay
the district court's order or the proceeding fromthe
district court.

THE COURT: Okay. All right. And | assune
you have seen that al so.

MS. SANCHEZ: | have, your Honor. And we're
ki nd of getting the declaration with regard to

Ms. Leith prepared for M. Burciaga, as discussed --
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THE COURT: Okay.

MS. SANCHEZ: -- this afternoon. W should
have it for the Court shortly. May | -- since |
don't have a printer here, may | forward that to the
Court's Proposed Text e-mail and M. Harrison?

THE COURT: Yes. |f you can help her with
t hat . My Proposed Text e-mail would goal to Clovis.

MS. SANCHEZ: Oh, that's true.

THE COURT: How el se do you want to do that.

UNI DENTI FI ED FEMALE: (I naudi bl e).

THE COURT: Okay.

MS. SANCHEZ: \Whatever the Court prefers.

THE COURT: Okay. Yeah, she'll give you an
e-mail. Yeah, | think so, she'll give you an e-mail
to send it to.

MS. SANCHEZ: Thank you.

MR. HARRI SON: And, your Honor, on that
front, we ask that the Court order full document
production of -- we reiterate after your Court's
| atter decision, we sent an e-mail that, of course,
we copy the Court on, but saying, you know, that we
woul d accept fromthe | egislators production on a
truncated privilege |og, such that they don't have to
log it all comunications post the day of pass age,

which | don't remenmber off the top of my head.
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And then /TPOEU communi cati ons that are
predate of passage of the |egislation, they can just
put the identities of the parties, |like, so-and-so to
t hese people. And they don't need to summarize the
contents of the communication in the way that you
normal |y would for, |ike, an attorney-client
privilege | og, because | don't think it's necessary
under the analysis laid out by the Court. But
anyway, which may be (i naudible), but would ease the
burdensome what, but we would ask, your Honor, that
t he counter please order production by 8:00 a.m
tomorrow, which I would normally feel bad about,
al t hough the Supreme Court just ordered us to do two
briefs by 8:00 a.m today, so it's, you know --

THE COURT: All right. So you've reissued
subpoenas shorteni ng what you're asking for.

MR. HARRI SON: No. We just reached that
informally to say we don't need --

THE COURT: Okay.

MR. HARRI SON: -- a full privilege |og. You
know, if it's post | believe December 18th, 2021,
whi ch the Court said anything post enactment of
| egislation is privileged, you don't need to log it
all, (inaudible) it is privileged. If it's pre-that

date and you claimthat it's privileged, so it's the
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| egi slator to | egislator communi cati on or | egislator
to staff communication, all we need is the identity
of the parties.

Because that then establishes -- it
doesn't matter what the subject is. It's either
irrelevant or privileged and so that's good enough.
But we would like to see -- because, you know, the
reality is, there could be some additional folks that
are on that periphery where the |egislative
def endants say they're within the privilege
(i naudi bl e), but the -- you know, we litigate the
issue and it turns out they're not, for exanple, and
so we you had would still ask for that, but nostly,
you know, production and ideally production quickly
enough to where we can use it in our exam nation of
the | egislators and the two consultants that we
subpoenaed for trial.

Thank you, your Honor.

THE COURT: M. O son or Ms. Sanchez or --
any response?

MS. SANCHEZ: Yes, your Honor. A number of
responses.

First of all, | think the Court has
clarified that these individuals cannot be call ed and

guesti oned about the statenments that if there are
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responsive statements that the statenment speaks for
themsel ves and the Court considers them outside the
privilege.

Second of all, fromjust a practical
standpoint in a burdensoneness standpoint, which is
the other issue we raise in subpoenas, and | think
we' ve heard from some pretty Frank adm ssions from
plaintiffs' counsel is that there was some strategic
overreaching in terms of what was asked for in terns
of these subpoenas, we presented declarations from
folks with the |legislature that to do a search and
review for all the documents that have been
requested, hundreds of word searches and e-mail
searches would take nonths.

And so, you know, if there's a narrower
scope, which we understand fromthe Court's ruling,
that there's a much narrower scope, certainly in
terms of what the Court considers to be outside of
privilege, that hasn't been defined anywhere in these
subpoenas.

What | woul d propose to the Court is --
obviously | haven't had an opportunity, since we're
if trial, to confer with our client about the deni al
of written what is even possible to do and how

qui ckly, | would ask that the Court give me the
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evening to do that, and we would be ready first thing
tomorrow to report back with what we are able to do.
But | just can't, on the fly right now, commt to a
particular turn around time, particularly when these
subpoenas of what's being asked for here is the
privilege log for all privileged documents requested
and then subpoenaed, even if we just Ilimt it to the
trial subpoenas. It's still an enornmous scope, pages
and pages of documents.

THE COURT: Yeah, | guess |I'm not conpletely
cl ear on what you're asking. Your original subpoena,
apparently, from what |'ve understood, asked for a
| arge ampount of information. The Court has rul ed,
has (i naudi ble) that narrows that somewhat.

Are you still asking for everything that
will be within that? Or are you just saying that you
wanted a |list of people that they comunicated with.

MR. HARRI SON: So, your Honor, nost of
the -- most of the subpoenas use -- you search terns.
Now, the overbreadth of the search terms has been
over st at ed. |'ve sat and ran on my own -- you know,

t hey can be run on an outl ook or gmail system and it
t ook me about an hour to run them on on a single
e-mai |l account. And |I think there are a couple

(i naudi ble) multiple e-mail accounts. So it's been
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over st at ed.

And | al so understand that not every
| egi slator is not super text savvy and all that.
Agai n, we served these things back in July, which we
have not -- there's been no lack of diligence on the
plaintiffs' part in terms of seeking this discovery.

And the | egislative defendants, who, in
fairness, had privileged communications that need to
be ruled on, you know, | think we admt, you know,
we're not ganme to narrow these things down and
produced, because their position was that privilege
covered essentially all that was requested, including
communi cations with third parties. So yes, what we'd
asked was production for -- the so the subpoenas ones
their face request communications with everyone. And
now, of course, the Court has -- that discuss SB-1
and Denocrat, or SB-1 -- it's a set of search terns
designed to create in the aggregate things that would
be relevant to specifically congressional
redistricting, not one of the other bills that was
out there. And then, specifically, references to the
partisan tilt of the districts. So --

THE COURT: These would be communi cations

with people outside of the |egislative privilege?

MR. HARRI SON: And that's what we woul d get
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at this point, is production of communications with
folks -- froma legislator to CCP to congressional
consul tant, et cetera, so yes.

Now, we would ask -- | would even be
willing to go further and say we would |log -- they
could | eave off entirely just you as not being part
of the subpoena anynore, true |legislator to
| egi sl ator communications. We'd still ask for a | og

t hat just gives names of identities for anybody

they're contending is staff or consultant. Because
the problemis, there's still a lingering
di sagreement about, you know, who is -- who is,

guote, unquote, a non-I|legislator person who is within
the privilege. And so we would, ideally, | guess get
production of folks -- of communications between
| egi sl ators and fol ks that they agree are not
| egislative staff, and then a privilege |og of any
pre-passage conmmuni cati on between | egislators and
fol ks that they contend are |egislative staff. So
they could |l eave off a true senator to senator
communi cation, they could |eave off, since we know
that it's going to be privileged.

But if it's a legislator fromthe
outside, which, bear in mnd, you know, the

| egi slature is not particularly well staffed, so
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we're not tal king about a ton of communication that
should fall into that. But there's going to be room
to -- | don't want to say you don't need to | og
everything that's between a | egislator and stuff,
because then the problemis, you get -- you know,
it's going to (inaudible) indicate their
interpretation of what a quote, unquote staffer is
that's different from ours.

And we'd like to at | east know the
identity of the counter party to the comunications.

THE COURT: All right. Okay.

Ms. Sanchez, how -- with those narrower
(i naudi bl e), how nmuch time would you think you need
to talk to your people about that? Did you say by
t onorrow norni ng?

MS. SANCHEZ: Well, | can certainly talk to
them tonight and we'll try to have -- and we'll have
in the nmorning for the Court a much better
under st andi ng of what's even possi ble, considering
t hose parameters that were laid out for us.

| don't know -- | don't know that what
even counsel has just outlined is possible within --
to accomplish within a day or two.

THE COURT: Okay.

MS. SANCHEZ: And | appreciate that they
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served these subpoenas a long time ago. W also
filed a notion to quash a long time ago. The Court
has had a lot of filings before it. And | don't want
there to be any suggestion that we're attenpting to
do anything |last m nute here.

THE COURT: Ri ght .

MS. SANCHEZ: We tinely noved to quash based
on the constitutional privilege. So | will endeavor
to do everything that | can before 9 o'clock in the
morning to figure out what's possible, to communicate
with our clients about where we stand and what --

THE COURT: Okay.

MS. SANCHEZ: -- counsel is asking.
THE COURT: We'Ill do that. 11 hold off on
that until tomorrow morning and hear from you on

t hat . Okay?

MR. HARRI SON: And may we make one, | guess,
additi onal request be that if they could get us by
tomorrow norning, the production of just the --

docunent production of just those individuals we

subpoenaed for trial. | believe they represent
five -- five individuals. That obviously -- | nmean,
t hat' s doabl e. | think fairly clearly, there may be

one person who happens to have |left the country or

what ever. Although they got (inaudible).
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THE COURT: VWho are the 5?

MR. HARRI SON: Senat or Cervantes.

THE COURT: Oh, their witnesses?

MR. HARRI SON: Yes. The ones we served

trial subpoenas on, which is only four
and two consultants. And one of those
has separate representation.

THE COURT: Okay.

| egi sl ators

consul tants

MR. HARRI SON: So if we could get production

of at | east the document request to those five. That

woul d have us be at |east, you know, cooking with

gas.
THE COURT: Okay. All right.
t hat focus tomorrow nmorning, 'l still

from you tomorrow norning.

So with maybe

wait and hear

MS. SANCHEZ: Thank you, Judge.

THE COURT: Okay? All right
bef ore we get back at it?

Okay. M. Harrison.

anything el se

MR. HARRI SON: Yes, your Honor. The

plaintiffs call M. David Gallegos.

THE COURT: Come around here,

sir. And

before you sit down, if you'll raise your right hand.

Bef or e.

Do you solemly swear or

affirm under
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penalty of perjury that the testimny you'll give
will be the truth, the whole truth and nothing but
the truth?

THE W TNESS: Yes, sir.

THE COURT: Thank you. Have a seat.

DAVI D GALLEGOS,
having first been duly sworn, testified as follows:
DI RECT EXAM NATI ON

BY MR. HARRI SON:

Q Good afternoon, M. Gallegos. How are you?

A. Doing well. Thank you.

Q Can you give me your -- your position with
state government and your tenure in that position.

A So |'ve a state senator for -- this is ny
third year. | was in the house for eight years before
| moved to senate. So currently have district 41,
whi ch is Eddy and Lea County.

Q Okay. And what house did you represent?

A. District 61, which is simlar in footprint,
but just in Lea County.

Q Okay. Are you a plaintiff in this action?

A Yes.

Q Okay. And I'll go ahead and tell you that
there was some | anguage in the Supreme Court that we

felt |ike we needed to call a plaintiff to testify,
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and that's what we have you here to testify on today.
So tell me, under the old -- so the

pre-2021 redirecting -- or districting schenme in
New Mexi co, what congressional district were you a
resident of?

A In CD-2.

Q Okay. And then under the current
districting, what district are you a resident of?

A | reside in CD-2, but it split my
| egi slative district.

Q | see. Okay. And then what's your
political party?

A.  Republi can.

Q Okay. MWhat is -- what is your view on the
SB-1, the 2021 redistricting map?

A Well, you know, we | ooked at them | know
t hey had neetings all over the state and had a | ot of
i nput . When we got into Santa Fe, we started having
meetings on preferences and | ooking at the maps. I
have a real hard time with the current map because of
the division it caused in Lea County just with nmy
constituents, and everyone in my famly. Eve got
famly here in Lovington, and they don't feel |ike
they're being cared for.

And there's just a |lot of difference
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bet ween here and Las Vegas, New Mexi co and/ or
Al buquer que, and maybe still in CD-2 now goes up into
t he Al buquer que sector.

Q Okay. Now you mentioned that your senate
district, your state senate district has been split
anong two congressional districts?

A. Correct.

Q Okay. Do you not feel that benefits your
constituents, they have two Congress people rather
t han one?

A. It doesn't benefit. So the -- the issue is
in oil and gas, they've split the oil and gas sector.
When we had -- regardless of who it was, could speak
for all the industry in our part of the state. Now we
have two Congressman and one -- but in reality, it
makes it harder for them

And then the other problem | have with
it is, it separated Hi spanics, because a majority of
the | arge popul ation of workforce in the oil field is
Hi spanic. And there, again, they don't have a very
solid -- or don't feel they have a voice. And now
it's divide and it's makes it even harder for themto
be responded to by their congresswoman or Congressman.

Q Okay. Now, you -- have you famliarized

yourself with areas of what's called is South Valley




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

131

of Al buquerque that are now part of CD-2?

A. | have. | actually have famly there that
feel like they're victins in this same process. They
shoul d be | ooked at as part of the metro Al buquerque
area. And | did a lot of not door to door there, but
some functions in the area, where they had people come
in just to -- first to meet them And they just felt
sort of isolated fromtheir own people because our --

MS. TRI PP: Hear say.

THE COURT: Just a m nute.

M. Harrison.

MR. HARRI SON: | mean, he's giving the
gestalt, overall impressions of what his constituents
in the state say.

THE COURT: |f you could ask it a way that
| eans | ess on what they've told himor things of that
nat ure.

BY MR. HARRI SON:

Q Yeah, if you could steer clear, | guess, of
kind of reiterating what, especially specifics of what
peopl e have told you, but -- and continue answering
t he questi on.

THE W TNESS: Would it be better, your Honor
if I give you names? |'ve got cousins that actually

brought this topic up to me while in Albuquerque.
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THE COURT: No. (1 naudi bl e) .
THE W TNESS: No names? Okay.
BY MR. HARRI SON:

Q We'll stick with your view of how to
redistricting affects this. So you mentioned that in
your view, the folks in the South Valley being | ocked
in with CD-2 basically, and |let me know what your
testinony is, those folks, the actual concerns of
their day-to-day life are Al buquerque metro concerns,
like crime, traffic, et cetera, that will be handl ed
one way or the other by the -- by the Al buquerque
metro congressperson who they now don't get to vote
for? 1s that...

A It is. That's very clear, because of the
difference in lifestyles in Eunice and in South
Vall ey. They are part of the metro area.

Q Okay. It's been raised so I'lI|l ask you what
you think of it, what do you think of the claimthat
folks in the South Valley tend to be Hispanic, and so
t hey belong in the southern district?

A Well, again, just fromthe discussions |'ve
had, they don't feel |like they belong. There's a
di fference, just thinking through Las Cruces and
Al buquerque. They don't feel part of what happens in

the south -- southern corridor.
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Q Okay. And, you know, since |'ve got you up
here, and since you were in the senate, I'll very
briefly ask you about your experience in the
| egi sl ative process.

So representing kind of the area of
greatest concern for the SB-1 map, what was -- what
wer e your impressions of the process of the 2021
special redistricting session as it relates to SB-1?

A Well, | was disappointed. So | |ook at the
process being open and honest with the people. As a
| egi slator, | was not invited to be part of the
di scussi ons.

We had side discussions, you know, as
far as the maps and what we thought and our input,
where we would go with what the maps were there. But
when it came down to the actual decision of the maps,
| don't know of any Republicans that were ever asked
to be in the conversation. They were sort of forced
upon us, and we just have to live with the
consequences.

MR. HARRI SON: If I may have a noment.
THE COURT: You the.
BY MR. HARRI SON:
Q And this may seem obvi ous, but in your view,

woul d -- post-redirecting, are you nmore or |less apt to
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be able to elect the congressperson of
A |I'"d say that'd be inpossible.
Q And then to put a finer point
more or |less apt to elect a Republican
post-redistricting?
A. Try that one nore tine.

Q To say it, | guess, in a diff

your choice?

on it, is CD-2

erent way, or

different spin, is the CD-2 nore or |ess apt top el ect

a Republican post-redistricting?
A.  Less. "1l leave it there.
MR. HARRI SON: Okay. And "1
wi t ness, your Honor.
CROSS- EXAM NATI ON

BY MS. TRI PP:

Less.

| pass the

Q Good morning, Senator Gall egos. My nane is

Ann Tripp, and I'man attorney with the |egislative

def endants office. Thank you for being here today.

Before we get started, |

say congratul ations on the baby box ini

just wanted to

tiative. | saw

that in the news. And you were a sponsor of that

| egi sl ation, correct?

A Yes, m' am Thank you.

Q So the plaintiffs have asked
to testify, and they covered a couple t

t hey mentioned a Supreme Court order or

you here today
hi ngs. And

opi ni on and
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that's why they called you. Have you read that
opi ni on?

A. No, ma'am | have not.

Q But you did say you' ve been a senator for
three years and a representative for eight years in
the state?

A. Yes, ma' am

Q And during that time, have you / REPB opposed

in your districts down here in Lea County?

A Yes, m' am

Q And what year was that?

A. 2012 and -- three years ago. 2022.

Q Opposed -- |I'msorry. | should have said
opposed by a Denmocratic candi date?

A, Oh, 2012.

Q 2012. So about 11 years ago?

A Yes, m' am

Q And you're also a voter in the
congressional -- the second congressional district;
that right?

A Yes, ma'am | am

Q And were you a voter in the second
congressional district in 20187

A Yes, m' am

Q And, again, in 2020, you were also a voter

is
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in Congressional District 2?

A. Yes, ma'am correct.

Q And so you just nentioned that you were
di sappointed in the process in which Senate Bill 1 was
based. And so when |I'mreferring to Senate Bill 1,
|'"'mreferring to the redistricting |legislation. And
if you were -- you were di sappointed, but did you note
anyt hing procedurally inproper with that |egislation?

A No, ma'am Just because | wasn't part of
the internal process for design the maps.

Q Were you able to attend any of the commttee
hearings and ask questions?

A. No, ma'am Actually, nmy nmother was very ill
and | was care giving for her.

Q I'"'msorry, | asked a poor question. Were
you able to attend any of the senate commttee
hearings during the redistricting session?

A Yes, m' am | stepped in -- | was not on
commttee, but | stepped in to hear sonme of the
di al ogue that went on

Q And you were able to ask questions; is that

correct?
A No, ma'am | did not. Well, | did not ask
to ask questions. | was there trying to absorb the

i nformati on.
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Q Okay. Were you also able to ask questions
or comment during the senate floor debate on SB-1?

A | think we were available to, but I do not
remenmber asking any questions on it.

Q And you didn't proper any amendments or maps
of your own during the redistricting session?

A | did not. They had sone prepared, other
| egi slators, and | thought they were adequate in their
direction. So | didn't duplicate their efforts.

Q And when you refer to other |egislators, are
you referring to Senator Moores, who prepared the
fl oor amendment to Senate Bill 1?

A Correct. And I -- 1'Il just correct, yes,
ma' am

Q Were there any others that you're aware of?

A. And | think that Senator Sharer had some
i deas. And | think that in their discussions, they
stayed with Senator Moores'.

Q | understand. So the only proposal from
amendment from Republican during the redistricting
session was from Senator Moores?

A. | believe that's correct.

Q Thank you. And so | think earlier, you
mentioned -- when you -- when | said commttee, you

assumed it was the citizens redistricting commttee?
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A, Right.

Q And you voted in favor of that |egislation
t hat established the independent redistricting
comm ttee?

A Yes, m' am

Q And voting in favor of that |egislation, you
realized at the time that it was form ng the basis as
an interimcommttee? It wasn't creating binding
gui delines or plans on the | egislature?

A. Correct. They -- oh, correct.

Q Okay. But you didn't attend any of the
meetings or submt any coments to the citizens
redirect commttee?

A. Correct.

Q Okay. And so there's a declaration
subm tted during this process of this litigation that
you signed. Are you famliar with that, or do you
remember --

A Yes, m' am

Q ~-- doing that? It was in -- it was
regarding a nmotions practice during the case, but I
wanted to go through a few things, because you said
t hat you made these statements based on your personal
knowl edge?

A. Correct.
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Q Did you need a copy of it in the?
A.  Pardon?
Q Do you need a copy of your declaration, or
do you remenber what you said?
A Oh, no, that -- if you wouldn't mnd, that'd
refresh my menory.
MS. TRI PP: May | approach the wi tness, your
Honor ?
THE COURT: Yes.
MS. TRI PP: (1 naudi bl e), your Honor?
THE COURT: | woul d. Thank you
BY MS. TRI PP:
Q Al right. And so | just -- first, at
Par agraph 4, you say that you regularly vote for
Republican candidates. And so that's -- mentioned
earlier in your testinmony that you voted in 2018 and
in 2020, and so does this statement apply to those
years, as well?
A Yes, ma'am
Q Okay. And then in Paragraph 7, you state
that "Senate Bill 1 dilutes the power of ny vote."
Did | read that correctly?
A Yes, ma'am
Q And when you say "dilutes the power of ny

vote," you're not referring to popul ation deviation
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bet ween congressional districts, are you?
A. As a Hispanic, | would say that
part of that, yes, ma' am
Q Okay, senator. In terms of dilution,

phrase one person, one vote, you'

re not making

al l egation that Senate Bill 1 doesn't have a ri

amount of people in each district

A. Well, on the basis of constituents,
bal anced.
Q Okay.

A. But on the basis of my vote not

was a | arge

t he
an

ght

; Is that right?

is where | come up with that as being diluted,

feeling that |I'm being dil uted.
Q And that feeling of bei

based on any objective evidence,

A. Not a nunber. But hi storical

with the congressmen or Congress

it's

havi ng val ue

or

ng diluted, is that

a nunber ?

persons.

MR. HARRI SON: Oh, I'm sorry.

A.  Yeah. | was just going to state that

t he past, when we've had Denocr at

identify reached out to both on constituent

and a state senator had never ret

congressnmnmen,

urned a call.

i nteractions

wi t hin

i ssues,

And nmy job as a senator or even a state

rep, was to be able to carry ny message for ny

constituents to my delegation if

t hey were not

able to
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make that connection. And it doesn't work, | was not
able to make that contention.
Q And --

MR. HARRI SON: ' m sorry, my apol ogies.
have a problem with her questioning off the
decl aration. Could we possible admt it into the
record if we're going to do that H.

THE COURT: | think it's filed, isn't it?

MS. TRI PP: lt's filed. Do you need it --

THE COURT: Do you want it as an exhibit.

MR. HARRI SON: I|f you wouldn't m nd.

THE COURT: All right. That's fine.

MS. TRIPP: Are we using letters?

THE COURT: Call it Exhibit 2 as your
exhibit, or -- your exhibit is A.

MR. HARRI SON: | guess we're just going to
do (i naudible).

THE COURT: Let me see here.

MS. TRI PP: Thank you, M. (I naudible).

UNI DENTI FI ED FEMALE: (1 naudi bl €) Nunmber 2
of ours, (inaudible).

THE COURT: All right. So we'll call this
Exhi bit A.

UNI DENTI FI ED FEMALE: Do you need that?

THE COURT: If this is the official one.
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UNI DENTI FI ED FEMALE: We' Il make that
(i naudi bl e) copy.

THE COURT: All right. Go ahead.
BY MS. TRI PP:

Q All right. Senator Gall egos, so further on
in Paragraph 7, you state that -- and I'll summari ze,
that, "Dilutes the power of my vote by cracking the
most concentrated bl ock of Republican voters."”

A Yes, m' am

Q And so that summation, which is based on
your Honor personal know edge, that's not based on an
anal ysis of voter registration?

A Well, in nmy purview, in my view of that,
| ' ve been doing voter registration in Lea and Eddy
County for quite a few years, and we have a really
strong group of voters in the area. Not that they all
showed up to the election cycle, but we have quite a
f ew Republi cans.

So my purview on that is when you split
of f anything north Hobbs, in Lovington, Tatum it
reduced the bl ock of Republicans that we had here for
Lea County, for CD- 2.

Q Thank you, Senator. And so the
geographically concentrated block is based on voter

registration of registered Republican voters; is that
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right?

A Yes, ma'am

Q Thank you. And then also kind of part of
diluting the vote, you go on to speak about the -- in
Paragraph 8, that the -- the |egislature elimnated
the only Republican member of Congress, making it --
and in your own testinony, you said it was inmpossible
to elect a Republican. Did I -- is that correct? You
said that was your statement earlier?

A Yes, ma'am | believe so. | know that the
numbers didn't show that nmuch of a disparity in the
final vote. But | think that, fromm view of this,
it'd be really hard for us to offset what the South
Valley did to us.

Q And so | think you just referred to the
numbers maybe not reflecting. And so you're referring
to the 2022 election that was decided only by 1300
vot es?

A Yes, ma'am

Q And so when you say it's inmpossible, your
i mpossible is that 1300 votes?

A It would take a huge voter m ndset change.
We had a | ot of people that did not come to the polls,
for whatever reason.

Q So the problemin the 2021 el ection wasn't
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necessarily the district, it was voter turnout?

A Well, | guess frommy view, there again,
think we have a statewi de problem of disenchantment by
voters, and it just seenmed to be in the Republican
sector. But with the addition to the Denocrat voters
in the Al buquerque sector, | think it pulls everything
t hat way unless there's a change in our thoughts on
Republican voti ng.

Q Thank you. And -- and so when you voted in
2018 as a Republican voter, that was under the prior
redistricting map, was your vote diluted then?

A. | don't believe so. | think we had --
personally, | don't think at that time | was.

Q But in 2018, a Denocratic candi date won the
el ection in Congressional District 2; is that correct?

A. Yeah, I'mgoing to say | lost my time |ine.
That was two cycles back?

Q Two cycl es back

A. | just know whenever the -- the maps were
created in what year?

Q Okay. So under --

A. | apol ogi ze. "' m not supposed to ask
gquestions?

Q So SB-1 creates the map for 2021 and

controlled the 2022 election; is that right?
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A. Correct.

Q Okay. And the prior map which was actually
created in 2011 --

A, Right.

Q -- that would have been in effect during the

2018 el ection cycle?

A. Now | know where you're going. Yes, ma'am

Q Al right. And during the 2018 cycle, |

bel i eve Congressman Xochitl Torres Small won
el ecti on.

A. Correct, she did.

the

Q And so was your vote diluted during that

2018 el ection?

A In -- in -- I"mgoing to say no. But the

caveat there was, when | went to bed in Al anogordo

t hat night, Yvette Harrell had won, and do not

understand the |l ogistics behind surprises in

mor ni ng where she had | ost.

t he

Q Thank you, Senator. But to confirm the

New Mexico Secretary of State's election results, it

was that a Denmocratic candidate did carry
Congressional District 2 in 2018?
A. Correct, if you believe that, yes,
Q Thank you. And so in terms of your

being diluted today, it's not based on voter

m' am

vote
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registration; is that right? 1t was based on nore of
a feeling, | think is what you testified?

A Well, and | guess ny thought on that is,
it's determ ned by voter registration, that we didn't
have a the South Valley constituents in our CD-2 at
the time prior to the map.

Q | believe your testinony earlier was that
Congressional District 2 under SB-1 is not only
i mossible to elect -- you're a Congressman -- but is
| ess apt to reelect a Republican; is that correct?

A. | do believe that.

Q And are you followi ng the 2014 canmpai gn or
election currently for Congressional District 2?

A. | have not. | know that they both -- those
voice their opinion that are running, as far as
current Congressman, and congresswoman Yvette Harrell
is seeking re-election, so yes.

Q Wuld you disagree with common politica
pundits that say it's a close raise, and perhaps it's
even a 1 percent raise that Yvette Harrell is in the
| ead?

A |1've seen polls that are (inaudible) and on
the | ast day, they have different outcomes. So |
don't put all my (inaudible) in a poll.

Q But I think I heard you say earlier that
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with voter
di fferent;

A

turnout, that that result could be
is that right?

| truly believe that if we give |I'm going to

say sout heast New Mexico hope in a candidate, that our

voter nunmbers will increase and that would be possibly
the difference. Maybe that's what the pundit's
| ooki ng at.

Q And so senator, would you agree that the

quality of

the candi date greatly effects the outcome

of an el ection?

A
Q
A

Yvette Har

Q

A
second.
gquesti on.

In a fair fight, | would say yes.

Was it a fair fight in 20187

| go back to the night when I went to bed,
rell had won, when | woke up, she had | ost.
Under st ood?

So | do not believe that was a fair fight.

MS. TRI PP: Thank you, Senator. Just a

No further questions, your Honor.
Thank you, Senator.
THE W TNESS: Thank you.

THE COURT: M. Auh, do you wish to

MR. AUH: No. Thank you, your Honor.

THE COURT: Okay. Redi rect.
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REDI RECT EXAM NATI ON
BY MR. HARRI SON:

Q So to clarify this hard, versus |ess apt,
versus inpossible, you would agree that technically
speaki ng, anything the possible if a candidate is
indicted on a serious -- on serious crimnal charges,
woul d you agree that that m ght | essen their chance of
wi nni ng an el ection?

MS. TRI PP:  Your Honor, (i naudible).

THE COURT: | think we're kind of asking
about hypotheticals, so...

MR. HARRI SON: Yeah, | mean, this is exactly
what we were --

THE COURT: | think this is the same ground
t hat you covered, so overrul ed.

THE W TNESS: Would you like me to answer,
your Honor.

THE COURT: Yes. Go ahead.

AL So | do see that that would be a really hard
obstacle for themto overcome in an election cycle.

Q And so would you agree that in a
circumstance |like that, a Republican could lose in a
strongly Republican district, or a Democrat would | ose
in a strongly Denmocratic district?

A | do. | believe they could.
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Q And simlarly, what do you think it would
take -- what does the picture |look Iike in your m nd
for a Republican wi nning the current CD-2?

AL Wth that configuration of the map, | still
think it would be have very hard, uphill battle. W
l[ive on flat hand here, but it would be a sure clinmb

to the top to have to make a change over what the maps

did to us.

Q Okay. And do you agree that -- well, do you
t hat Yvette Harrell lost in 2022?

A. There again, I'"'mnot -- | don't have the
confidence ins our systemthat system do. | would say
|'"'mon the borderline if it was illegal or not. But |

think that regardless of if it was |egal or not, on
t he machi nes, the additions to the South Valley on
CD-2, made a huge inpact in the voter counts.

Q Okay. But | guess putting aside the
integrity of the process, you certainly -- do you
agree that Yvette Harrell was the congresswoman for
the CD-2 prior to the 2022 election and now i s not?

A.  Yes, | do.

Q And that overall nationally, what kind of a
year was 2022 for Republican candi dates?

A It started out that it was going to be a

huge great wave, but it did not make it here to
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New Mexi co.

Q Sure. But nationally, did Republican, for
exampl e, take the house of representatives?

A.  They did.

Q Okay. And the U.S. House of
Represent ati ves?

A Yes.

Q Okay. And are you aware of any genera
trend of how el ections often continued to go in the
recent past for the party out of power, that does not
have the white house in a mdtermelection?

A And |'ve heard where that's usually a good

thing for us. But | just -- | still wonder on, again,
goi ng back to the integrity issue, | still have
guestions on the integrity. But | understand in the

md terms, it should be a plus for us.

Q And do you agree that there are generally
advantages to running as an incumbent candi date?

A. There is. It's really pretty hard to
di spl ace an i ncunbent.

Q Okay. So in 2022, Yvette Harrell was an
i ncumbent running in what 1'lIl call a read year?

A. Yes, sir, that would be correct.

Q Okay. And she still lost the election?

A Small margin, but yes, sir, it was a |oss.
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Q Okay. Thank you.
MR. HARRI SON: | have nothing further, your
Honor .
THE COURT: Anything else, for this witness?

Al'l right. Thank you, Senator. You may
step down.

THE W TNESS: Thank you.

THE COURT: You may call your next wtness.

MS. DI RAGO: Your Honor, we call Sean
Trende, but | believe you wanted to hear the notions
before that.

THE COURT: Okay. Let's go ahead and
consi der that. If I can read along, tell me again
the date that you filed.

UNI DENTI FI ED MALE: One second, your Honor.

Well, of course | just closed all of ny
docunments, your Honor. Bear with me one second.

Your Honor, other initial motion was
filed on September 20th. And plaintiffs' response
was filed yesterday, 9/26.

THE COURT: All right. Go ahead.

UNI DENTI FI ED MALE: Your Honor, defendant
owes notion is based upon Sean Trende having
destroyed the 2,040,000 simulations underlying his

expert report. Under New Mexico |aw, the default is
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expert testimony is not adm ssible. It is only
adm ssi bl e where the proponent can show that the
testinony is reliable.

M. Trende's expert report is scientific
evi dence. It's scientific evidence that nust be
t est abl e. In this case, M. Trende believed, taking
himat his word, believed that he was producing
source code to the defendants that would have
gener ated reproduci ble results. He feels wrong.

M. Trende didn't understand the
sof tware he was using would not create reproducible
results. It was very clear from his deposition that
he did not understand that.

So rather than save the 2,040, 000
simul ati ons that he says underlie his opinions that
formthe basis of his analysis, he didn't save it.
They are gone and they are gone forever.

After this was brought in M. Trende's
attention in his first deposition, he initially
claimed that he were reproducible. And shortly
thereafter, a day or two |later, plaintiffs produced
to us 2,040,000 simulations that they clainmed were
the original simulations. They were not.

| took Mr. Trende's deposition a second

time. And in that deposition, he agreed, well, based
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upon the documentation of the simulation software he
downl oaded, and based upon the source code of the
simul ati on software he downl oaded, that it would not
create reproducible simulations. W left it at that.

Yest erday, your Honor, plaintiffs filed
a response to our notion to excl ude. In that notion
to exclude, plaintiffs included a 11 page decl aration
of Sean Trende, that frankly, it |looks Iike a revised
expert opinion. The deadline for expert opinions is
| ong past.

The upshot of plaintiffs' argument is
t hat by virtue of having generated an additional
2,040,000 simulations, and because M. Trende says,
"They're very simlar in the ones | destroyed," and
t hat neither you nor we can test, your Honor, we need
to take M. Trende's word for it, that his report is
based on data that | ooks |ike what he said it did.
But we don't know that. And we can never know that.

Under the rules of evidence, there nmust
be an evidentiary foundation for the opinions. The
rul es of evidence provide that when a scientific
expert testifies in court regarding the scientific
evidence, he may be required to produce it. And in
this case, M. Trende cannot because he destroyed his

evi dence.
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This has been addressed in State versus
Gutierrez. It's a state that came out of your
Honor's home court in Clovis. I n that case, the
state was pursuing nmurder charges against the
def endant . Long before they brought charges agai nst
t hat defendant, they had pol ygraphed what was then
their main suspect for this crime. The pol ygraph
came back as deceitful

In the time that passed between the
pol ygraph of what was then their suspect and the

prosecution of the real defendant, the polygraph

materials were lost. All that was |left was the
report.

Peculiarly, the crimnal -- | guess not
peculiarly if I was the crim nal defendant. | woul d

have wanted to admt that expert report, because it
woul d tend toe excul pate ne. Nonet hel ess, there were
some procedural shenani gans that went on, and this
issue went up to the New Mexico Supreme Court. And
t hey held that where the data underlying an expert
report has been destroyed, there are two remedi es
available to the district court.

The first is the exclusion of that
evidence, and all evidence that could be inmpeached by

t hat evidence if it exist police departnment.
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The second remedy is that there could be
an adverse inference associated with that destroyed
report -- or the destroyed evidence and the intended
report.

The differentiation is, the Court says
the district court has to evaluate the materiality of
t hat underlying evidence and the prejudice to the
party opposing.

In this case, unlike the crim nal
def endant, we are not seeking adm ssion of
M. Trende's sinul ation-based opinions because we
can't test them

Your Honor, they are material, in fact,
they are fundamental to M. Trende's opinions.
Repeatedly throughout his expert report, he says he
generated mllions of maps, and based upon those
mllions of maps, he was able to conduct an anal ysis
agai nst SB- 1.

But we can't test that because the data
was destroyed. It's prejudicial because we can't
test it. In fact, we have nothing but M. Trende's
i nsurances today that the original 2,040, 000
simul ati ons that he clainms support his opinion are
gone.

So plaintiffs have said, well,
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M. Trende has generated new simul ations, an

addi tional 2,040,000, and it makes him tw ce as
right. It's still based upon the prem ses that we
have to take his word for it that these new

simul ations that are not the same as the old ones,
they can't be, he says are simlar or identical in
anal ytical outcome as the original 2,040,000
simulations. We still have to take M. Trende's word
for it. We is not even test that hypothesis that
they are simlar in the original 2,040, 000.

So we end up in the exact sanme position
we were originally. The evidence is gone and we
cannot test it to see if M. Trende applied it
appropriately or if the data supports what he says it
used to say.

Under these facts, your Honor, the
evidence is inadm ssible. M. Trende should not be
permtted to testify about his sinulation based
opi nions. Thank you.

THE COURT: Thank you

MR. TSEYTLIN: Thank you, your Honor. 111
try to be brief here. M. Trende is here. He is
fully able to explain what happened.

But briefly, there was absol utely,

absol utely, absolutely no destruction of any maps.
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M. Trende, as he -- as he explained in his

suppl ement al decl aration, as he's here ready to
explain now, his standard practice does not save

i ndi vidual maps. And he also explained why that's
So. It's because in the state of the art, we are
creating 2 mllion maps, it makes no scientific sense
what soever to interrogate individual maps. What you
do is you |l ook at the partisan distribution.

That is his standard practice, that's
al so the standard practice of Dr. Imai, who is the
pi oneer of this method. So while my friends say
repeatedly here, oh this destruction, which the way
was just a falsehood, this not -- it's standard
practice of not saving maps is prejudicial to them
t hey have never even attenmpted to explain what they
would do with the 2 mllion maps, the origina
2 mllion maps if they had them And we know t he
proof is in the puddi ng, because now t hey have
another 2 mllion maps. And they're not going to be
doi ng anything with them

Because the whol e point of the analysis,
if state of the or the, as M. Trende will testify,
is to |l ook at the partisan distribution. And they
say, "No, that, well, we're concerned that, well,

maybe the initial 2 mllion didn't match the new
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2 mllion," that is, again, a m sunderstanding of

met hod.

They have the code. They could

(i naudi bl e) another 2 mllion, another 2 mllion,

another 2 mllion. And they would keep having the

same partisan distribution. Because t hat

entire point of the simulation analysis.

is the

When you

t he

have a big enough sample, you're going to keep com ng

out with the same distribution.

And each time you run that 2 million, if
you ran it again, another 2 mllion, if you ran it
again, another 2 mllion, you'd still have SB-1

manage an outlier in the same way.

Now, | assune this -- hear my friend
saying that some -- maybe he's not inmplying that
M. Trende is |lying about the first 2 mllion or
somet hing |li ke that. Well, that's an issue that

guess to credibility and the weight. That's

certainly not an exclusion issue.

So what | would respectfully suggest

obviously lay it out in for nore detail in our

papers, is to have Mr. Trende come up here and

and

testify, explain to you what happened, how there was

absol utely, absolutely no destruction of any data,

how what he did was his standard practice,

what
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Dr. Imai recommends, which is to | ook at the
di stributions and how the second 2 mllion generated
only further strengthens it's his concl usions.

And the only other thing that | would
say is, my friend (inaudible) exclusion for
destructi on of evidence, all that involves an el ement
of purposeful destruction to keep the evidence away.
Here, there's no allegation, at |east in the papers,
t hat anyt hing purposeful happened. It is, on this
record, undisputed, that what M. Trende did was
standard practice. M. Trende is one of the | ead
experts in this field.

The same simulation analysis was the
| ead evidence that got the maps thrown out in
New York, was the | ead evidence that got the map
thrown out in Maryland. And he's using the sanme
standard practice. | f your Honor is concerned that
he -- that the standard practice, at |east of not
saving the sinmulations and only | ooking at
di stributions, that certainly can go to the wei ght of
credibility your Honor puts on M. Trende's
simul ati on met hodol ogy, but it certainly is no basis
for exclusion.

THE COURT: All right. Thank you

UNI DENTI FI ED MALE: (I naudi bl €), your Honor.
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THE COURT: Well, let me ask you before you
start. So you got a second set of 2 mlIlion plus
maps.

UNI DENTI FI ED MALE: That is correct, your
Honor .

THE COURT: Did you get the information that
you're saying the first time, did you get it with the
second.

UNI DENTI FI ED MALE: We did not get the
information that was destroyed. We got different
i nformation, your Honor.

THE COURT: Ri ght . But did you -- but what
you got -- you said you got the first one, but you
want ed the underlying data?

UNI DENTI FI ED MALE: No, your Honor. We got
a report, and the report has been filed with the
Court. The report purports to be based upon
2,040, 000 simulations.

THE COURT: Ri ght .

UNI DENTI FI ED MALE: Those do not exi st.
They were not provided to us. W asked for them
They were not provided to us because they were
destroyed. So we have never received --

THE COURT: You got another 2 mllion?

UNI DENTI FI ED MALE: We got a different
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2,040,000 simulations.

THE COURT: s the same issue present there,
where they're not saved?

UNI DENTI FI ED MALE: No, no. He saved the
second time around. After he |earned he destroyed
the ones that formed the basis of his report, he
gener ated additi onal maps. | don't know how he did.
But what he testifies to in his affidavit, in
response, is they're simlar, he says, but we can't
test that, because we done have the original data

that fornms the basis of this expert opinion or his

expert report. So we're left with a conplete |ack of
an evidentiary foundation, your Honor. The data that
underlies his report is gone, doesn't exist. And is

he's generated, he says, an additional 2,040,000
simul ations. And trust ne, they look a lot |like the
ol d once.

But we can't trust him There nmust be
an evidentiary foundation under the rules of evidence
in order for expert testinony to be adm ssible. That
is why, your Honor, our expert saves his maps.

That's why we produce our maps, so people can test
them they can | ook at them That wasn't done in
this case.

Now, plaintiffs' counsel has said that
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the maps were never destroyed. That is
consi stent with what M. Trende testifi
direct the Court to Exhibit C of our no
22 and 23 of the deposition of Sean Tre

At his deposition, | aske
generate any maps as part of your exper

Answer : Yes.

not
ed to. L1
tion at Pages
nde.
d: Did you

t report.

Al'l right. Did you give themto

plaintiffs' counsel ?
| gave them as | believe

them which is to say, | don't.

| still have

Al'l right. So you generated maps, but

you no | onger have thent?

Answer : | typically don't save the maps

| generate.

Question: \When did you make the

decision to destroy those maps?

Answer: Well, the maps aren't destroyed

and the shape files are never created.
stored in an object NR, and when you tu
goes away.

But, M. Trende goes on,
codes is created with the seed set in
be replicable by plaintiffs' experts or

experts.

They are

rn it off, it

because t he
t, it should

def endant s'
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And therein lies the rub. That
testimony from M. Trende says it's not destroyed
because it's reproduci bl e. It's not reproducible
because M. Trende's statement there was based on a
fundamental m sapprehensi on of how his software
wor ks. It's not reproducible. He t hought he wasn't
destroying the evidence because it could be perfectly
reproduced at any time. It can't. It never will be.
And there is no evidentiary foundation, your Honor,
for his opinions in his report.

The best they can do is to produce
anot her set of sinulations and pinky prom se that
they're the same or simlar to those underlying
M. Trende's report.

Now, what plaintiffs' counsel has said
is, the maps thenselves aren't inmportant, it's the
di stribution. Your Honor, we don't get to check the
di stribution. We don't have an ability to check
whet her the distributions that are reflected in that
report are what was in those 2,040,000 maps t hat
M. Trende did not save and that are not
reproduci ble. There is no way to meet the
evidentiary foundation that is required for the
adm ssion of expert testinmony.

Your Honor, M. -- there's a lot in the
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deposition testinony that cited to the Court in
Exhi bit C. M. Trende acknow edged in that
deposition that he knew our experts would want to
| ook at his maps, and that's why he set a seed, so
t hat our experts, or whom could | ook at them
| don't disbelieve Mr. Trende when he
says he doesn't -- he didn't understand what he was
doi ng, he didn't. But that doesn't change the fact
that the maps are destroyed. | can't | ook at one
map, | can't | ook at 2,040,000 maps. And | can't
check whether the distributions that are reflected in
his report are based upon the data he destroyed. He
can't play a foundation. And if he can't lay a
foundation, it is definitionally untestable and
unrel i abl e. It doesn't matter whether it's 1 or
2 mllion. It's untestable at this point.
Thank you, your Honor.

THE COURT: All right. So you have
M. Trende here?

MS. DI RAGO: | believe he's in the witness
room Oh, he's in the hall way.

THE COURT: Okay. | think we probably need
to hear fromhim 1'd |like to know more about the
process of producing these as part of laying the

f oundati on.
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Before we do that, though, we -- it's
been about an hour. How about we take about ten
m nut es.

(Recess held from 2:16 p. m

to 2:32 p.m)

THE COURT: Al'l right.

MS. DI RAGO: So, Judge --

THE COURT: Are we back on the record?

MS. DI RAGO:. Well, are you going to go. So
what | was going to do originally is, you know, start
my testimony and go through his experience and his
credentials. And then he has -- he actually is
opining on a |lot of issues that are not related or
relying on the simulation.

So it's -- 1 don't know if you want me
to do a voir dire just based on this issue, or if you
want me to go through all his experience and all that
first, and then get into |like the background of his
simul ations. "Il do it however you want.

THE COURT: Okay.

MS. DI RAGO: | was under the inpression,
your Honor, correct me if |I'm wong, that we were
still going to -- (inaudible) working on this notion

rat her than going into direct testinmony.

It would seemto me that it would be a
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much cl eaner process to get the issue of the Section
6.4 systemin addition, and then ones the Court has
ruled on that, let plaintiffs put on whatever
testinony they can at that point.

THE COURT: Okay. Yeah, let's do that.
Let's address that with this one partial issue, and
then we'll go (inaudible).

MS. DI RAGO: Okay. And do you want his --
think his experience in this industry is important.
Can | go through that, or do you not...

UNI DENTI FI ED MALE: Your Honor, with respect
to opposing counsel, the issue is not his
qualifications as an expert. The issue is where is
t he evident.

THE COURT: Okay.

UNI DENTI FI ED MALE: And that's the very
narrow i ssue that we're presented with.

MS. DI RAGO: That's fine. | do think it's
germane in a couple areas, which maybe | can get into
that a little bit at that point.

THE COURT: Yeah, I'Il let you see do that.
So let's go ahead and get started. Let me have you
rai se your right hand, please.

Do you solemly swear or affirm under

penalty of perjury that the testimny you'll give
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will be the truth, the whole truth and nothing but
the truth?

THE W TNESS: Yes.

THE COURT: Thank you. Have a seat.

SEAN TRENDE,
having first been duly sworn, testified as follows:
VOl R DI RE EXAM NATI ON

BY MS. DI RAGO:

Q So, M. Trende, | do think that we need to
just give a background about the simulation process
t hat you go through.

So if you don't mnd, can you tell ne
how a sinmul ati on-based anal ysis wor ks?

AL So the idea for a simulation based anal ysis
is that you use a conmputer to generate thousands, tens
of thousands, hundreds of thousands, mllions of maps,
dependi ng on how you set it, that are drown wi thout
respect to whatever the issue you're interested in.
You can make so it's strong wi thout any racial data.
You can make it, as | did here, drown w thout /TPHEUZ
political data.

And the idea is that you're trying to
simul ate what a neutral map maker would have done had
t hey not even had access to the political data.

You're basically trying to do a poll of maps that are
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drawn political data.

And then you |l ook at the inactive plan.
And you say, okay, do the features of the enacted plan
| ook anything |ike that |ike the plans that were drown
wi t hout respect to politics. You can feed the
political data back into the simulated maps after
their drawn to see what the political -- what it would
| ook like politically if you were draw ng wthout
knowi ng what you were doing.

And so you create what's called a
ensenbl e of maps. In this case, | did a mllion
ensenbl e maps, then another mllion under the
different set of circunstances, and then another
40, 000 under a different set of constraints or
[imtations on how people m ght draw the maps.

You get those ensenbles, you | ook at the
enacted plan, and the enacted plan doesn't | ook
anything like the ensemble maps in terms of politics,
if the districts are way more Republican or way nore
Denocrat, you say, okay, they were al nost certainly
using political data or heavily rely on it when they
drew t he maps.

Q And | do think it's relevant to just tell
us, you know, what you were doing on Monday.

A.  So on Monday, | was defending ny
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di ssertation, and | did pass.

Q And so you have a degree or getting a
degr ee. | don't know how that work. But you will be
a doctor in what field?

A I've fulfilled all the requirements for the
degree of Ph.D. in political science. December - -

MR. W LLI ANMS: Your Honor, | object to this
to the extent, again, we're not talking about
gqualifications as an expert. We're not tal king about
M. Trende's educational background. \What we're
tal ki ng about here is the destruction (inaudible).

THE COURT: Okay.

MS. DIRAGO. Can | respond?

THE COURT: Yes. Except |I'm going to modify
alittle bit of what | just ordered.

We're tal king about | aying a foundation
for the adm ssion of his expert testinmny. And
you're saying it's not testable, therefore he can't
| ay a foundation for it, right?

MR. W LLI AMS: That's correct, your Honor.

THE COURT: Okay. So to that extent, maybe
then we do need to get into |aying the foundation and
ruling on whether or not it's adm ssible. So I'm
going to go ahead and retract what | said before and

say we need to go into -- lay the foundation for what
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you want to submt for M. Trende.
MS. DI RAGO: Okay. Okay. Thank you.
BY MS. DI RAGO:

Q So I don't know if you even answer ed. So
you have a Ph.D. from Ohio State University, and what
is it in?

A It will be December 17th, 2022, a Ph.D. in
political science.

Q Okay. [TKPWRET. And can you tell us about

your educational background before that?

A.  Yeah. | graduated from Yale in 1995 in
hi story and political science. | graduated from Duke
in 2001 with a degree in -- with a J.D., and then |

also received a master's in political science at that
time.

In 2019, | got a -- | received a
master's in applied statistics from and | apol ogi ze,
| do have to say it this way, the Ohio State
Uni versity, and then the Ph.D. is forthcom ng.

Q Okay. And are you currently enmployed?

A Yes. " mthe senior elections analyst for
real clear politics.

Q Is real clear politics a partisan
organi zati on?

A. It is not.
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Q \What does real clear politics do?

A. Real clear politics does a nunber of things.
It's meant to be a one-stop shop for political
i nformati on. So it aggregates polling data. |t
aggregates from both of the left and the right
articles on issues. W go to great lens to try to
pair multiple perspectives on issues of the day. And
then we al so produce original content.

Q And what do you do for real clear?

A. | do sonme work on the rating of races, their
conpetitiveness, interpreting, you know, what it means
when a district is drawn a certain way, how
conpetitive it would be. And then |I also wite my own
content for them

Q Okay. And so does any of your work concern
redistricting?

A.  Yeah. Redi stricting's at the core of
under st andi ng how conpetitive a congressional district
is or a senate seat and how it's likely to go in a
given political environment.

Q Are you affiliated with the American
Enterprise Institute?

A | am l"ma visiting scholar there.

Q Have you authored anything regarding

el ection anal ysis?
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A I've been writing about election business
for 13 years now.

Q Okay. Any books?

A | wrote a book called "The Lost Majority:
Why the Future of Government is Up For Grabs" and who
will take it.

| was the coauthor of the 2014 " Al manac
of American Politics,"” which covered the 2012
el ections, which required me to go in and, since that
was a redirecting year, understand how the districts
had been drawn that we were writing about.
And | write a regular chapter in Larry

Sabato's books after the election's conpl eted.

Q Was the Almanac of American Politics cited
by anyone (i naudible)?

A. Yeah, it's regularly cited by political
scientists.

Q Okay. Have you ever spoken on the topic of
Ameri can anal ysis?

A.  Routinely.

Q Such as?

A. Such as -- across the political spectrum
At the Brookings Institution, at AEl, at Cato. It's,
you know, where | have the opportunity.

Q \What about abroad?
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A.  Yeah. So | was invited, after the 2016
el ections, to -- the U. S. Embassies abroad with set up
program abroad with scholars can come on talk at | ocal
uni versities and political organizations.

So | went to Sweden. | guess that was
after the 2018 elections. And |I've also -- no, that
woul d have been after 2016 with Sweden. And after
2018 with Spain. And | was invited to Italy, but
couldn't because of nmy teaching schedul e.

Q So where do you teach?

A. | teach at Ohio state.

Q Have you taught anywhere el se?

A | did teach for a semester as Ohi o Wesl eyan

Q And do you teach anything related to
redistricting, or have you?

A.  Yeah. So for four semesters | have taught a
class called, "Voting: Political Participation" that
tracks -- it focuses on how people vote. The first
half is what notivates people to vote, make the
choices that they make. The second half focuses on
how that interacts with the | aw.

And so we probably spend a quarter of
the class tal king about political redistricting,
redistricting simulations, howto run them W also

tal k about doing themin the racial context, as well.
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But their final project is all about redistricting, as
wel | .

Q Have you ever appeared on television as an
el ections expert?

A.  Yeah. |"ve on Chris Hayes. |'ve been on
C- SPAN. |'ve been on the -- | can't even think of the
fox morning show s name right now, but a number of
pl ace as tal king about el ections.

Q Okay. And radio?

A. Again, radio, kind of across the spectrum
NPR, talk radio. Wde variety of places.

Q And what about written news sources?

AL Most nmy writing is done at real clear
politics. Like | said, 1've done the work for Larry
Sabat o's books. | wrote for the center for poll six
at UVA for a while, done some publishing at national
review back in the early 2000s, a couple other places.

Q And what about advisory panels, have you sat
on any advisory panel s?

A.  Yeah. So | sat on the States of Change
advi sory panel, which was a joint effort between
Ameri can Enterprise Institute, Brookings, and the pie
partisan policy center.

And t he goal of that was to | ook at

census informati on and demographic trends and try to
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see how that would translate to political changes in
the upcom ng dates.

Q Have any courts ever appointed you to act in
any special capacity?

A. Yes. So one of the more random adventures
of my life, |I was appointed by at the Suprenme Court of
Belize in their version of Baker v. Carr as the
Court's expert. And | was asked by the Court, as part
of that process, to draw remedi al maps that could be
used.

| was al so appointed with Dr. Bernie
Grofman to draw the congressional state senate and
state house maps for Virginia when their redistricting
comm ssion deadl ocked. So the two of us drew al nost
200 congressional -- or 200 |legislative districts in
about a month together.

Q \What about Arizona?

A. So Arizona, | was -- | was not a
redistricter there, but | was appointed by their
redistricting comm ssion as a voting right expert for
counsel in that process that they went through.

Q And have you previously served as an expert
witness on matters concerning gerrymandering?

A Miultiple cases. They're listed in nmy CV,

but probably the most prom nent are the decision that
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struck down the New York congressional state senate
map, as well as the Maryl and congressi onal map.

Q So l'dlike to go back to your -- the
si mul ati ons and what you did for this case.

So what type of simulation technique do
you use?

AL So there's a technique called Sequenti al
Monte Carl o, which is inmplenmented through a package
cal med Redist, R-e-d-i-s-t, that can be run in the
comput er programm ng | anguage R, just the letter R

Q Okay. So how does Redi st work?

A. So the way that Redist thinks about
redirecting is you can imgine a sequence of hexagons,
let's say. And there's a number of ways that you
could connect those hexagons so that you would be able
to travel to -- one hexagon to another on a map, but
only passing through a hexagon once. And that's
conceptually known as a spanning tree.

What Redi st says is, okay, we have al
these -- if we thought of these hexagons instead as
precincts, you draw the spanning tree where al
precincts are connected to each other, but there's
only one path to get from one precinct to the other.

If you remove one of those lines, l|ine

segments, called an edge, if you renoved it, the
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remai ning -- you kind of break off a portion of the
districts -- of the precincts, and that's basically
your district.

And so Redi st uses an algorithm call ed

W lson's Algorithmr to randomy draw spanning trees.

And then it will break off the edges until you have
equi popul ous districts. And it will do so according
to -- you know, you can add constraints, such as
compact ness, or county |ines. But it will draw a

| arge number of random districts fairly quickly. So
that's the basics of how it works.

Q Who devel oped it?

AL So it was devel oped by Dr. I mi at Harvard
Uni versity. He had a graduate student, Cory McCart an,
who did a ot of the work on it, as well.

Q Are they well known in the field?

A. Very much so, especially Dr. Imai. He's one
of the most prom nent political methodol ogists in the
country.

Q So is this Redist package, you called it?

A Yes.

Q Is the Redist package publicly avail abl e?

A It is. It is. Wel |, anyone who can program
an R can download it to the R environment.

What makes R uni que, not unique, but
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kind of different froma |ot of statistical software
is that people write packages for it all the tine.
They write certain sets of commands that have certain
properties. And so there's always different ways of
eval uating the data that come online to it.
And so when the Redi st package was

created by McCartan and Imai, they put it up on a
server, and with a command install packages, you can
downl oad t he Redi st package and run the software.

Q So do you know R, can you --

A.  Yeah, because people are constantly

updating -- no one knows everything R can do because
there's so many options avail able for it. But |I'm
conversant in it. Just like |I always |earn that
there's new words in the English land, | always |earn
new t hi ngs about R But | can get the job done.

Q That's a good way to put it.
Okay. So the Redi st package, you said

it was publicly available, and it is free?

A It's free.

Q So if there's flaws in the algorithm can
peopl e point that out?

A. They can point that out to the devel opers,
and there's usually pages you can post on to ask

gquesti ons and say, "Hey, it would be really /TKPWRET
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to have this functionality added,"” or...
Q Okay. So people can inmprove it, as well?
A.  Yeah.
Q So have you used Redi st before?
A.  Yeah, yeah. |*ve used it in a number of

court cases.

Q In court cases?
A.  Yeah. So in the -- first off, 1've used it
for my dissertation. But | also used it in the

New York and Maryl and court cases, and then some cases
t hat are pending.

Q Okay. Has it been relied on -- or has an
anal ysis using Redi st been relied by courts in
redistricting cases?

A. So the two that | was involved in in
Maryl and and New York relied upon it. But it's also

been relied upon from other expert wi tnesses in

Kentucky, South Carolina. | believe -- 1 believe
Dr. Imai used SMC for Ohio, as well. But a nunber of
st ates.

Q All right. So let's tal k about what you did
specifically in this case
So you put -- you created sinulated
maps. How many did you create?

A. So 2,040,000. WwWell, now --




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

180

MR. W LLI AMS: Your Honor, |'m going to
obj ect at this point. Pursuant to the rules of
evidence, | would like to see the 2,040,000 sinul ated

maps that we're tal king about.

MS. DI RAGO: That's what -- that's the point
of this.

MR. W LLI ANMS: He says that he's created
t hem Under the rules of evidence, I'"'mentitled to
see them "' m maki ng that request right now.

THE COURT: Okay. |"'mgoing to allow himto
testify to what he did first, and then we'll get
to -- to your notion.

Go ahead.

BY MS. DI RAGO:

Q Okay. So you said 2 mllion and 407

A. 2,040,000, and then a second set of
2, 040, 000.

Q All right. Let's talk about the first set.
Why did you create that number?

A Well, it's a set of a mllion, another set
of a mllion, and four sets of 10,000. And in
New York, one of the objections that had been raised
by an opposing expert witness was he thought the
number of simulations that were run were too small.

And so in our reply brief, we increased the number of
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simul ations. And then his testinmony was, "Well, that
still isn't enough.”

So | figured I would run as many
sinmul ations as | could reasonably run. And | actually

did 500,000, and it ran pretty quickly, so | did a

mllion. And I figured no one could conmplain that a
mllion maps was too few.

Q And how long did it take you then, I|ike
total ?

A, To run all of the sets doesn't take that
| ong on my conmputer. It was | ess than a day.

Q Okay. And did you say your maps?

A, No.

Q First -- yeah.

A. No, | didn't save them

Q Okay. How come?

A Well, because the -- when you run these

maps, you're not interested in the individual man's.
What you're interested in -- Dr. Imai's testified
about this under oath and been enphatic about it.
MR. W LLI AMS: Obj ection, your Honor.
Hear say.
THE COURT: Sust ai ned.
MS. DI RAGO: Judge, | just -- I'd like --

he's offering it to show what's done in the industry
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and the field, and that -- he's an expert in the
field, and that's --

THE COURT: |f he going to testify to what
Dr. Imai has testified to, | don't think that
that's --

MS. DI RAGO: Okay. Okay.

THE COURT: -- adm ssible.
BY MS. DI RAGO:

Q Sorry, | think you -- go ahead with your
answer .

A.  Yeah. So it's -- it's not the actual maps
that you're interested in. It's the distribution
that' s been published. Real i stically, no one is going
to Il ook through 2 mllion maps in a reasonabl e amount
of time.

So you're interested in the output and
the distribution. And that's what should be
reproducible fromrun to run, is the distribution. | f
you run a second time or a third time and the
gerrymandering i ndex changes wildly, or the -- you
know, in one set the maps |look |like an outlier, but in
the second set they don't | ook Iike an outlier, then
you've got a problem But that's also why you run a
mllion maps. Because at that | arge number of

sanples, very little, if anything, is going to change
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fromdraw to draw.

Q Have you ever exchanged maps in discovery
when you've been involved in a court case?

A. | have requested maps through times --

Q Tell me the circunstances.

A. -- in a nunmber of cases. This case, because

| found when I ran Dr. Chen's code it ran very, very
slowly, and | didn't think I would have the maps on
time to do an anal ysis.
| requested themin a case in South

Carolina, where Dr. Imai was using a different
approach that also took a very long time to run, and
asked if he had them  And then the third case,
Dr. Duchen, in Texas, programs in Python, which I
don't program well in. And so she produced the
chai ns. But | don't know if they have the individua
maps in them because | couldn't read them

Q And then before this case, have you ever
produced your maps to the other side?

A | don't think I have. Because you don't
| ook at individual maps, you're |ooking at the
di stribution, it's just not how you're supposed to
proceed.

Q So would you say it was -- it typical in

t hese cases not to produce the maps?
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A Yes.

Q So did you end up producing simulated maps
to the other side in this case?

A Yes.

Q Were they the exact same 1 mllion maps that

you relied on for your first report?

A

So | thought they would be the identical

maps, because | did something known as setting a seed

in R And when you set a seed in R, it's something

t hey teach very early on, what it does is it

guarantees that all the random choices being made by

the program are the same every time that you run it

t hrough.

And so since | set the seed, | thought

that if you ever, for some reason, needed to go back

and make a perfect reintroduction of the individual

maps, the

seed would cover it.

It's been suggested in the deposition

that there's something uni que about the Redist package

t hat doesn't work that way, that it only be fully

reproduci bl e. So some of the individual maps may be

different.

But the distributions, especially for the

| arger sanple maps, replicated al most perfectly.

Q
and 40 - -

So does it matter that the second 2 mllion

400 maps that you produced were not the
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exact same as the first set?

A.  For the purposes of analysis, it's really
not because the distributions came out the sane.
Because the maps were the extreme outliers, no matter
what, if anything, it's stronger that now we have 4
mllion and 40,000 sinul ated maps.

MR. W LLI AMS: Obj ection, your Honor. At
this point, M. Trende is now receiving about his
suppl ement al expert report that was untimely under
your schedul e.

So this testinony is inappropriate and
shoul d not be received.

MS. DI RAGO: Judge, the whol e purpose of
that -- of this questioning is that the second set
only confirms his findings. That's the scientific
met hod. The nmore you do it and you get the sane
results over and over, the stronger it is.

And Mr. Trende produced, with the same
code, he produced another set of maps, was able to
analyze them and he determ ned and we gave themto
t he other side, and the defendants can figure this
out, they have an expert who is fully capable to do
this, we determ ned that the results, meaning the --
and I can show all this to you, because it makes nore

sense when you |l ook at it. But there's a thing
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called a gerrymandering index, for exanple, that
shows where this map, SB-1, lies, in conparison to
the other maps. That is remarkably, remarkably
simlar fromthe second set.

So we don't have a situation where
they're saying, the second, "It's all wrong. Look,
oh, this gerrymandering is so much different from
your first set," and they can say that, and they
haven't.

So the whole point is that it can be
reproduced over and over and over, and that's what we
di d.

THE COURT: Okay.

MR. W LLI ANMS: Your Honor, the objection is,
yesterday, M. Trende tender essentially a
suppl ement al expert report, and right now he is
testifying out of the supplenment expert report that
isn't timely under your scheduling order. Hi s
opi nions were supposed to be provided to us on August
11t h. This was not in that. This testinony is not
properly received.

THE COURT: All right. So that was produced
yest erday?

MS. DI RAGO: Yes. Recently. And | don't

even -- for the purposes of right now, | don't think
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it matters -- | don't need to even admt it for the
subst ance. But to show that what he did the first
time is -- the fact that those maps were not produced
the first time, to show that that is irrelevant on a
scientific basis. | think it's fair for himto talk
about his analysis of the second set of maps. That
is 100 percent germane to whether the first set of
maps i s relevant here.

THE COURT: Al'l right.

MS. DI RAGO:. And reliable. Sorry. Rel i abl e
here.

MR. W LLI AMS: Your Honor, what's happening
now i s we are getting into a situation -- it's good

because, trust me, my second set of analyses, it

verifies the stuff that | can't give you fromthe
first. So we have the sanme evidentiary bootstrapping
probl em

MS. DI RAGO: No.

THE COURT: Okay.

MR. W LLI AMS: He can't vouch for it wthout
giving it to us. He's saying his second set
duplicates his first. | can't verify that unless
get his first set of data.

Rul e 11-705 says we should get it. And

they won't and can't get it.
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THE COURT: Okay.

MS. DI RAGO: It's inaccurate that they can't
test it. Absolutely Dr. Chen can test it. He can
| ook, he can run the same analysis --

THE COURT: Okay.

MS. DI RAGO: -- and see that it's the sane.

THE COURT: All right. This is what | want
to do right now. Talk about the -- the practice of
what M. Trende does and whether this is something
that is done. You tal ked about that in your
argument, this is something that is done. Talk about
t hat . | think that's where we need to get to to see
whet her we're going to hear the results of --

MS. DI RAGO: Okay. That something is done,
sorry, what do you mean?

THE COURT: You mentioned that this is his
regul ar practice --

MS. DI RAGO: Okay.

THE COURT: -- It's a regular practice in
his industry, his line of work. So ask him about
t hat .
BY MS. DI RAGO:

Q Okay. Dr. Trende, what is the regul ar

practice in your |ine of work when creating

simul ati ons?
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A. Yeah. \When | receive code fromDr. Imai or
Dr. Duchen or whoever is the opposing expert, |
usually give the code and the data set that it's based
upon. And then | run the code and see if the results
pop out the same. That is always how | receive the
dat a.

And the reason is, I'"'mnot interested in

the specifics of maps. l'"minterested in maki ng sure

that the distribution that pops out verifies what they

sai d.

The interpretation of the maps, frankly,
is factual matter. | have, you have the maps there
and you can -- when you're running the analysis to

creates the various charts and data in R, it's not
really opinion matter, it's factual matter that |I'm
verifying fromthem

Q And so did you produce your code to
def endants?

A | did.

Q And what could Dr. Chen, or anyone el se who
was in this field, what can they do with that code?

MR. W LLI AMS: Obj ection, your Honor.

Foundati on. If they're going to talk about the code,
they're going to (inaudible).

THE COURT: Overrul ed. Go ahead.
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A.  Yeah. So the code is something that someone
who is a conmpetent coder in R can run. | know t hat
Dr. Chen is nore than conpetent because |'ve seen his
code and | know his work going back a long times. And
ot her experts could run it and say, okay, you know,

t he gerrymandering i ndex that gets plotted out is the
same one as the gerrymandering index that appears in
the report. | can |l ook at the chart in the report and
| ook at the chart of what | reproduced, and it turns
out the map is, in fact, an outlier either way. Any
expert should be able to do that.

Q So even though they perhaps could not
produce the same exact set of random y generated maps,
t hey can produce their own set of randomy generated
maps and conpare that to your report, right?

A.  Absolutely. | mean, it's a way to hit an
opposi ng expert, in fact, if you can run it again
wi t hout the seeds and you get a wildly different
answer, it destroys the expert's credibility,
potentially.

Q So is that typically why you don't exchange
t he maps, you just exchange the code?

A. | think the reason the maps don't typically
get exchanged is just that they're |large, bulky files

and you have the code and you assume the other side's
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expert can run the code. | don't know. | just -- 1
get the code, | have the data, and the first thing |

try to do is to run it.

Q And the fact that -- you talked a little bit
about -- | think you talked a little bit about why the
maps didn't save. Can you -- was that intentional --

' m sorry, not why the maps didn't save. But why the
code was written to not produce the exact same set of
random gener at ed maps. Can you talk just a little bit
mor e about, you know, your intent there?

A. | honestly believe that by setting the seed,
not hi ng changed when you ran it fromtime to tine.
But it wasn't anything | was particularly concerned
about or gave a |l ot of thought to because you
typically don't produce the maps. You just run the

code and replicate.

MS. DI RAGO: Okay, Judge. | think -- unless
you'll let me go into the second set and --
THE COURT: | know -- yeah.
We're at -- do you have any questions?

MR. W LLI AMS: Yes, your Honor.

THE COURT: Okay. Go ahead and voir dire
the witness.

MR. W LLI AMS: Do you want to rest of your

stuff?
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MS. DI RAGO: " massumng |I'm going to go
back up. | mean, |I'mjust going to |leave it there,
because --

MR. W LLIAMS: | would -- | would like the
space.

MS. DI RAGO: Oh, sure. You should have just
sai d that.

THE COURT: Are you going to voir dire on
all his credentials or just --
MR. W LLI AMS: No. " m just going to go to
the evidentiary issue, your Honor.
THE COURT: Okay.
VOl R DI RE EXAM NATI ON
BY MR. W LLI AMS:

Q You don't dispute, do you, Ms. Trende, that
we can't reproduce the 2,040,000 sinulations that are
di scussed in your expert report of August 11th, 20283;
is that correct?

A. The particular maps will not necessarily be
perfectly replicated.

Q All right. And have you -- | believe you
testified a few m nutes ago that you have never before
been asked to produce your maps to anyone else; is
t hat correct?

A. | don't think so.
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Q You don't --

A |1've only asked people on three occasions,
and | typically don't get asked.

Q So would it be fair to say this is the first
time you' ve been asked to produce the work that is
underlying your expert reports?

A | think I was asked to do it in Maryl and,
and then the opposing expert admtted that he couldn't
interpret them anyway, so they weren't produced.

Q Okay. So effectively then, with the
exception of Maryl and, where apparently your expert
was unable to interpret the data, you' ve before been
asked to produce your work; is that correct?

A That's my recollection on producing
particul ar maps.

Q You mentioned that you are teaching a class
at the Ohio State University on how to run
simulation -- or excuse nme -- gerrymandering
simul ations; is that correct?

A.  No. ' m teaching a class called voting
participation and turnout that covers a wi de variety
of voter turnout. About a quarter of it is spent on
gerrymandering. And we do get into the various ways
of running -- of simulating maps and what they do.

Q Wthin the coursework that you teach at the
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Ohio State University regarding redistricting
simul ati ons, do you teach about the Redi st package?

A Yes.

Q Do you teach specifically about the Redist
underscore SMC function?

A, No.

Q Al right. And why is that, Dr. Trende --
or M. Trende? |'m going to keep pronmoting you from
time to time?

A. Because it's not really in the core of what
the class is about. The idea is for the students to
understand how it worKks. But it's not necessarily to
train themto run redistricting software.

Q Now, | believe | have heard you say today
that the reason that it is okay that you don't have
your original 2,040,000 simulations is that we can run
additional sinulations; is that correct?

A Yes.

Q Al right. And I believe that | have heard
argunent today, and this didn't come out of your
mout h, so I'm not going to represent to you that it
did, that because of that circunmstance, we have not
suffered any prejudice, "we" being the defendants. IS
that a statement that you agree with?

A That is a -- | mean, there's a |ot of |egal
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stuff built in there, but I think fromthe bottom i ne
of being able to understand whether the map is an
outlier and to verify it, | guess that's how | argue
it. But | don't know what your arguments for
prejudice all are, either.

Q You did testify on direct from Ms. Di Rago
t hat you don't know why we would want the 2,040, 000
maps because no one is going to | ook at them is that
correct?

A. Getting through all 2 mllion maps in a
reasonabl e amount of time would certainly take a | ot
of time.

MR. W LLI ANMS: Your Honor, can | approach
the witness?

THE COURT: Okay.
BY MR. W LLI AMS:

Q M. Trende, | have handed you a scholarly
article wwitten by Dr. Kosuke Imai. Are you famliar
with that article?

A Yes.

Q And what is that article purporting to be?

A. This is the published article that |lays the
foundati on for understandi ng Sequential Monte Carl o.

Q And that is the article that fornms the basis

for the Redist SMC algorithm that you used to generate
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2,040,000 simulations?

A. Correct.

Q All right. Now, let's talk about why we
m ght want those 2,040,000 maps.

During your deposition, | asked you, |
hope you recall, what you did to test your code. Do
you recall that question?

A Yes.

Q And do you recall your answer?

A. | think you asked it a couple of tinmes. I
didn't do anything to test the Redist software itself.
| did run a small number of maps, | think | said a
t housand or so, to make sure that things didn't get
compl etely junbled up or get bizarre output.

Q Did you recall your testimony that all you
did was make sure that the code ran to conpl etion.

A. That may be in part of the testimony, but
there was a part where | also said | did print out a
couple maps to make sure -- because sonetimes you have
somet hing that happens during the data processing
phase where the counties will get conpletely messed up
and you'll get nonsense for your output. But as far
as actually | ooking to make this your that
Drs. McCartan and Imai wrote a conpetent R package,

didn't ook into that at all. I (inaudible) --
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Q Sir, and just to make clear. So now I
understand you actually did print out some of the
maps?

A | didn't print any maps?

Q Well, you literally just said you printed
out some out and | ooked at thenf?

A.  No, you --

Q Do you recall that testinmony (inaudible)?

A.  You don't print them out |like on a printer
but they are created, |ike, on the screen, yes. And
that was in my first deposition

Q Okay. So beyond that, you did nothing to
test the quality of the simulation as that you were
produci ng?

A. Correct.

Q Okay. | want to turn your attention,

M. Trende, to Page 11 of Exhibit B.

MS. DI RAGO: Objection. Your Honor, he's
tal ki ng about the quality of the first maps, but he’
al so compl aining that he can't see the maps. How i s
that relevant to a simple narrow question of voir
dire right now?

MR. W LLI ANMS: Your Honor, the question is
evidentiary destruction. Section 4.4.4 of Dr. Imai'

article deals with diagnostics and the quality of

S

S
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simul ati ons that are put out there. It is absolutely
rel evant to why we need this evidence and why the
destruction of the evidence is --
THE COURT: You can ask him about this.
MR. W LLI AMS: -- of critical inportance.
Thank you.
BY MR. W LLI AMS:

Q Have you read Section 4.4.4 of Dr. Imai's
article titled, "Diagnostics," M. Trende?

A | think this is in the |latest iteration of
the article. But yeah.

Q You think what? |'m sorry?

A. This is in the latest iteration of the
article, but yes.

Q All right. Have you read -- so you have
read this latest iteration of the article?

A Yes.

Q And this latest iteration of the article was
publ i shed before you did your expert work in this
case, correct?

A Yes.

Q All right. Now, in the paragraph that
begins with "Other diagnostics,”" do you see that?

A Yes.

Q All right. It tal ks about the requirement
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of sample diversity. Do you see that?

A Yes.

Q VWhat is sanple diversity, M. Trende?

A It's how the different -- how different
sampl es are from each ot her.

Q And so | believe you testified during your
deposition, that of the 2,040,000 sinulations that you
no | onger can produce, that there was a 50 percent
duplication rate; is that correct?

A.  Somewhere in that range, yes.

Q And do you know what the simlarity index
was on the remai ning 50 percent?

A | don't.

Q All right. All right. It want to | ook at
the very |l ast sentence of that paragraph that reads:
A nondi verse sanple will have many sanples of simlar
or identical plans, which tends to increase sanpling
error and reduces the interpretability of the
gener ated sanpl es.

Do you see that?

A Yes.

Q And the second sentence says: One measure
of quality is sanmple diversity.

Do you see that?

A. Yes.
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Q Do you know if there is a way within the
Redi st package to check sanple diversity?

A. There was an update published on the package

t hat has a di agnosti c. | did | earn about that after
ran the diagnostics -- or |I ran the sinmulation in this
case.

Q And that is called "Plans Underscore
Di agnostics"?

A. | don't know.

Q Okay. Nonet hel ess, it was in the Redist
package and you did not use it; is that correct?

A It wasn't in the Redi st package that | had
in my conmputer at the time. But | did not use it.

Q All right. And if we had been presented
with the 2,040,000 maps that were destroyed, we would
have been able to run that data against the function
you just described, correct?

A I'"'mnot sure if you would have.

Q Do you know that we couldn't?

A. |I'"m skeptical

Q Why are you skeptical, M. Trende?

A. Because the way that you receive the maps is
in a bunch of CSPs, and | don't know if you can
repackage the CSPs into something that you run the

sanpl e diversity score on
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Q So you're not aware of the notion that an
obj ect stored in RAMin the R programm ng | anguage can
be unl oaded into a CSV and then perhaps future back
into that sanme object?

A | don't know if it can be put back into the
same object.

Q So you don't know what the sanple diversity
was, do you?

A, No.

Q And you know that we certainly can't check
that; is that correct?

A You can't check it on the exact same maps,
but since the output of the maps is virtually
identical fromrun to run, you could run it, which
woul d guess you have, and run a sanple diversity score
on it and say, "This doesn't | ook good,"” or "It does."

Q Do you know what Dr. I mai believes a
nondi verse sanple is?

A. | don't, since he wasn't -- since they
didn't put this function on until recently, he
woul dn't have used it in any of his testimony or any
of his cases. So | haven't heard from him

Q You do agree with Dr. Imi when he says that
it is inmportant to run diagnostics?

A. That is what the | atest version of the
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article says, yes.

Q And that's something that you didn't do?

A. That's correct.

Q And that's something that now we cannot test
because the data was destroyed?

A It's sonmething that you can test by running
t he code through, |I'm guessing you've done this, and
one the sanple diversity score on it.

Q MVhat's the basis for your guess, M. Trende?

A. Just a hunch.

Q Okay. You do a |lot of hunches?

A, Someti mes.

Q Is the 2,040,000 simulations that we don't

get, is that a hunch?
MS. DI RAGO: Obj ecti on. It's argumentati ve.
THE COURT: "' m not sure | understand the
gquesti on.
MR. W LLI AMS: "1l let it go, your Honor.

BY MR. W LLI AMS:

Q You're confident that the SMC al gorithm
produces appropriate simulations in the absence of
di agnostics; is that correct?

A. | have no reason to doubt it.

Q \Vhat why don't we | ook at Page 18 of

Dr. Imai's article. And |ook at under the heading, at
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7, "Concluding remarks."

In the | ast paragraph, Dr. Imai wites:
One i mportant draw back particular to the SMC
algorithmarises in situation with dozens or hundreds
or separate districts.

Now we don't have that here, do we?

A, No.

Q No, we don't. In summary statistics, which
rely on these districts which rely on these directs
will have -- excuse me, | started -- while this is not
a problemw th many SMC applications, such as by easy
inference for redistricting, this means that all of
the sanple plans will share one or nore district that
compl etely identical.

Do you see that?

A Yes.

Q And in your 2,040,000 maps, half of them
were identical, correct?

A Yes.

MS. DI RAGO: Obj ection. Judge, he's going
into the substance, which I (inaudible) --

MR. W LLI AMS: | am not . ' m am getting
into why it's important that we should have received
t he evidence so we could test it.

THE COURT: All right.
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MS. DI RAGO: He's going into the substanti al
of what the first maps showed, which is --

MR. W LLI AMS: We don't know what they
showed (1 naudi bl e).

THE COURT: Are you not basically trying to
i mpeach his report right now?

MR. W LLI AMS: | amtrying to show --
plaintiffs have argued, your Honor, that we do not
need their 2,040,000 maps. And at this point, | am
showi ng the Court why we need the maps, why their
destruction is material, why it is prejudicial.

MS. DIRAGO:. This is exactly why it goes to
t he wei ght of the argument.

MR. W LLI AMS: It does not go to the weight.
It goes to the adm ssibility.

This is an issue of evidentiary
foundation. They would sure like to turn it into the
wei ght of the evidence. This is about adm ssibility.

And wi t hout being able to show the
evidentiary foundation, this doesn't cone into
evi dence, and we don't have to worry about weight.

THE COURT: All right. So your foundati onal
argument -- tell me your question again. You're
asking about the results of the second run, correct?

MR. W LLI AMS: No. | am asking that you we
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don't know, because M. Trende testified at his first
deposition that on the destroyed maps, he had a
50 percent duplication rate.

THE COURT: Okay.

MR. W LLIAMS: And that's what |'m asking
about for right now. | don't care about the second
repl acenent set. We're tal king about the set that's
at issue in his expert report.

THE COURT: Okay.

MS. DI RAGO: That is not an issue that has
anything to do with foundation. He's trying to
i mpeach his first set of maps.

THE COURT: | mean, she has a point. | f
you'd gotten those maps, you still would have had the
50 percent duplication, correct?

MR. W LLIAMS: We would have. But what we
don't know, we don't know whether -- because we can't
run the diagnostics against them we can't exam ne
t hem So this gets to our notion, your Honor. \Which
is adm ssibility and the remedy for destruction.

This is all squarely laid out in the notion.

THE COURT: | don't see how this goes to
adm ssibility. | think that you're getting nmore into
what wei ght we should give this evidence.

MR. W LLI AMS: It is still part of the
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motion that we teed up, and | understand, your Honor.

Was part of this process that we're getting into now.
THE COURT: All right. Well, | agree with

counsel that this is -- doesn't go to adm ssibility.

So ask anot her question or ask a nore generalized

gquesti on about destruction or whatever.

BY MR. W LLI AMS:

Q All right. So fundamental ly, your argunment
today, M. Trende, is: Trust me. The second set of
data | ooks like the first. Correct?

A, No.

Q Al right. Can you show me the first set of
data so that | can verify your representation that the
second set | ooks like the first?

A. | can share it -- well the histogramis
recorded in the first report. And then |I did a
decl aration as a factual matter showi ng what the
hi stograms | ook on the maps that were produced to you.

And the maps, the | arge sample
simul ations are virtually identical. And the smaller
sampl e sinmulations are close to identical. And that's
exactly what you would expect, that as you have
conti nuous draws, the simlarity between draws
i ncreases.

So no, you don't have to be trusting me.
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You can | ook at the output of the distributions, which
is what you're really interested in when you're
runni ng these simulations.

Q M. Trende, what | think you just told ne
is, Iit's not trust me, it's trust me because | signed
t he decl arations. How can | --

MS. DI RAGO: Obj ecti on. M sstates his
testi nony.
BY MR. W LLI AMS:
Q How can | --
THE COURT: ' m going to sustain the
obj ecti on.
BY MR. W LLI AMS:
Q How can | test the replacenment data agai nst

the first data?

A Well, you can | ook at the output that is
recorded in the expert report. And if you aren't
going to trust my data, you can -- or ny factual

interpretation of the data, you could have Dr. Chen

create histograms of the maps that you received and

see if they -- if the output is simlar or close to
i dentical.

| did that to illustrate that they are,
in fact, close to identical. But you don't have to

trust me, you can take those maps and conpare
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themsel ves yourself. The output that is in the first
report is set in stone and can't be changed. So I'm
not sure how trust cones into that at all.

Q The trust cones in because we can't test
your data because it was destroyed; is that correct?

A. You can test it. | just explained to you
how you can test it.

Q | can't test 2,040,000 maps that don't
exist; is that correct?

A.  You can | ook at the other 2,040,000 maps
t hat were produced to you, and unless | had some --
honestly, unless | had some great stroke of |uck
producing the first set of results, which is what
we're interested in in the opening report, you know
that it does the sane thing. You can probably run it
a third and fourth time and probably have identical
results. You can run or diagnostics, if you would
I i ke, on those outputs.

And because it's a |l arge enough sanple
that it's converged upon the true direction, nothing
substantive should change fromrun to run.

Q As | appreciate it, your testinmony is you
did 2,040,000 maps, they weren't you saved, they're
not reproduci bl e. You then performed an additional

2,040,000 simulations, and they | ooked remarkably
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simlar to the ones we don't have; is that correct?

A Yes.

Q Is there anybody other than you, M. Trende,
that that's true or not?

A. Yes. You can take the maps that were
produced to you. You can generate the output from
them You can compare themto the i mges that were
produced in a PDF file and can't be changed yourself.

MR. W LLI AMS: Your Honor, this gets into
t he question of -- I'"mgoing to have to go beyond the
scope of the maps thenselves to denonstrate to the
Court that these assurances are themsel ves not
supported by his report.

So I"'mgoing to need some latitude to

get in beyond the reports thensel ves.

THE COURT: Well, what do you mean by that?

MR. W LLI ANMS: M. Trende's report, he just
testified that, well, one thing you can do rather
than just take his word it in this affidavit, that
they're simlar, is we can | ook at his original
report and | ook at the histograms, the box plots, the
dot plots, and the figures in Section 6.4. And |
have a | ot of questioning about that, where what's in
the source code is not what's in his report. So we

have all of these problens that cause a | ot of
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guesti ons about the original 2,040,000 sinulations.
THE COURT: Okay. | think I'"ve got enough a

basis to make a deci sion on whet her or not this wil

come in.

MR. W LLI AMS: Okay.

THE COURT: |If we need to --

MR. W LLIAMS: If the Court's made a, then
t he Court has made a deci sion. "' m not going to flog

t hat horse.

THE COURT: Okay.

Do you have anything el se?

MS. DI RAGO: Not from (i naudible).

THE COURT: All right. So I think I have
enough of a grasp of the situation to understand how
he produced his report. | understand the defense
argunment about the maps not being saved. But based
upon his physical exam testimny about how t he
process works, | don't think that the fact that those
were not saved is an evidentiary bar to his com ng
in. | think he's testified that that's the nor mal
practice. And | understand -- |I'm not saying that
they're going to come in. | understand what you're
sayi ng about running a second -- running it through
again. And |I'mnot ruling on whether that's

adm ssi bl e or not. But that that's the adequate or
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appropriate way to analyze or test his initial run,

and so I'mgoing to deny the objection -- or the
motion to strike his report.
So do you want to get into the rest

your testinony, the rest of your direct?

of

MS. DI RAGO: Yeah, if that's okay with you

in terms of tim ng.
THE COURT: Sur e. How much more do you
have? Probably a while?

MS. DI RAGO: Yeah.

THE COURT: All right. Do you want to -- do

we need to take a break right now?
MS. DI RAGO: Sur e.
THE COURT: Okay. Let's take about ten
m nutes, and then we'll go forward with that.
(Recess held from 3:26 p. m
to 3:37 p.m)

THE COURT: Be seated. Thank you.

Al'l right. Let's go back on the record.

| just want to make it clear, | am finding that the

| ack of producing this does not bar his -- the
adm ttance of his opinion or his report, however,
will be able to argue as to what weight the Court
should give to that.

Go ahead.

you
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MS. DI RAGO: And | don't know if | have to

formally call M. Trende now, for the record.

THE COURT: Well, he's already --
MS. DIRAGO. And | can -- | assume for the
record, | can dispense with all the background that

|*ve already done through
THE COURT: Yes.
MS. DI RAGO: Okay. Good.
DI RECT EXAM NATI ON
BY MS. DI RAGO:

Q And actually, what | want to do, kind of
ironically, is focus on the stuff that is not based on
your sinmulations, first.

Okay. M. Trende, have you been
retained as an expert in this matter?

A. | have been.

Q Who retained you?

A | was retained by defendants -- by
plaintiffs in this case.

Q Are you being paid for your services?

A | am

Q How much?

A. |'"m being paid $450 an hour.

Q And is any part of your conpensation

departnment on the outconme of this case?
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A

Q
connection

A

wi t ness?

It is not.

Did you render any written reports in
with this work?

| did. | filed one report.

MS. DI RAGO: Your Honor, can | approach the

THE COURT: Yes.
MS. DI RAGO: And | approach you.

THE COURT: Sure. Thank you.

BY MS. DI RAGO:

Q
| just han

A

So this will be -- well, after all, what did
d you?

This is the expert report of Sean P. Trende

that is dated August 11th, 2023.

Q And is this the report that you rendered in
this case?

A It is.

Q Your Honor, | nove to admt his report,
which we will |abel Plaintiffs' Exhibit 2?

you' re goi

avoid just

THE COURT: Any ot her comment ?

MR. W LLI ANMS: Your Honor, you've rul ed that
ng tolet it in, so we'll --

THE COURT: Okay.

MR. W LLI AMS: | would -- | would like to

interrupting (inaudible) a standing
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objection to any testinmony that's related to Sections
6.4, 6.41, 6.42, anything that's in testinmony.
THE COURT: Okay. "1l find that you have
adequately preserved any objection to those sections.
MR. W LLIAMS: Thank you, your Honor.
THE COURT: Exhibit 2 will be admtted.
BY MS. DI RAGO:

Q So what were you asked to do by plaintiffs
in this case, M. Trende?

A. | was asked to exam ne the maps that were --
or the congressional map that was produced by the --
or enacted into | aw by the New Mexico Legislature and
evaluate themto see if they disadvantaged the
Denmocratic party -- or Republican Party.

Q Okay. And |'m going to ask you what
information you relied on, and if you were -- and if
your Honor wants to follow along, this is on Page 5 of
your report.

So what information did you rely on to
reach your conclusions here?

AL So this was a little bit of a tough call,
but | just look closely at Justice Kagan's dissenting
opinion in Rucho v. Common Cause. Though I am an
attorney, |I'mnot admtted or practicing in this case,

so | didn't want to engage in out right |egal
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argunment ati on.

But at the same time, when trying to
craft the report, | thought it was necessary to
explain what | -- the reason | was doing what | was
doing and part of that is just understandi ng what
Justice Kagan's dissenting opinion meant for me to do.

The second thing |I did, | |ooked at, was
bl ock assignment files for the various plans. So what
a block assignment file is, is it's just a spreadsheet
that typically just has two colums. One | abeled sonme
form of identification, one colum | abeled "District."

And so what it does is, for every census

bl ock, which is the small est geographic unit that the

census uses in its work, it will -- every census bl ock
has its own unique identifier. And the block
assignnment files will match the census block to every

district in which they're placed. So it's a way to
allow you to build the maps fromthe ground up,
effectively, for analysis.

| |l ooked at congressional district shape
files, which are maintained at UCLA; voter
registration data fromthe New Mexico Secretary of
State; Supreme Court of New Mexico's order; and then
ot her docunments and data referred to.

So the basic idea was, just |ook at all
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the data | could so that | could adequately match
demographic and political information to the districts
t hat were created.

Q Great. And based on your work, did you
reach any concl usi ons?

A Yes. It -- based on the work, | -- it seens
to a reasonabl e degree of scientific certainty in nmy
field that these maps were constructed with the intent
of disadvantaging the Republican Party, and, in fact,
did so.

Q How confident are you in these conclusions?

A, Very. It's al most inconceivable that these
maps were not drawn with heavy political
consi derations behind them

Q All right. And then on Page 6, we have
met hods and gui di ng principles. "' m going to go
t hrough themin detail, but can you just list those
out for us?

A.  Yeah. So there are kind of five just
background things that | felt needed to be established
before getting into the meat of the report.

The first was my opinion of Justice
Kagan's dissenting opinion on Rucho, which is not
bi ndi ng on anyone, but it guided on how | performed ny

report.
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The second an a nmeasure for measuring
directing partisanship, known as PBI.
The third tal ks about how to gerrymander
a state with few districts and sonme of the chall enges
i nvol ved there.
| did an analysis of regions in
New Mexico and finally explained the simulation
techni que, which I think |I've already done that fifth
one.
Q All right. So let's take Justice Kagan's
di ssenting opinion first.
How di d you use her dissenting opinion
in Rucho?
AL So | just read through it carefully. And

like | said, since | have practiced allow for eight

years before becom ng a political analyst, | just -- |
gave ny interpretation of it. And, again, to guide
the work that | would be doing.

Q So you practiced |aw for eight years and
deci ded not to be a |awyer anynore?

A. Actually, | just -- | clerked on the Tenth
Circuit for Justice (inaudible) for a year, so | guess
it's technically nine, and then eight years in firms,

Q Okay. Okay. And what -- does Justice Kagan

endorse any met hods to analyze plans nor gerrymanders?
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A. Yeah. So the first one is kind of counter a
bit to -- it's a check on the work that | was doing,
which is that judges shouldn't just strike down a map
because it shows sonme political nmotivation. There has
to be something that's extrene. So that kind of set a
standard for what | wanted to use for evaluating the
maps.

And then the second she has her
three-part test, which is intent, effect and
causati on.

Q And does Justice Kagan endorse a simulation
anal ysi s?

A. She does. So in both the intent and to a
| esser stents is effects prong, she says that a
simul ati on analysis is one way, although not to only
way, that you can prove up a gerrymander.

Q \What's another way that she analyzed?

A. So she's explicit that it doesn't have to be
t hrough these kind of -- | think she even uses the
term"fancy math." But it doesn't have to be these
conpl ex simulations. You can do a qualitative
assessnent. Look at how partisanship has been
changed, | ook at how voting data has been changed from
map to map, | ook at how the | egislature noved votes

and people around when it drew the map.
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And sometimes, and | think it's the case
here, even a qualitative analysis shows clear intent
and effect when drawing this map.

Q Okay. So your second guiding principle is
el aborated on Page 10. What was that?

A.  So the second guiding principle was measures
of partisanship. So if we're going to evaluate, if
we're going to evaluate sonmething as to whether it's a
gerrymander or not, we have to have some understandi ng
of what these political numbers mean that we see.

So there's two things that are pretty
common. The first one is typical rule in politica
science, which is using two-party vote share. And so
what two-party vote share is basically the votes from
presidential election without the third parties
i ncl uded.

And the reason that we do this is -- so
1992, Bill Clinton wins 43 percent of the popul ar
vote, George H.W Bush wins 37 and a half percent. A
few years earlier, M chael Dukakis has won 46 percent
of the popular vote. And so if you're only | ooking at
t hose nunbers, you would include that the Denocrat
vote share had declined by 3 points between 1988 and
1992. But while technically true, that gives a very

m sl eadi ng vi ew of what happened in that presidential
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el ection.

So what political scientists will do and
what two-party vote share does is, okay, we're going
to take out Ross Perot's 19 percent of the vote and
just | ook between George H-.W Bush and Bill Clinton,
what was the vote share for the two parties.

And when you do this, you say, okay,

Bill Clinton won 53.4 percent of the two-party vote.
Which is a nore accurate description of what happened
in the 1992 el ection.

The second thing | you'd, | do rely on
two different metrics for partisanship. The first the
| ooki ng at presidential vote share al one.

Presidential vote share, especially for Congress, is a
hi ghly predictive tool. But | also use a partisan

i ndex of statewi de rises in New Mexico from 2016 to
2020. So what this allows us to do is kind of smooth
out the data. So if there's any quirky about the
data, using ten elections will smooth that out. It

ki nd of conmes out in the wash.

The final thing that | use is what's
known as the partisan voting index. Now, the partisan
voting index is a tool to allow you to conmpare one
el ection to another. So if you were to | ook at

Massachusetts in 1984, Ronald Reagan won it with 52
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percent of the vote. And so if all you knew was that,
you woul d say, wow, Massachusetts is a conservative
| eani ng swi ng state.

That 52 percent nunber has to be read in
the context of the fact, though, that he was wi nning
by 59 percent nationally. Massachusetts was still a
Denocratic | eaning state, but the national environment
was to favorable to Republicans was that it was enough
to flip that state.

So what you would say then is, okay,
Ronal d Reagan wins 52 percent of the vote in
Massachusetts, he wins 59 percent nationally, so that
year, Massachusetts | eaned towards the Denocrats by 7
poi nts. Okay?

And so if you think about it, you know,
a few years later Bill Clinton wins the state handily,
and so you would say, if you just | ook at the nunbers,
"Wbw, Massachusetts really swung to the left.” If you
| ook at the PBI nunbers, though, Massachusetts hardly
moves at all. It's about 7 or 8 percent nore
Denocratic than the rest of the country as a whol e.

So it's just a way to conpare across
el ections accounting for different national
environments.

Q Did you |l ook at the PBlI for New Mexico?
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A | did. | did a time series in the body of
my report that traces the PBI of New Mexico over tine.
You can also look at it in the -- yeah, that traces it
over time.

Q Okay. And what did it tell you?

A. That New Mexico has had a bit of a left ward
trend. But it's not at dramatic as you m ght see just
by | ooking at Democratic performance. It's been a
couple points to the left of the country, but not
overwhel m ngly so.

Q Okay. And is this PBlI used by elections
anal ysts?

A It's relevantly used by elections anal ysts.
And it's used in the political science comunity, as
wel | . | checked to make sure that it does get cited
to.

Q Okay. So let's go on to your third guiding
princi ple approxi mtely on Page 13. This is extrenme
gerrymandering in a conpetitive state with few
districts. Does that describe New Mexico?

A. Yes. So as | said, New Mexico is a state
t hat favors Denocrats, but, you know, it has been won
by a Republican president candidates in a good
Republican year recently from a nei ghboring state.

But still, you know, there have been conpetitive
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st at ewi de Republican candi dates recently. So it's not
a place |like New York or California, where it's just
bl ue pretty much top to bottom at this point.

Q So do you analyze gerrymandering in a
conpetitive state with few districts differently than
you woul d, say, New York?

A.  You have to. Because one inmportant thing to
keep in mnd with gerrymandering is that the statew de
average of the districts has to be the statew de
average overall. If the state is 53 percent Denocr at,
you can't create for 54 percent Denmocratic seats.

Ot herwi se the statewi de average would be 54. And so
there's kind of a cap to how high you can take the
partisanship of all the districts.

Past that, it's a bit of a rob Peter to
pay Paul engagement. Let's say you wanted to make an
incunbent a little bit safer, so you made one of those
districts slightly nmore Denmocratic. Those Denocrats
have to have been taken out of somewhere. And so it
either has to come out of District 1 or 3, and so that
district is going become a little bit nore Republican.
And the more Denocratic you make that second state --
or second district, the nore Republican the other
districts are going to becone.

And so there's a cap of like a perfect
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gerrymander, and then the nore you deviate fromt hat
cap, the nore you deviate fromthat ideal and make it
| ess perfect.

Q So does the chart on Page 15 help? 1I'm
sorry, the graphic is not that great. It's better
with glasses. Why don't you tell me what this chart

on Page 15 is showi ng us.

A So this is -- it's called toy data.
Political scientists, if they want to illustrate
appoints will use political data to try to point
out -- it just shows a state in three different

scenari os.

So this is a state that overall is two
plus 3, right? The Republican gets 48 percent of the
vote nationally, 45 percent of the vote in the
districts. And as drawn in Scenario 1, they're all
going to tend to favor Dempocrats. They're all 55, 45
D plus 3 districts.

Well, let's say that the map maker
wanted to make Districts 2 and 3 a little bit nmore

Denmocratic, they wanted to protect an incumbent for

what ever reason. Thi nk can do that. So they take
five residents out of each -- out of District 2 and 3
each -- I'msorry, they put five Denocrats into

Districts 2 and 3.
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But to do that, to comply with equal
popul ati on, they have to push Republicans out. | f
t hey push Democrats out, the partisanship doesn't
change. And those Republicans have to go somewher g;
they go into District 1.

So now district -- now in this Scenario
2, those two Districts 2 and 3 are a bit nore
Denocr ati c. But District 1 is a bit nmore conpetitive.
Well, let's stay they think that's not good enough, an
i ncumbent complains, "I want my district nmore
Denmocratic. "

So they say, "Okay. We'IlIl push five
more Denmpcrats into Districts 2 and 3 and push five
Republ i cans out." Those Republicans have to go
somewher e. Now District 1 is just 53/47. So it's not
big of a deviation from what a perfect gerrymander in
the state woul d be. But you' ve made one of the
districts look a little bit nore conpetitive than it
is, but you're still very close to the best you can do
in the state.

Q So does it make it more difficult for you to
assess whether a map has been gerrymandered, the fact
that the state is smaller and nore conpetitive?

A Well, put some nuance on it, especially on

an effects analysis, because you have to keep in m nd
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that there's a cap to what the | egislature could have
done. But it's the same tools for analysis. You have
to see which partisans the |egislature moved around,
whi ch voters the |egislature moved around. And then
you can do nore quantitative stuff to see what they
actually canme up with. You just have to remenber what
the perfect map -- what the perfect gerrymander | ooks
like in that state.

Q Okay. So two defendants experts have said
t hat SB-1 was not gerrymandered because the states --
the districts were made nore conpetitive. What you do
say to that?

A Well, there's two things. The first is it's
true that they were made nore conpetitive in a sense,
t hat the Denocrat vote share in two of the districts
came down. But conpetitiveness isn't a one-to-one
basi s thing. It's not like for every state -- every
point that the district becomes nore Denocratic, it
beconmes, you know, linearly nmore favorable to the
Denocr ats of.

At a certain point, and it's not a
hundred percent Denocratic. At a certain point, it's
just a Denocratic district. So the district that
| eans towards the opposing party by nore than 3 or 4

points, it's going to be very difficult for the party
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to pick it up no matter what.

And the second thing s you have to

remember, |ike just -- because there's a cap on how

good of a gerrymander you can do in a state |like
New Mexi co, you have to keep in mnd that having
district that is, you know, just one or two point

favoring Denmocrats with the other ones four or fi

a

S

ve

points, that's pretty close to the ideal gerrymander

in the State of New Mexico, unless you just can't
a congressional gerrymander in New Mexico, which
don't think would conply with the | aw.

Q Okay. Show let's nmove on to your next

dr aw

principle, which is regions of New Mexi co. Can you

descri be your approach in the different regions i
New Mexico that are in your report?

A, Sure. So if we're going to talk about
state, | thought it would be useful -- sometinmes
want to break things down into different areas of
state. While | could | ook at the state and conme
with guesses with regions what we tal k about are,
know, | -- that would be fertile grounds for
cross-exam ne, what New Mexico regions are.

So | | ooked around for what people
used to tal k about New Mexico and their regions,

actually found the New Mexico Tourism Board has

n

the

you
t he
up

you

have

and
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definitions of regions. And | utilized those regions
for discussing nmy report.

Now, these aren't intended to be the
only way you could | ook at regions in New Mexico. ' m
sure there are many ways you could | ook at the regions
of New Mexi co. | just wanted to have somet hing that
was grounded in someone else's opinion to use as a
baseline so it's not just ny objective views of how
regions of the state should be anal yzed.

Q Okay. And as | said, |I'mgoing to kind of
skip the simulation stuff right now, | know we already
went into it, and go to pages 23 to 25. You' ve got a
bunch of maps on these pages. Can you expl ain what

t hese are?

A. Okay. So these maps -- and | apol ogi ze for
the counter -- in a sense for the counter intuitive
color schem ng. | nstead of the red and blue, | have

what's called the viridis color palette. There's
actually a straightforward reason for this, which is

t hat read and blue maps don't print well on and
noncol or printer. This color scheme will print out on
a regular printer. The other is that |I'm col orblind,
red/ green colorblind, and viridis is good for

col orblind people. But |I'm nmore concerned about the

printer issue.
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So what these are is the presidenti al
vote center that center PBI vote measure by county and
region in New Mexico from 1984 to 2020. And so what
it allows us to do is kind of go through and see what
areas have been heavily Denocratic over time and see
what areas have been heavily Republican over time.

And what you can see from these maps is
that for a very, very long time, Southeastern
New Mexi co has been the nmost Republican portion of the
st at e.

Q So | don't know if you can explain this.

But this lighter yellowi sh Iight green is more
Republ i can under your PBI, and then the darker, sort
of purple, is that more Denocrat?

A Yes. So the purple is sort of close to
bl ue, so that's what | anchored as the Denocratic vote
share. Republican is yellow instead of red.

Q So what is your conclusion, |ooking at the
hi story here of New Mexico?

A Well, you can | ook at the area of the state
that's been voting the nost heavily Republican. And
so if you were trying to crack an area of the state
when direct causing a map to di sadvantage Republi cans,
that is the place where you would go to try to split

up those votes. Because if those votes are kept
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together, they're going to create a mass that

district to elect a Republican menber of Congress.

Q Okay. And so the nost

Page 25, right?

A. That's right.

Q Okay.

recent map is on

That's the 2020 el ecti on

A.  You can also notice fromthese maps, and

don't think it's any great

surprise, that Bernalil

County has been trending |leftward over time. And

that's consi stent.

You know, the

Steve Schiff for a long time, and

it just doesn't anynore, so...

Q Okay. And then what

this showi ng us?

A So this is kind of a summary table of

maps. So this is looking at

the trend in those regions over ti

see that Sout heastern New Mexi co,

al ways been very Republican.

over tinme.

district elected

Heat her W I son.

about Figure 8, what

all ows a

o

And

i's

t hose

t hose regions and show ng

me. And so you can

at the top, has

It's trended nore so

There's some stability to the map

because a | ot of the movements have cancel ed out.

But

as far as kind of how the regions are ranked in terns

of partisanship, it'

been fairly stable.

S -- you know,

t he ranki ng has
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Q So PBI, | guess the numbers on the left,
what are these show ng us?

A. So they're showing at the presidential |evel
how much -- how far to the right or the left of the
nation as a whole these regions were during a given
el ecti on. So, you know, Sout heast New Mexico has
typically been 10 to 20 points more Republican than
t he county as a whol e. It's the foundation of
Republican voting in New Mexi co.

Q Okay. So that's that top line, green l|ine,
dotted line?

A Yes.

Q Okay. And one thing that strikes me is that
all the lines sort of dip and rise sort of together.

Can you explain that?

A Well, there others state effects, right?
Sonmetimes a presidential candidate will really mesh
with the state, and sonmetimes they won't. You know,

George W Bush probably benefited fromthe affinity of
being -- you know, getting news coverage and such.
And ot her presidential candidates didn't fair as well
overall in the state practice.

But, again, these are nmeant to show --
t he whol e point of having a summary map like this is

to show over time how things have gone. Yes, there's
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ebbs and flows, but the consistent takeaway is that
Sout heastern New Mexico is the bedrock of the state
Republican Party electoral coalition.

Q Okay. And | see a big (inaudible) in 2008.
What was that?

A. That was Barrack Obama, who really connected
wi th (inaudible).
(1 naudi bl e) .
Yeah. Oh, and -- yeah, yeah.

Did you want to say anything?

> O > O

No, | didn't.

Q Okay. Let's see. You have several maps
al so on Pages 27 to 31. \What are these?

A. So this is getting into the history of
congressional districts in New Mexico. And so if you
want to understand where the |egislature went in this
| ast three districting, it's good no know where it's
been.

And so, as you can see, going back to
1972, at this point, the state only had two
congressional districts. And while | understand that
t he New Mexico Tourism Board hasn't adopted this
particul ar standard yet, they're probably on to
something with their regions. Because as it turns

out, the lines that the |legislature drew in 1972 |line
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up with the regions of the state. They didn't split
them at all.

If you go on to 1982, there was a
significant redraw three, because the state received
t hree congressional districts for the first time. And
the first district was extended eastward a bit into
Sout heastern New Mexi co, but not overwhel m ngly so.

If you get to 1992 -- and I'Il just go
qui ckly through the next three maps, since they're
all -- the 1992 to 2010 line were virtually identical.
It's the same thing, there's one county that was taken
out of Southeastern New Mexi co. But by and | arge, the
congressional districts followed the regional |ines of
New Mexi co. And nmost inportantly, Southeastern
New Mexico wasn't cracked by these maps.

Q Okay. So let's nove onto your qualitative
anal ysis of the 2020 redistricting. So the very
bottom of Page 31, you talk about how New Mexico's
district lines were mal apportioned by the ends of the
2010s. Was that was that a result of the 2020 census
results?

A. That's right. So the annual census was
conducted, we got the new nunmbers. And New Mexico
didn't gain or |lose a congressional district, but the

congressional districts, of course, were no |longer
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equi popul ous, and so they had to be changed.

Q Okay. And there's a chart on Page 32. I
want to go over what this says. Maybe starting, |
don't know, district by district, probably (inaudible)
most hel pful to the Court.

A. Of course. So the state was mal apporti oned,
but it wasn't badly mal apportioned. So District 1,

t he popul ati on was about 11,000 under the ideal
popul ation size, to 1.6 percent. So it had to gain
resi dents.

District 2 was about 8,000 over the
i deal population, so it was going to have to | ose
8, 000 residents.

District 3 was about 3,000, 3100
residents over. So it also was going to have to give
up some residents. But it wasn't something that
required a massive redraw.

And so, you know, having used Justice
Kagan's opinion as a guideline as to how I conducted
my analysis, | noted that she had put in the Maryl and
case a great degree of emphasis on the fact that
Maryl and's congressional |ines didn't have to change
significantly, and yet, hundreds of thousands of
peopl e were nmoved around.

Q Okay. So let's | ook at what did happen
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here. | believe Page 34 has a chart for you to

explain this.

A. That's right. So Page 33 just gives the

district |lines that were created.

Page 34, though,

wal ks through -- it's a

what we call paralyzed conmparison of the districts.

It shows the district as it existed in 2020, and then

traces the movenments of the popul ation between

districts.

So even though District 1 had to gain

popul ation, it only retained 528,000 of its residents

fromthe last redistricting.

| nstead, 166, 485

resi dents were nmoved out of the District 1, which was

supposed to gain population into District 2.

Q And, M. Trende, was District 2 under

popul at ed?

A District 2 was overpopul at ed.

Q So you're saying they took residents from a

district that was under popul ated and nove it into a

district that was overpopul ated?

A. That's exactly correct.

Q And by how many people, did you say?

A. 166, 485.
Q Okay. And then what

with the second district?

did -- what did they do
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A. Okay. So the second district did have the
| oss sonme popul ation, about 8,000 people. You know, a
third of the popul ation of Lea County. | nst ead, the
second district mauves 55,518 residents into the first
district, and then gives 140,435 residents into the
third district.

Q So that's al nost 200, 0007

A Yes.

Q \What about the third district?

A. So, again, the third district only /#45D to
give up, | think, 2100 or 3100 residents fromthat
t abl e.

| nstead, it moved 122,222 residents into

the first district; 21,292 residents into the second
district.

Q So were these |large shifts of people
necessary to satisfy the one person one vote
requi rement ?

A. They were not.

Q Okay. Do you know where these shifts
occurred geographically?

A.  Yeah. So if you | ook on Page 35 of the
report, |1've mapped this out, and the changes take
pl ace in two areas. The first is in Southeastern

New Mexi co. And so what this does -- it says shifted
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districts, it should be shifted precincts in the
| egend. | got it right in the title.

This shows that the in Southeastern
New Mexi co, which is the most Republican part of the
state, that's where nost of the shifts out of to
second district into the first and third districts
t ook place. That's where the second district was
giving up residents.

Nort heast of the other shifts were
taki ng place in the Albuquerque area, where the second
district, you know, in Bernalillo County, Sandoval and
Val enci a Counti es. So this wasn't just a random
di stri bution of people being moved around -- al ong
around district borders or, you know, throughout the
state. It was a very concentrated efforts for moving
voters around, concentrated in the most Republican
area of the state and the fastest Democratic trending
area of the state.

Q So these shifts were not politically
neutral ?

A. They were not. And so what |'ve done next,
if you |l ook on Page 36, you can | ook at the shift of
2020 presidential votes between the districts. So if
you counted how many -- by |ooking at the precincts

t hat were moved, you can sum up the nunber of Trunp
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votes that were noved from distric
how many Bi den votes were moved.
statistics is on the right side, t
shift.

So fromDistrict 1t
Denmocratic | eaning District 2 a Re
16,216 net Biden voters were noved
district.

From t he second di st
first district, the voters were no
was a net 6,600 -- it was a negati
shift. \Which means it gave up 6,6

bal ance.

t to district and
And the sunmmary

he net Denocratic

o District 2, from
publican district,

into this second

rict back into the
ved out of 2 into 1,
ve 6,640 Denocratic

40 Trump voters on

From District 2 to District 3, the

second district |lost 23,976 Trunp

From District 3 to d
neutral, 184 Dempcratic voters wer
And then, from District 3 to Distr
voters were shifted into District

So for all the -- fo
bal ance, it gained about 17,000 BI
Districts 1 and 3, and then it gav
Trunp voters to Districts 1 and 3.

Q Okay. Now, on Page 37,

showi ng us?

voters on bal ance.
Istrict 1, pretty
e shifted into 1.
ict 2, 800 Biden

2.

r District 2, on

den voters from

e up about 28,000

what is this /SHART
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A So this is -- instead of using the -- just

t he Bi den/ Trump approach, this is using the index of

ten statewi de political races. And it shows the same

t hi ng.

On bal ance, Denocrats were noved out of

District 1 into District 2. On bal ance, Denocrats

were noved out of -- or Republicans were moved out of

District 2 and into District 1.

On bal ance, Denmocrats were moved out

of -- Republicans were noved out of District 2 into

District 3. And on bal ance, Denmocrats were moved out

of District 3 into District 2.

If you | ook across then elections, you

had about 137,000 Denocratic votes noved into

District 2, and about 200, 000 Republican votes moved

out of

District 2.

Q And then on Page 38, you have another much

bi gger chart. That is this?
A. Yeah, so this --
Q Much smaller, 1'"msorry.
A.  Yeah.
Q (! naudi bl e) staples. | apol ogi ze for the --
A. No, no, no. That's nmy fault. | should have
printed it better. No, for the eye strain, | could

have printed that sideways and it would have been

better.
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Anyway, so this is |ooking at the
regi stration advantage for the parties in the
congressional districts in New Mexico from 1988 to
2022. The data is taken right off of the secretary of
state's website.

And so what you can do is look in the
far right colum, the far right three colums. That's
the summary column. Those are the summary col ums
t hat show how to Denocratic registration advantage in
the districts has changed of time. And so you can
see, by the end of the decade, before redistricting in
2021, in District 1, the Denocrats registration
advant age was 18.7 percent. After the redistricting
t ook place, that was down to 9.1 percent. And that
has bounced up a little bit as people switched parties
or people have nmoved in.

I n other words, the Denocrats still

mai ntain a healthy advantage in the first district.
But if you want to think about it in gerrymander
ver bi age, they're not wasting an as many of their
partisans, right? It doesn't matter if you win the
first district by two votes or 200,000 votes, you get
100 percent of the representation.

So a lot of those registrants are wasted

under the old map. They're noved into other
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districts. The same story is true to a |lesser extent.
Of the third district, Democrats had a 21 point
advant age. That gets reduced down to 18 points, 17.6.
The opposite, though, happens in

District 2. By the time of the 2022 redistricting,
t he Republicans actually had, for the first time, a
smal|l registration edge in the second district. It's
the first time it's happened in any congressional
district in New Mexico in the |last 20 years.
Redi stricting versus that. It gives Denmocrat a 13
percent registration edge in the district. So this is
consi stent with what we've seen with the previous two
tabl es, that the result of the 2022 redistricting was
to move a | arge number of partisan, Denocratic
parti sans, out of Districts 1 and 3 and into
District 2. And then to nmove Republican partisans out
of District 2 into 1 and 3.

Q Okay. And then what about the charts on
pages 39, 40 and 417

A So | guess this is my make up for this hard
to read chart. It's -- the data are sunmmarized in
line chart, or -- yeah, |ine graphs.

So as you can see, the Denocr at

regi stration advantage in that first district had been

growi ng over time. It reduces in 2022, but it's still




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

242

in substantial Denocratic advantage.

On the next page, Page 40, you can see
t hat the Denmocratic registration advantage had been
steady declining over time, to the point that the
Republ i cans had a slight advantage. In fact, it's
sharply reversed in the 2022 redistricting.

If you |l ook at Table 3, you can see that
t he Dempocrats advantage had been slow y declining.
lt's moved down bel ow 20 percent in the districting.
Agai n, Dempcratic partisans on net being moved out of
Districts 1 and 3, Republican partisans on net being
moved out of District 2.

Q Al right. And then I just want to direct
you back to Page 9, because this is where you were
tal ki ng about Justice Kagan's dissent. And you
di scuss it citing her dissenting opinion. And I'd
like to know if that's what you see happeni ng here.

So she, in the mddle of this third
second -- second full paragraph.

A.  Yeah, so Justice Kagan is reading about
Maryl and, which had eight districts and not three.
And | guess the line -- yeah, she does use the
ver bi age "fancy evidence." She observes that
Maryl and, rather than engaging in m niml change, what

she writes is that the | egislature noves 360, 000
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residents out, and another 350,000 in. So in a state
that really just needed m nimal changes between the
districts, she saw that there were massive numbers of
peopl e bei ng moved.

And then she noticed that this was not a
politically neutral nmove. She said that the upshot
was an a district with 66,000 fewer Republican voters,
and 24,000 nmore Demopcratic voters.

So when she would have struck down the
Maryl and map, this is what she was | ooking at, that
the voters were being nmoved around in such a way that
it greatly dimnished the partisanship advantage in
that district by moving Republican voters out and
Denmocratic voters in, which is the same thing that
happened here.

Q Okay. And so you've sort of answered ny
guestions, but have you drawn any concl usions from
this shifts of data?

A.  Yeah.

Q Shifts of people. " m sorry.

A. Yeah. The qualitative analysis is clear,

t hat the movenment of voters under these |lines punished
t he Republican Party and advantaged the Denmocratic
party by taking a district that was becom ng a

Republican registration advantage for the first time
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of any district in the | ast

much, much nmore Denmocratic.

20 years and making it

Q Have you read the expert reports that the

def endants have subm tted?

A. | have.

Q Do any of defendant's experts assess how to

| egi sl ature shifted between

drawi ng SB-17?

and among districts when

A | don't think there's any di sagreement on

t hat .

Q Al right. W have a chart on Page 42.

What is this showi ng us?
AL So this is another
same data. This is the part

pre and post. So 20 -- on't

way of | ooking at the
I sanship of the districts

he right side is the --

' m sorry. On the left side we're | ooking at Biden

percent ages. So the first district using two party

vote was 61.7 percent Biden.

It comes down to 57.4

percent Bi den. So this is still a district that

Presi dent Biden won by a heal thy margin. Even using

the PBI, it's -- it would be five points to the left

of the country. District 3
55.5 percent. It's still a
poi nts nore Denocratic than

a whol e.

t he brought down to
district that is 3 to 4

the rest of the country as
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And then District 2, Biden vote shares
increased from 44 percent of the vote up to 53 percent
of the vote. So quite to the left of the country as a
whole. So while you had a situation where you had two
Democratic districts a fairly reliable Republican
district, you have three districts in the state that
| ean towards the Denocrats.

You can do the same anal ysis using the
ten statew de raises, our index. That's the right
side of that chart. The first district was taken down
from 60 percent to 56 percent using the Democratic
index. The third district was taken down from 59. ni ne
to 57.3 percent. So this is, again, they're wasting
few are Denocratic votes in these districts.

And then District Number 2, is taken
fromone that is 46.1 percent Denmocrat, so |eaning
t owards the Republicans, to one that 54.6 percent
Denocrat, giving the Denmocrats an advantage in the
district?

Q So is this showing -- correct me if |I'm
wrong, but is this showing that if the SB plan was in
pl ace in 2020, that District 2 would have el ected
Bi den?

A I'msorry. Can you repeat that?

Q Yeah. If the lines were -- with the SB-1
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plan was in place in 2022, District 2 would have
el ected Biden?

A.  Yeah. District 2 would have voted for Joe

Bi den.
Q Yeah, not el ected. But you got it. Okay.
So you mentioned this platonic idea of a
gerrymander here. | s that what you're seeing with

t hese nunmbers?

A. That's right. | mean, New Mexico is only as
Denocratic as it can be. It's about 54 to 55 percent
Bi den's state. This does deviate fromthis ideal
somewhat, but not very much. It is close to a perfect
Denmocratic gerrymander of the state. It's close to
maxi m zing the Denocrats advantage in the state.

Q Al right. And then you have a chart on
Page 43. Can you explain what this one shows us?

A. So this is |ooking at those ten statew de
races that we talked about, how those ten candi dates
fared in the in the different districts under both the
old lines and the new | i nes.

So under the old lines, in District 1,
t he Dempcrats won all ten of those races. Under the
new | ines, they won all ten of those races. This is
what | get at when | say they're wasting fewer votes.

Yes, they're bringing down the Denmocratic vote total
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in District 1, but not so nuch that any statew de
Denmocrat woul d have | ost that district in the |ast few
years.

Same thing with District 3. It was won
by all ten Democrats in nmy index under the old |lines.
Same with the new |ines. It becomes slightly |ess
Denmocratic, but not so much that it starts to coast
t he statew de Denocrats votes.

The second district on the other hand
goes from one that one statew de Denmocrat had carried
to one that the statew de Denocrats carried of every
time. So all ten of them So this is a district that
goi ng back to 2016 and top of the tickets statew de
rai ses hasn't voted for a Republican.

Q So looking at these changes and taking al
this data into consideration, is this a significant
change that they made?

A Yes. It noves the state from one where, you
know, it's a 54, 55 Dempcratic state, and Denocrats
woul d get 66 percent of the representation in
Washi ngton, D.C., into one where Democrats are going
to tend to get all the representation in Washi ngton,
D.C. And you can see that in the 2022 el ection
results. New Mexico has had a all Denocratic

del egation three times since it had nmulti menmbered --
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mul tiple districts.

2008, Denocratic waive year. 2018,
very, very good Denocratic year. And 2022, a year
wher e Republicans won control of Congress, and only
t wo Republican incumbents |ost. One of whom was Steve
Chabot in Ohio, who had his direct redistricted out
from under him One of whomis Yvette Harrell. She' s
one of two incumbent, Republican incumbent to | ose
t hat year. You can argue for a third, because there
was a Republican who won a special election in
sout hern Texas, but we typically don't count people
who had won an independent special election against an
i ncumbent .

Q And so that election, how many districts did
t he Democrat take in New Mexico?

A. They took all three. They got 100 percent
of the representation off of 55 percent of the
statewi de popul ar vote.

Q And as you say in your report, impact is one
of Justice Kagan's prongs. What do you say about that
i mpact prong, |ooking at this data?

A.  So now going forward, you know, the
Democratic incunbent -- or the current Democratic
i ncunmbent showed that he could win in a Republican

| eani ng year. Now he's going to have the advantage of
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i ncumbency. | guess it's possible that a substanti al
rub public can wave el ection that he m ght | ose, just
| i ke Denocrats could win it before in very good years.
But overall, this is going to be a district that
favors a Democrats, and it showed -- even though it
was a close election, given the overall environment,
wher e Republicans were wi nning control of the house of
representatives, winning majority of the popul ar vote
for Congress for | think the fifth time since the
1950s, it wasn't a great environment for himto be
running in, and yet he still managed to topple and

i ncumbent .

Q So in your expert opinion, does this show
that the Denmocratic party is now entrenched in
District 27

A Yes.

Q Okay. | would |like to go ahead into the
si mul ati ons.

MS. DI RAGO: Judge, how are we | ooking on
time. Do you want me to go till 5:007
THE COURT: Sure. That's fine.
MS. DI RAGO: Okay.
BY MS. DI RAGO:
Q So | think you've tal ked about traditional

redistricting criteria. Can you explain some exanpl es
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of traditional redistricting criteria?

A. So traditional redistricting criteria,

di fferent people have different definitions.
Contiguity, you want your districts to be contiguous.
Conmpact ness, making the districts conpact. Respect
for county or municipal lines is a tradition
redistricting principle. There's some di sagreement
about communities of interest. | know Dr. Chen woul d
say no. The majority of the state agree with him but
a bare majority, some would say yes. So there is sonme
wi ggl e room on what they are. But conpact ness,

ewui popul ati on, county lines, contiguity are the big
ones.

Q Okay. And did you use those criteria in
your sinmulations?

A.  For the nost part, yes.

Q \What about the popul ati on devi ati ons, what
was -- what did you program your sinulations to do
t here?

A. So the simulations are meant -- so one
problem with running simulations with equal popul ation
is that it's very difficult to get the simulation to
converge on perfect equality.

So what the peer-reviewed literature

does, what nobst of the testinony has done, is say,
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okay, we're going to let the maps -- the simulations
run plus or mnus 1 percent on the popul ation
devi ati on.

The reason they do that is to make it
easier for the simulation redistricting prograns to
converge. And then the idea is, once you got the map
to that point, moving census blocks in and out to make
t he popul ati ons perfectly equal isn't going to change
t he answer because it's not going to change the
parti sanship of the districts enough to change your
answer .

So -- and that's consistent with nmy
experience drawi ng maps how you do it. You draw your
concept first, get everything pretty much in place.
And then you have to fine tune to neet the federal
popul ati on standar d.

Q Okay. You have a funny | ooking picture on
page 46. Can you tell me what this is?

A Okay. So there are a |lot of funny | ooking
pi ctures going forward. " m just warn the Court right
now.

So what this is is what's called -- if
counsel wouldn't mnd, this m ght be easier to explain
with reference to Page 48.

Q Absolutely.
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AL So after you draw your ensemble of 1 mllion
statewi de maps, there's a question, okay, what do we
do with this. And so the first thing you can do is
create these dot plots. So what the dot plots do is
they' Il take Map 1 -- the computer will take Map 1 in
your simulation, and it'll say, okay, now that |'ve
drawn these maps without respect to partisanship,
let's put the data back in through the precincts. We

know which precincts go to which congressional

district. What is the nost Republican congressional
direct, what's it's partisanship? It will calculate
that and it will put one dot down.

It'll say, okay, what's the partisanship
of the second- most congressional -- second nost

Republ i can congressional district in this map? I1t'll
pl ace a dot down there.

What's the partisanship of the
t hird-most Republican district, the most Democratic
district in the map? I1t'll put a dot down there.

And say okay, let's take up the second
district, do the same thing, put down dots for that.
It does it a mllion tinmes for 3 mllion total dots
t hat give you the partisanship of every district, of
every district of every map in the ensenbl e.

So what this does is it says in the maps
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t hat have been drawn, the range of partisanship for
t he most Republican district is somewhere between
60 percent Republican, 40 percent Denocratic, and
about 55 percent Denocratic, 45 percent Republican.
Okay. And then you can do the analysis for the second
and third districts.

Q So these district nunbers are not New Mexico

district nunbers?

A. That's right. It's ranks.
Q Right.
A It's the nmost Republican district, the

second- most Republican district, the third-nost
Republican district in a given map. So then, well, |
want to conmpare this in the enacted plan. So the

bl ack dot represented the enacted pl an.

So the first black dot, the npost

Republican district, is the second District of
New Mexi co. Parti sanshi p about 53 percent. This is
presidential. The second-nmost Republican district is

Di strict Nunber 3. Be then the mpst Denocratic
district, the one plotted on the far right is District
Number 1.

And so you can now conpare the nost
Republican -- your can conpare the range of npst

Republican districts in this partisan neutral ensemble
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to what the map makers produced.

Q Tal k about printer problenms, there's
3 mllion dots on this page?

A Yes.

Q Okay. So how do you -- what do you do? |
t hi nk maybe -- what is it, Page 48 -- no, Page 49 |
think is your solution to how to show m|lions of
dots. And maybe you can explain this a bit.

A.  Yeah, so one problem you get with -- when
you get to, like, through mllion dots, is that you

get over-plotting, right. You just get a blob like

you see here because it's trying -- even small dots
will fill up a page pretty quick. So this is another
way to display the data. It is not as intuitive at
dot plots.

But on Page 49, you can see box plots.
And so the way you read the box plot, there's four
t hi ngs you need to know, the first is that the bl ack
line is the median. Okay? The m ddle of the
di stribution. So even though you have this, Iike,
basic blob that runs from 40 percent Denocratic to 55
percent Denocratic, the mddle of it, it's not the
average, it's the mddle of the distribution, is about
43 percent Demopcratic, for the nost we public can

district, as opposed to 53 percent for the enacted
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pl an.

The box that is formed around that |ine,
50 percent of the dots are contained in that box.
Okay? So that's the m ddle half of maps that were
drown. Again, nowhere near what the enacted plan canme
up with.

Those little lines that one up and down
are called whiskers. Okay. Those whiskers
represent -- there's a formula for calculating them
based off of the (inaudible) range, but the whiskers

represent maps that are outside that m ddle 50 percent

but weren't really all that unusual. And then the
dots represent out -- statistical outliers.
And so what this tells us is that -- you

know, you can intuit it District 1 being ten points
more Denocratic than you would expect to get from a
politics neutral draw. That first district is an
outlier. Same thing with the second district. Same
thing with the third district.

And what's really inportant is the way
t hat those outliers occur. The Republican | eaning
district is made much more Denmocratic. The two
Denocratic districts are made nore Republican
outliers, but not so Republican that they crossover

and become a Republican voting area.
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This is some that Professor Herschl ag

called the -- well, | have the exact quote written
down. |"ve used term the DNA of the gerrymander.
He's called it something very simlar. This is what

you get when you're gerrymanderi ng a map. Your taking
Republican areas and combining them with Denmocrats to
make it more Dempcratic. You're taking Democratic
areas and wasting republican votes to make them nore
Republ i can

Q And | think that quote is on Page 50.

A | was close, yes. He called it's the
signature of gerrymanderi ng.

Q Okay. And what you said, does this pattern
reflect the cracking on Democrats -- |I'msorry, the
packi ng of Democrats and cracking of Republican
districts?

AL So this is a map where Republican votes /RA
cracked. So yes, by taking the Republican votes and
spreading them out on multiple districts by cracking
t he Republican vote in the nost Republican area of the
state, splitting it up between three districts, the
Republican vote share is diluted. And then when you
pl ace those Republican partisans into the Denocratic
area, it does dilute the Denmocratic vote so much, but

not so nmuch that they won't al most al ways el ect




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

257

Denmocrats. That's why all three districts have been
carried by ten statew de deck accurate particular top
of the ticket office holders now since 2016.

Q So can we -- | don't want to ignore the
gerrymandering i ndex us because | like it. Can we go
back to 46, then, and tell me what this is show ng?

A. So the big problemthat people who have
tried to attack political gerrymandering get faced is
t he question, okay, how much gerrymandering is too
much. That's what tripped up to five justices in the
Rucho majority.

And the gerrymandering index actually
gives us an answer to that. Because what you can do
IS you can say -- and it's a little bit easier to see
this based off the box plot.

Q Yeah.

A. So for District 1, we're going to | ook at
the mddle map's partisanship for the Republican
district is. | think we set it somewhere around
44 percent Democratic. And so the first map in the
ensenble was -- we'll just call it 46 percent
Denocrati c. Okay. That's a m ss of 2 points. Okay?

And then maybe the second district, the
m ddl e district, actually ended up on the nose, right

on the m ddle of the distribution. So not a m ss.
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And then the third district, we'l

| say

it ended up 3 points off -- well, it would have to be

2 points off, so that's another 2 point m ss.

So you have a 2 point mss, a zero point

m ss and a 2 point mss. Square those two, 4 points

of mss, you add them together, 8. You take the

aver age. On average, that would be 2.6 points

of m ss

for the districts. And that's your gerrymanderi ng

i ndex. Okay?
You do that for all mllion maps

di stribution, and what you ends up with are al

in the

mllion maps in the ensemble. And what you end 1 is

this histogram on Page 46, which will give you

a

summary of your mllion maps in the index. And how

many of them had a gerrymanderi ng i ndex of however

many points. So you can see the X axis on this with

you gerrymandering i ndex of zero, gerrymandering index

of .02, gerrymander index of .04. And then their

pl otted at 500th of a point in intervals. So each one

of these lines is the count of maps in our ensenble

t hat had a gerrymandering index of a given score.

Well, that's not so interesting, in and
of itself. MWMhat's interesting is you then calcul ate
the gerrymandering i ndex for the enacted pl an. And
you conmpare it to the gerrymandering index for the
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ensembles. And as it turns out, the gerrymandering
index for our first set of maps is greater than al nost

all of the maps in the ensenble. You can use, if we

want, a hard cutoff. W can say that it is, you
know -- the traditional cutoff in political science is
5 percent. And it is definitely more extreme than

95 percent of the maps in our randomy generated
ensenbl e.

And that's how we differentiate between,
say, Justice Kagan's run of the mlIl use of politics,
and extreme gerrymandering, something that that is far
outside from what you would expect froma party that
was drawi ng a map and not relying heavily on the
political data.

Q And do others in your field endorse this
gerrymandering i ndex met hod?

A Yes. It was actually used by MCartan and
lmai to illustrate their sequential Monte Carlo
simulations. And it was devel oped in paper that had
mul tiple authors, (inaudible) in 2017.

Q Okay. Your figures on Page 51, 52 and 53,
these ook |ike nore gerrymandering -- another
gerrymandering index in box plot and dot plot. Can
you explain what these are?

AL So if you got that basic story down, the
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rest of the report is (inaudible) straightforward. So
just -- the next iteration is okay, let's |look at
t hose simul ated maps. But instead of using the
presidential vote share as our measure or partisan
share, let's use our index of ten raises as the
measure or partisan share. And if you do that, the
story doesn't change. It's still an extreme
gerrymander far beyond to distribution that's
generated froma politics neutral draw.

And then, if you | ook on pages 52 and
53, you see the dot plots and the box plots that tell
the same story about the maps being outliers in the
districts that are gone.

Q All right. So moving on, on Page 54, you
explain a second set of analyses that you did, where
you froze or |l ocked certain lines. Can you explain
that for us?

A. That's right. So we know that the map
drawers did not draw on a blank slate. You know, the
maps that we've seen so far, start with just a field
of 1800 precincts or however many there are. But
that's not how this map turned out, right. For the
most part, the cores of districts will retain intact.
For all of the noving of partisans that occur, these

districts still kept about 500,000 of their origina
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residents.

So the next analysis, what -- that'l]I
take place, is okay, let's take account of this
political course. Let's |l ook only at the precincts
that the | egislature decided to swap and see how
likely it is that someone who are just going to play
with the precincts that the | egislature has decided to
play with, how likely is it that you whether ends 1 a
partisan outcone that the | egislature ended up with?

And these are even nore extreme. So if
you're not just drawing on a blank slate, if you're
only |l ooking at the precincts that the | egislature
moved around. It's incredibly unlikely that you would
have ended up with a map that | ooked Iike this one.
None of the mllion sinulated maps have the
gerrymandering i ndex that the enacted plan does.

And, again, we're -- we're granting the
| egi sl ature 500,000 people in every district. Put
themin the same district that you put them We're
only going to | ook at the precinct that you nmoved
around. The odds of combining those precincts that
you noved around, that the |egislature nmoved around,
and com ng out with the partisan outcome that they
ended up with, m nd-blow ngly small. You can | ook at

the dots on 56.
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You know, when we're drawi ng out a bl ank
slate, some of the dots fell within our box plots and
our dot plots. Not now. That first district is way
mor e Republican than any of the districts created by
t he neutron ensenble, just |ooking at the precincts
t hat were actually moved.

Q Did you just say way more Republican?

A.  Probably not, but I meant way nore
Republican -- it way more Denocratic.

Q Yeah.

A | probably did say way nore --

Q | think you did.

A. That second district which is the most
Republican district, is way more Denocratic that what
you would normally get when you're just |ooking at the
precincts that the | egislature noved between the 2012
to 2020 map and the 2022 map.

Q Okay. And then you have maps at 58, 59 and
60.

A So this is the same set of maps. Except
instead of | ooking at the presidential election, we're
| ooki ng at our index of ten statewi de races. And it's
the same story. The gerrymandering index is an
extreme outlier. The dot plots that -- the nost

Republican district, the second district, is way nore
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Denmocratic than anything drawn by the politics neutral
maps. The box plot shows the same thing.
Q Al right. And you did additional
simul ations to that. | think you explained that on
Page -- or starting at |east on Page 61, with voter
regi stration data. Can you explain that a little bit?
A, Okay. So we've | ooked a |lot at the
political outcomes. But Justice Kagan had al so
menti oned voter registration data as a statistics. So
| ran anot her set. | deally, | would have just been
able to take the voter registration data and put it
on, but | didn't watch it up until after the fact, so
| -- after I'd run the set of -- the first 2 mllion
simul ations, so | matched up the registration data, |
ran 10,000 more sinulations. And | used registration
as the measure of partisanship. Of.

And it's the sanme story. The maps that
are drawn are beyond that -- they have nore of an
overlap, but we're still in a situation where only
2 percent of ensenble maps have | arger gerrymanderi ng
i ndices than the enacted plan. And when you | ook at
t he dot plots on box plots, that second district, the
most Republic district in the state is nore Denocratic
t han al most all the maps were drawn. It presents as

an outlier on the box plots?
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Q Okay. And Page 67 then you explain another
compari son you di d. Can you detail that a little bit
for us?

A So actually, the maps between -- | should
have said this, but the ones between 65, 66 and 67,
just like | | ooked at only the precincts that were
swapped, using presidential data and the ten statewi de
maps, | | ooked at the -- only the precincts that were
swapped using the registration advantage, the data
tell the same story.

Now, on Page 67 -- so not only do we
know that the cores of the previous enacted districts
were | argely mai ntained, but it appears, at |east,
that the core of Citizens Plan H were al so mai ntained.
There are only about 166 precincts swapped between
Citizens Plan H and the enacted pl an. Okay?

So we wanted to eval uate what those
changes really mean. And so on Page 68, this is
simlar to the table that | created earlier, showi ng
t he movement of partisans fromthe previous plan to
the new plan. This shows the novenment of partisans
fromplan Hto the enacted plan by district. And so
you can see on net, the partisans that were noved out
of Citizens Comm ssion Hinto district -- Citizens H

District 1 into District 2 were 55 percent for Joe
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Bi den. And the partisans that were moved out of
District 2 into District 1, so out of the second
district, were alnmst 60 percent Donald Trunp.
They're 59.1 percent Donald Trump voters.

So the voters that were noved out of 1
into 2 were Biden voters. The voters that were moved
out of 2 into 1 were Trunp voters. I f you conpare
Citizens Comm ssion HDistrict 2 with the -- |I'm
sorry, with Citizens H, Citizens Conmm ssion H
District 2 into the enacts plan, District 3, 34.1
percent Biden vote share. The voters that were moved
fromDistrict 2 into the citizens plan to the final
pl an voted overwhel m ng for Donald Trump, 65.9 percent
of the two-party vote.

The voters that were nmoved out of three
into District 2 were a bit -- were swi ng here. They
were 51 percent for Joe Biden. But, again, these
voters that are 51 percent Joe Biden were replacing a
cohort of voters that were overwhelmngly in favor of
Donal d Trump. So even from Citizens Comm ssion H to
t he enacted plan were citizens that were noved. |t
was the same story. Move Republics out of District 2,
move Denmocrats out of District 1 and 3 into
District 2.

And t he next page, 69, shows the same
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story, but with party registration. The registered
voters moved out of 1 into 2, were 61 percent
Denmocratic. The registered voters nmoved of 2 into 1
were 49 percent Democratic. The registered voters
moved out of 2 into 3 were 39 percent Denmpcratic. And
the registered voters moved out of 3 into 2 were 48
percent Denocratic.

So the movenment of registered voters at
gualitative level, even setting the simulations aside,
tells them are remarkably consi stent story over
mul tiple | ooks.

Q So what about the figures following that? |
think 70, 71, 72.

A. So this was inspired on the sinmulations that
were run on just the precincts that were swapped
between the old lines and the new lines. This is the
simul ations run only on the precincts that were nmoved
fromCitizens Hto the enacted plan.

It takes -- if it was in citizens 1 --
Citizens Hin District 1, all those voters were kept
in the enacted plan District 1. All those voters were
kept together.

If it was in Citizens H District 2 and
in the enacted plan District 2, all those voters were

forced to be kept together. If it was in Citizens H
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District 3, and the enacted plan District 3, those
voters are forced to be kept together.

The only voters that are allowed to

nove

are the voters in those precincts that were, in fact,

swapped between H and the final version.

So the question is, okay, just novin
these if you precincts around, how likely is it th
you would end up within a map that would | ook Iike
enacted plan if you weren't pay attention to polit
And the answer once again is exceptionally unlikel
None of the resulting maps, 10,000 maps in the

ensembl e | ooked |i ke the enacted pl an.

This is true if we |ook at the histo
on Page 70. It's true if we ook at the dot plots
Page 71. It's true if we ook at the box plots on
Page 72.

Q Okay. And while we're discussing the
conparison of Hto SB-1, | would like you to | ook

what's al ready been marked as Exhibit 17

MS. DI RAGO: Judge, do you have Exhi bit

THE COURT: | do.

MS. DI RAGO: | don't think -- | bet you
don't.

THE COURT: | have a copy (inaudible).
it is

g

at
the
ics?

Y.

gram

on

at

1?

Her e
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MS. DI RAGO: Okay. (I naudi bl e) that?

THE COURT: Yeah.

MS. DI RAGO: Okay. Yeah.

THE W TNESS: Thank you, your Honor.
BY MS. DI RAGO:

Q As | said, this is admtted as Exhibit 1.

l'd like you to | ook at the text messages there on the

right. And at the top, it says "Senator Mm Ste."
think it's supposed to say Stewart.

Let's see. So Senator Stewart's first
text says: What is the number or the designation of
t he CCP people's map?

Do you know what that's referring to?

A. Yes. That's Citizens Plan H, | believe.
Q Okay. And the response is H.

And then, |let me go down -- okay. Then
a few texts down, Senator says: We inmproved the
people's map and now have CD-2 at 53 percent DPI
expl anati on point.

Does DPlI meani ng anything to you
(i naudi bl e) ?

A | believe that's M. -- yes, it does.
Q \What does it mean?
A | believe it's M. Sanderoff's Denocratic

Per f or mance | ndex.
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Q Okay. And then two boxes down, let's see,
t he person whose messages these are says: W didn't
have -- that's good. You' re using Sanderoff owes DPI
right? We didn't have the benefit of that. And CEC
gave them at 53 percent, but their methodol ogy is too
generous, Brian is better. Bi den got 51 percent on
our map, and MLG 53.7 percent.

Do you know who MLG is?

A. | am guessing that is the governor.

Q And then she says: \Who takes the hit?
What's your map DPI for CD-1 and CD- 3. There's only
so much DPI to go around, you know.

Does that mean anything to you, as an
expert in the field of redistricting and
gerrymanderi ng?

A. Yes. That's simlar to -- have | been
tender as that?

Q I'"'msorry?

A. Have | been tender as that?

Q How? What? Have you -- oh, you know, |
haven't tender you | guess because of everything that
happened | maybe have not tender you as a witness,
al though you' ve been accepted as a witness.

THE COURT: Yeah, | did not know -- |

t hought it sounded |Iike you all has been agreed upon
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this beforehand. But there has been no tender at
this time.

MS. DI RAGO: Okay. Well, | would like to
tender Mr. Trende as an expert in election analyses
and redistricting?

THE COURT: Sir, comments?

MR. W LLIAMS: To the extent it relates to
the qualitative portion of his testimony, there's no
objection. To the extent that it relates to Section

6.41 and 6.42, yes, your Honor.

THE COURT: Okay. Well, I will -- based on
upon his testinmony and his background, | will declare
hi m an expert in the area of -- say it again.

MS. DI RAGO: El ecti ons anal yses and
redirecting.

THE COURT: El ections anal yses and
redistricting.

A. So yes, as an expert in elections analyses
and redistricting, that |ast sentence, there's | ast
sentence, "There's only so much DPI to go around, you
know," is exactly what | was talking about when | said
that in a Denmocratic | eaning swing state, you have
your ideal gerrymander, and then there's some robbing
Peter to pay Paul that inevitably happens the nore you

deviate from t hat.
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So if we were going to raise the
Denmocratic performance of District 2 it's going to
come from someone el se.

Q Then Senator Stewart says: Sander of f' s DPI
for your Map His 51.8 percent. That's not enough for
a mdtermelection, so we adjusted some edges, scooped
up nmore of Al buguerque and are now at 53 percent.

CD-1 is 54 percent, CD-3 is 55.4 percent.

Does that conport to what your data
found has happened in between -- in your conmparison of
Map H and SB-17?

A.  Yeah. | hadn't seen this when | did ny
anal ysis, and | was kind of surprised, because that's
exactly the story that the data tell, that they made
District 1 and District 3 somewhat more Republican,
but not so Republican that's they're going to start
el ecting Republicans.

District 2 is taken and made even nore
Republican -- or made for Denmocratic. And it's just
exceedingly unlikely that this happens by chance. The
only way this happens is by intentionally moving
Denmocrats and Republicans around to achieve this
partisan goal

Q Al right. And if you turn back to Page 72

of your report to round out what you did with your
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simul ations, can you tell us what you did with the
| ndi an reservations there?

A. So the last thing I did was to keep Indian
reservations intact, run the simulations, see if it
was any different. And the answer is no, it's the
same story. The map presents as an extreme outlier.

Q So you testified that you read Dr. Chen's
expert report in this case. Did you know Dr. Chen
before the case?

A Yes.

Q Do you remember Dr. Chen's expert concl usion
in this case?

A. | think he believed it was not a

gerrymander .

Q Actually, I don't believe he did opine on
whet her it was a gerrymander or not. But do you
know -- did defendant's expert, Dr. Chen, create

simul ated maps, as well ?
A.  Yes, yes. He ran simul ations using his own
al gorithm
MR. W LLI AMS: Obj ection, your Honor. Goes
beyond the scope of the expert report.
MS. DI RAGO: | don't see why he has to be
confined to the expert report. There is about their

expert's report.
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THE COURT:

Yeah. ls that not correct?

MR. W LLI AMS: It hasn't been disclosed, his

opi nions, (inaudible).

This is the first time we're

hearing about themright now.

MS. DI RAGO:

Well, that's not true. But

al so, he can testify to your expert did in his

report. That's exact|

THE COURT:

y why we hired him

Yeah. | mean, would that not be

correct? Wouldn't your expert also testify about his

opi ni on about M. Trende's report?

MR. WLLIAMS: W'I||l see what he says. | f

you let himtestify about ny guy, we'll see what he

has to say about his testimony about my guy's work.

But we designated Dr.

Chen for a very narrow purpose.

We designated M. Trende for a very narrow purpose.

And we got a report.
(i naudi bl e) .

MS. DI RAGO:

And this goes beyond the scope

| don't think there's any

reason why he has to stay in the scope of his report.

We both hired experts

that did very sim/lar analyses,

except there was one glaring difference that I'd |like

my expert to discuss.

There's

no way that you're going to hear

testi nony about Dr. Chen to decide his credentials or

to deci de what he did,

how -- how it's going to




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

274

i nform your opinion wthout hearing what my expert
has to say about that. It's very technical stuff.

MR. W LLI AMS: Your Honor, they haven't
designated him for this purpose. There's nothing in
the report that says he would be offering additional
testi mony about my client's -- or nmy expert's
opinion. This testimny goes beyond the scope of the
report. The report was supposed to be conplete. And
this goes well beyond.

THE COURT: Al'l right.

MS. DI RAGO:. There was no agreenment here.

Not hing Ii ke that has been agreed on or set by your

Honor. That's just...
THE COURT: | agree. | don't think that
he's Iimted. | think he's been called as an expert

in this entire area, and | think that it's very
reasonabl e that he would | ook at other reports that
are going to come into evidence and be able to give
his opinion on those.
MS. DI RAGO: Okay.

BY MS. DI RAGO:

Q So we're talking about traditional
redistricting criteria. Did you look at the criteria
that Dr. Chen used to create his sinulated maps?

A | did.
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Q Was there anything there that gave you

concern?
A. In particular, there's constraints set --
it's explicit in his report. But it's in his code

that sets it so that no district can have nore than
60 percent of the oil wells in the state within a
single district.
Q Okay. Hold on just a second (i naudible).
MS. DI RAGO: May | approach, your Honor?
THE COURT: Yes.
BY MS. DI RAGO:
Q Do you know what this document is show ng?
A This is a summation that | did showi ng the
number of -- |ooking at Dr. Chen's produced data and
summari zing the number of oil wells in each county,
active in each county.
Q And how did you create this chart?
A. In the R programm ng | anguage.
Q \What data did you use to create it?
A. Dr. Chen's.
MS. DI RAGO: Your Honor, | move to admt
this as Plaintiffs' Exhibit 3.
MR. W LLI ANMS: Your Honor, 1'Il object to
this being adm tted. It does not purport to show

what M. Trende purports it to show. And | would
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i ke the opportunity to cross-examne M. Trende with
regard to this exhibit.

MS. DI RAGO: You absol utely can
cross-exam ne himon that. |"ve laid the foundati on.
There's no reason why it shouldn't be adm tted.

THE COURT: Okay. The foundation is -- are
you saying you got this information from Dr. Chen's
report?

THE W TNESS: From hi s data.

THE COURT: Hi s data?

MS. DIRAGO: And if you read like me to ask
him a couple nmore questions on how he extracted that?

THE COURT: Sur e.

BY MS. DI RAGO:

Q So how did you extract this data?

A. So there's a colum in one of Dr. Chen's
spreadsheets. So he bases his simulations on a
shapefile, which is a special type of spreadsheet that
al so has geographic coordi nates for all of the
precincts in the database. It's what you use for the
creation of maps.

And there's a colum in it that has the
nunmber of oil wells in each precinct and so you can
sort it by county on this colum for active or

i nactive. You can sort it by county. You can then
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summari ze by county and take the total?
Q And, M. Trende, |I'm probably going to get
t he exact | anguage wrong. But did Dr. Chen provide

you the information to create this map, this chart?

A It comes off of his data.
Q Okay.
THE COURT: All right. "1l allow this to

come in. Obvi ously you can question him about its
rel evance when you cross-exam ne him
BY MS. DI RAGO:

Q Okay. So what | see here, the counties, as
you said, on the left. And then what is the second
chart under the letter N?

A. The number of -- the number of wells in each
county.

Q Ol wells?

A Yes.

Q And then on the third colum, what is that
showi ng us?

A. That's the percentage of the statew de
total .

Q Okay. And, again, was this programmed into
Dr. Chen's allege algorithm when he was creating
simul ated maps?

A. He programmed it so that none of his -- so
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t hat none of the districts in his map would have nore
t han 60 percent of the state's oil production
facilities active.

Q Okay. No more than 60 percent. | see Lea
and Eddy, and there's percentage nunbers there. Does
t hat add up to more than 60 percent?

A Yes.

Q Just barely, right?

A Yep.

Q So what does that mean, if sonmebody
programmed this into their code, creating sinulated
maps, what would the effect be?

AL So if Lea and Eddy County were ever wholly
combined in a district, that district would have nore
t han 60 percent of the state's active oil production
and the district would be rejected. It ensures that

Lea and Eddy County would be placed in different

districts.

MS. DI RAGO: Okay. And | -- I'm sure the
Court is famliar, but | would like to just show you
this. And | need to admt this one into -- oh, I'm

sorry. Can | approach?
THE COURT: Yes.
MS. DI RAGO: | don't need to admt this into

evi dence. But | think it would just be hel pful
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(1 naudi bl e).
BY MS. DI RAGO:

Q And this was taken directly from defendant's
expert's report, and he purports it to be a map of the
2011 map for New Mexi co. Does that comport with what
you think it is?

A Yes.

Q Okay. So it's -- show for the record where
Lea and Eddy County are? Or tell me for the record
where they are?

A. So Lea County is in the far southeast of
New Mexi co, the extreme Sout heastern New Mexico
regi on, and Eddy County is just to its west.

Q Okay. So you're saying that when Dr. Clean
created a thousand maps, Lea and Eddy has to be in
different congressional districts for every one of
t hose t housand maps?

A. That's correct.

Q Have you ever seen a redistricting criteria
li ke this?

A |1've never seen an industry request to be
split up between districts before, no.

Q Did you look at Dr. Chen's maps to see, in
fact, if every one of those maps had Lea and Eddy in

different counties -- different districts?
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A | did.

Q And did you find that that was true?

A It is true.

Q Dr. /TREPB, are you -- |I'msorry, M., soon
to be doctor, are you an expert -- are you doing
expert work in Texas right now?

A | am

Q Is the oil industry important in Texas?

A Yes.

Q But you still have never seen a
redistricting criteria that split an oil industry |like
t hat before?

A. Not as an official criteria, no.

Q So in your opinion, does splitting up a

communi ty of

t hat

i nt er est

into multiple districts maxim ze

group's representation?

A. Not when it's

makes it so the representative or

Sout heastern New Mexico aren't as

t he process, splitting up, guarant
map that's drawn the nost
is going to be split
and Eddy in the same county.
there has to be a district that

Eddy, going into the nost

reduced t hat

Republ i can area of
up because you can never

So no matter

Republ i can area of

much, no. | t
representatives of
reliant on it. I n

eeing that in every
the state
have Lea

whans,

comes down and gets

the state
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in those sinmulations. And then there has to be a
second district that comes into the nost Republican
area of the state, event across Lincoln and Chavez,
into Lea, and splits that Republican area of the state
up. It's guaranteed in those sinulations.

Q And what you think that did to his results,
by comparing SB-1 to only maps that split Lea and Eddy
County?

A. It guarantees that there's going to be --

t hat you're not going to get the sanme type of
Republican vote showing as if you didn't have that
constraints put into place. If it's not something --
it definitely makes the districts that are created in
the simulations nore Denocratic than they would be if
you didn't have that constraint in place.

Q And can you tell us, what is the definition
of cracking?

A. Cracking is when you take a group on you
dilute its votes by splitting them up among multiple
districts.

Q And is the splitting up of the oil industry
in the southeast corner of New Mexico evidence of
cracking?

A Yes.

Q Is it evidence of the intent to crack?
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A. Certainly, especially when you | ook at the
political distribution of voters in the state fromthe
early ages in my report.

Q Is there anything else that you noticed
about Dr. Chen's maps that was odd?

A. They never split Lea County.

MS. DI RAGO: Your Honor, | would like to
admt, or at |east go over his suppl emental
affidavit. M. Trende, it is not, as defendant's
counsel characterizes it, a second report. It is in
response solely to concerns that were raised from
def endant's counsel. And we never had any kind of
agreement to submt to each side every exhibit that
we would use at trial. So | don't think that there
shoul d be any paranmeters or any reason what | think
bring in that report, at |east ask M. Trende about
the results. It's factual base. There's really no
opinions in it.

MR. W LLI ANMS: Your Honor, we do object. W
received this |ate yesterday for the first time. W
haven't had a chance to |l ook at it. It could have
been disclosed a whole bunch earlier. It wasn't, and
it is, notwithstanding the plaintiffs’
characterization of it -- they're saying it's not a

suppl emental report. It is a supplemental report.
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It is used to vouch for that report that's at issue.
It should not come into evidence.

MS. DI RAGO: Well, your Honor, the schedul e
here has been so truncated. Typically experts will
submt rebuttal reports, especially when concerns are
rai sed by the other side. That's what we did.

THE COURT: \When did you performthis
second?

MS. DI RAGO: It was in response to -- they
filed a notion to exclude him and --

THE COURT: Ri ght .

MS. DI RAGO: How | ong did he performit?
Can | ask him? | don't know.

THE COURT: \When did you performthe second
anal ysi s?

THE W TNESS: | performed it for the
purposes of writing this response towards the end of
| ast week. | don't know when the response was ready
to file.

MR. W LLI AMS: Your Honor, we filed our
motion to exclude M. Trende | ong before they filed
their motion to exclude --

MS. DI RAGO: No.

MR. W LLI AMS: -- Dr. Chen. Yet, we were

somehow able to get briefing conpleted, conplete with
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replies before we got this response yesterday. This
is an untoward del ay. lt's trial by ambush. This
exhi bit should not come into the evidence.

MS. DI RAGO: Your Honor, from the begi nning,
defendant's counsel has been asking us for nore code,
more maps, a second deposition. W have conplied
with everything for the sole purpose of being open
and because the work is sound and solid and shows
exactly what we say it does. This is -- it's |ike an
affidavit that you would attach to a response,
because we got a motion to exclude. This shows that
all of their issues in their motion can be put to
rest.

THE COURT: Well, |1've already ruled on the
nmoti on, sSo --

MS. DI RAGO: Okay.

THE COURT: -- as far as what it -- isn't it
really bolstering his testimny?

MS. DI RAGO: It would be show ng that the
second set of maps has the same conclusions as the
first.

THE COURT: All right. Well, what |'m going
to rule right nowis that it wouldn't be proper to
come in now. It just bolsters his report.

MS. DI RAGO: Okay.
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THE COURT: | understand the defense m ght
guestion further on that. That seenms to be a major
part of their objection to his report. And it's
possible it can conme in |ater. | think you' d have to
recall himas a w tness.

MS. DI RAGO: Okay. | understand. \What
about I'"'m-- well, okay. On redirect, | assune if
t hey question himon it, they would be able to.

THE COURT: Dependi ng on the questioning,
yes.

MS. DI RAGO: Yeah. Okay.

BY MS. DI RAGO:

Q Okay. M. Trende, after conmpleting your
gualitative and simul ati on analyses on SB-1, in your
expert opinion, did the drawers of SB-1 intend to
gerrymander the congressional plan in order to benefit
their own political party?

A Yes.

Q And as an expert in the field of elections
anal ysis and gerrymandering, in your expert opinion,
do you hold any doubt that the effects of that
gerrymander have and will continue the benefit the
Denmocratic party and di sadvantage the Republican
Party?

A.  No doubts. | absolutely believe that.
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Q And in your expert opinion, did that
gerrymander entrench the Denmocratic party in power in
t he second congressional District of New Mexico?

A Yes.

MS. DI RAGO: Okay. Then | have no further
guesti ons.

THE COURT: All right. | expect contraction
wi Il be | engthy.

MR. W LLI AMS: You m ght be right, your
Honor .

THE COURT: So it being 5:15, | propose we
come back tomorrow nmorning.

About how many nore wi tnesses do the

plaintiffs have, do you think.

MS. DI RAGO: This is it.

MR. HARRI SON: Wel |, dependi ng on what
happens with the adverse | egislators.

MS. DI RAGO: Oh, right.

THE COURT: Okay. | want to suggest we want
to get an earlier start. We start at 8:30.

MS. DI RAGO: That's fine with nme.

THE COURT: If that's all right.

MS. DI RAGO: l*"mon Central time, so that
wor ks.

THE COURT: Just so that there's enough time
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to get everything in. | know we have three days, but

just to make sure.

MS. DI RAGO: | think that's fine.

THE COURT: Okay. All right.

So we'l |l

(i naudi bl e) recess, and everybody be back here ready

to go 8: 30.
MS. DI RAGO: Thanks judge.

(Proceedi ngs adj ourned at

5:16 p.m)
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