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specific requirement not to impede the political process.  

Under the Nevada Constitution the people have reserved unto 

themselves the ability to file such an initiative petition 

that we are presenting here. 

The description of effect requirement is 

constitutional and valid only insofar as it doesn't 

absolutely prevent or preclude the proponents of this 

petition from proceeding in the political arena.  So there 

must be some 200-word description of effect out there that 

matches the petition and that makes it a valid exercise of 

the people's initiative power. 

That said, we have proposed five alternatives, 

and as you rightly inquired, none of them seem to be 

acceptable to other side.  If we were to amend this petition 

and refile, another word can be challenged or random word 

could be attacked for having multiple dictionary definitions, 

and that's not the point of this entire exercise.  

So we presented alternatives that directly 

correspond and under NRS Chapter 295, all of their complaints 

and objections to our description of the fact, including in 

the affidavits or documents in support thereof must be 

included in their initial complaint.  So that's what they are 

limited to in terms of arguing against the petition today.  

THE COURT:  What about the 2023 argument that if 
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the legislature or the Court, whoever does it in 2021 then 

you're immediately redoing that again, redistricting two 

years later.  Does that make sense?  

MR. HOSMER-HENNER:  It does because in order to 

qualify for this ballot, in order to effect the amendment, 

this initiative will have to go to the voters in both the 

2020 election and the 2022 -- and the 2022 election.  If it 

were possible in an ideal world to establish those maps so 

the legislature does haven't to redraw them once and then 

redistrict again, of course that would make sense to 

everyone.  

But I'll offer two things.  One, is the 

proponents of this petition hopeful that the legislature 

takes into consideration the requirements against 

gerrymandering that are present in this petition knowing full 

well that if they introduce such a map it could be overturned 

in two years. 

Second, there's nothing in the petition that 

requires the commission or stops them from adopting the map 

adopted by the legislature so long as the legislature doesn't 

engage in partisan or racial gerrymandering and 

disenfranchising voters through the gerrymandering process.  

Those maps ideally should comply with the constitutional 

amendment as drafted.  So it really is up to the legislature 
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whether they want to draw invalid maps that the voters will 

disapprove that the voters through this petition have 

effectively preemptively disapproved of. 

And, again, because the people have reserved the 

power to conduct this initiative position -- petition process 

themselves they don't have to wait until 2031, 2033 in order 

to change the redistricting process.  If they believe that it 

is such an importance to the Nevada's democracy to begin that 

process now, changing requiring midyear, midcycle 

redistricting for the next decade is a small price, if any 

additional price to pay, for ensuring that the voters' rights 

are protected for supposedly, unless thus amendments further 

change for all of the succeeding decades.  

THE COURT:  The funding comes from the State of 

Nevada obviously; is that correct?  

MR. HOSMER-HENNER:  Correct.  Just like the 

commission for Judicial Discipline's funding comes from the 

State of Nevada as that is a constitutional body that doesn't 

specify the nature of its funding or have a specific 

appropriation for that.  

And, Your Honor, I may further say that the word 

independent is often used to refer to our federal judiciary 

and yet that is also a body that draws its funding from 

congress and is appointed by the President with the consent 
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of congress.  So we're arguing over this word of independent 

and forgetting that in our National Constitution and in the 

national way that we appoint our federal judiciary, that word 

is used to describe a process that is awfully similar to what 

were proposed in this current petition.  

THE COURT:  What about his argument about the 

veto power that there's, by the minority.  I mean, the way 

it's structured there's --

MR. HOSMER-HENNER:  First, that's nothing more 

than a policy argument, Your Honor.  That's a criticism of 

what our petition intends to do.  It is not something that 

he's objecting to it on the basis of policy.  

And second, we'll defend that because we believe 

that that consensus requirement ensures that our commission 

is a bipartisan commission that allows people who are 

appointed, and the commission will be made up of essentially 

two republicans and two democrats assuming those are the 

majority of minority parties in the Nevada Legislature and 

three nonpartisan or independents by requiring the members of 

the commission to participate together and have someone 

represented from each potential factor. 

THE COURT:  But they are the ones that picked the 

three members, right?  

MR. HOSMER-HENNER:  Correct.  Just as if 
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arbitrators would pick a neutral chairperson.  We believe 

that this process can and will work.  

And the one thing I would ask at this point is 

for Your Honor disregard all references to other states 

processes.  It's simply not true that every other state from 

an independent commission is different than this -- 

THE COURT:  How many states have adopted 

commissions, do you know?  

MR. HOSMER-HENNER:  Probably eight or nine that 

have adopted a fully empowered commission, and then I believe 

about five or six more that have an advisor commission where 

the commission recommends a plan and the legislature can veto 

with some certain portion and then redistricting back to 

that.  

But for instance, Hawaii, Montana, New Jersey and 

Washington all have a partially appointed commission made up 

of appointments from the legislative branch and then some 

additional number of additional commissioners.  So those 

statements concern what the majority of other redistricting 

commissions are not only not on the record but they are 

misleading and they are inaccurate, and more important they 

have no relevance to what we have chosen to do here in 

Nevada.  

The second broad point I would like to offer, 
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Your Honor, is that there's a -- what we're determining in 

some part is whether this is a political challenge to our -- 

to our specific petition that has merit because they -- the 

plaintiff actually believes that the description of effect 

does not fully inform the voters about what the initiative 

process does or whether it's a dilatory tactic designed to 

prevent this petition from getting to the voters.  

And there's an acid test to determine which of 

those is the case, and we perform that test by providing five 

alternatives that gave them the relief that they were 

seeking.  They complained about the word independent.  We 

excised the word independent.  Complained about the words 

fair and competitive.  We excised the words fair and 

competitive without conceding that those are inaccurate 

descriptions of what our petition is actually trying to do.  

Those words can be removed.  

They complained about the cost of the commission 

which is an absolutely hypothetical cost given that the 

statements used to support that cost argument are that there 

will be more litigation as a result of this commission 

process even though there was just litigation in the prior 

cycle under legislative process.  There's no way for this 

Court to quantify the exact costs of redistricting under this 

commission process or under the legislative process.  
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But even putting that aside, it would be awfully 

difficult for this Court to make a factual finding that the 

cost of redistricting will increase.  Even if you duplicate 

them by having commission to do it again after the 

legislature does, we have managed to remedy that within the 

200-word limit by including statements that the costs may go 

up.  

We believe the costs will go down because this 

will reduce partisan gerrymandering and reduce the incentive 

to have litigation over the partisan maps, and hopefully 

everyone will learn to accept the bipartisan maps that this 

commission will generate, but that's a hypothetical and 

speculative effect.  Even then our language solves and moots 

the concerns of plaintiff in terms of informing the voters 

about what the effect of this petition is. 

And the third and final broad point I would like 

to offer, Your Honor, is the statement about what the remedy 

is for this.  And plaintiff's counsel is simply incorrect 

about the status of the law and the way that these procedures 

go and the court process.  

It is not enough for this Court to invalidate 

this petition in the abstract.  Send us back to the drawing 

board with no guidance, file a new petition which then could 

be challenged.  Not only should plaintiff's counsel be aware 
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of this, it was cited in his brief and that was Sanctuary 

Cities case that this Court heard I believe last cycle.  And 

in that Supreme Court decision, the Nevada Supreme Court 

specifically held that it was error for this Court not to 

give factual findings in order to guide the process for 

initiative proponent to amend their description of effect in 

compliance with the Court's factual findings and instructed 

this Court to make those factual findings so that the 

initiative proponent wasn't simply shooting in the dark. 

That's what we're asking here for today is a way 

to minimize litigation, prevent delay and actually allow this 

substantive piece of good policy to get to the voters.  We 

can accept their factual, not their factual statements, but 

their complaints about our description of effects and moot 

and cure all of them today by removing the words that are 

objectionable and increase and include in the sentence about 

costs.  That moots and mitigates all of their concerns.  

This Court can make those factual findings.  We 

can amend the description of effects in compliance with this 

Court's factual findings, and we need not go in a 

merry-go-round of constantly circulating an amended 

description of effect only to have that be substantively 

challenged by some other dictionary or Thesaurus.  

So for all of these reasons we strongly believe 
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our description of effect is valid but if this Court feels in 

any way it isn't, the proper most efficient remedy is to 

amend our description of effect so that this political 

process can go forward. 

THE COURT:  Thank you.  

Mr. Benson?  

MR. BENSON:  Thank you, Your Honor.  So with 

regard to the point about the Court's -- this Court's role in 

the process, I actually agree with opposing counsel that we 

are also asking this Court to make factual findings and give 

direction about how this description effect is invalid and 

that that does guide the process.  We're not arguing 

otherwise.  

Our position is that it's not the goal of this 

Court nor as we as an advocate to secure in court in realtime 

and redraft a description of effect, but we are asking this 

Court to make factual findings about how and why this 

description of effect is not valid so that they can go and 

refile it.  And, of course, if they do refile it in 

compliance with those findings the statute bars it from being 

challenged again.  So I don't think that that is really that 

big of a point of contention.  

The other thing about this issue about debating 

policy versus the description of effect, in each one of these 
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cases, it's necessarily that the Court look at what the 

petition actually does.  And so you need to look at what the 

policy is that it's being proposed.  We're not going to 

debate whether that's wise policy or unwise policy, but it's 

necessarily required to look at what it proposes because you 

can't propose policy A and tell voters that you're actually 

proposing policy B in your description of effect.  That's -- 

that defeats the entire purpose of the description of effect.  

And, you know, an example of that is the RIP 

Commerce case.  That was referendum petition that would 

repeal the congress tax and that was the stated purpose of 

the petition.  That's what it said in the description of 

effect that this would appeal congress tax, and the Nevada 

Supreme Court nevertheless struck down the description of 

effect because it didn't describe what the actual effect 

would be which would be that it would unbalance the state 

budget.  

And we're not just doing this in a vacuum.  The 

Court has to look at what the policy is that's being proposed 

and determine whether or not that policy is being accurately 

described to the voters in the description with it.  That's 

really the touchstone of what that requirement is for, and so 

this petition with respect to taking into account what other 

states have done.  So there's about eight or nine other 

109



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

CAPITOL REPORTERS (775)882-5322
37

states that have not necessarily independent redistricting 

commissions but what the national counsel of state 

legislatures refers to as primary authority or primary 

responsibility committees, those are commissions that they 

draft the maps and the plans themselves and the legislature 

has limited or no ability to approve or veto those maps or 

anything of that sort.  Other states have a different system 

of another commission drafts it and then sends it to the 

legislature.  It's up to the legislature whether to adopt or 

approve the plan.  

Now, of those eight or nine states that have 

these primary responsibility commissions not all of them are 

independent, and there's only about four of those that are 

independent and that's Arizona, California, Colorado and 

Michigan, and they are independent because of these 

differences that are put into the, and most of those are 

constitutional initiatives in order to insulate the 

commissioners from this political pressure.  That's what 

makes its independent.  They are not under the control of or 

subject to the influences of the legislature or these other 

political process, and that's why each of those states has a 

process involved to take applications or to insulate the 

commissioners from that pressure. 

And so it's absolutely critical I think that the 
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Court look at what those other states do because that 

determines, you know, what a voter is going to expect.  For 

example, a voter who is being told that this is an 

independent commission probably expects it's going to look 

something like an independent commission in Arizona or in 

California or Colorado, but this commission bears no 

reasonableness whatsoever to those commission and so to call 

it independent when it has no reasonableness to those other 

states is very misleading.  

So with respect to the funding requirement, 

counsel made the argument that, you know, everybody gets 

their funding from the legislature, all of the branches of 

the government do and, therefore, we consider, you know, them 

to be independent.  So this is just as independent.  As the 

Nevada Supreme Court recognized in the Danes case, State 

versus Danes case, an independent branch of government can't 

function without funding, and that's just the practical 

reality.  

And given that it was, the issue is if the 

legislature withholds funding it could essentially subvert 

the Separation of Powers Doctrine by disallowing a separate 

branch of government from doing its job, and that is the case 

with respect to all of the branches.  And so to say that it's 

independent just because of that is I think a very 
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constrained and unusual definition of what is independent.  

And here we have a whole different issue because 

obviously our Separation of Powers Doctrine expressly says 

that the executive judiciary and the legislative are separate 

branches and coequal branches of government.  Here the 

petition says that the commission is part of the legislative 

branch.  

And as part of the legislative branch the 

question becomes, well, what if the legislature doesn't fund 

it?  Wouldn't it then be a separation of powers problem for 

the Courts to step in and order the legislature to fund it or 

to fund it in any particular way?  That's a whole different 

problem, and so it's not independent like these other 

branches where there's a clear constitutional mandate that 

they are independent from the legislature. 

So with respect to the alternatives, we do take 

issue with their alternatives for various different reasons.  

I mean, the first one for example, it characterizes it as a 

citizen commission which, again, we disagree with because 

like independent, this is really not the citizen commission.  

There's no application process.  It's not open to people to 

express interest.  It's you're only going to get appointed to 

this if you have political connections.  It's not a citizen 

commission. 
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This also, the first description also as we 

discussed fails to, all of these alternatives fail to 

disclose that it's going to undo the redistricting and have 

mid decade redistricting that's going to undo what was done 

in 2021 and that that, it's going to increase the cost as a 

result of that because clearly that's going to require some 

additional expense. 

Again, it doesn't provide any of the disclosures 

regarding the (inaudible) required by the parties.  It's 

going to be distributed in such a way that it's going to give 

an absolute veto authority to a very small minority of the 

commission. 

The second alternative that Your Honor 

referenced, unless I missed something that looks identical to 

the first one, except they took out the word citizen.  It's 

probably -- 

THE COURT:  Well, they took out the word 

independent and just focused on a redistricting commission.  

They additionally took out the words fear and competitive the 

way I was reading it, and so they neutralized that argument, 

so to speak, to some extent.  

And then you get down to the end and, again, I 

think they want redistricting beginning in 2023.  I guess if 

you didn't start in 2023 you have to start in 2031 is when it 
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would roll around again.  That would be the next time they 

did it in respect to that. 

MR. BENSON:  And that would be a typical 

redistricting cycle. 

THE COURT:  Right. 

MR. BENSON:  And that's why it's by omitting that 

that's going to redo what was just done.  That is the 

misleading part of this.  And so, like I said, all of the 

proposed alternatives do not include that, and so that's one 

of the reasons that none of them we feel are truly 

representative of what this petition is actually proposing. 

And so with alternative three, again, they add 

back in the use of citizen.  And as I just discussed -- 

THE COURT:  Well, you don't have to go through 

three and four or five.  I didn't care for either of those 

particularly.  What I kind of focused on was two because I 

thought that was the most clear and distinct that there was 

if I could somehow fix that to some extent.  

Again, I think Mr. Benson is correct from the 

standpoint it's up to me to make determinations in regard to 

where we go in regards to determining the facts, the aspect 

from it to a certain extent.  So you don't have to go on to 

those, Mr. Benson.  Thank you. 

MR. BENSON:  Thank you, Your Honor.  We would ask 
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that you do make some findings in this case that the 

description effect is not valid for those reasons that we 

discussed in the opening brief. 

THE COURT:  Okay.  

MR. BENSON:  And in its argument today. 

THE COURT:  Thank you.  Well, again, and what I'm 

inclined to do today, and again, I think there's a 

significant amount of time in regards to fixing this or 

before the election, so to speak, and everything.  I like 

alternative number two with the following change.  If I make 

any finding, I don't like the word independent.  I'm removing 

that.  I think you're correct, Mr. Benson.  I think it 

creates issues that don't have to be argued about.  I also 

like the fact that remove the fear and competitive because we 

don't know how these districts are going to come about, where 

they're going to end up in respect to that.  

The balance of that number two I like except the 

end of it.  This amendment will require redistricting 

beginning in 2023.  I can't do much about that.  I mean, 

that's an issue that you can argue about and each federal 

census.  And then I like the language rather than your 

language begin which will result in expenditures or state 

funds to fund the committee.  It's -- it's just the 

commission, excuse me.  It's going to cost money no matter 
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what.  It's just this is going to be a process that costs 

money and when you do do it and go about it with respect to 

that.  So, again, that's kind of where I am to a certain 

extent.  

Mr. Zunino, anything that the Secretary of State 

wants to offer?  I mean, you always sit in silence on the 

initiative and I enjoy the opportunity to poke the knife in 

you and ask where is the Secretary of State on these. 

MR. ZUNINO:  Well, I think -- 

THE COURT:  Huh?  

MR. ZUNINO:  -- the Secretary of State has no 

position on this matter, Your Honor. 

THE COURT:  Now, is that a surprise?  No.  I'm 

just kidding.  

Anyway, why don't you both prepare orders for the 

Court and provide them to me within ten days or something 

like that.  Again, I kind of modified number two a little bit 

because I think that's the one that I would kind of go with.  

I think you're absolutely correct, Mr. Benson, on 

independent and fair and competitive.  I don't like that 

language at all.  I think it is misleading.  I think it 

causes problems, but I think number two with some corrections 

may fit and may handle the situation.  So if that helps 

anybody, that's kind of where I am. 
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MR. BENSON:  Okay.  Thank you, Your Honor.  I 

just want to clarify.  So you are not requiring that it 

include the language that it's going to undo what was done in 

2021; is that correct?  

THE COURT:  No.  It's going to say -- I don't 

know how you fix that.  2023 is going to be what it is, and 

they can do whatever they do at that time, so. 

MR. HOSMER-HENNER:  Your Honor, on that point we 

could, unless you're ordering us not to, we could include a 

statement that it would require redistricting in 2023 which 

we could replace the legislative maps in 2021.  

THE COURT:  You could add that if you want.  That 

clarifies it.  I think that helps Mr. Benson out. 

MR. HOSMER-HENNER:  Thank you. 

THE COURT:  That doesn't bother me either. 

Okay.  Again, you know, I went back.  This is 

great because I went back to the original order that I did in 

redistricting back in 2011, and I kind of was going through 

because there's some -- there's some preconditions that have 

to be met, and there's a standard that you go through and 

different things in respect to that.  We spent considerable 

time coming up with this order.  So it was kind of fun to go 

back and read it.  I thought, wow, we didn't do a bad job 

back then.  So, anyway, thank you.  
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Court will be in recess. 

MR. BENSON:  Thank you, Your Honor.

MR. HOSMER-HENNER:  Thank you.  
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STATE OF NEVADA, )
)

CARSON CITY. )

I, KATHY JACKSON, do hereby certify:

That on December 23, 2019, a hearing was held in 

the within-entitled matter in the Carson City, Nevada 

District Court, Department No. 1;

That said trial was recorded on JAVS, and said 

JAVS was delivered to me for transcription;

That the foregoing transcript, consisting of 

pages 1 through 46 is a full, true and correct transcript of 

said recorded JAVS performed to the best of my ability.

Dated at Carson City, Nevada, this 24th day of 

March, 2020.

                              
  KATHY JACKSON, CCR 
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR CARSON CITY 

 

REV. LEONARD JACKSON, 

 

Plaintiff, 

v. 

 

FAIR MAPS NEVADA PAC, and 

BARBARA CEGAVSKE, in her official 

capacity as Nevada Secretary of State,   

 

Defendants. 

 

Case No.: 19 OC 00209 1B 

 

Dept. No.: I 

 

 

ORDER GRANTING  

DECLARATORY AND INJUNCTIVE 

RELIEF 

 

 

 

 

 

 The Court, having reviewed the Parties’ briefs and considered arguments of counsel, finds that 

good cause exists to grant declaratory and injunctive relief in favor of the Plaintiff, Rev. Leonard 

Jackson.  

I. BACKGROUND 

 On November 4, 2019 Defendant Fair Maps Nevada PAC filed a constitutional initiative 

petition designated as #C-02-2019 by the Secretary of State. The initiative petition seeks to amend 

the Nevada Constitution to require that redistricting be performed by a commission rather than by the 

Legislature (“the Petition”).  

 The Petition would create the “Independent Redistricting Commission” (“Commission”) 

within the legislative branch of state government. Petition, Section 5A(1). The Commission would 

consist of seven members. Petition, Section 5A(2). The Senate Majority Leader, Senate Minority 

Leader, Speaker of the Assembly, and Assembly Minority Leader each appoint one commissioner. Id. 

These four commissioners appoint three additional commissioners, each of whom has not been 
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registered or affiliated with either of the two largest political parties in the State within the last four 

years, and is not registered or affiliated with the same political party as another commissioner. Id. 

The Commission shall adopt a redistricting plan not later than July 1, 2023, and thereafter not later 

than 180 days from the release of the decennial census. Petition, Section 5B(2).  

 The Commission must draw districts according to certain criteria, and must apply those criteria 

in the order listed in the Petition. Petition, Section 5B(1). These criteria include ensuring that, on a 

statewide basis, the districts “do not unduly advantage or disadvantage a political party.” Id. The last 

criteria that the Commission may consider is the number of politically competitive districts. Id.  

The Description of Effect of the Petition states in full:  

 

This measure will amend the Nevada Constitution to establish an Independent Redistricting 

Commission to oversee the mapping of fair and competitive electoral districts for the 

Nevada Senate, Nevada Assembly, and U.S. House of Representatives. 

 

The Commission will consist of seven Nevada voters, four who will be appointed by the 

leadership of the Nevada Legislature, and three who are unaffiliated with the two largest 

political parties who will be appointed by the other four commissioners. Commissioners 

may not be partisan candidates, lobbyists, or certain relatives of such individuals. All 

meetings of the Commission shall be open to the public who shall have opportunities to 

participate in hearings before the Commission.  

 

The Commission will ensure, to the extent possible, that the electoral districts comply with 

the United States Constitution, have an approximately equal number of inhabitants, are 

geographically compact and contiguous, provide equal opportunities for racial and 

language minorities to participate in the political process, respect areas with recognized 

similarities of interests, including racial, ethnic, economic, social, cultural, geographic, or 

historic identities, do not unduly advantage or disadvantage a political party, and are 

politically competitive.  

 

This amendment will require redistricting by the Commission beginning in 2023 and 

thereafter following each federal census.  

 

Petition, p. 3, Description of Effect. 

 

 On November 26, 2019, Plaintiff Reverend Leonard Jackson filed a timely complaint and 

opening brief pursuant to NRS 295.061, challenging the Description of Effect as misleading and 

inaccurate. Defendant Fair Maps filed an answer and an answering brief, to which Plaintiff 

Jackson replied. The Court heard argument on the matter on December 23, 2019.   
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II.    ANALYSIS 

A. Legal Standard for the Description of Effect. 

 NRS 295.009(1)(b) requires that every initiative “[s]et forth, in not more than 200 words, a 

description of the effect of the initiative or referendum if the initiative or referendum is approved by 

the voters.” The purpose of the description of effect is to “prevent voter confusion and promote 

informed decisions.” Nevadans for Nev. v. Beers, 122 Nev. 930, 939, 142 P.3d 339, 345 (2006). 

 The description of effect must appear on every signature page. NRS 295.009(1)(b). Thus “[t]he 

importance of the description of effect cannot be minimized, as it is what the voters see when 

deciding whether to even sign a petition.” Coal. for Nev.'s Future v. RIP Commerce Tax, Inc., No. 

69501, 2016 Nev. Unpub. LEXIS 153, at *5 (May 11, 2016) (unpublished decision – NRAP 36(c), 

citing Educ. Initiative PAC v. Comm. to Protect Nev. Jobs, 129 Nev. 35, 37, 293 P.3d 874, 876 

(2013) and Las Vegas Taxpayer Accountability Comm. v. City Council, 125 Nev. 165, 177, 208 P.3d 

429, 437 (2009)). 

 For that reason, the description of effect “must be a straightforward, succinct, and 

nonargumentative summary of what the initiative is designed to achieve.” Educ. Initiative, 129 Nev. 

at 37, 293 P.3d at 876. The district court must also analyze “whether the information contained in the 

description is correct and does not misrepresent what the initiative will accomplish and how it intends 

to achieve those goals.” Id., 129 Nev. at 35. 293 P.3d at 883. 

B. The Description of Effect inaccurately states that the Commission would be 

“independent,” and therefore is misleading.  

 The first sentence of the Petition’s description of effect states in relevant part: “This measure 

will amend the Nevada Constitution to establish an Independent Redistricting Commission.” 

(Emphasis added.) The Court finds that the Description of Effect’s characterization of the 

Commission as “independent” is inaccurate and materially misleading.  

 Specifically, the Court makes the following findings of fact:  

1. A majority of the Commission would be directly appointed by legislative leadership of the 

two largest political parties; 

2. The remaining three members of the Commission would be appointed by those appointees; 
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3. The Petition does not contain any mechanism to prevent commissioners from running for 

office immediately after performing redistricting, and thus no mechanism to prevent 

commissioners from acting in their personal self-interest; 

4. The Petition does not contain any requirement that the Legislature fund the commission, 

nor set forth any dedicated funding to ensure that the Commission can carry out its duties; 

5. The Commission as proposed in this Petition differs substantially from “independent” 

commissions in other states, which use an application and selection process for 

commissioners that is not under legislative control and which provide for independent 

funding for the commission; 

6. The Commission proposed in this Petition is not “independent” of the Legislature, nor 

“independent” from political influences.  

 Based on these findings of facts, the Court makes the following conclusions of law: 

1. The Description of Effect is inaccurate because it describes the Commission as “independent,” 

which it is not; 

2. The Description of Effect is materially misleading because the creation of a truly independent 

redistricting commission is very different policy than what is actually being proposed in the 

Petition; 

3. Voters would be deceived and misled by the current Description of Effect into expecting the 

Commission to function independently; 

4. Accordingly, the Description of Effect’s characterization of the Commission as “independent” 

is inaccurate and misleading, and the Description of Effect therefore violates NRS 

295.009(1)(b).  

C. The Description of Effect inaccurately states that the Commission will create “fair 

and competitive” districts.  

 The Petition’s Description of Effect represents that it will end partisan gerrymandering in 

Nevada by creating “fair and competitive electoral districts.” The Court finds that the Description of 

Effect is materially misleading because in fact the Petition requires neither fairness nor 

competitiveness.  
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 Specifically, the Court makes the following findings of fact: 

1. The U.S. Supreme Court recently reaffirmed its prior holdings that partisan 

gerrymandering is a political question and is thus an issue that cannot be redressed in 

federal court; 

2. The Petition states that the Commission should ensure that districts “do not unduly 

advantage or disadvantage a political party” (Petition, 5B(1)), 

3. The Petition does not require “fairness” between the parties, but only states that one should 

not be “unduly” advantaged or disadvantaged; 

4. The Petition contains no criteria for its members to ensure that commissioners are 

representative of the racial, language, or geographic diversity of Nevada;  

5. The Petition states that the Commission should, to the extent practicable, and only after 

considering all other redistricting criteria, consider making the districts politically 

competitive, id.; 

6. The Petition does not require any districts to be politically competitive, id.; 

7. The Petition requires a supermajority of five out of the seven commissioners to adopt a 

redistricting plan. Additionally, the Petition requires at least one vote to come from a 

representative of each major party, and one from a non-major party member. The Petition 

therefore allows a small minority of the Commission to veto any redistricting plan. 

 Based on these conclusions of fact, the Court makes the following conclusions of law: 

1. The Description of Effect is inaccurate because it represents to voters that the Commission 

will create “fair and competitive” maps when in fact the Petition does not require the maps 

to be either fair or competitive; 

2. The Description of Effect is materially misleading because voters reading it would be 

deceived and misled into believing that the Petition will stop partisan gerrymandering 

when it is designed to tolerate unfairness between the parties; 

3. The Description of Effect is materially misleading because voters reading it would expect 

that the Petition would require the Commission to draw politically competitive districts, 

but it does not; 
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4. The Description of Effect fails to adequately inform voters that the Petition would give 

disproportionate power to a small and non-representative minority of the Commission to 

veto any redistricting plan; 

5. Accordingly, the Description of Effect’s assertion that the Commission would create “fair 

and competitive” districts is inaccurate and misleading, and the Description of Effect 

therefore violates NRS 295.009(1)(b). 

D. The Description of Effect is Invalid Because it Fails to Inform Voters of the Cost of 

the Commission.  

 The Description of Effect is invalid because it fails to adequately inform voters of the practical 

consequences of the Petition.  Coal. for Nev.'s Future v. RIP Commerce Tax, Inc., No. 69501, 2016 

Nev. Unpub. LEXIS 153, at *5 (May 11, 2016). Specifically, the Court makes the following findings 

of fact: 

1. The Legislature will perform redistricting in 2021; 

2. The Petition would require the Commission to perform redistricting again in 2023;  

3. The Petition would have the effect of replacing the redistricting plan that the Legislature 

adopts in 2021; 

4. The Petition would have the effect of increasing the costs of redistricting by requiring mid-

decade redistricting in 2023; 

5. The Petition would increase the cost of redistricting due to litigation because of the 

Petition’s lack of guidelines concerning partisan gerrymandering and lack of provisions to 

deal with contingencies such as vacancies, lack of a quorum, lack of funding, and so forth; 

 Based on these conclusions of fact, the Court makes the following conclusions of law:  

1. The Description of Effect fails to adequately disclose the true effects of the Petition;  

2. The Petition will require additional state spending on redistricting because it requires mid-

decade redistricting in 2023; 

3. The Description of Effect fails to adequately inform voters that the 2023 maps created by 

the Commission would replace the 2021 maps drawn by the Legislature; 
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4. The Description of Effect fails to adequately inform voters that it will increase costs due to 

litigation;  

5. The Description of Effect does not inform voters of material practical consequences of the 

Petition and therefore violates NRS 295.009.   

III. ORDER 

 For the reasons set forth above, IT IS HEREBY ORDERED that: 

1. The Court finds and declares that the Description of Effect is invalid because it is 

inaccurate and materially misleading and does not comply with NRS 295.009; and, 

2. The Secretary of State is enjoined from taking any further action to process the Petition in 

its current form, including without limitation, placing it on any ballot. 

 

Dated:                                                          . 

 

 
        

        DISTRICT COURT JUDGE 
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CASE NO.  19-OC-00209

DEPT. NO.  1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

BEFORE THE HONORABLE DISTRICT COURT JUDGE, JAMES T. RUSSELL

REV. LEONARD JACKSON, 

Plaintiff,

vs.  

FAIR MAPS NEVADA PAC, and
BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State,

Defendants.
/

JAVS TRANSCRIPT OF PROCEEDINGS

PETITION HEARING

DECEMBER 23, 2019

Transcribed By: Kathy Jackson CSR
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A P P E A R A N C E S

For the Plaintiff: KEVIN BENSON
Attorney at Law
123 W. Nye Lane, Suite 487
Carson City, NV. 89706

For the Defendants: McDONALD CARANO
BY:  ADAM HOSMER-HENNER
100 West Liberty Street
10th Floor
Reno, NV. 89501

For the Secretary of State: GREG ZUNINO
Deputy Attorney General
100 N. Carson Street
Carson City, NV. 89701
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DECEMBER 23, 2019, CARSON CITY, NEVADA

-oOo- 

THE COURT:  For the record this is Case Number 

19CO009, Leonard Jackson versus Fair Maps Nevada PAC and 

Barbara Cegavske.  Show the appearance of Kevin Benson on 

behalf of Reverend Leonard Jackson.  Show the appearance of 

Adam, please state your name for the record. 

MR. HOSMER-HENNER:  Adam Hosmer-Henner from 

McDonald Carano.  

THE COURT:  And you are Greg Zunino.

MR. ZUNINO:  Your Honor, Greg Zunino.  We're here 

on behalf of the Secretary of State.  

THE COURT:  Thank you. 

This is the time set for a hearing in regards to 

the petition that was filed.  It's an initiative petition in 

respect to this particular matter.  

Mr. Benson, are you ready to proceed?  

MR. BENSON:  Yes, I am, Your Honor. 

THE COURT:  Go ahead, Mr. Benson. 

MR. BENSON:  Thank you, Your Honor.  So we are 

here on a constitutional initiative petition that proposes to 

amend the Nevada Constitution to create a redistricting 

commission instead of having the legislature perform 

redistricting.  
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And as the Court is aware, we're not here to 

debate the policy or the wisdom of that policy, whether 

that's good or bad or wise or unwise.  It's clear that 

anybody can propose whatever policy they like, whatever 

changes they like through the initiative process in Nevada.  

However, under Nevada law what you can't do is you can't 

propose one policy in your petition and tell voters in your 

description in effect you are doing something else, and 

that's the crux of the challenge here is that the description 

of effect is materially inaccurate and misleading. 

So as you're aware, Your Honor, the standard for 

description of effect is that it must be a straight forward 

succinct non-argumentative summary of what the initiative 

will do.  And the role of this Court, the district court is 

to analyze whether the information, quote contained in the 

description is correct and does not misrepresent what the 

initiative will accomplish and how it intends to achieve 

those goals, end quote.  That's the Education Initiative PAC 

case.  

And so in this case there's several problems with 

the description of effect, and I'll start with the name of 

the commission which is they call it the Independent 

Redistricting Commission.  And it states on the very first 

sentence of the description of effect that it will create an 
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independent redistricting commission, and this is simply not 

accurate because the commission is not independent.  It's not 

independent for a couple of reasons.  

The first is its composition.  It's composed by 

direct appointment of a majority of the commissioners by the 

legislative leadership and then those appointees directly 

appoint the remaining three members minority of the 

commission.  And so as a result of this process, what you 

have are only people who are well politically connected that 

are going to get appointed to this commission.  There's no 

insulation from the politics or from the political pressures 

or the legislature in this appointment process. 

And there's nothing also in this petition that 

prevents the commissioners themselves from acting in their 

own self-interest.  For example, you would be perfectly free 

to sit on the commission, to draw these plans and these maps 

and then immediately thereafter in the next election run for 

the district that you just drew.  And this is in stark 

contrast to the independent redistricting commissions that 

have been formed in other states. 

These other states, they involve some kind of 

process to avoid this direct appointment issue, and they 

generally do that through some third party mechanism or a 

third party, neutral third party, not the legislature, not 
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the party leadership creates, either does the appointments 

directly or creates pools from which the appointees are made.  

And these other states also, most of them use an 

application process.  So that somebody who's interested in 

serving on a commission but who does not necessarily have the 

political connections to get appointed can make an 

application and somebody will review that application, see if 

they are qualified and, again, either appointments depending 

on the state made from a pool or they are made -- or they are 

made directly from that third party.  And in states they are 

also done randomly.  

So the point is there's this application process 

that opens it up to other citizens, people who are not 

necessarily politically connected, and that gives an 

opportunity for them to show their interest and a real 

possibility to actually be selected to serve on this 

commission. 

Other states also generally have some period of 

time after which commission owners are barred from being 

elected to or appointed to an office.  And that, again, 

depends on the state but it's anywhere from two years to in 

some cases in certain offices in California it's ten years.  

But the point is to, again, remove that incentive, one, to 

actually personal interest that I'm going to draw myself a 
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district essentially and run for that district but also to 

remove some of the political pressure where, you know, if you 

do what we ask you to do on this commission, we're going to 

support your campaign in this next year.  Well, if we barter 

for money for the next two or four or six years or whatever 

the case may be that will remove some of that pressure and 

criticism insulation from that political process. 

So another major issue with the independence or 

the lack thereof in this petition is the funding mechanism 

or, again, I should say the lack of a funding mechanism.  

There's no provision in this petition that provides any 

funding for the commission nor is there any mandate that the 

legislature fund the commission at all or any particular 

amount or in any particular way.  

Of course, the legislature is the branch of 

government that controls the purse strings.  And so by giving 

the legislature essentially complete discretion and control 

over how to fund the commission, what to appropriate the 

money for, what it can be spent on or whether to fund it at 

all, that gives the legislature substantial control over the 

commission.  And, again, this is in contrast to other states 

that have set up independent commissions where those states 

mandate that the legislature fund the commission either in a 

particular dollar amount we're using some kind of formula to 
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figure out how much that should be. 

And Arizona has even gone one step further and it 

has expressly given authority to the commission and authority 

and standing to sue in court to challenge the adequacy of its 

funding.  And that gives it further independence from the 

legislature so that it's not beholding to what the 

legislature deems it can spend money on or cannot spend money 

on. 

So for these reasons the commission that is 

proposed in this case contrary to what is stated in the 

description of effect and in the language of the petition 

itself is not an independent commission.  It essentially 

bears no reasonableness whatsoever to these independent 

commissions that have been enacted in other states.  

And because of that the description of effect is 

not just inaccurate but it is seriously misleading to members 

because the general plain language or plain meaning of the 

term independent is that it's free from control or that it's 

free from the influence of another person or another body, 

and that is just simply not the case in this case.  This 

commission is very much subject to political pressures.  It's 

very much subject to political control from the legislature. 

THE COURT:  Let me ask you a question because 

obviously the census is going to be done in 2020 again; is 
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that correct?  

MR. BENSON:  Correct. 

THE COURT:  And then as it was in 2010 and then 

we get to 2023 is when this would go in effect, is there 

going to have to be another census or another, some kind of 

further action taken because I would presume after the 2020 

census there's going to have to be a redistricting done. 

MR. BENSON:  Correct. 

THE COURT:  So then would you turn around and 

redo it again in two years or a year or whatever it was?  

MR. BENSON:  It would redo it again in two years 

and that's another problem with description of effect in this 

case is -- 

THE COURT:  Does that make sense to anybody?  I 

don't know.  You do it and turn around and do it again in 

another year and a half.  I don't know.  I'm just thinking 

out loud. 

MR. BENSON:  It doesn't make sense to me, Your 

Honor, but again that's -- they're free to enact that policy 

if that's what they want to pursue, but they have to tell 

voters that's what they are doing because as I stated in my 

reply brief, at least as far as I could find as far as 1965, 

Nevada has not had any mid district -- mid decade 

redistricting.  So you're right.  There's one census that 
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will happen in 2020.  The legislature will redistrict 2021 

and then this will -- this petition mandates that the 

commission redistrict again in 2023.  So it's going to undo 

whatever the legislature just did.  It's going to mid decade 

redistricting what we haven't done at least in recent history 

and it's going to also increase the cost of redistricting 

because we're essentially going to have a do-over in just a 

year or two after the legislature has already done.  

THE COURT:  The last redistricting cost the State 

of Nevada approximately 35 to $38,000 and that was based upon 

the three masters that we paid out of this court in order to 

sit down and do it on an independent basis.  So, again, that 

is as very reasonable I think from if you look around the 

United States.  It was very very reasonable. 

MR. BENSON:  And I think that that was an unusual 

circumstance, Your Honor, in for redistricting a commission 

like this to go through the entire process and it's going to 

need to have some kind of staff.  It's going to have to hold 

all of these public hearings and so forth and so on.  And I 

-- correct me if I'm wrong, but as I recall the commissioners 

in that case were not paid a salary but were essentially 

volunteers. 

THE COURT:  No.  They were all -- every one, 

every master was paid $100 an hour.  That's where the $3,800 
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came from. 

MR. BENSON:  I thought it was a per diem, Your 

Honor.  My apologies. 

THE COURT:  No.  Basically the staff as it 

existed up there and the people from the legislature, and so 

they provided the staff in regards to that, but and they had 

a hearing in the north and in the south.  So, again, that was 

an unusual situation.  

MR. BENSON:  It was an unusual situation and I'm 

glad you mentioned the staff because that's another issue 

with the independence of this commission is, again, there's 

no provision for its funding.  There's no provision for 

staff.  So if it's going to be using its own staff that's a 

question we don't know or if it's going to be using the 

legislative staff, like the masters did the last time around, 

if that's what ends up doing then that is yet another 

influence from the legislature in control potentially that it 

can exert over this commission.  

And so in this case, even if the costs are not 

substantial, which I think if they are going to hold these 

public meetings and do all of this and get computer software 

and all that they need, especially if they are going to do it 

independent of the legislative staff, even if that cost is 

not that substantial I think what is substantial is what you 
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mentioned earlier which is that we're going to have 

redistricting just like normal, but then we're going to 

completely undo all of that just two years later, and I think 

that's material to a lot of voters, and that is not disclosed 

anywhere in the description of effect in this case. 

THE COURT:  Does it -- it kind of implies that 

there will be two selected from the original four, if I'm not 

mistaken, basically by the legislative majority, minority 

from both houses in respect to that.  What if they are all 

democrats and republicans?  What about the independent voter 

out there?  What about, does he ever get a shot at being on 

this commission?  

MR. BENSON:  Well, that's kind of the interesting 

thing about this commission is it doesn't guarantee a 

nonpartisan or independent voter any seat on this commission.  

It only requires that those three other commissioners not be 

affiliated with a major party.  So they could be affiliated 

with a minor party.  

And given that there's going to be, you know, 

partisan majority of the commission, it's reasonable to 

expect that those commissioners are going to want to appoint 

somebody who aligns more or less with their party.  So you 

could have republicans selecting a libertarian for example or 

democrats selecting a green party.  And so one of the other 
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issues with this petition and the fairness aspect of it is 

that there's no guarantee that nonpartisans are going to have 

any seat on this either, even though as we stand now 

nonpartisans are almost 25 percent of our registered voters.  

And if that has -- that number has been 

increasing rapidly, and so I expect that by 2031, and there's 

a typo in my brief, I said 2021, I mean 2031, I expect that 

nonpartisan voters will be a full third or more, but yet 

there's no guarantee that they're going to have any seats on 

this commission at all.  

In fact, what this commission is going to do is 

or excuse me, this petition, is it's going to enshrine in the 

constitution a majority control of the commission in the two 

major parties, both of which are rapidly losing ground to 

nonpartisans.  Meanwhile, the minor parties at least for now 

represent about six and a half percent of all registered 

voters.  So they may be substantially over-represented on 

this commission, while nonpartisans have no guarantee of 

their representation at all. 

And so that is -- that goes to the fairness 

aspect of the description of effect which to answer that, 

that's one of the second major issues with the description of 

this, of effect in this case is it tells voters that it's 

going to adopt fair and politically competitive maps.  And 
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one of several problems with that, one I just discussed.  

Another is that there's really no guarantee that this is 

going to do anything to fix partisan gerrymandering.  

As I discussed in the brief, the U.S. Supreme 

Court recently reaffirmed its position that partisans 

gerrymandering is a political question and because of that 

the federal courts really have no jurisdiction over that, and 

so they are going to have to do something on the state level 

in order to address partisan gerrymandering.  

But in this petition what it requires the 

commission to do is not to fix gerrymandering.  It just says 

that it should ensure no parties go unduly disadvantaged.  So 

it doesn't give any guidelines or any definitions about what 

that means to be unduly disadvantaged.  

And so what it does is it actually contemplates 

that there's going to be at least some unfairness between the 

parties because it contemplates by using the term unduly that 

there's going to be some disadvantage to one party or the 

other.  How much we don't know because there's no guidelines 

and there's no definition.  

And so I think one thing that we do know because 

of that is that there's going to be lots of litigation 

because whichever party feels like it was slighted has 

absolutely nothing to lose and everything to gain by going to 
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court and arguing that it's being unduly disadvantaged.  

And so this petition is not going to fix partisan 

gerrymandering.  It doesn't have a mandate that it makes 

these maps fair between the parties.  It just says you can't 

unduly disadvantage one.  So, again, the description of 

effect is inaccurate and it's misleading because a voter 

reading this is going to think, oh, well, this is going to do 

away with partisan gerrymandering, but it's really not 

required to do that at all. 

THE COURT:  Let me ask you is the Court required, 

and I think you made this point in your brief, it says the 

Court is not required to rewrite the description of effect. 

Is that true?  

MR. BENSON:  That is correct, Your Honor.  It is 

the obligation of the proponents of the petition to amend 

their description of effect and to refile that with the 

Secretary of State.  When you refile it that's how the 

amendment is accomplished. 

THE COURT:  I tried to find that in the case you 

cited, the Beers case.  Is it in that case?  

MR. BENSON:  The Beers case is the description of 

effect is an integral part of -- what they had argued in that 

case was that the petition that they filed is different from 

the description of effect that they circulated.  So they 
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said, oh, but we filed the petition with the Secretary of 

State and, therefore, everything is okay.  And the Court said 

no, no, they are one in the same.  They are part of the same 

document, and you have to file the one that you're going to 

circulate before you circulate it.  

And the other thing that that case said is that 

once you file it, that is the version that you have to 

circulate.  So in effect with the description of effect is 

invalid, you can't circulate that petition unless you refile 

it, and so that's how the amendment is done is you change the 

description of effect and you refile the entire thing with 

the Secretary of State. 

THE COURT:  Did you look at all of the 

alternative of descriptions of effect that they provided?  

MR. BENSON:  I did. 

THE COURT:  Any of them meet your approval?  

MR. BENSON:  Unfortunately no. 

THE COURT:  Well, I knew you were going to say 

that.  I don't know why, but I kind of figured that was the 

case.  None of them come close, huh?  

MR. BENSON:  I'm not -- 

THE COURT:  I'm putting you on the spot.  

MR. BENSON:  We had issues with all of them.  I 

think the last one, the fifth one starts to make a good start 
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but I think that there's issues with all of them.  And I -- 

if you would like, we'll address each of those now, but I 

meant to do so a little later but I can certainly do so if 

you would like, Your Honor. 

THE COURT:  Well, I was looking at them and I was 

looking like, well, you know, I was looking at the second -- 

the one that basically calls it the, gets rid of all of the 

language and calls it just establishing a redistricting 

commission.  I mean, it takes all of the nuances out of it 

and just says we're going to create a redistricting 

commission in respect to that.  

And that kind of seemed fine to oversee the 

mapping of electoral districts.  It takes out the fair and 

competitive language that bothers you as well.  Then you get 

down to the end and -- and part of it, this amendment will 

require redistricting beginning in 2023 and each federal 

census.  And then the language after that wasn't exciting to 

me but it may be some language which will result in 

expenditures of state funds to fund the commission.  I mean, 

there's no doubt that you're going to have to -- funds are 

going to have to be expended to fund this commission.  What 

that amount is or not nobody will know, they really won't 

until you get down to the end.  So I kind of looked at that 

one kind of better than the others to be honest with you.  
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I thought the second one kind of has some merit, 

so to speak, but tell me what is wrong with the second one.  

You don't have to go beyond the second one.  

MR. BENSON:  So there's a couple of things.  One 

is what we just discussed earlier is that it does say it's 

going to be redistricted in 2023. 

THE COURT:  Well, I know that's a problem. 

MR. BENSON:  Right.  It doesn't say what's really 

important about that which it's going to undo what the 

legislature just did in 2021, and so that's the part, that 

omission makes it inaccurate and misleading. 

THE COURT:  What if you take out beginning in 

2023 and leave that out?  

MR. BENSON:  And this -- 

THE COURT:  I know that doesn't help everybody 

but I'm just -- 

MR. BENSON:  Correct, Your Honor.  It's material 

that they disclose to voters that it's going to essentially 

just do -- have a do-over what the legislature just did, and 

so that's the point of my argument before that you just asked 

me about is I can't ethically represent my client and come 

into court and help them draft their initiative, you know, in 

real time. 

THE COURT:  Well, I noticed you pointed that out 
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in your brief too.  It's not my job to rewrite it for them. 

MR. BENSON:  Right.  And so what we're asking the 

Court to do is to look at the petition as it's drafted and to 

make a ruling on whether the description of effect as it 

stands now is valid or not, and then it will be up to the 

petitioners, to the proponents to redraft and refile their 

description of effect in order to amend it. 

THE COURT:  Is there any case law that says the 

Court is required to help or, again, I'm back to that 

question, help or assist them in that regard?  

MR. BENSON:  Not that I'm aware of, Your Honor.  

There is, of course, the statute that says if they amend it 

by refiling it with the Secretary of State in a way that 

complies with the Court orders then it can no longer be 

challenged.  And so that -- but there's nothing that I am 

aware of that requires that the district court do that for 

them, and I would submit that that's not the role of the 

district court.  The role of the district court is simply to 

determine as its filed now whether or not it is a valid 

description of effect. 

So going on to fairness and the competitiveness 

issues.  So we have discussed the fairness in a couple of 

different respects.  Another issue under fairness on this 

commission is there's no requirement that the commissioners 
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themselves represent voters either in terms of partisan 

breakdown or in terms of any other aspect of diversity of the 

state, not geographic, not racial, not language, not anything 

else.  

So as I point out in the brief, it's perfectly 

possible you could have the entire commission made up of old 

rich guys from Las Vegas and they are drawing the maps for 

the entire state.  

And another issue with respect to fairness is the 

way this is composed is it requires a super majority of 

commission five votes in order to approve a plan, and those 

votes have to be distributed between -- there has to be at 

least one vote from each major party, and there also has to 

be at least one vote from one of the non major party 

commissioners.  

And so what this does is it creates an 

essentially automatic veto power in a very small minority of 

the commission.  And so for example, let's say you have all 

three non major party commissioners and two on the same side 

major party commissioners, they all agree on a plan.  The 

other two major party commissioners, if they vote no, that 

plan can't pass, and all it takes is a little bit of, you 

know, political polarization and this committee will never be 

able to pass a plan because they have absolute veto power 
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even if the entire other five commissioners agree on the 

plan. 

So giving that kind of power to a very small 

minority on this commission, that is unfair, and that ties 

into what I talked about before is that the commission 

doesn't represent and especially going into the future with 

the changing of the demographics if we amend the 

constitution, it's going to be even worse and it's not going 

to represent the partisan breakdown of the state's voters.  

THE COURT:  Wouldn't that be nice to have a 

commission that basically took this out of the legislative 

hands and the Courts hands?  

MR. BENSON:  I think that, again, if you want to 

propose the policy of an actual independent redistricting 

commission that again we can debate whether that's good 

policy, bad policy, but the point in this case is that that's 

not what they are doing.  And I anticipate as discussed in 

the brief that this petition, you know, the minority veto 

power, there's nothing in this petition that describes what 

happens if they can't pass a plan.  Presumably we're right 

back here just like we were in 2011.  

There's nothing that discusses what happens if 

they -- if the two major party, the four evenly party split 

commissioners can't agree on who to appoint for those other 
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three other commissioners.  There's nothing to fill vacancies 

generally or in that commission or the commission might not 

be able to be constituted because of that, and yet there's 

nothing in this petition that will account for any of those 

contingencies.  

So as a result I think that it's going to 

increase cost of redistricting not to just in terms of 

redistricting itself but in terms of the litigation that it's 

going to cost, and this is not what I'm going to call 

ordinary redistricting litigation.  This is not litigation 

over whether the plan itself is constitutional or whether it 

violates the voter rights act or anything like that.  It's 

purely litigation related to procedural issues with the 

commission itself. 

So going on to the other aspect of redistricting 

effect of competitiveness issue is, again, the description of 

effect tells voters that it's going to create politically 

competitive districts.  And once again this is simply not 

accurate, and it's misleading because there is no requirement 

in the petition that it create competitive districts.  

It does tell voters that it will, and this -- the 

petition in this case simply directs the commission to if 

practicable consider political competitiveness, and it is the 

very last of the considerations that the commission is 
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supposed to consider.  And not only is it very last, it says 

especially in the commission that each of those has to be 

considered in order.  So it's the very last thing and it's 

only if practical.  So, again, it's going to mislead voters 

into believing this commission is going to do something that 

its simply not required to do. 

So we've already discussed the cost aspects of 

this -- of the petition as well and especially the fact that 

it's going to have a do-over.  That both relates to the cost 

and this argument that that's speculative or hypothetical, 

frankly, I don't think has any merit because the petition 

mandates that they redistrict in 2023.  So that's going to be 

a cost.  There's nothing hypothetical or speculative about 

that.  The idea is it won't be much of a cost because it 

could just, you know, adopt the plan that the legislature 

passed in 2021.  It's possible, I mean everything is possible 

but, frankly, I think it's extremely improbable.  

And there's going to be, of course, different 

political influences on this commission because of the way 

it's constituted and so forth and so on that for it to simply 

adopt the plan that the legislature adopted is probably not 

going to happen.  So it's misleading and it's inaccurate by 

not describing to voters, one, that it's going to increase 

their cost and there's nothing speculative about that and 
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also that it's going to have a do-over of what the 

legislature had just done. 

And so what we're asking the Court to do in this 

case is to define the description effect as presented 

currently is not valid.  That does not comply with NRS 295.09 

because it is inaccurate and misleading in describing the 

commission as independent, that it promises voters that it's 

going to fix partisan gerrymandering when it won't, and it 

tells voters that it's going to create Fair Maps.  And, 

again, it will not do this.  It's not required to in terms of 

geographic or language or racial diversity in the state.  

It's not going to be fair in the sense that it doesn't 

reflect the partisan makeup of the voters and that that's 

only going to get worse as time goes on, and this is in the 

constitution. 

And it tells voters it's going to create 

politically competitive districts when, again, it's not 

actually required to do so.  And, again, this is, it's the 

responsibility of this Court to determine the validity of the 

description of that.  It's the responsibility of the 

petitioners to, should the Court so rule that it's invalid in 

any respect to amend the petition.  

And in this case they can amend it, refile it 

with the Secretary of State.  We are -- we're here before 
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Christmas.  It's actually very early in this process, so.  

THE COURT:  I'm going to say awfully early in 

this process. 

MR. BENSON:  Yes.  This is unusual.  We're not 

usually here this early.  So there's plenty of time for them 

to amend the description effect, correct it.  If we're going 

to do a constitutional petition let's do it right.  There's 

no reason to not fix it at this point.  There's still going 

to be plenty of time to circulate and get signatures on this 

petition. 

So with that being said, if you have anymore 

questions I would be happy to answer them, Your Honor.  I 

would reserve my time for rebuttal. 

THE COURT:  Thank you. 

MR. BENSON:  Thank you. 

THE COURT:  Mr. Hosmer-Henner.

MR. HOSMER-HENNER:  Yes, Your Honor.  I would 

like to start by saying there is plenty of time for us to 

refile and move forward with this petition unless, of course, 

the other side decides to file another lawsuit and they pick 

the remnant synonyms that we chose to include in our proposed 

descriptions of the fact.  

Fair Maps has proposed a petition to amend the 

Nevada Constitution to stop partisan and racial 
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gerrymandering by transferring the authority for 

redistricting from the legislature to this separate 

redistricting commission.  

At the beginning of his argument, Mr. Benson 

stated the point of this is not to argue over whether this is 

good or bad policy and we strongly believe that this is good 

policy for the State of Nevada, but the point is to determine 

whether the description of effect matches our petition.  And 

yet throughout that opening statement, it was almost 

impossible for the other side to refrain from digging into 

the policy in terms of what will actually happen whether 

something is a benefit or a detriment because our description 

of effect matches what we say and intend to do in our 

petition and is valid under NRS 295.09. 

I have several broad arguments to begin with and 

the first is under Pest Committee versus Miller, the Ninth 

Circuit decision, the description of effect is a valid 

statutory requirement that can effect people's right to 

petition the -- to file an initiative petition to amend the 

Nevada Constitution, but it's only a valid requirement 

insofar as it's contend neutral and doesn't unduly interfere 

with the political process.  

What that means is there must be some description 

of effect that matches our petition in order for that 
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