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STATEMENT PURSUANT TO CPLR 5531
1. The index number of the case in the court below is E2022-0116CV.

2. The full names of the parties are as set forth above. There have been no
changes.

3. The proceeding was commenced in the Supreme Court of the County of
Steuben.

4. The proceeding was commenced by filing and service of a Petition on or
about February 3, 2022. Issue was joined by filing and service of an Answer
and Counterstatement of Respondents Senate Majority Leader and President
Pro Tempore of the Senate Andrea Stewart-Cousins and the New York State
Senate Majority’s Appointees to the New York State Legislative Task Force



i

on Demographic Research and Reapportionment on or about February 24,
2022, the Answer of Respondents Governor Kathy Hochul and Lieutenant
Governor and President of the Senate Brian A. Benjamin on or about
February 24, 2022, and the Answer of Respondents Speaker of the Assembly
Carl Heastie and the Assembly Majority on or about February 24, 2022.

This is an action to set aside New York’s newly enacted Congressional
districts and State Senate districts set forth in L.2022, Chapters 13 and 14.

The appeal is from the Decision and Order of the Honorable Patrick F.
McAllister, dated March 31, 2022.

This appeal is on the full reproduced record.
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NOTICE OF APPEAL BY RESPONDENTS GOVERNOR KATHY HOCHUL AND
LIEUTENANT GOVERNOR AND PRESIDENT OF THE SENATE BRIAN A. BENJAMIN,
DATED APRIL 1, 2022 WITH AFFIDAVIT OF SERVICE [1 - 6]










INDEX NO. E2022-0116CV
NYSCEF DOC. NO. 252 RECEIVED NYSCEF: 04/06/2022

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN : ‘

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ, Index No. E2022-0116CV
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN 1
ROWLEY, JOSEPHINE THOMAS, and I\TARIANNE McAllister, J.S.C.
VOLANTE,

Petitioners,

AFFIDAVIT OF SERVICE
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE| SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE faENATE
ANDREA STEWART-COUSINS, SPEAKER|OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK
STATE |
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC ;
RESEARCH AND REAPPORTIONMENT,
Respondents.

STATE OF NEW YORK)

COUNTY OF MONROE ) ss.: ‘
‘ |
Heather L. McKay, being duly sworn, depose‘s and| says: \

|

1. | am an attorney duly licensed to practice Iayv in New York State. | am an

Assistant Attorney General of Counsel for thg New| York étate Office of the Attorney
General, counsel for Executive Respondents, | am/not a Larty to this action, | am over
18 years old, and | reside in New York. |
2. On April 1, 2022, | electronic:all~y filed a NotiLe of Appeal (Dkt. No. 247)
with the Clerk of the Steuben County Supreme Court using|the NYSCEF docketing

system, which sent notification to the followin}g people: \
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INDEX NO. E2022-0116CV
NYSCEF DOC. NO. 252 : RECEIVED NYSCEF: 04/06/2022

. Channing Chill, dchill@graubard.com;

. Joseph Lessem, jlessem@graubard.com;

. Elaine Reich, ereich@graubard.com;

. Bennet Moskowitz, bennet. moskowitz@troutman.com;

|

. Daniel Gorman, daniel. orman@troutman.com

. Misha Tseytlin, misha.tseytlin ﬁ)trouﬂman.com;

. Alexander Goldenberg, agoldenber (&Lchwllp.com;

. John Cuti, jcuti@chwillp.com;

. Alice Reiter, areiter@chwillp.com;

. Daniel Mullkoff, dmulkoff@chwlilp.com

. Eric Hecker, ehecken@chwllp.com:

. Heather Gregorio, hgregario@chwllp.com;

. Matthew Brown, matthew| brown@ag.ny.gov;

. Daniel Roseman, draseman@hhk.com;

. Richard Lewis, rlewis@hhk.com;

. George Winner, gwinner@kmw-law.cam;

. Craig Bucki, cbucki@phillipsiytle.com;

. Steven Salcedo, ssa cedg @phillipsiytle.com;

. Rebecca Valentine, rvaléntine@ hillipslytle.com;

. . o
. Brian Quail, brian.quail@elections.ny.gov;

|

3. On April 6, 2022, | served the Nrw{tice of Appeél (Dkt. Ni’). 247) on the

tina lo stpaid, properly addressed

|

wrapper and placing it in an official depository und?r the exclusive care and custody of

following party by mail — specifically, by enclosing i

2\




NYSCEF DOC. NO.

252

the U.S. Postal Service within New York taLcee:

INDEX NO. E2022-0116CV

RECEIVED NYSCEF: 04/06/2022

e The New York State Legislative Task Force on Demographic Research

and Reapportionment
198 State Street, Lobby
Albany, New York 12210

4, | affirm under penalty of pérjury Lhat the foregoing is true and correct to the

best of my knowledge.

Dated: April 6, 2022
Rochester, New York

.

LETITIA JAMES

Attarney Gener?\I of the State of New York
’-‘}c rney for Exe‘cutive Respondents

| N

HEATHER MCKAY

Rochester, Ne

Ass:is‘tant Attorn‘ey Genera%/Counsel
NYS Office of the Attorney General
1 44\ Exchange Boulevard, Suite 200

'York 14614

Telqghone: (585)|546-7430

Sworn to before me this

Wikl

/
~ Notary Public l

MICHELLE A. ORT1Z
Notary Public - State of New York
No. 010R6324113
Qualified in Monroe County
My Commission Expires on May 4, 20é’3

heather.mckay@ag.ny.gov
‘ |
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EXHIBIT A TO NOTICE OF APPEAL -
DECISION AND ORDER OF THE HONORABLE PATRICK F. MCALLISER,
DATED MARCH 31, 2022 [7 - 24]
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NOTICE OF APPEAL BY RESPONDENTS SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA STEWART- COUSINS AND
THE NEW YORK STATE SENATE MAJORITY'S APPOINTEES TO THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT, DATED MARCH 31, 2022,
WITH AFFIDAVIT OF SERVICE [25 - 30]




26




27




28




29




30




31

EXHIBIT A TO NOTICE OF APPEAL -
DECISION AND ORDER OF THE HONORABLE PATRICK F. MCALLISER,
DATED MARCH 31, 2022
(REPRODUCED HEREIN AT PP. 7-24)
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NOTICE OF APPEAL BY RESPONDENT SPEAKER OF THE ASSEMBLY CARL HEASTIE,
DATED MARCH 31, 2022 WITH AFFIDAVIT OF SERVICE [32 - 36]
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EXHIBIT A TO NOTICE OF APPEAL -
DECISION AND ORDER OF THE HONORABLE PATRICK F. MCALLISER,
DATED MARCH 31, 2022
(REPRODUCED HEREIN AT PP. 7-24)

DECISION AND ORDER OF THE HONORABLE PATRICK F. MCALLISER,
DATED MARCH 31, 2022, APPEALED FROM
(REPRODUCED HEREIN AT PP. 7-24)
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DECISION AND ORDER OF THE HONORABLE PATRICK F. MCALLISTER,
DATED MARCH 3, 2022 [38 - 40]
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41
PROPOSED ORDER TO SHOW CAUSE [41 - 45]

AtIAS Part  ofthe Supreme Court of the State
of New York, held in and for the County of
Steuben, at the Courthouse located at 3 East
Pulteney Square Bath, NY 14810, on the
day of February, 2022.

PRESENT:
HON. PATRICK F. MCALLISTER, J.S.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOOHER, JR., STEPHEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ, Index No.
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN

ROWLEY, JOSEPHINE THOMAS, and MARIANNE
VOLANTE, ORDER TO SHOW CAUSE

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.
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WHEREAS, on February 3, 2022, Petitioner Tim Harkenrider, an elector of the state of
New York, residing at 22 Spruce Street, Canisteo, NY 14823, in Steuben County, within
Congressional District 23, and the other Petitioners, all of whom are New York residents, by their
undersigned counsel, pursuant to Article III, section 5 of the New York Constitution,
Unconsolidated Laws § 4221 (L 1911, ch. 773, § 1), and CPLR § 3001, commenced this CPLR

Art. 4 special proceeding by filing a Petition to challenge an apportionment; and

WHEREAS, Article III, section 5 of the New York Constitution provides: “An
apportionment by the legislature, or other body, shall be subject to review by the supreme court,
at the suit of any citizen, under such reasonable regulations as the legislature may prescribe; and
any court before which a cause may be pending involving an apportionment, shall give
precedence thereto over all other causes and proceedings, and if said court be not in session it
shall convene promptly for the disposition of the same. The court shall render its decision within
sixty days dfter a petition is filed. In any judicial proceeding relating to redistricting of
congressional or state legislative districts, any law establishing congressional or state legislative
districts found to violate the provisions of this article shall be invalid in whole or in part. In the
event that a court finds such a violation, the legislature shall have a full and reasonable opportunity

to correct the law’s legal infirmities.” (emphases added); and

WHEREAS, Unconsolidated Laws § 4221 provides: “An apportionment by the legislature
shall be subject to review by the supreme court at the suit of any citizen, upon the petition of any
citizen to the supreme court where any such petitioner resides and upon such service thereof upon
the attorney-general, the president of the senate, the speaker of the assembly and the governor, as

a justice of the supreme court may direct”; and

WHEREAS, various New York State political calendar deadlines are forthcoming; and
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WHEREAS, pursuant to CPLR § 403(d), “[t]he court may grant an order to show cause to

be served, in lieu of a notice of petition at a time and in a manner specified therein.”

UPON reading the Petition dated February 3, 2022, and the Affirmation of Bennet J.
Moskowitz dated February 3, 2022, and the exhibits annexed thereto; and all of the pleadings and

proceedings heretofore had herein;

LET Respondents or their counsel show cause before this Court, at IAS Part , Room
, at the Courthouse located at 3 East Pulteney Square Bath, NY 14810, on the  th day of
,2022, at 9:30 a.m., or as soon thereafter as counsel can be heard, why Judgment should

not be made and entered pursuant to CPLR § 411 and CPLR § 3001:

A. Declaring pursuant to CPLR § 3001 that:

1) the 2022 congressional map constitutes an unconstitutional map enacted without
complying with the mandatory constitutional procedures for redistricting in Article III,
Section 4(b) of the New York Constitution;

ii) the prior congressional map, court-adopted after the 2010 decennial census, is the
only validly enacted map currently in existence, but is now unconstitutionally
malapportioned, failing to comply with the mandatory constitutional requirements that
cach district contain an equal number of inhabitants, found in Article 111, Section 4(c)(2)
of the New York Constitution;

iii) the 2022 congressional map, apart and aside from procedural deficiencies,
constitutes an  unconstitutional partisan and incumbency-favoring/disfavoring
gerrymander, in violation of Article I1I, Section 4(c)(5) of the New York Constitution and
New York Legislative Law § 93(2)(e); and

iv) the 2012 congressional districts are unconstitutional in light of the population shifts
identified in the 2020 census.

B. Enjoining Respondents from conducting any elections under the post-2010
congressional map;

C. Enjoining Respondents from conducting any elections under the 2022
congressional map;

D. Adopting a new, legally compliant congressional map;

-3-



G.

H.

Alternatively, and only if the Court does not agree with Petitioners’ procedural
claim, ordering the Legislature to attempt to cure the legal and constitutional
infirmities in 2022 congressional map and adopt a lawful congressional map;

Suspending or enjoining the operation of any other state laws that would
undermine this Court’s ability to offer effective and complete relief to Petitioners
for the November 2022 elections and related primaries;

Awarding Petitioners all of their reasonable attorneys’ fees and costs; and

Awarding such other and further relief as this Court may deem just and proper.

IT IS HEREBY ORDERED that answering papers, if any, shall be served by NYSCEF

upon Petitioners’ counsel at least seven days before the time at which the Petition shall be heard;

and it is further

ORDERED that reply papers, if any, shall be served by NYSCEF upon Respondents’

counsel at least one day before the time at which the Petition shall be heard; and it is further

ORDERED that the parties shall confer within the next seven days on a schedule for

expedited fact discovery and expert reports; and it is further

ORDERED that, sufficient cause appearing therefore, service of a copy of this Order and

the Petition upon the Respondents and anyone else required to receive service pursuant to

Unconsolidated Laws § 4221, in the same manner as a summons, on or before the th day of

February, 2022, shall be deemed good and sufficient service. Affidavits or other proof of service

shall be presented to this Court on or before the return date.
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DATED: Bath, New York
February ,2022

HON. PATRICK F. MCALLISTER, J.S.C.



46
ORDER TO SHOW CAUSE, DATED FEBRUARY 7, 2022 [46 - 50]




47




48




49




50




51
PETITION, DATED FEBRUARY 3, 2022 [51 - 117]




52




53







55




56




57




58




59




60




61




62




63







65




66




67




68




69




70




71




72




73




74




75




76




77




78




79




80




81




82




83







85




86




87




88




89




90




91




92




93




94




95




96




97




98




99




100




101




102




103




104




105




106




107




108




109




110




111




112




113




114




115




116




117




118

AFFIRMATION OF BENNET J. MOSKOWITZ, ESQ., FOR PETITIONERS, IN SUPPORT
OF ORDER TO SHOW CAUSE FOR LEAVE TO CONDUCT EXPEDITED DISCOVERY,
DATED FEBRUARY 3, 2022 [118 - 121]




119




120




121




122

EXHIBIT A TO MOSKOWITZ AFFIRMATION -
ARTICLE Ill, SECTION 5 OF THE NEW YORK CONSTITUTION [122 - 124]




123




124




125

EXHIBIT B TO MOSKOWITZ AFFIRMATION -
UNCONSOLIDATED LAWS §4221




126

EXHIBIT C TO MOSKOWITZ AFFIRMATION -
2022 POLITICAL CALENDAR [126 - 127]




127




128

EXHIBIT D TO MOSKOWITZ AFFIRMATION -
NEW YORK ASSEMBLY BILL A.09039 [128 - 206]




129




130




131




132




133




134




135




136




137




138




139




140




141




142




143




144




145




146




147




148




149




150




151




152




153




154




155




156




157




158




159




160




161




162




163




164




165




166




167




168




169




170




171




172




173




174




175




176




177




178




179




180




181




182




183




184




185




186




187




188




189




190




191




192




193




194




195




196




197




198




199




200




201




202




203




204




205




206




207

EXHIBIT E TO MOSKOWITZ AFFIRMATION -
NEW YORK ASSEMBLY BILL A.09167 [207 - 218]




208




209




210




211




212




213




214




215




216




217




218




219

EXHIBIT F TO MOSKOWITZ AFFIRMATION -
NEW YORK SENATE BILL S.8196 [219 - 230]




220




221




222




223




224




225




226




227




228




229




230




231
EXPERT REPORT OF SEAN P. TRENDE, DATED FEBRUARY 14, 2021 [231 - 264]




232




233




234




235




236




237




238




239




240




241




242




243




244




245




246




247




248




249




250




251




252




253




254




255




256




257




258




259




260




261




262




263




264




265

EXPERT REPORT OF CLAUDE A. LAVIGNA,
DATED FEBRUARY 14, 2021 [265 - 286]




266




267




268




269




270




271




272




273




274




275




276




277




278




279




280




281




282




283




284




285




286




287

AFFIDAVIT OF SENATOR ROBERT G. ORTT, IN SUPPORT OF PETITION,
SWORN TO FEBRUARY 14, 2022 [287 - 289]




288




289




290

AFFIDAVIT OF LAWRENCE GARVEY, PETITIONER, IN SUPPORT OF PETITIONER,
SWORN TO FEBRUARY 14, 2022 [290 - 291]




291




292

ORDER TO SHOW CAUSE FOR LEAVE TO FILE AMENDED PETITION,
DATED FEBRUARY 9, 2022 [292 - 294]




293




294




295

AFFIRMATION OF BENNET J. MOSKOWITZ, ESQ., FOR PETITIONERS, IN SUPPORT
OF ORDER TO SHOW CAUSE FOR LEAVE TO CONDUCT EXPEDITED DISCOVERY,
DATED FEBRUARY 8, 2022 [295 - 297]




296




297




298

EXHIBIT A TO MOSKOWITZ AFFIRMATION -
PETITION, DATED FEBRUARY 3, 2022
(REPRODUCED HEREIN AT PP. 51-117)

EXHIBIT B TO MOSKOWITZ AFFIRMATION -
AFFIRMATION OF BENNET J. MOSKOWITZ, DATED FEBRUARY 3, 2022
(REPRODUCED HEREIN AT PP. 118-121)

EXHIBIT A TO MOSKOWITZ FEBRUARY 3, 2022 AFFIRMATION -
ARTICLE Ill, SECTION 5 OF THE NEW YORK CONSTITUTION
(REPRODUCED HEREIN AT PP. 122-124)

EXHIBIT B TO MOSKOWITZ FEBRUARY 3, 2022 AFFIRMATION -
UNCONSOLIDATED LAWS 4221
(REPRODUCED HEREIN AT P. 125)

EXHIBIT C TO MOSKOWITZ FEBRUARY 3, 2022 AFFIRMATION -
2022 POLITICAL CALENDAR
(REPRODUCED HEREIN AT PP. 126-127)

EXHIBIT D TO MOSKOWITZ FEBRUARY 3, 2022 AFFIRMATION -
NEW YORK ASSEMBLY BILL A.09039
(REPRODUCED HEREIN AT PP. 128-206)

EXHIBIT E TO MOSKOWITZ FEBRUARY 3, 2022 AFFIRMATION -
NEW YORK ASSEMBLY BILL A.09167
(REPRODUCED HEREIN AT PP. 207-218)

EXHIBIT F TO MOSKOWITZ FEBRUARY 3, 2022 AFFIRMATION -
NEW YORK SENATE BILL S.8196
(REPRODUCED HEREIN AT PP. 219-230)

EXHIBIT C TO MOSKOWITZ AFFIRMATION -
ORDER TO SHOW CAUSE, DATED FEBRUARY 7, 2022
(REPRODUCED HEREIN AT PP. 46-50)



299

EXHIBIT D TO MOSKOWITZ AFFIRMATION -
AMENDED PETITION, DATED FEBRUARY 8, 2022 [299 - 381]




300




301




302




303




304




305




306




307




308




309




310




311




312




313




314




315




316




317




318




319




320




321




322




323




324




325




326




327




328




329




330




331




332




333




334




335




336




337




338




339




340




341




342




343




344




345




346




347




348




349




350




351




352




353




354




355




356




357




358




359




360




361




362




363




364




365




366




367




368




369




370




371




372




373




374




375




376




377




378




379




380




381




382

EXHIBIT E TO MOSKOWITZ AFFIRMATION -
COMPARISON OF PETITIONERS' PROPOSED AMENDED
PETITION TO THEIR ORIGINAL PETITION [382 - 460]
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