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1 HHHHHHHHHH
2 STATE OF NEW YORK
3 SUPREME COURT: COUNTY OF STEUBEN

4 Index No. E2022-0116CV

6 TIM HARKENRIDER, GUY C. BROUGHT, LAWRENCE
7 CANNING, PATRICIA CLARINO, GEORGE DOOHER,
8 JR., STEVEN EVANS, LINDA FANTON, JERRY
9 FISHMAN, JAY FRANTZ, LAWRENCE GARVEY, ALAN
10 NEWPHEW, SUSAN ROWLEY, JOSEPHINE THOMAS,
11 and MARIANNE VOLANTE,
12 Petitioners,
13 - against -
14 GOVERNOR KATHY HOCHUL, LIEUTENANT GOVERNOR
15 AND PRESIDENT OF THE SENATE BRIAN A.
16 BENJAMIN, SENATE MAJORITY LEADER AND
17 PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
18 STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
19 CARL HEASTIE, NEW YORK STATE BOARD OF
20 ELECTIONS, and THE NEW YORK STATE
21 LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
22 RESEARCH AND REAPPORTIONMENT,

23 Respondents.
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L e L LR PR X

25 March 11, 2022

9:11 a.m.
2

1 S

2

3 SCHEDULED DEPOSITION of ERIC

4 KATZ, taken by the Plaintiffs, to be held
5 remotely via Zoom videoconference, before
6 Debbie zaromatidis, a Shorthand Reporter
7 and Notary Public of the State of New

8 York.

10
11
12
13
14
15
16
17
18
19
20

21
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22

23

24

25

1 HHHHH

2 APPEARANCES:

3
4 FIRM
5 ~ Attorney ~ Attorneys for

6 ~ Plaintiff ~ Plaintiffs

7 NAME

8 address

9 New York, New York zip
10 BY: NAME, ESQ.

11

12

13 FIRM

14 ~ Attorney ~ Attorneys for

15 ~ Defendant ~ Defendants

16 NAME

17 address

18 New York, New York zip
19 BY: NAME, ESQ.

20
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21
22
23
24
25
4
1 HitHH# I
2 MR. MOSKOWITZ: On the record.
3 This is Bennett Moskowitz. We are
4 going on the record. It is 9:11 a.m.
5 March 11, 2022, I am with the law
6 firm Troutman Pepper, counsel for the
7 petitioners in this matter.
8 In accordance with an order of
9 the court, we have duly noticed and
10 subpoenaed a deposition for Mr. Katz.
11 He is not here right now. My
12 understanding is based on his
13 counsel's statements that he is has
14 no intention of showing up.
15 Petitioners believe this is highly
16 inappropriate, contrary to the
17 court's order, and we reserve all

18 rights to seek discovery and
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19 sanctions including adverse inference
20 that is just improper.
21 I am going to go ahead and read
22 questions into the record that Mr.
23 Katz should have been here to answer,
24 and I will note for the record that
25 Matthew Brown of the AG's office is
5

1 HHH# R

2 here, but yet no other counsel from

3 the respondents side is here.

4 Have you spoken with

5 respondents.

6 Have you spoken with any

7 responds regarding deposition today?

8 Have you spoken with any

9 lawyers from respondents' offices

10 before your deposition today?

11 Have you spoken with

12 respondents's counsel about this

13 action?

14 Have you discussed this

15 deposition with respondents' counsel?
16 What general duties does LATFOR

17 perform?
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18 What is your current position
19 with LATFOR/SKWR-RBGS.
20 What are your responsibilities
21 in that position.
22 How long have you been in that
23 position/SKWR-RBGS.
24 How long have you been working
25 with LATFOR.
6

1 HEHHHHHH I

2 Do you currently work anywhere

3 else?

4 Are you familiar with the

5 process that LATFOR used to draw the

6 2022 redistricting maps.

7 Can you describe this process?

8 What program or software did

9 LATFOR use to draw the 2022

10 redistricting maps.

11 What data did LATFOR input into
12 such programs to create the maps.

13 /WHAL data did LATFOR rely on,
14 Population data, census block data,

15 geographic data, demographic data or
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16 political data.
17 Why did LATFOR decide to use
18 the sources you've identified?
19 Where did LATFOR get such
20 political data/SKWR-RBGS.
21 Did LATFOR look at any other
22 sources for political data?
23 Did LATFOR consider any
24 political data that showed that the
25 senate map would favor the democratic
7
1 HHHHEH I H
2 party?
3 Did LATFOR consider any
4 political data that showed that the
5 final senate map would favor the
6 democratic party.
7 Did LATFOR communicate with any
8 outside organizations or politicians
9 about political data.
10 Did LATFOR communicate with any
11 outside organizations or legislatures
12 about political data.
13 Did LATFOR consider political

14 data drafted for congretional
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15 district one.

16 Did LATFOR consider whether

17 changing congressional district one

18 would benefit the democratic party.

19 Did LATFOR consider political

20 data when drafting political district
21 2?

22 Did LATFOR consider whether

23 changing district two's lines would

24 benefit the democratic party.
25 Did LATFOR consider political

8

1 #HHHHEHHHH

2 data in drafting the congressional

3 district 3?

4 Did LATFOR consider whether

5 changing district 3's lines would

6 benefit the democratic party.

7 Did LATFOR consider political

8 data when drafting political district
9 eight?
10 Did LATFOR consider whether
11 changing congressional district 8

12 lines would benefit the democratic
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13 party.
14 I just want to note for the
15 record that in addition to Mr. Brown,
16 one of his colleagues appears to also
17 be on, so that would be two attorneys
18 from the AG's office present but no
19 other counsel for any of the
20 respondents.
21 Did LATFOR consider political
22 data when drafting congressional
23 district 9?
24 Did LATFOR consider whether
25 changing congressional district 9
9

1 HHHSHAHHHH

2 lines would benefit the democratic

3 party.

4 Did LATFOR consider political

5 data when drafting congressional

6 district 1@°?

7 Did LATFOR consider whether

8 changing congressional district 10's

9 lines would benefit the democratic
10 party.

11 Did LATFOR consider political
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12 data when drafting congressional
13 district 11°?
14 Did LATFOR consider whether
15 changing congressional district 11's
16 lines would benefit the democratic
17 party?
18 Did LATFOR consider political
19 data when drafting congressional
20 district 16?
21 Did LATFOR consider whether
22 changing congressional district 16's
23 lines would benefit the democratic
24 party.
25 Did LATFOR consider political
10

1 HHHSHAHHHH

2 data when drafting congressional

3 district 17°?

4 Did LATFOR consider whether

5 changing congressional district 17's

6 lines would benefits the democratic

7 party?

8 Did LATFOR consider political

9 data when changing congressional
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10 district 18?
11 Did LATFOR consider whether
12 changing congressional district 18's
13 lines would benefit the democratic
14 party?
15 Did LATFOR consider political
16 data when drafting congressional
17 district 19?
18 Did LATFOR consider when
19 drafting congressional district 19's
20 lines would benefit the democratic
21 party.
22 Did LATFOR consider political
23 data when drafting congressional
24 district 21?
25 Did LATFOR consider whether
11

1 HHHSHAHHHH

2 changing congressional district's

3 21's lines would benefit the

4 democratic party.

5 Did LATFOR consider political

6 data when drafting congressional

7 district 22?

8 Did LATFOR consider whether
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9 changing congressional district 22

10 lines would benefit the democratic

11 party.

12 Did LATFOR consider political
13 data when drafting congressional
14 district 23?
15 Did LATFOR consider whether
16 changing congressional district 23's
17 lines would benefit the democratic
18 party.
19 LATFOR consider political data
20 when drafting congressional district
21 24?7
22 Did LATFOR consider whether
23 changing congressional district 24's
24 lines would benefit the democratic
25 party?

12

1 HHHSHAHHHH

2 Did LATFOR consider political

3 data when drafting senate district 1?
4 Did LATFOR consider whether

5 changing senate district 1's lines

6 benefit the democratic party.
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7 Did LATFOR consider political
8 data when drafting senate district 2°?
9 Did LATFOR consider whether
10 changing senate district 2's lines
11 would benefit the democratic party.
12 Did LATFOR consider political
13 data when drafting senate district 3?
14 Did LATFOR consider whether
15 changing senate district 3's lines
16 would benefit the democratic party.
17 Did LATFOR consider political
18 data when drafting senate district 4?
19 Did LATFOR consider whether
20 changing senate district 4's lines
21 would benefit the democratic party.
22 Did LATFOR consider political
23 data when drafting senate district 5°?
24 Did LATFOR consider whether
25 changing senate district 5's lines
13
1 HAHHSHAHHHH
2 would benefit democratic party.
3 Did LATFOR consider political
4 data when drafting senate district 6?

5 Did LATFOR consider whether
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6 changing senate district 6's lines
7 would benefit the democratic party?
8 Did LATFOR consider political
9 data when drafting senate district 7°?
10 Did LATFOR consider whether
11 changing senate district 7 lines
12 would benefit the democratic party.
13 Did LATFOR consider political
14 data when drafting senate district 9?
15 Did LATFOR consider whether
16 changing senate district 9's lines
17 would benefit the democratic party.
18 Did LATFOR consider political
19 data when drafting senate district
20 10?
21 Did LATFOR consider whether
22 changing senate district 10's lines
23 would benefit the democratic party?
24 Did LATFOR consider political
25 data when draftinging senate district
14
1 Hi Y
2 22?

3 Did LATFOR consider whether
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4 changing senate district 22 lines
5 would benefit the democratic party.
6 Did LATFOR consider political
7 data when drafting senate district
8 42?
9 Did LATFOR consider whether
10 changing senate district 42's lines
11 would benefit the democratic party?
12 Did LATFOR consider political
13 data when drafting senate district
14 41°?
15 Did LATFOR consider whether
16 changing senate district 41's lines
17 would benefit the democratic party?
18 Did LATFOR consider political
19 data when drafting senate district
20 44>
21 Did LATFOR consider whether
22 changing senate district 44 would
23 benefit the democratic party?
24 Did LATFOR consider political
25 data when drafting senate district
15
1 HiHHH R

2 48?
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3 Did LATFOR consider whether

4 changing senate district 48 lines

5 would benefit the democratic party.

6 Did LATFOR consider political

7 data when drafting senate district

8 51?

9 Did LATFOR consider whether
10 changing senate district 51's lines
11 benefit the democratic party.
12 Did LATFOR consider political
13 data when drafting senate district
14 52?
15 Did LATFOR consider whether
16 changing senate district 52's lines
17 would benefit the democratic party?
18 Did LATFOR consider political
19 data when drafting senate district
20 53?
21 Did LATFOR consider whether
22 changing senate district's 53's lines
23 would benefit democratic party?.
24 Did LATFOR consider political
25 data when drafting senate district

16
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1 HHHSHAHHHH

2 54?

3 Did LATFOR consider whether

4 changing senate district 54's lines

5 would benefit the democratic party.

6 Did LATFOR consider political

7 data when drafting senate district

8 56.

9 Did LATFOR consider whether
10 changing senate district 56's lines
11 would benefit the democratic party?
12 Did LATFOR consider political
13 data when drafting senate district
14 60?
15 Did LATFOR consider whether
16 changing senate district's 60's lines
17 would benefit the democratic party.
18 Did LATFOR consider political
19 data what drafting senate district

20 62.

21 Did LATFOR consider whether

22 changing senate district's 62's lines
23 would benefit the democratic party.
24 Did LATFOR consider political
25 data what drafting senate district

17
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1 HHHSHAHHHH
2 63?
3 Did LATFOR consider whether
4 changing senate district 63's lines
5 would benefit the democratic party?
6 Isn't it true that LATFOR
7 specifically drew the final house of
8 representatives map with the goal of
9 favoring the democratic party?
10 Isn't it true that LATFOR
11 specifically drew the final state
12 senate map with the goal of favoring
13 the democratic party?
14 Are you familiar with the
15 process the democratic seat members
16 used to draft the map that was
17 submitted to legislation.
18 Can you please describe the
19 process??
20 How does LATFOR's process line
21 up with the R S C process?
22 How does LATFOR's process
23 differ from the R C S C's process.

24 Did LATFOR consider additional
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25 types of data when drawing its maps.
18
1 HHHH S
2 Did LATFOR use different
3 sources of data to draw its maps?
4 Is it your testimony that
5 LATFOR printed from square one and
6 did not utilize any of the prior work
7 done by the IRC?
8 Is it your testimony that
9 LATFOR started from square one and
10 did not utilize any of the data
11 collected by the IRC.
12 Before LATFOR assumed
13 redistricting responsibilities, did
14 you communicate with any outside
15 organizations regarding the post 2020
16 census redistricting process?
17 Before LATFOR assumed
18 redistricting responsibility, did you
19 communicate with any politicians
20 regarding the post 2020 census
21 redistricting process?

22 Are you aware of any other
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23 LATFOR appointee staff member having
24 communicated with any outside

25 organizations or politicians

19

1 HAHFHAHHHH

2 regarding the post 2020 redistricting
3 process?

4 After LATFOR assumed

5 redistricting responsibilities and

6 began its map drawing process, did

7 you communicate with any outside

8 organizations or politicians

9 regarding the new maps?
10 Are you aware of any other
11 LATFOR appointee or staff member
12 having communicated with any outside
13 organizations or politicians
14 regarding the new maps?
15 Are you aware of any other
16 LATFOR appointee or staff member
17 receiving any unsolicited inquiries
18 or communications from outside
19 organizations or politicians
20 regarding LATFOR's redistricting

21 process or new maps?
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22 Did you receive any unsolicited
23 inquiries, communications from
24 outside organizations or politicians
25 regarding LATFOR's redistricting
20

1 Hi R

2 process of new maps?

3 After the I R C's redistricting
4 attempts failed, LATFOR assumed

5 responsibility for drawing new maps,

6 correct??

7 At this time who was on the

8 task for? Please list all members.

9 Are you public call affiliated
10 with a political party?

11 Do you represent a political

12 party in any capacity?

13 Is any other member of the task
14 force publically affiliated with a

15 political party?

16 Is any other member of the task
17 force a representative of a political
18 party in any capacity?

19 Who appointed you for LATFOR?
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20 Who hired you for LATFOR?
21 What is that person or person's
22 political parties affiliation or
23 affiliations?
24 Who appointed or hired the
25 other members?
21

1 HEHH# A

2 What are those hiring persons'

3 political party affiliations.

4 Were there any republicans on

5 the task force during map drawing

6 process?

7 Did you or any other LATFOR

8 appointee staff member discuss the

9 post 2020 redistricting process with
10 any republican legislature not on the
11 task force?
12 Isn't it true that that
13 occurred?
14 Did you provide such persons
15 including republican legislators the
16 opportunity to give meaningful inputs
17 into LATFOR's redistricting process

18 in new maps? In.
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19 Did you or any other LATFOR
20 appointee or staff member discuss
21 preliminary map districts or district
22 lines with any republican legislator
23 not on the task force?
24 Did you provide any such
25 republican legislator the opportunity
22
1 HEHH# I
2 to give meaningful input into the
3 LATFOR redistricting process.
4 To correct the record earlier I
5 said isn't it true that you provided
6 such legislator an opportunity to
7 give meaningful input into the
8 LATFOR's redistricting maps. That
9 question is withdrawn.
10 At any time with LATFOR's
11 redistricting process in drawing of
12 new maps, was any republican
13 legislator given an opportunity to
14 provide meaningful input that
15 affected final outcome.

16 Did LATFOR discuss
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17 redistricting process with any
18 republican before releasing that to
19 full senate assembly.
20 Did you or any other LATFOR
21 appointee or staff member show the
22 maps to any republic before sharing
23 with democrats?
24 Did LATFOR show the maps to any
25 democrat before sharing with the
23
1 SRS
2 republicans.
3 Before LATFOR assumed the
4 redistricting responsibility, did you
5 or any other LATFOR appointee or
6 staff member discusses those 2020
7 census redistricting process with any
8 I R C commissioner? Please describe
9 those communications?
10 Were you or any other LATFOR
11 appointee or staff member privy to
12 the IRC renegotiations at any point?
13 Please describe those
14 renegotiations?

15 Have you ever had any contact
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16 with IRC commissioner and chair David
17 Imamura IM A M U R A, regarding the

18 redistricting process for anything

19 related to any new map.

20 Please describe such

21 communication.

22 Have you ever had any contact

23 with I R C commissioner Eugene bait B
24 E N G ER regarding redistricting

25 process or anything related to

24

1 SRS

2 drawing new maps.

3 Please describe those

4 communications.

5 Have you ever had any contact

6 with I R C commissioner Ive Lisse IV

7 E, LI SSEcuehe /SRASCUEVA
8 S- /PHOly that. M O L I NA,

9 regarding redistricting process or
10 anything related to drawing new maps?
11 Please describing those
12 communications.

13 Have you ever had any contact I
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14 R C commissioner John in tow F L A T
15 E A U, regarding the redistricting

16 process or anything related to

17 drawing the maps. Please describe

18 those communications.

19 Have you ever had any contact

20 with I R C commissioner owe lane

21 phrase certificate regarding

22 redistricting process or anything

23 related to drawing new maps? Please

24 describe those communications.
25 Before LATFOR's assumed

25

1 HHHSHAHHHH

2 redistricting responsibilities, did

3 you or any other LATFOR appointee or

4 staff member discuss the possibility

5 of LATFOR or the New York legislature
6 regarding the 2022 maps?

7 Please describing those

8 communications/SKWR-RBGS regarding

9 the 2020 maps/SKWR-RBGS/SKWR-RBGS are
10 you aware of any redistricting
11 preparations made by LATFOR in the

12 legislature in advance of the I R C's
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13 January 24 announcement that it would
14 not submit revised maps?

15 Please describe those

16 communications -- excuse
17 me/SKWR-RBGS/SKWR-RBGS please
18 describe those preparations and any
19 related cases?
20 Did you or any other LATFOR
21 appointee or staff member discuss the
22 post 2020 redistricting process with
23 any democratic legislator not on the
24 task force?
25 Please describe those

26

1 HHHSHAHHHH

2 communications.

3 Did you or any other LATFOR

4 appointee or staff member discuss

5 preliminary maps, districts or

6 district lines with any democratic

7 legislator not on the task force.

8 Please describe those

9 communications.

10 Were you or any other LATFOR
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11 member contacted by any republican
12 legislator during the map drawing
13 process.
14 Please describe those
15 communications.
16 Isn't it true that you
17 communicated directly or through your
18 staff with the democratic
19 commissioners on the I R C to tell
20 them not to adopts a redistricting
21 map as parts of constitutional
22 process?
23 Isn't it true that you
24 communicated directly with or or
25 through your staff with the
27
1 HHgH SRS
2 democratic commissioners of the I R C
3 to tell them not to adopt a state
4 senate redistricting map as parts of
5 constitutional process?
6 Did you or any other LATFOR
7 appointee or staff member provide
8 comments to any news outlet or member

9 of the media regarding the 2020
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10 redistricting process for new maps.
11 Please describe those
12 communications.
13 Did you or any of the other
14 LATFOR appointees provide off the
15 record or background comments to any
16 news outlet or member ever media
17 regarding the 2020 redistricting
18 process maps.
19 Please describe those
20 communications.
21 Did you or any other LATFOR
22 appointee or staff member contacted
23 by any news outlet or member of the
24 media regarding the 2022
25 redistricting process for new maps.
28
1 HHHSHAHHHH
2 Please describe those communications.
3 Did you or any other LATFOR
4 appointee discuss the 2022
5 redistricting process for new maps
6 with any constituents?

7 Did any constituents contact
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8 you or any other LATFOR appointee
9 regarding the 2022 redistricting
10 process for new maps.
11 Did you or any other LATFOR
12 appointee discuss the redistricting
13 process 2020 with any member of the
14 public.
15 Please describe such
16 communications.
17 Did any member of the public
18 contact you or any of the LATFOR
19 appointee staff members regarding
20 2022 process for new perhaps.
21 Please describe those
22 communications.
23 I asked you earlier if you
24 communicated with any constituents.
25 Please describe those communications.
29
1 HAHHHAHHHH
2 Are you aware of any public
3 comment submitted to LATFOR by any
4 member of the public regarding its
5 2022 redistricting process for new

6 maps?
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7 Please describe it.
8 Did LATFOR consider such
9 comments and concerns concerning the
10 new maps.
11 MR. MOSKOWITZ: I would like
12 to go off the record for a moment.
13 (Recess taken.)
14 MR. MOSKOWITZ: Back on the
15 record.
16 I am going to introduce some
17 exhibits to this record to show that
18 Mr. Katz failed to show in violation
19 of court order, violation of the
20 subpoena, violation of notice of
21 deposition. /SKWR-RBGS that show
22 that Mr. Katz failed to
23 appear/SKWR-RBGS/SKWR-RBGS/SKWR-RBGS.
24 I am marking as exhibit 1 this
25 is the subpoena duces tecum add at
30
1 HHHHAHHHH
2 the city if I can dumb for which he
3 is supposed to appear here today but

4 he is/SKWR-RBGS to Eric
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5 cats/SKWR-RBGS/SKWR-RBGS.
6 For the record this subpoena
7 also requests various documents that
8 petitioner's are entitled to seek
9 pursuant to the court's decision and
10 order. I am not aware of any such
11 documents being produced, thus
12 we -- the petitioners have been
13 severely prejudiced.
14 I am going to introduce as
15 exhibit 2 the notice to take
16 deposition upon oral examination to
17 Eric cats which is supplemental to
18 the subpoena both are valid and again
19 Mr. Katz is not here, notwithstanding
20 that he was duly served and indeed as
21 stated earlier on the record his
22 counsel brazenly advised that Mr.
23 Katz would not appear today.
24 I am now introducing as exhibit
25 3 the decision -- March 3 decision of
31
1 Hi R
2 the court, which states among other

3 things members of the I R C and at
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4 least members are not
5 legislators/SKWR-RBGS/SKWR-RBGS/SKWR-
6 RBGS/SKWR-RBGS/SKWR-RBGS the decision
7 states among other things that all
8 persons asked to provide discovery
9 are to give his or her highest
10 priority and to set aside other
11 matters. The court will permit
12 discovery of the respondents as to
13 whether or not the map drawing
14 process was controlled by one
15 political party or legislative
16 leaders one of political party this
17 would include whether the respondents
18 input directed or controlled the map
19 drawing process. The court will
20 also permits discovery of any public
21 remarks or statements made by them,
22 any public testimony he or she gave
23 about the redistricting process and
24 the maps, any inquiries and any
25 responses to the public or media
32

1 HHHHH
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2 about the redistricting process.
3 This would include public comments by
4 the respondent about the I R C and I
5 R C's action or lack of action.
6 This would include any communications
7 from respondents, third parties about
8 advancing the party's agenda or any
9 efforts to undermine the
10 constitutional process of having IRC
11 produce the map and reliable second
12 map. This would also include all
13 documents and communications
14 concerning the work of the
15 commissioner's of the democratic
16 caucus of the I R C which documents
17 and communications were received from
18 third parties. The decision goes on
19 it is hereby decided that all
20 discovery shall be completed by March
21 12, 2022.
22 I am now going to introduce as
23 exhibit 4 a copy of the court's order
24 dated March 9, 2022. This order
25 states in part Honorable Steven K M E

33
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1 HHHSHAHHHH

2 D LY justice of Supreme Court

3 appellate division ruled a519 A do

4 not automatic

5 stay/SKWR-RBGS/SKWR-RBGS do not

6 apply. The petitioner's therefore
7 seek from this court an order

8 granting discovery to support the

9 decision dated March 3, 2022. The
10 decision goes on. It says the
11 following, the court issued a
12 decisions dated March 3, 2022
13 provided for discovery based on the
14 New York State courts and federal
15 court's analysis of particularly as
16 pertained to alleged wrongdoing by
17 legislators.

18 This court believes were

19 allegations of legislators trying to
20 engineer signatory manned enter maps
21 which is prohibited to New York State
22 constitution could be akin to

23 other -- or were alleged to have

24 committed wrongdoings. Therefore

25 this court carefully constructed what
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34
1 HAHHHAHHHH
2 would be and what would not be
3 discoverable, for the reasons on the
4 record/SKWR-RBGS/SKWR-RBGS and for
5 the reasons set forth in the court's
6 March 3, 2022 decision, this court
7 will hereby grants the petitioner's
8 discovery in accordance with the
9 March 3, 2022 decision.
10 Now, therefore, upon all papers
11 and proceedings hereto before and
12 herein after due deliberation it
13 is -- it is ordered that the
14 petitioner's are granted expedited
15 limited discovery in accordance with
16 the court's March 3, 2022 decision.
17 We are now going to close this
18 record. I am reserving all rights as
19 stated at the beginning of this
20 deposition.
21 (Time noted: 9:50 p.m.)
22

23
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24

25
35

1 HHHHH A H

2 CERTIFICATION

6 I, DEBBIE ZAROMATIDIS, a Shorthand
7 Reporter and a Notary Public, do hereby
8 certify that the foregoing is a true and
9 accurate transcription of my stenographic
10 notes.
11 I further certify that I am not
12 employed by nor related to any party to
13 this action.
14
15
16
17
18
19
20 DEBBIE ZAROMATIDIS
21

22
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23

24

25
36

1 HHHHH A H
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STATE OF NEW YORK

SUPREME COURT : COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, and MARIANNE

VOLANTE,
Petitioners,
SPEAKER HEASTIE’S
-against- AND THE ASSEMBLY
MAJORITY’S
GOVERNOR KATHY HOCHUL, LIEUTENANT OBJECTIONS AND
GOVERNOR AND PRESIDENT OF THE SENATE RESPONSES TO
BRIAN A. BENJAMIN, SENATE MAJORITY PETITIONERS’ FIRST
LEADER AND PRESIDENT PRO TEMPORE OF REQUEST FOR
THE SENATE ANDREA STEWART-COUSINS, PRODUCTION
SPEAKER OF THE ASSEMBLY CARL HEASTIE,
NEW YORK STATE BOARD OF ELECTIONS, and Tnédex No.
THE NEW YORK STATE LEGISLATIVE TASK E2022-0116CV
FORCE ON DEMOGRAPFPHIC RESEARCH AND
REAPPORTIONMENT,
Respondents.

Respondent Carl Heastie, Speaker of the New York State Assembly, and the
Assembly Majority (collectively, the “Speaker”), submits the following objections and
responses to “Petitioners’ First Request for the Production of Documents to Respondents”
dated March 9, 2022 (the “Requests™).
GENERAL OBJECTIONS
1. The Speaker objects to each Definition, Instruction, and Document

Requested to the extent they exceed the scope of discovery authorized by the Court’s
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Decision dated March 3, 2022 (Dkt. No. 126) and its Order dated March 9, 2022 (Dkt. No.
135) (collectively, the “Discovery Order”).

2. The Speaker objects to the Requests to the extent they purport to seek
priviteged matter (including matter protected by legislative privilege under the New York
State Constitution, attorney-client privilege, or the attorney work-product doctrine); matter
prepared or obtained in anticipation of litigation; or matter that discloses the mental
impressions of the Speaker’s counsel or his counsel’s conclusions, opinions, memoranda,
notes, summaries, legal research, or legal theories. The Speaker’s inadvertent inclusion of
such matter in response to the Requests, if any, does not waive this objection.

3t The Speaker objects to each Definition, Instruction, and Document
Requested to the extent they purport to impose burdens and obligations upon him that are
inconsistent with, or in excess of, the obligations described in the New York Civil Practice
Law and Rules, the Uniform Civil Rules for the Supreme Court, or any other applicable
rules (collectively, the “Rules”).

4, The Speaker objects to each Instruction, Definition, and Document
Requested to the extent they are overbroad, cumulative, duplicative, vague, ambiguous,
expansive, oppressive, or unduly burdensome; or exceed the scope of discovery authorized
by the Discovery Order or the Rules.

3. The Speaker objects to the “time frame” set forth in the Requests
because it bears no relation to the claims asserted in Petitioners’ Amended Petition (Dkt.
No. 18).

6. The Speaker objects to the Requests’ definition of “You” and “Your,”

which purport to include all persons “acting or purporting to act for or on [the Speaker’s]
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behalf, including, without limitation, representatives, agents, employees, attorneys,
accountants and investigators.” These definitions render Requests incorporating those
terms overly broad and inclusive, unduly burdensome, and oppressive, and they purport to
require that such Requests be construed to call for discovery beyond the scope of the
Discovery Order and the Rules.

7, The Speaker objects to the Requests to the extent they seek
information that is not material and necessary in the prosecution of this special proceeding,
nor reasonably calculated to lead to the discovery of admissible evidence, nor proportional
to the needs of this special proceeding.

8. The Speaker objects to the Requests to the extent they seek matter for
use other than in this special proceeding.

9. The Speaker objects to the Requests to the extent they seek
information or material that is not within his possession, custody, or control.

10.  The Speaker objects to the Requests to the extent they seek documents
that are already in Petitioners’ possession, custody, or control; have been filed in this or any
other court; or are otherwise publicly available. Searching for and producing such
documents would be duplicative and unduly burdensome, and the responsive documents
are moreﬂ easily obtained through other means.

11.  The Speaker objects to the Requests to the extent they seek to impose
upon him the burden of producing documents that are not reasonably accessible, including
electronic mail or 6ther electronic information, documents, or statements that must be

restored from back-up tapes or discs, or from other types of electronic storage media.
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12.  The Speaker’s eventual production of documents in response to the
Requests, if any, will be made without waiving the right to: (a) object, on the grounds of
competency, privilege, relevance, materiality, or any other proper ground, to the use of the
information and documents for any purpose, in whole or in part, in any aspect of this
special proceeding or in any other special proceeding or action; and (b) object on any
grounds, at any time, to other requests for production and other discovery procedures
involving or relating to the subject matter of the information and documents to which the
Speaker may respond.

13.  These objections are made without prejudice to the Speaker’s right to
raise any additional objections deemed necessary or appropriate.

14.  The Speaker declines any purported obligation to: (a) generate
documents not currently existing; (b) describe any unsuccessful efforts to respond to any of
the Requests; (c) locate any document or tangible thing not in his possession, custody, or
control; (d) add or change the meaning of any of the Requests in the conjunctive or
disjunctive; or (e) respond to any portion or aspect of the Requests not described with
reasonable particularity by the express language of the Requests.

15.  Neither the fact that an objection is interposed to a particular Request,
nor the fact that no objection is ultimately interposed, necessarily means that responsive
information, documents, or statements exist in the Speaker’s possession, custody, or control.

SPECIFIC OBJECTIONS AND RESPONSES

Subject to, and without waiver of, the General Objections above, the Speaker
makes the following specific objections and responses:

Regquest No. 1: All Documents and Communications concerning whether or
not the map-drawing process was directed and controlled by one political party or the
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legislative leaders of one political party, including whether You, without Republican input,
directed and/or controlled the map-drawing process.

Response to Request No. 1: The Speaker objects to this Request because it is

vague, overbroad, and unduly burdensome, and because it calls for production of
documents that are protected by absolute legisiative privilege and that may also be protected
by attorney-client privilege, the attorney work-product doctrine, and other privileges.
Subject to and without waiving these objections, the Speaker produces transcripts of floor
activity in his possession, custody, or control that are responsive to this Request.and that
can be identified and gathered without undue burden. These transcripts are set forth in the.
accompanying documents bearing Bates-numbered pages SPKR001 through SPKR114.

The Speaker will also produce additional, non-privileged documents in his possession,
custody, or control, if any, that are located as discovery proceeds.

Request No. 2: All Documents and Communications concerning any public
remarks or statements made by You, any public testimony You gave about the redistricting
process and/or maps, and any inquiries from and any responses to the public or media about
the redistricting process and/or maps.

Response to Request No. 2: The Speaker objects to this Request because it is
vague, overbroad, and unduly burdensome, and because it calls for production of
documents already in the possession of or available to Petitioners. Subject to and without
waiving these objections, the Speaker produces the accompanying non-privileged
documents, bearing Bates numbers SPKR115 through SPKR131, that are in his possession,
custody, or control; that are responsive to this Request; and that can be identified and
gathered without undue burden. The Speaker will produce additional, non-privileged

documents in his possession, custody, or control, if any, that are located as discovery

proceeds.
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Request No. 2(i): All Documents and Communications concerning public
comments You made about the IRC and the IRC's action or lack of action.

Response to Request No. 2(i): The Speaker objects to this Request because it

is vague, overbroad, and unduly burdensome, and because it calls for production of
documents already in the possession of or available to Petitioners. Subject to and without
waiving these objections, the Speaker produces the accompanying non-privileged
documents, bearing Bates numbers SPKR115 through SPKR131, that are in his possession,
custody, or control; that are responsive to this Request; and that can be identified and
gathered without undue burden. The Speaker will produce additional, non-privileged
documents in his possession, custody, or control, if any, that are located as discovery
proceeds.

Request No. 2(ii): All Documents and Communications concerning any
communication between You and third-parties about advancing a partisan agenda or any
efforts to undermine the constitutional process of having the IRC provide a viable map and/or
viable second map.

Response to Request No. 2(ii): The Speaker objects to this Request because it
is vague, overbroad, and unduly burdensome, and because it calls for production of
documents that are protected by absolute legislative privilege and that may be protected by
attorney-client privilege, the attorney work-product doctrine, and other privileges.

, Regquest No. 2(iii): All Documents and Communications concerning the work
of the Commissioners of the Democratic Caucus of the IRC, which Documents and

Communications You received from third parties.

Response to Request No. 2(iii): The Speaker objects to this Request because

it is vague, overbroad, and unduly burdensome, and because it calls for production of
documents that are protected by absolute legislative privilege and that may be protected by

attorney-client privilege, the attorney work-product doctrine, and other privileges.
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Dated: New York, New York
March 12, 2022

Dated: Buffalo, New York
March 12, 2022

RECEIVED NYSCEF: 03/13/2022

GRAUBARD MILLER

By: /s/ C. Daniel Chill

C. Daniel Chill

Elaine Reich
Attorneys for Respondent
Speaker of the Assembly Carl Heastie
The Chrysler Building
405 Lexington Avenue, 11th Floor
New York, New York 10174
Telephone No. (212) 818-8300
dchill@graubard.com
ereich@graubard.com

PHILLIPSLYTLE LLP

o Gl el D

Craig R. Bucki

Steven B. Salcedo

Rebecca A. Valentine
Attorneys for Respondent
Speaker of the Assembly Carl Heastie
One Canalside
125 Main Street
Buffalo, New York 14203-2887
Telephone No. (716) 847-8400
cbucki@phillipslytle.com
ssalcedo@phillipslytle.com
rvalentine@phillipslytle.com

[This space is intentionally left blank.|
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TO: TROUTMAN PEPPER HAMILTON SANDERS LLP

Bennet J. Moskowitz, Esq.

875 Third Avenue

New York, New York 10022

(212) 704-6000

bennet. moskowitz@troutman.com

Misha Tseytlin, Esq.

227'W. Monroe Street

Suite 3900

Chicago, Illinois 60606

(608) 999-1240
misha.tseytlin@troutman.com

-and -

KEYSER MALONEY & WINNER LLP
George H. Winner, Jr., Esq.

150 Lake Street

Elmira, New York 14901

(607) 734-0990

gwinner@kmw-law.com

Attorneys for Petitioners

cc: CUTIHECKER WANGLLP
Attorneys for Respondent
Senate Majority Leader Andrea Stewart-Cousins
John R. Cuti, Eric Hecker, Alexander Goldenberg, Alice G. Reiter, Daniel E.
Mullkoff, and Heather Gregorio, Esgs.
305 Broadway, Suite 607
New York, New York 10007
(212) 620-2600
jeuti@chwllp.com

LETITIA JAMES, NEW YORK ATTORNEY GENERAL
Heather L. McKay and Matthew Brown, Esgs.

Attorneys for Respondents

Governor Kathy Hochul and

Lieutenant Governor and President of the Senate Brian A. Benjamin
144 Exchange Boulevard, Suite 200

Rochester, New York 14614

(585) 546-7430

Heather.McKay@ag.ny.gov
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NEW YORK STATE BOARD OF ELECTIONS
Brian Lee Quail, Esq.

Attorneys for Respondent

New York State Board of Elections

40 N. Pearl Street, Suite 5

Albany, New York 12207

(518) 474-2063

brian.quail@elections.ny.gov

THE NEW YORK STATE LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT

198 State Street

Lobby

Albany, New York 12210

Dot #10263378
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO, Index No. E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ, Justice Patrick F. McAllister

LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, and MARIANNE
VOLANTE,

Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.
X

OBJECTIONS AND RESPONSES OF THE SENATE MAJORITY
LEADER AND THE SENATE MAJORITY’S APPOINTEES TO THE NEW
YORK STATE LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT TO PETITIONERS’ FIRST
REQUEST FOR THE PRODUCTION OF DOCUMENTS TO RESPONDENTS

Senate Majority Leader and President Pro Tempore of the Senate Andrea
Stewart-Cousins and the New York State Senate Majority’s appointees to the New York State
Legislative Task Force on Demographic Research and Reapportionment (collectively, the
“Senate Respondents™), by and through their attorneys, Cuti Hecker Wang LLP, hereby respond
to Petitioners’ First Request for the Production of Documents to Respondents dated March 9,

2022 (the “Requests”) as follows:
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GENERAL OBJECTIONS

In addition to any specific objections set forth in response to specific discovery
requests, the Senate Respondents lodge the following general objections (collectively, the
“General Objections™) to the Requests:

A. The Senate Respondents object to each Definition, Instruction, and Document
Requested to the extent it exceeds the scope of discovery authorized by the Court’s Decision
dated March 3, 2022 (Dkt. No. 126) and its Order dated March 9, 2022 (Dkt. No. 135)
(collectively, the “Discovery Order”).

B. The Senate Respondents object to the “time frame” set forth in the Requests
because it bears no relation to the claims asserted in Petitioners’ Amended Petition (Dkt. No. 18).

C. The Senate Respondents object to the Requests’ definition of “You” and “Your,”
which purport to include all persons “acting or purporting to act for or on [the Senate
Respondents’] behalf, including, without limitation, representatives, agents, employees,
attorneys, accountants and investigators.” These definitions render Requests incorporating those
terms overly broad and inclusive, unduly burdensome, and oppressive, and they purport to
require that such Requests be construed to call for discovery beyond the scope of the Discovery
Order, the New York Civil Practice Law and Rules (“CPLR”), the Uniform Civil Rules for the
Supreme Court, or any other applicable rules.

D. By responding to the Requests or an individual Request, the Senate Respondents
do not concede the materiality or relevance of the subject to which they or it refer or refers. The
Senate Respondents’ responses are made expressly subject to, and without waiving or intending

to waive, any questions or objections as to the breadth, burdensomeness, competency, relevancy,
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materiality, privilege, propriety, or admissibility of any of the information provided in this or any
proceeding.

E. The Senate Respondents object to the Requests to the extent they call for
providing information which is privileged, whether pursuant to the legislative privilege, the
attorney-client privilege, the work product doctrine, or any other privilege that may apply.

F. The Senate Respondents object to the Requests to the extent that they purport to
impose discovery obligations upon persons who are not parties to the proceeding.

G. The Senate Respondents object to the Requests to the extent that they call for
information outside the scope of disclosure permitted under the CPLR.

H. Inadvertent inclusion of any information which is privileged or is otherwise
immune from discovery shall not constitute a waiver of any privilege or of any other ground for
objecting to the use of such information contained therein in this or any other proceeding or
otherwise.

I. The Senate Respondents object to the Requests to the extent that they seek
information for use other than in this proceeding.

J. The Senate Respondents reserve the right to supplement their responses to the
Requests with additional information if and when such information becomes available to counsel
for the Senate Respondents, and the Senate Respondents reserve their rights to object to the
future disclosure of any such information.

RESPONSES AND OBJECTIONS TO SPECIFIC REQUESTS

Request No. 1: All Documents and Communications concerning whether or not the
map-drawing process was directed and controlled by one political party or the legislative leaders
of one political party, including whether You without Republican input directed and/or

controlled the map-drawing process.
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Response to Request No. 1: The Senate Respondents object to this Request on the

grounds that it is vague, overbroad, unduly burdensome, and calls for the production of
documents that are protected by absolute legislative privilege and that may be protected by
attorney-client, work product, and/or other privileges. In addition, this Request calls for
documents and information publicly available to Petitioners. Subject to and without waiving
those objections or the General Objections, the Senate Respondents will produce any transcripts
of legislative debate on the Senate floor in their possession, custody, or control that are
responsive to this Request and that can be identified and gathered without undue burden.

Request No. 2: All documents and communications concerning any public remarks or
statements made by You, any public testimony You gave about the redistricting process and/or
maps, and any inquiries from and any responses to the public or media about the redistricting
process and/or maps.

Response to Request No. 2: Senate Respondents object to this Request on the grounds
that it is vague, overbroad, unduly burdensome, and already in the possession of and/or available
to Petitioners. Subject to and without waiving those objections or the General Objections, the
Senate Respondents will produce any non-privileged documents in their possession, custody, or
control that are responsive to this Request and that can be identified and gathered without undue
burden.

Request No. 2(i): All Documents and Communications concerning public comments

You made about the IRC and the IRC’s action or lack of action.

Response to Request No. 2(i): The Senate Respondents object to this Request on the

grounds that it is vague, overbroad, unduly burdensome, and already in the possession of and/or

available to Petitioners. Subject to and without waiving those objections or the General
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Objections, the Senate Respondents will produce any non-privileged documents in their
possession, custody, or control that are responsive to this Request and that can be identified and
gathered without undue burden.

Request No. 2(ii): Any communication between You and third-parties about advancing

a partisan agenda or any efforts to undermine the constitutional process of having the IRC
produce a viable map and/or viable second map.

Response to Request No. 2(ii): The Senate Respondents object to this Request on the
grounds that it is vague, overbroad, unduly burdensome, and calls for the production of
documents that may be protected by absolute legislative privilege and that may be protected by
attorney-client, work product, and/or other privileges.

Request No. 2(iii): All Documents and Communications concerning the work of the

Commissioners of the Democratic Caucus of the IRC which Documents and Communications
were received from third parties.

Response Request No. 2(iii): The Senate Respondents object to this Request on the

grounds that it is vague, confusing, overbroad, unduly burdensome, and calls for the production
of documents that may be protected by absolute legislative privilege and that may be protected
by attorney-client, work product, and/or other privileges.

Dated: New York, New York
March 12, 2022

CUTI HECKER WANG LLP

By:

John R. Cuti
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Eric Hecker
Alexander Goldenberg
Alice Reiter
Heather Gregorio

305 Broadway, Suite 607
New York, NY 10007
(212) 620-2600

Attorneys for the Senate Respondents

To:  TROUTMAN PEPPER
HAMILTON SANDERS LLP
Bennet J. Moskowitz
875 Third Avenue
New York, NY 10022
(212) 704-6000
Bennet.moskowitz@troutman.com

Misha Tseytlin, Reg. No. 4642609
227 W. Monroe St.

Suite 3900

Chicago, IL 60606

(608) 999-1240
Misha.tseytlin@troutman.com

Attorneys for Petitioners
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ORDER TO SHOW CAUSE WHY PETITIONERS SHOULD BE GRANTED LEAVE
TO SUBMIT SUPPLEMENTAL BRIEFING ON THE TIMING OF REMEDY,
DATED MARCH 14, 2022 [2123 - 2124]
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AtIAS Part ___ of the Supreme Court of the State
of New York, held in and for the County of
Steuben, at the Courthouse located at 3 East
Pulteney Square Bath, NY 14810, on the [%/
day of March, 2022.

PRESENT:
HON. PATRICK F. MCALLISTER, J.S.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOOHER, JR., STEPHEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ, Index No. E2022-0116CV
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN

ROWLEY, JOSEPHINE THOMAS, and MARIANNE
VOLANTE, ORDER TO SHOW CAUSE

WHY PETITIONERS
SHOULD BE GRANTED
Petitioners, LEAVE TO SUBMIT
SUPPLEMENTAL
BRIEFING ON THE
-against- TIMING OF REMEDY

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

1 of 2
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UPON reading of Petitioners’ Memorandum Of Law In Support Of Their Motion For
Leave To Submit Supplemental Briefing On The Timing And Scope Of Remedy; and all of the

pleadings and proceedings heretofore had herein, it is hereby:

ORDERED that Respondents or their counsel appear and show cause before this Court, at
IAS Part __, Room ____, at the Courthouse located at 3 East Pulteney Square Bath, NY 14810, on
the ;_(Lth day of March, 2022, at 9:30 a.m., or as soon thereafter as counsel can be heard, why an
Order should not be issued granting Petitioners Motion for Leave to Submit Supplemental Briefing

on the Timing of Remedy; and it is

FURTHER ORDERED that Petitioners shall serve a copy of this Order and all papers in
support thereof upon counsel for Respondents and counsel of record for the Attorney General by

"
NYSCEF, on or before the ’ L7l day of March, 2022; and it is

FURTHER ORDERED that Respondents shall serve any papers in opposition to

Petitioners’ Motion for Leave to Submit Supplemental Briefing on the Timing of Remedy by
NYSCEEF no later than the [§ day of March, 2022; and it is

FURTHER ORDERED that Petltloners shall serve any reply papers in further support of

et -
o -

their Motlon  for Eeave to Submlt Sap/plemental Br1 iefing ¢ on the Timing of Reniedy by NYSCEF

no laxér than the ___ day of March 2022

o

LR
WMee b 1 202 2

E u\\‘ -
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LETTER FROM STEVEN B. SALCEDO TO HONORABLE
PATRICK F. MCALLISTER, DATED MARCH 15, 2022

Phillips Lytle LLP

Via NYSCEF March 15, 2022

Hon. Patrick F. McAllister

Acting New York State Supreme Court Justice
Steuben County Courthouse

3 East Pulteney Square

Bath, New York 14810

Re:  Matter of Harkenrider v. Hochul (Steuben County Index No. E2022-0116CV)

Dear Justice McAllister:

As co-counsel with Graubard Miller to New York State Assembly Speaker Carl Heastie
and the Assembly Majority (collectively, the “Speaker”), we acknowledge the Court’s
three (3) Orders to Show Cause issued yesterday, March 14, 2022.

Through one of the Orders to Show Cause, Petitioners move to strike portions of the
expert reports submitted by Professor Jonathan N. Katz and Dr. Kristopher R. Tapp
(Dkt. No. 201). The Speaker opposes Petitioners’ motion and joins any and all opposing
arguments asserted by Respondent Senate Majority Leader Andrea Stewart-Cousins
and the State Senate Majority.

Respectfully,

Phillips Lytle LLP

By 27)/ é&b‘@/’b Z/B S/QQQQQQQ\/

Steven B. Salcedo

SBS3SBS3
Doc #10287738

STEVEN B. SALCEDO
DIRECT 716 504 5782 SSALCEDO@PHILLIPSLYTLE.COM

ATTORNEYS AT LAW

ONE CANALSIPE 125 MAIN STREET BUFFALO, NY 14203-2887 FPHONE 716 847 8400 FAX 716 852 6100
NEW YORK: ALBANY, BUFFALO, CHAUTAUQUA, GARDEN CITY, NEW YORK, ROCHESTER OHto: CLEVELAND WASHINGTON, DC

CANADA: WATERLOO REGION | PHILLIPSLYTLE.COM
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AFFIRMATION OF ERIC HECKER, ESQ., FOR RESPONDENTS SENATE MAJORITY
LEADER AND PRESIDENT PRO TEMPORE OF THE SENATE ANDREA STEWART-
COUSINS AND THE NEW YORK STATE SENATE MAJORITY'S APPOINTEES TO THE
NEW YORK STATE LEGISLATIVE TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT, IN OPPOSITION TO PETITIONERS' ORDER TO SHOW CAUSE
WHY PORTIONS OF THE EXPERT REPORTS OF PROF. JONATHAN N. KATZ AND DR.
KRISTOPHER R. TAPP SHOULD NOT BE STRICKEN,

DATED MARCH 15, 2022 [2126 - 2131]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X
TIM HARKENRIDER, GUY C. BROUGHT, Steuben County Index
LAWRENCE CANNING, PATRICIA CLARINO, No. E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ, Motion Sequence No. 7

LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, AND MARIANNE
VIOLANTE,

Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, AND THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

AFFIRMATION OF ERIC HECKER IN OPPOSITION TO PETITIONERS’
MOTION TO STRIKE PORTIONS OF THE TAPP AND KATZ REPORTS

ERIC HECKER, ESQ., hereby affirms under penalty of petjury that the following is
true and correct:

1. I am an attorney duly licensed to practice law in New York State, and a member
of Cuti Hecker Wang LLP, counsel for Respondents Senate Majority Leader and President Pro
Tempore of the Senate Andrea Stewart-Cousins and the New York State Senate Majority’s

appointees to the New York State Legislative Task Force on Demographic Research and
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Reapportionment (collectively, the “Senate Respondents™). 1 submit this Affirmation in
opposition to Petitioners’ motion to strike portions of expert reports, filed on March 13, 2022.
(Dkt. Nos. 169-173).

2. Petitioners say that they were “blindsided” and “sandbagg[ed]” by the use of an
“entirely different methodology” in Dr. Tapp’s Second Affidavit. See Petitioners’
Memorandum of Law in Support of Petitioners’ Motion to Strike Portions of the Katz Expert
Report and the Second Tapp Expert Report, Dkt. No. 170 (“Pet. Motion to Strike MOL”), at 3-
4. That is the proverbial pot calling the kettle black. In Mr. Trende’s first report, he very
clearly “calculate[d] [the] partisanship” of the districts in his simulations by using a standard
index of recent statewide results for the precincts in those districts. Dkt. No. 26 at 7-13 and n.2.
Then, in his reply report, Mr. Trende did a sudden about-face, contending for the first time that
it supposedly makes sense to calculate the partisanship of his simulated districts an entirely
different way. Mr. Trende’s reply report even purports to use a brand-new regression
methodology that was never mentioned in his initial report. Dkt. No. 103 at 10-11.

3. Mr. Trende’s “simple regression” (as he called it), which he revealed for the first
time in his reply report, is unreliable for a variety of reasons, including, as Dr. Tapp explains in
his second affidavit, that Mr. Trende’s “simple regression” does not account for incumbency.

4. Petitioners cannot credibly contend that it was prejudicial or otherwise improper
for Respondents to respond to the “simple regression” methodology that Mr. Trende unveiled
for the first time in his reply affidavit. If Mr. Trende had included this methodology in his
initial report, Respondents would have exposed it as statistically invalid in their opposition

papers. Petitioners cannot insulate their expert’s analysis from scrutiny and challenge by

2 of ©
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springing it on Respondents for this first time in reply papers. If anything, it is Mr. Trende’s
reply report that should be stricken, not Dr. Tapp’s Second Affidavit.

5. When Respondents submitted their papers in opposition to the original Petition,
they did not have an opportunity to respond to Mr. Trende’s second ensemble model, or to the
second, brand-new proposed partisanship measures Mr. Trende proposed, because Petitioners
did not include that purported expert analysis in their filings in support of the Petition, but only
in their reply papers submitted less than 36 hours before argument. Accordingly, it was
appropriate and fair — and not remotely prejudicial — for the Senate Respondents to address Mr.
Trende’s new ensemble model, and his new proposed measure of analysis, for the
Congressional map when we timely filed our papers on the March 10, 2022 deadline the Court
set.

6. With respect to Dr. Katz’s report, Petitioners conceded, as they obviously must,
that Dr. Katz’s report was timely filed with respect to the Senate plan, and therefore must be
considered at least with respect to the Senate plan. See Pet. Motion to Strike MOL at 1. The
Court therefore will have the benefit of hearing Dr. Katz’s testimony regarding his
methodology, at least with respect to the Senate plan, and Petitioners will have ample
opportunity to cross-examine him. By the time that Dr. Katz testifies (presumably on
Wednesday), Petitioners will have had his report for more than five days. That is more than
ample time to prepare to cross-examine him. To the extent the schedule is more compressed
than in a typical case, we are where we are because of the extraordinary nature of Petitioners’
claims and the extraordinary relief they are seeking, and because they inexplicably failed to

challenge the Senate plan when they first commenced this special proceeding.

3 of 6
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7. We respectfully submit that once the Court hears Dr. Katz’s testimony

explaining the manner in which his methodology shows that the Senate plan is not in any way
unfair to Republicans, and once Petitioners have been afforded the opportunity to cross-examine
him — both of which are certainties — it simply would not make any sense for the Court to
decline to receive what is essentially the exact same argument, using the exact same
methodology, and that will be subject to the exact same cross-examination, with respect to the
congressional plan as well. At a minimum, the Court should defer ruling on this motion, listen
to Dr. Katz’s direct testimony and cross-examination about his methodology and conclusions
with respect to both the Senate plan and the congressional plan, and then decide whether there is
any fairness-related basis to consider his methodology and conclusions with respect to the
Senate plan (which Petitioners concede the Court must do) but not the congressional plan.

8. Petitioners rely on CPLR 405 to support their assertion that “this Court has
discretion to strike any prejudicial matter in Respondents’ answers and supporting affidavits and
reports submitted after the set deadline has expired.” Pet. Motion to Strike MOL at 2. But that
provision entitles a party in a special proceeding to move “to strike scandalous or prejudicial
matter unnecessarily inserted in a pleading.” CPLR 405 (emphasis added). An expert report
obviously is not a pleading.

9. Petitioners cite no authority that supports their motion. In PB-36 Doe v. Niagara

Falls City Sch. Dist., 152 N.Y.S.3d 242, 247 (Sup. Ct. Niagara Cnty. 2021), the court struck

4 of 6
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prejudicial matter from a pleading in a child sex abuse case. Because that case involved a
pleading, not an expert report, it is irrelevant.!

10. Moreover, this proceeding is not a personal injury case. This is a
reapportionment case in which Petitioners are seeking to overturn a duly enacted
reapportionment plan by proving beyond reasonable doubt that it violates the New York State
Constitution. In an effort to meet that formidable burden, Petitioners made the choice to rely
primarily on extremely complicated, highly technical computer simulation “technology.” To
the extent this trial is complicated, it is complicated because Petitioners made it so. There is
nothing “prejudicial” about the fact that a widely respected Caltech professor who regularly
testifies on behalf of Republicans and Democrats alike engaged in a rigorous technical
statistical analysis and concluded that there is nothing unfair about either redistricting plan at
issue. There is also nothing “prejudicial” about giving Petitioners the opportunity to cross-
examine Dr. Katz about both his conclusions about the Senate plan (which they concede is
proper) and the conclusions he drew about the congressional plan using the very same
methodology.

11.  Taffirm under penalty of perjury that the foregoing is true and correct to the best

of my knowledge.

! The other case Petitioners cite, LaFurge v. Cohen, 61 A.D.3d 426 (1st Dep’t 2009), is
also inapposite. See Pet. Motion to Strike MOL at 4. In that personal injury case, the court
precluded the Plaintiff’s expert from testifying about “a new theory of liability” because Plaintiff
had failed to provide defendant any notice. I/d. This case is entirely different. The Senate
Respondents are proffering expert testimony to rebut evidence the Petitioners already have
submitted. Moreover, the expert in Lalurge was called to testify after having failed to disclose
the subject of the testimony in any expert report. Here, by contrast, each expert submitted
written analysis prior to offering testimony in this proceeding. Therefore, unlike in LaFurge,
there is no unfair surprise here.

5 of 6
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Dated: March 15, 2022
New York, New York
/s/ Eric Hecker
Eric Hecker, Esq.
CUTI HECKER WANG LLP
305 Broadway, Suite 607
New York, New York 10007
(212) 620-2600

Attorneys for Respondent Senate

Mcjority Leader Andrea Stewart-Cousins
and the New York State Senate Mcjority’s
appointees to the New York State Legislative
Task Force on Demographic Research and
Reapportionment
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LETTER FROM STEVEN B. SALCEDO, ESQ. TO HONORABLE
PATRICK F. MCALLISTER, DATED MARCH 15, 2022 [2132 - 2133]

E:

|
——

Phillips Lytle LLP

Via NYSCEF ‘ March 15, 2022

Hon. Patrick F. McAllister

Acting New York State Supreme Court Justice
Steuben County Courthouse

3 East Pulteney Square

Bath, New York 14810

Re:  Matter of Harkenrider v. Hochul (Steuben County Index No. E2022-0116CV)

Dear Justice McAllister:

As co-counsel with Graubard Miller to New York State Assembly Speaker Carl Heastie
and the Assembly Majority (collectively, the “Speaker”), we acknowledge this Court’s
three (3) Orders to Show Cause issued yesterday, March 14, 2022.

Through one of the Orders to Show Cause, Petitioners move for an adverse inference
against Respondents (Dkt. No. 202). Petitioners claim an adverse inference is warranted
because several individuals did not attend depositions Petitioners requested (Dkt. No.
175)—even though this Court did not authorize any depositions. The Speaker opposes
Petitioners’ motion and joins any and all opposing arguments asserted by Respondent
Senate Majority Leader Andrea Stewart-Cousins and the State Senate Majority.

Additionally, the Speaker notes that any sanction against him would be particularly
inappropriate. To obtain an adverse inference, Petitioners must demonstrate, among
other things, that the non-appearing deponent was “under the control of the party
against whom the inference is sought.” Matter of Estate of Lewis, 158 A.D.3d 1247,1250
(4th Dep’t 2018) (citing DeVito v. Feliciano, 22 N.Y.3d 159, 165-66 (2013)). None of the
individuals Petitioners sought to depose are under the Speaker’s control: they are not
members of the Speaker’s staff, and they are not even members of the Assembly. Nor
did Petitioners seek to depose the Speaker himself.

STEVEN B. SALCEDO
DIRECT 716 504 5782 SSALCEDO@PHILLIPSLYTLE.COM

ATTORNEYS AT LAW

ONE CANALSIDE 125 MAIN STREET BUFFALO, NY 14203-2887 PHONE 716 847 8400 FAX 716 852 6100
NEW YORK: ALBANY, BUFFALO, CHAUTAUQUA, GARDEN CITY, NEW YORK, ROCHESTER | OHIO! CLEVELAND WASHINGTON, DC

CANADA: WATERLOO REGION | PHILLIPSLYTLE.COM



Hon. Patrick F. McAllister March 15, 2022
Page 2

Hence, no grounds exist to draw an adverse inference against the Speaker, or to
otherwise sanction him. But again, for the reasons explained by the Senate Majority
Leader and the State Senate Majority, this Court should not sanction any Respondent.

Respectfully,

Phillips Lytle LLP

by Yoo B Salesd

Steven B. Salcedo

SBS3SBS3
Doc I
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AFFIRMATION OF JOHN R. CUTI, ESQ., FOR RESPONDENTS SENATE MAJORITY
LEADER AND PRESIDENT PRO TEMPORE OF THE SENATE ANDREA STEWART-
COUSINS AND THE NEW YORK STATE SENATE MAJORITY'S APPOINTEES TO THE
NEW YORK STATE LEGISLATIVE TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT, IN OPPOSITION TO ORDER TO SHOW CAUSE FOR ADVERSE
INFERENCES FROM RESPONDENTS AND THEIR AGENTS’ FAILURE TO APPEAL FOR
NOTICED DEPOSITIONS, DATED MARCH 15, 2022 [2134 - 2153]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X
TIM HARKENRIDER, GUY C. BROUGHT, Steuben County Index
LAWRENCE CANNING, PATRICIA CLARINO, No. E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ, Motion Sequence No. 8

LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, AND MARIANNE
VIOLANTE,

Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, AND THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

AFFIRMATION OF JOHN R. CUTI IN OPPOSITION
TO PETITIONERS’ MOTION FOR SANCTIONS

JOHN R. CUTI, ESQ., hereby affirms under penalty of perjury that the following is true
and correct:

1. T am an attorney duly licensed to practice law in New York State, and a member
of Cuti Hecker Wang LLP, counsel for Respondents Senate Majority Leader and President Pro
Tempore of the Senate Andrea Stewart-Cousins and the New York State Senate Majority’s

appointees to the New York State Legislative Task Force on Demographic Research and
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Reapportionment (collectively, the “Senate Respondents”). I submit this Affirmation in
opposition to Petitioners’ motion for sanctions, filed on March 13, 2022. Dkt. Nos. 174-197.
PRELIMINARY STATEMENT

2. Petitioners are not entitled to adverse inferences because the Senate Respondents
have not engaged in anything close to sanctionable conduct. Counsel for the Senate
Respondents never understood this Court to have granted Petitioners leave to obtain deposition
testimony from Senator Gianaris in his capacity as a member of LATFOR, Philip Chonigman in
his capacity as the Senate Co-Executive Director of LATFOR, and/or Eric Katz, counsel to the
Senate Majority Leader, in his capacity as a member of LATFOR (collectively, the “Legislative
Witnesses”).

3. That is why counsel informed Petitioners last Thursday that they did not have
permission to seek deposition testimony. Despite the timely objection, and notwithstanding that
this Court’s order granting leave for Petitioners to seek discovery never mentioned deposition
testimony, Petitioners never bothered to request that Your Honor clarify the matter. Nor did
they move to compel, despite Fourth Department Justice Lindley’s direction regarding the
procedures that were to be followed if a discovery dispute arose after Petitioners served any
requests for disclosure. Instead, Petitioners plowed ahead, demanding that the Legislative
Witnesses — in the midst of intensive budget deliberations — appear at their Manhattan offices on
17 hours’ notice or else. There is no basis to draw an adverse inference against any
Respondent.

4, Even assuming arguendo that counsel for the Senate Respondents misunderstood

the scope of this Court’s Decision and subsequent Order and Petitioners in fact had permission
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to serve deposition notices, this motion for sanctions is still baseless given the undisputed
record of Petitioners’ failure to follow the CPLR. After a series of missteps, Petitioners did not
serve notices of deposition until 3:50 p.m. on the Thursday before the Saturday discovery cutoff
in a case set down for trial on Monday. They plainly sought to question the Legislative
Witnesses about their legislative activity. That is why counsel asserted their absolute legislative
privilege. To be sure, the Court ruled on March 3 that Petitioners would be permitted to seek
“limited discovery” based in part on the view that there was only a qualified legislative
privilege. But the Court’s decision — rendered after an oral argument at which Petitioners’
counsel responded to Your Honor’s observation that the proposed discovery demands were
overbroad by inviting the Court to narrow the proposed document demands, but never
mentioned or asked for depositions — did not direct any Respondent to do anything. Nor did the
Court decide any specific assertion of privilege because Respondents had not been served with
any discovery requests.

5. For the reasons explained below, Petitioners’ assertions that the Senate
Respondents “brazenly defied this Court’s directives” and that their counsel’s assertion of his
clients’ evidentiary privileges was “obstinate and obtuse” are as offensive as they are false.!
Petitioners made the decision not to try to seek an order compelling the depositions at issue.

The Court should deny the motion for adverse inferences and decide this case on the merits.

! These regrettable ad hominem attacks are contained in Petitioners’ Memorandum of
Law in Support of their motion for sanctions (“Pet. Sanctions Mem.”), Dkt. 175 at 4, 8.
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6. Because Petitioners’ papers provide an incomplete statement of the procedural

history, the Senate Respondents here recite the relevant facts.

7. On March 3, 2022, the Court issued a Decision granting Petitioners leave to
serve “limited discovery” demands on Respondents. See Dkt. No. 126 (the “Decision”), at 2.

8. The Speaker of the Assembly filed a notice of appeal from the Decision on
March 3, 2022, see Dkt. No. 128, and the Senate Respondents filed a notice of appeal from the
Decision on March 4, 2022, see Dkt. No. 130 (collectively, the “Notices of Appeal”).

9. Although the Decision did not order any Respondent to provide disclosure or
take any action at all, on March 7, 2022, four days after this Court entered the Decision,
Petitioners filed an emergency application in the Appellate Division, Fourth Department
seeking to vacate what they misunderstood to be an automatic stay arising from the filing of the
Notices of Appeal. See Ex. A (Proposed Order to Show Cause to the Fourth Department).

10.  Over the next two days, there was intensive motion practice in the Appellate
Division. In the early morning hours of March 8, 2022, the Senate Respondents and the
Speaker each filed papers opposing Petitioners’ emergency application.

11. At 9:30 a.m. on March 8, the parties argued the application before Justice
Stephen K. Lindley. Following the extensive oral argument before Justice Lindley, he invited
Petitioners to submit reply papers by 12:30 p.m. that day, and he invited Respondents to file
sur-reply papers in further opposition to the motion by 3:00 p.m. that day.

12. At 10:49 a.m. on March 9, 2022, Justice Lindley declined to sign Petitioners’

proposed Order to Show Cause, explaining that the Decision was not an order, but merely a
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ruling, and therefore not appealable. See Ex. B (March 9, 2022 decision declining to sign
Petitioners’ proposed Order to Show Cause). Justice Lindley also explained that even if the
Decision were interpreted to have been an Order, no automatic stay would have resulted from
filing the Notices of Appeal because the Decision did not direct any Respondent to take any
affirmative action. Specifically, Justice Lindley observed that the decision “did not compel
discovery or direct any of the respondents to do anything, such as sit for depositions.” Id.
(emphasis added). Instead, the Decision merely reflected this Court’s ruling granting
Petitioners leave to seek limited discovery. Id.
13.  Later that day, six days after the Decision granting them leave to serve
discovery, Petitioners sought “from this court an order granting limited discovery consistent
with” the Decision. See Dkt. No. 135. The Court entered such order at 4:28 p.m., id. (the
“Order”).
14. At 6:28 p.m. on March 9, 2022, Petitioners sent an email to counsel for the
Senate Respondents (and the other Respondents) purporting to serve subpoenas commanding
the Legislative Witnesses to produce documents and appear for a deposition. See Exhs. C - E
(the “Subpoenas”). As counsel for Petitioners should have known, subpoenas are for non-
parties (entities described in CPLR § 3101(a)(2) as “person[s]”), and notices of deposition and
requests for inspection and production of documents are sent to “part[ies].” Id. § 3101(a)(1).

15. At 2:05 p.m. on March 10, 2022, counsel for the Senate Respondents sent a letter
to counsel for Petitioners explaining that the Subpoenas were invalid because the Legislative
Witnesses, as members and a director of LATFOR, were parties to this proceeding for purposes

of disclosure under CPLR §3101(a), not non-parties subject to subpoena. See Ex. F (J. Cuti
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Letter to Bennet Moskowitz, March 10, 2022, 2:05 p.m.).? That letter also noted that even had
Petitioners sent notices of deposition, the Senate Respondents would object to same because the
Order did not authorize Petitioners to obtain deposition testimony, and in any event the notices
sought information plainly protected by absolute legislative privilege and thus sought
information not discoverable under CPLR § 3101(b). /d.

16. At 3:50 p.m. on March 10, 2022, counsel for Petitioners (apparently recognizing
that the Subpoenas had been invalid on their face) purported to serve by email notices of
deposition directed to the three Legislative Witnesses. See Ex. G (B. Moskowitz Letter to J.
Cuti, March 10, 2022, 3:50 p.m.); Exhs. H - J (the “Deposition Notices”). The Deposition
Notices do not contain any requests for the production of documents. Id.

17. At 8:35 p.m. on March 10, 2022, counsel for the Senate Respondents sent a letter

to counsel for Petitioners, stating as follows:

2 Petitioners now concede that the Legislative Witnesses are treated as parties for
purposes of discovery under Article 31 of the CPLR. See Pet. Sanctions Mem. at 6. Yet they
insist that they also had the right to serve subpoenas for documents and testimony from the same
witnesses. Id. at 4. Again, Petitioners either misunderstand or misstate the rules of civil
procedure. A party obtains information from another party in litigation through discovery
demands addressed to the party and/or by serving notices of deposition on the party, including
the party’s employees or other agents. See CPLR §§ 3101(a)(1), 3107, 3111, 3120. A party
obtains information from a non-party by service of a subpoena which can request both
documents and deposition testimony. See CPLR §§ 3101(a)(2), 3111; see also CPLR Art. 23.
The distinction is fundamental. A subpoena is directed at a non-party and must be served in the
same way as a summons. CPLR § 2303(a). But discovery demands and notices of deposition
directed at a party are served like any other interlocutory paper in a litigation by sending them to
the party’s counsel. See Siegel, N.Y. Prac. § 354 (6th ed. 2021) (“One difference [between
deposition notices and subpoenas] is that the notices served on the parties are interlocutory
papers which go by mail to the parties’ lawyers, while the subpoena must be served on the
witness in the same manner as a summons.”).
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Thank you for withdrawing the improper subpoenas that you served.
Sending your agents to contact represented parties in a litigation to serve
subpoenas was highly improper.

The deposition notices that you emailed at 3:50 pm today purporting to
require witnesses to appear at 9:00 am tomorrow, in person at your Manhattan
offices, for an examination to “continue from day to day until complete” are
invalid on numerous grounds.

First, we do not read the March 3 Decision or the March 9 Order to have
granted Petitioners leave to conduct depositions. Neither the Decision nor the
Order ever mentions depositions, nor did the Court mention depositions during
the March 3 oral argument.

Second, your assertion that the Court already rejected the objection that
these deposition notices seek discovery of information that is protected by an
absolute evidentiary privilege is baseless. The only issue the Court decided on
March 3 was whether Petitioners could seek discovery. The Court did not rule on
any specific privilege objection because no requests had been served.

Third, Petitioners have made plain that they seek to question these
witnesses about core legislative activities. For example, the papers Petitioners
filed in the Fourth Department reveal that there is substantial confusion even on
Petitioners’ side about what discovery from LATFOR would or would not be
protected by the legislative privilege. Because it is clear that Petitioners seek
information from LATFOR members or employees that falls squarely within the
absolute legislative privilege, the Senate Respondents hereby assert the objection
under CPLR § 3101(b) that the information you seek is privileged matter that is
not obtainable under Article 31.

Fourth, the Court granted Petitioners leave to serve discovery on March 3
at 11:45 am. It is not Respondents’ fault that you misunderstood the scope of the
Court’s decision or the effect that the filing of a notice of appeal had with respect
to your right to seek discovery. You did not serve subpoenas on these witnesses
until yesterday, and those were nullities. Then, at 3:50 p.m. today, more than a
week ¢ fier the Court permitted you to serve discovery requests, you emailed
notices of deposition. As we explained in our submissions to Justice Lindley, the
Senate Respondents are in the midst of the heat of budget season, yet you demand
that senior legislative officials appear in your office tomorrow morning on 17
hours notice. That is so unreasonable that any party would have valid objections
on that ground alone. That you purport to command these government witnesses
to appear on such a schedule only makes the point more clear.
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Fifth, Petit[i]Joners do not have even a colorable basis to seek sanctions
under CPLR § 3126. As Justice Lindley’s decision explained, Justice McAllister
has not ordered Respondents to do anything, much less to appear on extremely
truncated notice to sit for a deposition, much less to do so to accommodate your
failure to serve deposition notices for more than a week. The papers you filed in
the Appellate Division make clear that you intend to question these witnesses
about their intentions and motivations with respect to debating and participating
in the legislative enactment of the challenged plans. Such inquiry is absolutely
foreclosed by the New York Constitution’s Speech or Debate Clause and the case
law construing it. The Fourth Department’s ruling makes clear that there is no
operative Order or ruling compelling Respondents to appear for depositions, and
we doubt that Justice McAllister would order these witnesses to appear in the first
instance. At the bare minimum, they have a good faith basis to assert their
objections (which they have done by this letter and in my letter of earlier today).

Finally, the Senate Respondents and their counsel have been working
diligently to search through documents and identify any non-privileged
information that can be produced. We anticipate that we will serve responses and
objections to Petitioners’ document demands, together with responsive
documents, by the date specified in the notice. There is no basis to suggest that
the Senate Respondents are acting in anything other than good faith. Once the
privilege is invaded, the bell cannot be unrung. Petitioners have no right to
purport to force these witnesses to surrender their privilege based on Petitioners’
threats of sanctions and Petitioners’ self-serving interpretation of Justice
McAllister’s Decision and Order.

If Petitioners move to compel, we will of course respond. In the
meanwhile, we will continue to prepare our discovery responses and document
production and for the expert testimony that begins in four days.
See Ex. K (J. Cuti Letter to B. Moskowitz, March 10, 2022, 8:35 p.m.).
18. At 9:29 p.m., Petitioners’ counsel replied, claiming that Petitioners had not
withdrawn the Subpoenas to Senator Gianaris, a member of LATFOR, Mr. Katz, Counsel to the
Senate Majority Leader and a member of LATFOR, and Philip Chonigman, the Senate Co-

Executive Director of LATFOR, but also insisting that these legislative officials appear for a

deposition pursuant to the Deposition Notices the following morning. See Ex. L.
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19. At 10:16 p.m. on March 10, 2022, counsel for the Senate Respondents sent a
letter in reply, advising Petitioners’ counsel as a courtesy that, having interposed privilege
objections to the demands for the depositions, we would not produce these legislative officials
to be interrogated about their legislative activities. See Ex. M. Three days later, Petitioners
filed this motion. Dkt. Nos. 174-197.

20.  Apparently on the morning of Friday, March 11, 2022, lawyers for Petitioners
posed questions to an empty chair that they “had intended to ask each deponent.” Pet. Sanctions
Mem. at 2.

ARGUMENT

21. There is no basis to impose sanctions on this record. Counsel for the Senate
Respondents’ appointees to LATFOR reasonably interposed objections to the Deposition Notices
that commanded that the Legislative Witnesses appear for depositions on 17 hours’ notice during
budget negotiations. First, Petitioners did not have leave to serve these Deposition Notices.
Second, even assuming arguendo that Petitioners had leave to serve these notices, there was no
court order compelling these witnesses to appear for depositions. Third, there is no basis to
conclude that these witnesses willfully and contumaciously refused to comply with a valid
demand for deposition testimony, especially given the extraordinarily truncated return date (17
hours). Fourth, the testimony Petitioners seek regarding the intentions and motivations of these
legislative officials is barred by absolute legislative privilege under the New York Constitution’s
Speech or Debate Clause.

A. Petitioners Did Not Have Leave to Serve the Deposition Notices

22.  The only disclosure permitted in this special proceeding is that which the court
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grants leave to pursue. See CPLR 408 (requiring leave of court for disclosure in a special
proceeding). Petitioners thus are constrained by this Court’s March 3 Decision and March 9
Order, which tightly cabined the disclosure Petitioners were permitted to seek.

23.  During the oral argument on Petitioners’ motion for leave to serve disclosure,
neither Petitioners nor the Court ever mentioned depositions. To the contrary, the colloquy
between Your Honor and Petitioners’ counsel focused solely on Petitioners’ proposed discovery
demands for the production of documents.

24.  Inresponse to a question from the Court regarding whether some of the material
that Petitioners sought would be subject to privilege objections, counsel for Petitioners replied:
“Of course, Your Honor. If Your Honor thin[k]s this aspect of our request is overbroad or subject
to that privilege, we would certainly be open to a narrowing of our discovery request.” Tr. 38.

25.  The Court then made clear that it was focused on Petitioners’ proposed demands
for production of documents: “Well, your request seemed a little overbroad to me. It was just
sort of open ended. Anything relating to the redistricting, that’s pretty broad.” Id. at 38-39.

26.  Petitioners’ presentation related solely to their proposed document demands.
Thus, counsel for Petitioners noted that “again, I will reiterate, if Your Honor thinks some of
those later requests we have in our five requests are overbroad, anything to do with redistricting,
you know we certainly would welcome Your Honor narrowing that to get to the nub of what
we’re really trying to get to, which is the political data they looked at, and the communications
they had with third parties.” Id. at 41-42.

27. Counsel for the Senate Respondents who argued the motion understood the

preceding colloquy to reflect that the Court was contemplating permitting only document

10
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demands: “Now, no discovery request[s] have yet been propounded. The issue before you is
whether they should be allowed to [be], and as Your Honor noted, they’re rather dramatically
overbroad. So one assumes if leave is granted [Petitioners] would serve some sort of narrowed
requests.” Id. at 46.

28. The Decision that Your Honor issued shortly after the oral argument never
mentions Petitioners taking depositions.

29.  After the interlocutory litigation before the Appellate Division, Petitioners wrote
to Your Honor to ask the Court to prepare and enter the Order. See Ex. N (B. Moskowitz letter
to Court, March 9, 2022). Petitioners represented to Your Honor that they “expect that
Respondents will timely comply with any forthcoming discovery demands and intend to
complete discovery within the Court’s original deadline.” Id. at 1 (emphasis added). Again,
Petitioners never mentioned that they sought leave to serve notices of deposition. To the
contrary, their letter sought entry of an Order permitting them to serve only “discovery
demands.”

30.  “Discovery demands” is a term of art referring to requests for discovery and
inspection of documents. The Fourth Department has consistently distinguished between
“discovery demands” for documents and “depositions.” See Burke v. Arcadis G & M cf New
York Architectural and Engineering Servs., P.C., 149 A.D.3d 1514, 1515-16 (4" Dep’t 2017)
(discussing “discovery demands” and notices to take depositions separately); Rauls v. DirecTV,

81 A.D.3d 1252, 1253 (4™ Dep’t 2011) (same); Hobbs v. Enprotech Corp., 12 A.D.3d 1063,
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1064 (4" Dep’t 2004) (same); Truesdale v. Cnty. Cf Erie, 229 A.D.2d 907, 908 (4™ Dep’t 1996)
(same).3

31. Senate Respondents did not object to Petitioners’ letter because they understood
from the Fourth Department and this Court’s Decision that Petitioners had the right to serve
demands for production, subject to Senate Respondents having the right to object to any specific
requests that called for privileged material.

32.  Petitioners asked Your Honor to enter an order permitting them to serve
“discovery demands.” But then, without authorization, they first improperly served facially
invalid subpoenas and then served notices of deposition.

33. Because Petitioners did not seek and were not granted leave to serve the
Deposition Notices, their motion for sanctions is baseless.

B. No Court Order Required the Legislative Witnesses to Appear for
Depositions

34.  Even assuming for the sake of argument that Petitioners had leave to serve the
Deposition Notices, such notices obviously were not tantamount to a court order compelling the
witnesses to appear. Petitioners conceded during oral argument before Justice Lindley on March
8, 2022 that Your Honor merely had granted Petitioners leave to seek disclosure and did not

direct Respondents to do anything. Justice Lindley so ruled on March 9, 2022. See Ex B at p. 1.

3 Petitioners’ citation to Lopez v. Imperial Delivery Serv., 282 A.D.2d 190, 197 (2d
Dep’t 2001), is inapposite. Of course the discovery phase of a case and the general term
“discovery” can include the exchange of documents and depositions. The point is that
Petitioners’ March 9 letter sought leave to serve only “discovery demands” (emphasis added), a
recognized term of art. Moreover, Lopez was an ordinary action, not a special proceeding in
which the only discovery permitted is that which the Court grants leave to pursue. See CPLR
408.

12
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And this Court’s subsequent Order does nothing more than effectuate this Court’s decision that
Petitioners were permitted leave to seek disclosure.

35.  Therefore, Petitioners’ citation to Iskalo Elec. Tower LLC v. Stantec Consulting
Servs., 113 A.D.3d 1105 (4" Dep’t 2014), Pet. Sanctions Mem. at 3, is beside the point because
that case involved a party’s alleged failure to comply with a court order. Id. at 1106. Here, the
Order — which did not mention depositions at all — certainly did not specifically direct the Senate
Respondents to make the Legislative Witnesses available for depositions on less than a day’s
notice or submit to sanctions.

C. The Senate Respondents Acted Reasonably by Objecting to the Deposition
Notices

36. Where, as here, there has not been a court order directing disclosure, sanctions are
not available unless a party “wilfully fails to disclose information which the court finds ought to
have been disclosed.” CPLR § 3126. There is no basis to find that the Senate Respondents’
failure to produce legislative officials on 17 hours’ notice, in the middle of budget season, and in
the absence of a court order authorizing such disclosure, was a “wilful” refusal to comply with
lawful disclosure requests for purposes of CPLR § 3126.

37. Such a finding under the statute is reserved for situations in which a party engages
in repeated, indefensible refusals to provide discovery. See, e.g., Rogers v. Howard Realty
Estates, 145 A.D.3d 1051, 1052 (2d Dep’t 2016) (imposing sanctions only after defendant’s
representative “failed to appear for a court-ordered deposition on several separate dates [and]
defendant failed to demonstrate a reasonable excuse for those failures”); Longo v. Armor
Elevator Co., Inc., 307 A.D.2d 848, 849 (1% Dep’t 2003) (order under CPLR 3126(1) was

9

“appropriate” sanction for defendants’ “repeated and continuing failure to produce documents
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that they were ordered to produce in a decision of this Court . . . or to adequately explain their
inability to do s0”); Chamberlain, D’Amanda, Cppenheimer & Greer field v Beauchamp, 209
A.D.2d 983, 983 (4™ Dep’t 1994) (defendants’ failure to attend deposition did not constitute a
“willful failure to disclose,” where, inter alia, plaintiff’s service of the notice of deposition was
improper); Herzog v. Progressive Equity Funding Corp., 199 A.D.2d 897, 898 (3d Dep’t 1993)
(willfulness for purposes of CPLR 3126 “can be inferred from [a] persistent course of conduct
evincing an intent to frustrate [a party’s] pursuit of discovery”); County ¢f Westchester v. Unity
Mech. Corp. et al., Index No. 59897/2016, Dkt. No. 891, at 7 (Sup. Ct. Westchester Cnty. 2021)
(refusing to impose any sanction, including adverse inference, because moving party “failed to
establish that the alleged spoliation was willful, contumacious or in bad faith or that the conduct
deprives it of proving its case”). In most of these cases, the party that is sanctioned has also
refused to comply with a direct court order. See, e.g., Rogers, 145 A.D.3d at 1052; Longo, 307
A.D.2d at 849; Herzog, 199 A.D.2d at 898. Moreover, even the least severe sanctions are not
warranted unless “a party has not made a ‘meaningful attempt to comply with disclosure and
[has] an entirely inadequate excuse for such failure.”” Kumar v. Kumar, 63 A.D.3d 1246, 1248
(3d Dep’t 2009) (internal citation omitted).

38.  Petitioners cite a single case, Leahy v. Allen, 221 A.D.2d 88 (3d Dep’t 1996), in
ostensible support for their motion for adverse inferences. See Pet. Sanctions Mem. at 4. Allen
was a negligence case in which the defendant engaged a physician to examine the plaintiff’s
claimed injuries, but then failed to call the physician at trial. The court noted that a missing
witness charge was appropriate, relying on the well-established rule that “where a party fails to

call an available witness in support of his or her case and such witness is under that party’s
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control and in a position to provide noncumulative evidence favorable to the opposing party, the
jury should be permitted to draw an adverse inference by reason thereof.” Id. at 92. That rule
has no application here, where Petitioners served eleventh-hour deposition notices without leave
of the Court, in an Article 4 special proceeding, on individuals asserting claims of privilege.

39. The Senate Respondents have acted reasonably and diligently at every stage of
this dispute. As explained above, Petitioners never obtained leave to serve the Deposition
Notices. If anything, it is Petitioners who engaged in sharp practice by serving them and
demanding, on threat of moving for sanctions against senior government officials, that these
legislative officials appear on 17 hours’ notice for a deposition noticed to continue from day to
day until concluded. See Ex. K.

40.  Assoon as counsel received Petitioners’ invalid Subpoenas directed at the
Legislative Witnesses, counsel wrote to explain that the Subpoenas were nullities and that, even
assuming they were proper notices of deposition, they would be invalid because the Court had
not granted Petitioners leave to obtain deposition testimony. See Ex. F.

41.  Inaddition, counsel explained that — even assuming that Petitioners had obtained
permission to seek depositions — it was palpably unreasonable to expect these witnesses to
appear on 17 hours’ notice during intensive budget negotiations. See Ex. K at 1-2.

42.  Inaddition to objecting to the inadequate notice, counsel also noted that — again
assuming Petitioners even had permission to serve notices of deposition — the Legislative
Witnesses would object to them on the grounds of absolute privilege. See Ex. F; Ex. K at 1.

43. In inviting Petitioners to move to compel if they disagreed, see Ex. K at 2, counsel

for the Senate Respondents was relying on Justice Lindley’s discussion of how matters were to
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proceed if Petitioners were to serve discovery demands: “Of course, if respondents ot ject to
those demands, petitioners may file a motion to compel, and the trial court will then be called
upon to resolve the discovery dispute.” Ex. B at 2 (emphasis added). There was nothing willful
or contumacious in following the process that an appellate judge had specifically outlined. To
the contrary, counsel made clear that if Petitioners moved to compel, we would oppose that
motion. See Ex. K at 2.

44.  Ttis telling that Petitioners never moved to compel the testimony at issue. Not
only did they wait four and a half days after the Decision was issued on Thursday morning,
March 3, before first seeking emergency relief in the Appellate Division on the afternoon of
Monday, March 7, and not only did they fail to serve deposition notices for another day and a
half after Justice Lindley ruled at 10:49 a.m. on March 9 that there never was an automatic stay
in the first place, but Petitioners never sought an order from Your Honor compelling the
testimony that is the subject of this sanctions motion. The record supports the conclusion that
Petitioners want an adverse inference instruction more than they wanted to take the depositions.

45. Moreover, the undersigned counsel believed, and believes, that he has a
professional duty to protect the privilege afforded to the Legislative Witnesses under the New
York Constitution’s Speech or Debate Clause. To have failed to object to these Deposition
Notices and permit these witnesses to be subjected to questioning outside the Legislature about
their legislative activities would have destroyed the privilege, even if the appellate courts
subsequently vindicated its assertion. See Ex. K at 2 (“Once the privilege is invaded, the bell

cannot be unrung”).
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46.  New York law makes clear that LATFOR is a legislative body whose members
perform legislative functions. See N.Y. Leg. Law § 83-m (creating LATFOR); id. at subd. 5
(“The primary function of the task force shall be to compile and analyze data, conduct research
for and make reports and recommendations to the legislature, legislative commissions and other
legislative task forces.”); id. at subd. 10 (“The task force may hold public and private hearings
and otherwise have all of the powers of a legislative committee under this chapter.”); id. at subd.
12 (“Employees of the task force shall be considered to be employees of the legislature for all
purposes.”). In short, these members of LATFOR whom Petitioners sought to depose are
integrally involved in core legislative activities; they are not remotely akin to lobbyists.

47.  Asthe Senate Respondents have repeatedly asserted, the proper body of precedent
for privilege rulings in this proceeding is comprised of cases from state courts, not federal courts,
and such cases establish an absolute legislative privilege for persons performing legislative
functions under the New York Constitution’s Speech or Debate Clause. See, e.g., Senate
Majority Leader’s Opposition to Petitioners’ Motion for Leave to Engage in Disclosure
(“Disclosure Opp.”), at 9-12, Dkt. 96 (Feb. 25, 2022) (citing inter alia People v. Ohrenstein, 77

N.Y.2d 38, 53 (1990), Humane Soc’y ¢ f New York v. City ¢ f New York, 188 Misc. 2d 735, 739-
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40 (Sup. Ct. N.Y. Cnty. 2001), and Campaign for Fiscal Equity v. State ¢ f New York, 179 Misc.
2d 907 (Sup. Ct. N.Y. Cnty. 1999)).*

48.  But even assuming that the federal precedents from Rodriguez and Favors are
relevant — and for the reasons explained in the preceding paragraph and footnote 4 they are not —
those courts held unequivocally that LATFOR employees and members are entitled to assert
legislative privilege for activities related to legislative acts. See Rodriguez v. Pataki, 293 F. Supp.
2d 302, 305 (S.D.N.Y. 2003); Favors v. Cuomo, No. 11 CV 5632,2013 WL 11319831, at *9
(E.D.N.Y. Feb. §,2013).

49, Before this Court’s Decision, no court had ever held that LATFOR is
categorically outside the zone of legislative privilege.> To the contrary, the court in Favors
expressly held that even unelected third parties employed by LATFOR as “experts and staff”
were protected by the legislative privilege because they engaged in activity that was integrally
related to the quintessentially legislative function of redistricting. 2013 WL 11319831, at *9.

50.  The Legislative Witnesses’ well-established entitlement to privilege makes

sanctions particularly inappropriate. Where a defendant — or respondent, as the case is here —

4 In their papers submitted to the Fourth Department in opposition to Petitioners’
(unnecessary) motion to vacate a non-existent automatic stay, the Senate Respondents explained
that the federal common law relied on by the federal courts in the decisions on which Your
Honor relied in rendering the Decision does not apply in this proceeding. See Ex. O
(Affirmation of John R. Cuti in Opposition to the Motion by Order to Show Cause to Vacate the
Automatic Stay), at 25-26; Ex. P (Sur-Reply Affirmation of John R. Cuti in Further Opposition
to the Motion by Order to Show Cause to Vacate the Automatic Stay), at 7. The privilege that
does apply in this proceeding brought under the New York Constitution is the absolute
legislative privilege afforded to persons performing legislative functions under the New York
Constitution’s Speech or Debate Clause. See Disclosure Opp. at 9-12; Ex. O at 17-25; Ex. P at
2-4. By this reference, the Senate Respondents incorporate those arguments here.

5 For a more in-depth analysis, see Exhibit O, at 26-29, incorporated by reference here.

18

18 of 20



2152

(FILED: STEUBEN COUNTY CLERK 03/15/2022 03:48 PM INDEX NO. E2022-0116CV
NYSCEF DOC. NO. 210 RECEIVED NYSCEF: 03/15/2022

“legitimately” invokes a privilege, “no sanction may be invoked because the privilege is a shield
and that’s the way the defendant is using it.” Siegel, N.Y. Prac. § 367 (6th ed. 2021) (contrasting
a situation where “the . . . person who brought the case to court” attempts to “use the privilege as
a sword” to refuse disclosure, in which case “he will face a civil sanction under CPLR 3126”); see
also Pinnock v. Mercy Med. Ctr., 180 A.D.3d 1086, 1087 (2d Dep’t 2020) (denying motion for
sanctions, including adverse inference instruction, where defendant’s refusal to answer questions
during deposition was on basis of privilege, and thus “was not demonstrated to be willful or
contumacious so as to warrant the sanctions sought”).

51. For all these reasons, there is no basis to conclude that counsel, and these
witnesses, acted in anything other than good faith. There plainly is no basis to find that we
engaged in willful, contumacious conduct. The motion for sanctions should be denied.

52.  Petitioners drop a footnote that objects to the responses and objections to
Petitioners’ discovery demands that the Senate Respondents served on March 12. See Pet.
Sanctions Mem. at 3 n. . There is no basis for this complaint. Along with their responses, and
the 388 pages of documents produced, the Senate Respondents offered “to meet and confer with
[Petitioners’ counsel] about any areas of disagreement or to discuss any specific responses.” See
Ex. Q (Senate Respondents’ Responses and Objections and cover email dated March 12, 2020).
Petitioners made no effort to confer with Senate Respondents about their responses or anything
related to the Senate Respondents’ good-faith efforts to comply with Petitioners’ demands.
Judicial intervention would be improper for that reason alone, in addition to the fact that Senate
Respondents served compliant and proper responses. (f. Yargeau v. Lasertron, 74 A.D.3d 1805,

1806 (4th Dep’t 2010) (reversing as abuse of discretion trial court’s grant of motion to compel
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because movant failed to submit a compliant affirmation of good faith as required by Rule
202.7); Baez v. Sugrue, 300 A.D.2d 519, 521 (4th Dep’t 2006) (affirming trial court’s denial of
motion to preclude expert from testifying at trial because movant failed to submit compliant Rule
202.7 affirmation).
53. Finally, we repeat that Justice Lindley expressly ruled that the Decision did not
“direct any of the respondents to do anything, such as sit for depositions.” Ex. B at 1.
Petitioners’ motion for sanctions is baseless in light of that ruling alone. The fact that Petitioners
engaged in such dilatory behavior and either failed to understand or chose not to follow the rules
makes it all the more clear that their motion should be denied.
54. I affirm under penalty of perjury that the foregoing is true and correct to the best
of my knowledge.
Dated: March 15, 2022
New York, New York
/s/ John R. Cuti
John R. Cuti, Esq.
CUTI HECKER WANG LLP
305 Broadway, Suite 607

New York, New York 10007
(212) 620-2600

Attorneys for Respondent Senate

Mcjority Leader Andrea Stewart-Cousins
and the New York State Senate Mcjority’s
appointees to the New York State Legislative
Task Force on Demographic Research and
Reapportionment
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FOURTH DEPARTMENT

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOOHER, JR., STEPHEN EVANS, LINDA  ORDER TO

FANTON, JERRY FISHMAN, JAY FRANTZ, SHOW CAUSE
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN WITH INTERIM
ROWLEY, JOSEPHINE THOMAS, AND MARIANNE RELIEF
VIOLANTE,
Steuben County
Petitioners, Index No. E2022-
0116CV
-against-
A.D. No.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.
--- --X

Upon the annexed affirmation of Bennet J. Moskowitz, sworn to on March 7,
2022, with exhibits, pursuant to C.P.L.R. § 5519(c),

LET respondents appear and show cause before this Court at the M. Dolores
Denman Courthouse located at 50 East Avenue, Rochester, New York 14604, on

March , 2022 at 10 o’clock in the forenoon of that day or as soon thereafter
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as the parties and counsel may be heard, why an order should not be entered vacating
the automatic stay pending appeal of the order of Supreme Court, Steuben County,
dated March 3, 2022, imposed pursuant to C.P.LL.R. § 5519(a)(1). Sufficient reason
appearing therefore, it is

ORDERED pending the hearing and determination of this motion, the
automatic stay is VACATED in its entirety.

ORDERED that, consistent with prior agreement of the parties, email service
of a copy of this order and the papers upon which it is granted upon the attorneys for
respondents on or before the __ th day of March, 2022, shall be deemed good
and sufficient service thereof, and it is further

ORDERED that the motion brought on by this order to show cause shall not

be orally argued unless counsel are notified to the contrary by the Clerk of the Court.

Dated: Rochester, New York
March 2022

HON.

Justice
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Saturday, March 12, 2022 at 16:02:01 Eastern Standard Time

Subject: Decision on Petitioners' Order to Show Cause

Date: Wednesday, March 9, 2022 at 10:49:48 AM Eastern Standard Time

From: Hon. Stephen K. Lindley

To: Alice Reiter, Dutton, Sean T.H., Craig R. Bucki, Adam M. Oshrin

CC: Tseytlin, Misha, George H. Winner Jr., LeRoy, Kevin M., Harris-Finkel, Sarah, Moskowitz, Bennet

J., Lewis, Richard C., McKay, Heather, O'Brien, Ted, Halliyadde, Muditha,
ereich@graubard.com, jlessem@graubard.com, dchill@graubard.com, Eric Hecker, Daniel
Mullkoff, John Cuti, Alex Goldenberg

Attachments: image001.gif, image002.gif

Counselors, having reviewed the papers submitted in support and in opposition to
petitioners’ order to show cause, and having considered the arguments advanced by
counsel during our telephone conference yesterday, | am declining to sign the order to
show cause, which seeks to vacate a purported automatic stay under CPLR § 5519 (a)
(1) triggered by the appeals of respondents Heastie and Stewart-Counsin from Justice
McAllister’s discovery ruling. | am declining to sign the order to show cause because a
motion to vacate the “supposed automatic stay” is “unnecessary” (Fass/ v New York

State Dept. of Taxation and Finance, 159 AD3d 1029 [4!" Dept 1990]; Shorten v City of
White Plains, 216 AD2d 344 [2d Dept 1995]). A motion to vacate is unnecessary
because there is no automatic stay in effect. The automatic stay provision of CPLR
5519 (a) applies to “proceedings to enforce the judgment or order appealed from,” and,
here, respondents have not appealed from a judgment or order. Instead, they appealed
from Justice McAllister’s decision dated March 3, 2022, and it is well settled that “[n]o

appeal lies from a mere decision” (Kuhn v Kuhn, 129 AD2d 967 [4th Dept 1987]). The
document in question is labeled “decision,” does not contain any ordering paragraphs,
and, in contravention of CPLR 2219, does not “recite the papers used on the motion”
(CPLR 2219 [a]). This paper, as well as its docket entry and characterization by the
parties, is substantively identical as that in Garcia v Town of Tonawanda, where we held
that that no appeal lied from what was, in that case, deemed a mere decision (194 AD3d
1479, 1479-1480 [4th Dept 2021] [although entered as a “decision and order,” paper was
“on its face” a “mere decision from which no appeal lies”]). Because there is no valid
appeal, my colleagues and | on the Appellate Division lack jurisdiction to take action.

In any event, even if we were to treat the decision as if it were an order,
respondents’ appeal therefrom does not give rise to an automatic stay because the court
merely granted petitioners leave to pursue discovery; it did not compel discovery or
direct any of the respondents to do anything, such as sit for depositions or turn over
emails or disclose other communications regarding redistricting. CPLR § 5519 (a) does
not stay all proceedings; as noted, it stays only “proceedings to enforce the judgment or
order appealed from” (CPLR § 5519 [a]; see Young v State of New York, 213 AD2d
1084, 1084 [4th Dept 1995] [“The stay under CPLR 5519 (a) (1) stays only proceedings
to enforce the order on appeal, not all proceedings”]; see Baker v Board of Educ. of
West Irondequoit School Dist., 152 AD2d 1014, 1014 [4th Dept 1989] [same]). What
constitutes a “proceeding to enforce” is strictly construed. For example, although a trial
is “a natural consequence” of an order denying summary judgment, a trial is not a
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proceeding to enforce that order, and thus is not stayed by an appeal from that order
(Schwartz v New York City Hous. Auth., 219 AD2d 47, 48 [2d Dept 1996]; see White v
City of Jamestown, 242 AD2d 979, 980 [4th Dept 1997]). Stated another way, the
automatic stay applies to “executory directions that command a person to do an act
beyond what is required under the CPLR” (Tax Equity Now NY LLC v City of New York,
173 AD3d 464, 465 [1st Dept 2019]; see 4 NY Jur 2d Appellate Review § 428 [“The
inclusion in an order of affirmative directives on matters addressed in the Civil Practice
Laws and Rules (CPLR) does not trigger the automatic stay as to obligations provided
for in the CPLR pending appeal of that order’]).

Here, again, the court’s decision does not itself compel respondents to disclose
any specific thing (cf. Craigie v Consolidated Edison, Co., 127 AD2d 556 [2d Dept 1987]
[applying stay to appeal from order granting motion to compel]). Instead, the court
merely granted leave for petitioners to seek disclosure, which now places the parties
within the framework of CPLR article 31, allowing petitioners to seek disclosure in those
areas for which the court granted leave and, upon such a request, would allow
respondent to raise any objections. Because the court’s decision merely granted leave
to petitioners to seek disclosure, and required respondents to respond to those
demands, as provided for in the CPLR, the decision does not “command a person to do
an act beyond what is required under the CPLR,” and the stay provided by CPLR § 5519
(a) (1) does not apply to “directives on matters addressed in the [CPLR]” (4 NY Jur 2d
Appellate Review § 428; see Tax Equity Now, 173 AD3d at 465).

Accordingly, | conclude that § 5519 (a) (1) does not prevent petitioners from
serving specific discovery demands on respondents. Of course, if respondents object to
those demands, petitioners may file a motion to compel, and the trial court will then be
called upon to resolve the discovery dispute. If the court rules against respondents on a
particular discovery request and issues an order to that effect, respondents’ appeal from
such order would trigger an automatic stay.

If counsel for petitioners wishes to prepare an order for me to sign wherein |
formally decline to sign their order to show cause, please submit electronically with
notice to opposing counsel.

To: Dutton, Sean T.H. <Sean.Dutton@troutman.com>; Hon. Stephen K. Lindley <slindley@nycourts.gov>; Craig
R. Bucki <CBucki@phillipslytle.com>; Adam M. Oshrin <aoshrin@nycourts.gov>

Cc: Tseytlin, Misha <Misha.Tseytlin@troutman.com>; George H. Winner Jr. <gwinner@kmw-law.com>; LeRoy,
Kevin M. <Kevin.LeRoy@troutman.com>; Harris-Finkel, Sarah <Sarah.Harris-Finkel@troutman.com>;
Moskowitz, Bennet J. <Bennet.Moskowitz@troutman.com>; Lewis, Richard C. <rlewis@hhk.com>; McKay,
Heather <heather.mckay@ag.ny.gov>; O'Brien, Ted <Ted.O'Brien@ag.ny.gov>; Halliyadde, Muditha
<Muditha.Halliyadde@ag.ny.gov>; ereich@graubard.com; jlessem@graubard.com; dchill@graubard.com;
Eric Hecker <ehecker@chwllp.com>; Daniel Mullkoff <dmullkoff@chwllp.com>; John Cuti
<jcuti@chwllp.com>; Alex Goldenberg <agoldenberg@chwllp.com>

Subject: Re: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of Harkenrider v.
Hochul., Index No. E2022-0116CV (Sup. Ct. Steuben County)
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Justice Lindley:

Attached please find the Sur-Reply Affirmation of John R. Cuti, counsel for the Senate Majority Leader, in
further opposition to Petitioners’ emergency application.

Respectfully submitted,

Alice Reiter
Cuti Hecker Wang LLP

From: "Dutton, Sean T.H." <Sean.Dutton@troutman.com>

Date: Tuesday, March 8, 2022 at 12:32 PM

To: "Hon. Stephen K. Lindley" <slindley@nycourts.gov>, "Craig R. Bucki" <CBucki@ phillipslytle.com>,
"Adam M. Oshrin" <aoshrin@nycourts.gov>

Cc: "Tseytlin, Misha" <Misha.Tseytlin@troutman.com>, "George H. Winner Jr." <gwinner@kmw-
law.com>, "LeRoy, Kevin M." <Kevin.LeRoy@troutman.com>, "Harris-Finkel, Sarah" <Sarah.Harris-
Finkel@troutman.com>, "Moskowitz, Bennet J." <Bennet.Moskowitz@troutman.com>, "Lewis, Richard
C." <rlewis@hhk.com>, "McKay, Heather" <heather.mckay@ag.ny.gov>, "O'Brien, Ted"
<Ted.O'Brien@ag.ny.gov>, "Halliyadde, Muditha" <Muditha.Halliyadde @ag.ny.gov>,

<jlessem@graubard.com>, "dchill@graubard.com" <dchill@graubard.com>, Eric Hecker
<ehecker@chwllp.com>, Daniel Mullkoff <dmullkoff@chwllp.com>, John Cuti <jcuti@chwllp.com>,
Alex Goldenberg <agoldenberg@chwllp.com>, Alice Reiter <areiter@chwllp.com>

Subject: RE: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of
Harkenrider v. Hochul., Index No. E2022-0116CV (Sup. Ct. Steuben County)

Resent-From: Proofpoint Essentials <do-not-reply@proofpointessentials.com>

Resent-To: Alice Reiter <areiter@chwllp.com>

Resent-Date: Tuesday, March 8, 2022 at 12:29 PM

Your Honor,
Please see attached Petitioners’ Reply Affirmation In Support Of Vacating The Automatic Stay.

Best,
Sean

Sean Dutton

Associate

troutman pepper

Direct: 312.759.1937 | Mobile: 248.227.1105 | Internal: 20-1937
sean.dutton@troutman.com

From: Hon. Stephen K. Lindley <slindley@nycourts.gov>

Sent: Tuesday, March 8, 2022 1:39 AM

To: Craig R. Bucki <CBucki@phillipslytle.com>; Adam M. Oshrin <aoshrin@nycourts.gov>

Cc: Tseytlin, Misha <Misha.Tseytlin@troutman.com>; George H. Winner Jr. <gwinner@kmw-law.com>; LeRoy,
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Kevin M. <Kevin.LeRoy@troutman.com>; Harris-Finkel, Sarah <Sarah.Harris-Finkel@troutman.com>;
Moskowitz, Bennet J. <Bennet.Moskowitz@troutman.com>; Dutton, Sean T.H.
<Sean.Dutton@troutman.com>; Lewis, Richard C. <rlewis@hhk.com>; McKay, Heather
<heather.mckay@ag.ny.gov>; O'Brien, Ted <Ted.O'Brien@ag.ny.gov>; Halliyadde, Muditha
<Muditha.Halliyadde@ag.ny.gov>; ereich@graubard.com; jlessem@graubard.com; dchill@graubard.com;
Eric Hecker <ehecker@chwllp.com>; Daniel Mullkoff <dmullkoff@chwllp.com>; John Cuti
<jeuti@chwllp.com>; Alex Goldenberg <agoldenberg@chwllp.com>; 'Alice Reiter' <areiter@chwllp.com>
Subject: Re: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of Harkenrider v.
Hochul., Index No. E2022-0116CV (Sup. Ct. Steuben County)

EXTERNAL SENDER

For scheduling purposes, following oral argument on the order to show cause this morning at 9:30 via
telephone conference, petitioners may email reply papers to me by noon today, with any sur reply papers due
by 3:00 p.m. | will render a decision on the order to show cause by the end of the day.

Get Outlook for i0S

From: Craig R. Bucki <CBucki@phillipslytle.com>

Sent: Tuesday, March 8, 2022 2:14:13 AM

To: Hon. Stephen K. Lindley <slindley@nycourts.gov>; Adam M. Oshrin <aoshrin@nycourts.gov>

Cc: Tseytlin, Misha <Misha.Tseytlin@troutman.com>; George H. Winner Jr. <gwinner@kmw-law.com>; LeRoy,
Kevin M. <Kevin.LeRoy@troutman.com>; Harris-Finkel, Sarah <Sarah.Harris-Finkel@troutman.com>;
Moskowitz, Bennet J. <Bennet.Moskowitz@troutman.com>; Dutton, Sean T.H.
<Sean.Dutton@troutman.com>; Lewis, Richard C. <rlewis@hhk.com>; McKay, Heather
<heather.mckay@ag.ny.gov>; O'Brien, Ted <Ted.O'Brien@ag.ny.gov>; Halliyadde, Muditha
<Muditha.Halliyadde@ag.ny.gov>; ereich@graubard.com <ereich@graubard.com>; jlessem@graubard.com
<jlessem@graubard.com>; dchill@graubard.com <dchill@graubard.com>; Eric Hecker
<ehecker@chwllp.com>; Daniel Mullkoff <dmullkoff@chwllp.com>; John Cuti <jcuti@chwllp.com>; Alex
Goldenberg <agoldenberg@chwllp.com>; 'Alice Reiter' <areiter@chwllp.com>

Subject: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of Harkenrider v.
Hochul., Index No. E2022-0116CV (Sup. Ct. Steuben County)

Dear Justice Lindley and Mr. Oshrin:

With the Graubard Miller firm, we are co-counsel to Assembly Speaker Carl Heastie in Matter of Harkenrider
v. Hochul, in which Petitioners-Respondents provided the Appellate Division, Fourth Department, on March 7,
2022, with a proposed Order to Show Cause in support of a motion to vacate the automatic stay of discovery
available to the Speaker under CPLR 5519(a)(1).

Attached are the Speaker’s papers in opposition to the Order to Show Cause and Petitioners-Respondents’
application to vacate that stay. They consist of the Affirmation of Steven B. Salcedo, Esq., dated March 8,
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2022, with Exhibit A; and the Speaker’s Memorandum of Law also dated March 8, 2022. We plan to
participate in the scheduled 9:30 a.m. conference call with the Court to discuss Petitioners-Respondents’
application.

Respectfully,

Craig R. Bucki

Phillips Lytle LLP

One Canalside

125 Main Street

Buffalo, New York 14203
Telephone No.: (716) 847-5495

Craig R. Bucki
Partner

R PhillipsLytle LLp

One Canalside

125 Main Street

Buffalo, NY 14203-2887
Phone 716 847 5495

Fax 716 852 6100
CBucki@phillipslytle.com
www.phillipslytle.com
Download vCard

-

This electronic transmission and any attachments hereto are intended only for the use of the individual or entity to which it is
addressed and may contain confidential information belonging to the sender which is protected by the attorney-client privilege. If
you have reason to believe that you are not the intended recipient, you are hereby notified that any disclosure, copying,
distribution or the taking of any action in reliance on the contents of this electronic transmission is strictly prohibited. If you have
reason to believe that you have received this transmission in error, please notify immediately by return e-mail and delete and
destroy this communication.

WARNING: E-mail communications cannot be guaranteed to be timely, secure, error-free or virus-free. The recipient of this
communication should check this e-mail and each attachment for the presence of viruses. The sender does not accept any liability
for any errors or omissions in the content of this electronic communication which arises as a result of e-mail transmission.

Please be CAREFUL when clicking links or opening attachments from external senders.

This e-mail (and any attachments) from a law firm may contain legally privileged and confidential information
solely for the intended recipient. If you received this message in error, please notify the sender and delete it.
Any unauthorized reading, distribution, copying, or other use of this e-mail (and attachments) is strictly
prohibited. We have taken precautions to minimize the risk of transmitting computer viruses, but you should
scan attachments for viruses and other malicious threats; we are not liable for any loss or damage caused by
viruses.
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EXHIBIT C TO CUTI AFFIRMATION -
SUBPOENA DUCES TECUM AD TESTIFICANDUM TO MICHAEL GIANARIS
DATED MARCH 9, 2022
(REPRODUCED HEREIN AT PP. 1489-1650)

EXHIBIT D TO CUTI AFFIRMATION -
SUBPOENA DUCES TECUM AD TESTIFICANDUM TO PHILLIP CHONIGMAN,
DATED MARCH 9, 2022
(REPRODUCED HEREIN AT PP. 1325-1486)

EXHIBIT E TO CUTI AFFIRMATION -
SUBPOENA DUCES TECUM AD TESTIFICANDUM TO ERIC KATZ
DATED MARCH 9, 2022
(REPRODUCED HEREIN AT PP. 1814-1975)

EXHIBIT F TO CUTI AFFIRMATION -
LETTER DATED MARCH 10, 2022, FROM JOHN R. CUTI, COUNSEL FOR
RESPONDENTS, TO COUNSEL FOR PETITIONERS
(REPRODUCED HEREIN AT PP. 1989)

EXHIBIT G TO CUTI AFFIRMATION -

LETTER DATED MARCH 10, 2022, FROM COUNSEL FOR PETITIONERS TO JOHN R.

CUTI, COUNSEL FOR RESPONDENTS
(REPRODUCED HEREIN AT PP. 1990-1991)

EXHIBIT H TO CUTI AFFIRMATION -

NOTICE TO TAKE DEPOSITION UPON ORAL EXAMINATION TO MICHAEL GIANARIS

DATED MARCH 10, 2022
(REPRODUCED HEREIN AT PP. 1651-1652)
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EXHIBIT | TO CUTI AFFIRMATION -
NOTICE TO TAKE DEPOSITION UPON ORAL EXAMINATION TO PHILLIP CHONIGMAN
DATED MARCH 10, 2022
(REPRODUCED HEREIN AT PP. 1487-1488)

EXHIBIT J TO CUTI AFFIRMATION -
NOTICE TO TAKE DEPOSITION UPON ORAL EXAMINATION TO ERIC KATZ
DATED MARCH 10, 2022
(REPRODUCED HEREIN AT PP. 1976-1977)

EXHIBIT K TO CUTI AFFIRMATION -
LETTER DATED MARCH 10, 2022, FROM JOHN R. CUTI, COUNSEL FOR
RESPONDENTS, TO COUNSEL FOR PETITIONERS
(REPRODUCED HEREIN AT PP. 1992-1993)

EXHIBIT L TO CUTI AFFIRMATION
-LETTER DATED MARCH 10, 2022, FROM COUNSEL FOR PETITIONERS TO JOHN R.
CUTI, COUNSEL FOR RESPONDENTS
(REPRODUCED HEREIN AT PP. 1994)

EXHIBIT M TO CUTI AFFIRMATION -
LETTER DATED MARCH 10, 2022, FROM JOHN R. CUTI, COUNSEL FOR
RESPONDENTS, TO COUNSEL FOR PETITIONERS
(REPRODUCED HEREIN AT PP. 1995)



2163

EXHIBIT N TO CUTI AFFIRMATION -
LETTER DATED MARCH 9, 2022, FROM MISHA TSEYTLIN TO
HONORABLE PATRICK F. MCALLISTER [2163 - 2170]

(FILED: STEUBEN COUNTY CLERK 03/15/2022 03:48 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 224 RECEIVED NYSCEF:_O3/15/2022
Troutman Pepper Hamilton Sanders LLP

875 Third Avenue troutma ﬁ"
New York, New York 10022 pepper

troutman.com

Bennet J. Moskowitz
bennet.moskowitz@troutman.com

March 9, 2022
VIA NYSCEF

Honorable Patrick F. McAllister
Supreme Court, Steuben County
3 East Pulteney Square

Bath, New York 14810

Re: Harkenrider, et al. v. Hochul, et al., Index No. E2022-0116CV (Sup. Ct. Steuben
Cnty.)

Dear Justice McAllister:

As of this morning, March 9, 2022, Justice Stephen K. Lindley of the Appellate Division,
Fourth Department issued an e-mail decision (Attached as Exhibit A to this letter) to all parties,
denying Petitioners’ emergency Order To Show Cause to vacate the CPLR § 5519(a)(1)
automatic stay that followed Respondents’ filing Notices Of Appeal, NYSCEF Nos.128, 130, from
this Court's March 3, 2022 “Decision & Order On Motion” permitting Petitioners to conduct
discovery against Respondents and non-parties, NYSCEF No.126. In so ruling, Justice Lindley
concluded that vacatur was “unnecessary because there is no automatic stay in effect,” given that
this Court’s decision and order on Petitioners’ discovery motion was not “a judgment or order,”
but merely a “decision.” (Exhibit A, citing CPLR § 2219(a); Garcia v Town of Tonawanda, 194
A.D.3d 1479, 1479-80 (4th Dep’'t 2021)). Thus, contrary to both sides understanding of this
Court’s March 3 ruling, the Fourth Department concluded that there was no order entered granting
Petitioners leave to seek discovery under CPLR § 408, in accordance with Your Honor’s decision
finding Petitioners may do so.

Petitioners hereby request that this Court enter a simple order, see CPLR § 2219(a),
ordering that Petitioners can seek discovery consistent with this Court's decision. This
enforceable order would permit Petitioners to quickly serve and receive their requested discovery
under CPLR § 408, consistent with this Court’s own decision on the issue, entered last week.

Given that this Court directed all parties to give the discovery in this case absolute priority,
Petitioners expect that Respondents will timely comply with any forthcoming discovery demands
and intend to complete discovery within the Court’s original deadline. To that end, Petitioners will
serve discovery expeditiously following this Court’'s entry of order, copying this Court's own
language for permissible topics of discovery, so there can be no claim of any surprise by any

party.
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Sincerely,

//B\N

Bennet J. Moskowitz

Misha Tseytlin

cc: All Counsel of Record (via NYSCEF)
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EXHIBIT A
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From: Hon. Stephen K. Lindley <slindley@nycourts.gov>
Sent: Wednesday, March 9, 2022 10:49 AM
To: Alice Reiter; Dutton, Sean T.H.; Craig R. Bucki; Adam M. Oshrin
Cc: Tseytlin, Misha; George H. Winner Jr,; LeRoy, Kevin M.; Harris-Finkel, Sarah; Moskowitz,

Bennet J; Lewis, Richard C.; McKay, Heather; O'Brien, Ted; Halliyadde, Muditha;
ereich@graubard.com; jlessem@graubard.com; dchill@graubard.com; Eric Hecker;
Daniel Mullkoff; John Cuti; Alex Goldenberg

Subject: Decision on Petitioners' Order to Show Cause

EXTERNAL SENDER

Counselors, having reviewed the papers submitted in support and in opposition to petitioners’
order to show cause, and having considered the arguments advanced by counsel during our
telephone conference yesterday, | am declining to sign the order to show cause, which seeks
to vacate a purported automatic stay under CPLR § 5519 (a) (1) triggered by the appeals of
respondents Heastie and Stewart-Counsin from Justice McAllister’s discovery ruling. | am
declining to sign the order to show cause because a motion to vacate the “supposed
automatic stay” is “unnecessary” (Fass/ v New York State Dept. of Taxation and Finance, 159
AD3d 1029 [4t" Dept 1990]; Shorten v City of White Plains, 216 AD2d 344 [2d Dept 1995]). A
motion to vacate is unnecessary because there is no automatic stay in effect. The automatic
stay provision of CPLR 5519 (a) applies to “proceedings to enforce the judgment or order
appealed from,” and, here, respondents have not appealed from a judgment or

order. Instead, they appealed from Justice McAllister's decision dated March 3, 2022, and it
is well settled that “[n]o appeal lies from a mere decision” (Kuhn v Kuhn, 129 AD2d 967 [4'"
Dept 1987]). The document in question is labeled “decision,” does not contain any ordering
paragraphs, and, in contravention of CPLR 2219, does not “recite the papers used on the
motion” (CPLR 2219 [a]). This paper, as well as its docket entry and characterization by the
parties, is substantively identical as that in Garcia v Town of Tonawanda, where we held that
that no appeal lied from what was, in that case, deemed a mere decision (194 AD3d 1479,
1479-1480 [4th Dept 2021] [although entered as a “decision and order,” paper was “on its
face” a “mere decision from which no appeal lies”]). Because there is no valid appeal, my
colleagues and | on the Appellate Division lack jurisdiction to take action.

In any event, even if we were to treat the decision as if it were an order, respondents’
appeal therefrom does not give rise to an automatic stay because the court merely granted
petitioners leave to pursue discovery; it did not compel discovery or direct any of the
respondents to do anything, such as sit for depositions or turn over emails or disclose other
communications regarding redistricting. CPLR § 5519 (a) does not stay all proceedings; as
noted, it stays only “proceedings to enforce the judgment or order appealed from” (CPLR §
5519 [a]; see Young v State of New York, 213 AD2d 1084, 1084 [4th Dept 1995] [“The stay
under CPLR 5519 (a) (1) stays only proceedings to enforce the order on appeal, not all
proceedings’]; see Baker v Board of Educ. of West Irondequoit School Dist., 152 AD2d 1014,
1014 [4th Dept 1989] [same]). What constitutes a “proceeding to enforce” is strictly
construed. For example, although a trial is “a natural consequence” of an order denying
summary judgment, a trial is not a proceeding to enforce that order, and thus is not stayed by

1
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an appeal from that order (Schwartz v New York City Hous. Auth., 219 AD2d 47, 48 [2d Dept
1996]; see White v City of Jamestown, 242 AD2d 979, 980 [4th Dept 1997]). Stated another
way, the automatic stay applies to “executory directions that command a person to do an act
beyond what is required under the CPLR” (Tax Equity Now NY LLC v City of New York, 173
AD3d 464, 465 [1st Dept 2019]; see 4 NY Jur 2d Appellate Review § 428 [*The inclusion in an
order of affirmative directives on matters addressed in the Civil Practice Laws and Rules
(CPLR) does not trigger the automatic stay as to obligations provided for in the CPLR pending
appeal of that order”)).

Here, again, the court’s decision does not itself compel respondents to disclose any
specific thing (cf. Craigie v Consolidated Edison, Co., 127 AD2d 556 [2d Dept 1987] [applying
stay to appeal from order granting motion to compel]). Instead, the court merely granted
leave for petitioners to seek disclosure, which now places the parties within the framework of
CPLR article 31, allowing petitioners to seek disclosure in those areas for which the court
granted leave and, upon such a request, would allow respondent to raise any
objections. Because the court’s decision merely granted leave to petitioners to seek
disclosure, and required respondents to respond to those demands, as provided for in the
CPLR, the decision does not “command a person to do an act beyond what is required under
the CPLR,” and the stay provided by CPLR § 5519 (a) (1) does not apply to “directives on
matters addressed in the [CPLR]” (4 NY Jur 2d Appellate Review § 428; see Tax Equity Now,
173 AD3d at 465).

Accordingly, | conclude that § 5519 (a) (1) does not prevent petitioners from serving
specific discovery demands on respondents. Of course, if respondents object to those
demands, petitioners may file a motion to compel, and the trial court will then be called upon
to resolve the discovery dispute. If the court rules against respondents on a particular
discovery request and issues an order to that effect, respondents’ appeal from such order
would trigger an automatic stay.

If counsel for petitioners wishes to prepare an order for me to sign wherein | formally
decline to sign their order to show cause, please submit electronically with notice to opposing
counsel.

To: Dutton, Sean T.H. <Sean.Dutton@troutman.com>; Hon. Stephen K. Lindley <slindley@nycourts.gov>; Craig R. Bucki
<CBucki@phillipslytle.com>; Adam M. Oshrin <aoshrin@nycourts.gov>

Cc: Tseytlin, Misha <Misha.Tseytlin@troutman.com>; George H. Winner Jr. <gwinner@kmw-law.com>; LeRoy, Kevin M.
<Kevin.LeRoy@troutman.com>; Harris-Finkel, Sarah <Sarah.Harris-Finkel@troutman.com>; Moskowitz, Bennet J.
<Bennet.Moskowitz@troutman.com>; Lewis, Richard C. <rlewis@hhk.com>; McKay, Heather
<heather.mckay@ag.ny.gov>; O'Brien, Ted <Ted.O'Brien@ag.ny.gov>; Halliyadde, Muditha
<Muditha.Halliyadde@ag.ny.gov>; ereich@graubard.com; jlessem@graubard.com; dchill@graubard.com; Eric Hecker
<ehecker@chwllp.com>; Daniel Mullkoff <dmullkoff@chwllp.com>; John Cuti <jcuti@chwllp.com>; Alex Goldenberg
<agoldenberg@chwllp.com>

Subject: Re: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of Harkenrider v. Hochul.,
Index No. E2022-0116CV (Sup. Ct. Steuben County)

Justice Lindley:
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Attached please find the Sur-Reply Affirmation of John R. Cuti, counsel for the Senate Majority Leader, in further
opposition to Petitioners’ emergency application.

Respectfully submitted,

Alice Reiter
Cuti Hecker Wang LLP

From: "Dutton, Sean T.H." <Sean.Dutton@troutman.com>

Date: Tuesday, March 8, 2022 at 12:32 PM

To: "Hon. Stephen K. Lindley" <slindley@nycourts.gov>, "Craig R. Bucki" <CBucki@phillipslytle.com>, "Adam
M. Oshrin" <aoshrin@nycourts.gov>

Cc: "Tseytlin, Misha" <Misha.Tseytlin@troutman.com>, "George H. Winner Jr." <gwinner@kmw-law.com>,
"LeRoy, Kevin M." <Kevin.LeRoy@troutman.com>, "Harris-Finkel, Sarah" <Sarah.Harris-
Finkel@troutman.com>, "Moskowitz, Bennet J." <Bennet.Moskowitz@troutman.com>, "Lewis, Richard C."
<rlewis@hhk.com>, "McKay, Heather" <heather.mckay@ag.ny.gov>, "O'Brien, Ted" <Ted.O'Brien@ag.ny.gov>,
"Halliyadde, Muditha" <Muditha.Halliyadde @ag.ny.gov>, "ereich@graubard.com" <ereich@graubard.com>,
"llessem@graubard.com" <jlessem@graubard.com>, "dchill@graubard.com” <dchill@graubard.com>, Eric
Hecker <ehecker@chwllp.com>, Daniel Mullkoff <dmullkoff@chwllp.com>, John Cuti <jcuti@chwllp.com>,
Alex Goldenberg <agoldenberg@chwllp.com>, Alice Reiter <areiter@chwllp.com>

Subject: RE: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of Harkenrider v.
Hochul., Index No. E2022-0116CV (Sup. Ct. Steuben County)

Resent-From: Proofpoint Essentials <do-not-reply@proofpointessentials.com>

Resent-To: Alice Reiter <areiter@chwllp.com>

Resent-Date: Tuesday, March 8, 2022 at 12:29 PM

Your Honor,
Please see attached Petitioners’ Reply Affirmation In Support Of Vacating The Automatic Stay.

Best,
Sean

Sean Dutton

Associate

troutman pepper

Direct: 312.759.1937 | Mobile: 248.227.1105 | Internal: 20-1937
sean.dutton@troutman.com

From: Hon. Stephen K. Lindley <slindley@nycourts.gov>

Sent: Tuesday, March 8, 2022 1:39 AM

To: Craig R. Bucki <CBucki@phillipslytle.com>; Adam M. Oshrin <aoshrin@nycourts.gov>

Cc: Tseytlin, Misha <Misha.Tseytlin@troutman.com>; George H. Winner Jr. <gwinner@kmw-law.com>; LeRoy, Kevin M.
<Kevin.LeRoy@troutman.com>; Harris-Finkel, Sarah <Sarah.Harris-Finkel@troutman.com>; Moskowitz, Bennet J.
<Bennet.Moskowitz@troutman.com>; Dutton, Sean T.H. <Sean.Dutton@troutman.com>; Lewis, Richard C.
<rlewis@hhk.com>; McKay, Heather <heather.mckay@ag.ny.gov>; O'Brien, Ted <Ted.O'Brien@ag.ny.gov>; Halliyadde,
Muditha <Muditha.Hallivadde@ag.ny.gov>; ereich@graubard.com; jlessem@graubard.com; dchill@graubard.com; Eric
Hecker <ehecker@chwllp.com>; Daniel Mullkoff <dmullkoff@chwllp.com>; John Cuti <jcuti@chwllp.com>; Alex

3
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Goldenberg <agoldenberg@chwllp.com>; 'Alice Reiter’ <areiter@chwllp.com>
Subject: Re: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of Harkenrider v. Hochul.,
Index No. E2022-0116CV (Sup. Ct. Steuben County)

EXTERNAL SENDER

For scheduling purposes, following oral argument on the order to show cause this morning at 9:30 via telephone
conference, petitioners may email reply papers to me by noon today, with any sur reply papers due by 3:00 p.m. | will
render a decision on the order to show cause by the end of the day.

Get Outlook for i0S

From: Craig R. Bucki <CBucki@phillipslytle.com>

Sent: Tuesday, March 8, 2022 2:14:13 AM

To: Hon. Stephen K. Lindley <slindley@nycourts.gov>; Adam M. Oshrin <aoshrin@nycourts.gov>

Cc: Tseytlin, Misha <Misha.Tseytlin@troutman.com>; George H. Winner Jr. <gwinner@kmw-law.com>; LeRoy, Kevin M.
<Kevin.LeRoy@troutman.com>; Harris-Finkel, Sarah <Sarah.Harris-Finkel@troutman.com>; Moskowitz, Bennet J.
<Bennet.Moskowitz@troutman.com>; Dutton, Sean T.H. <Sean.Dutton@troutman.com>; Lewis, Richard C.
<rlewis@hhk.com>; McKay, Heather <heather.mckay@ag.ny.gov>; O'Brien, Ted <Ted.O'Brien@ag.ny.gov>; Halliyadde,
Muditha <Muditha.Halliyadde @ag.ny.gov>; ereich@graubard.com <ereich@graubard.com>; jlessem@graubard.com
<jlessem@graubard.com>; dchill@graubard.com <dchill@graubard.com>; Eric Hecker <ehecker@chwlip.com>; Daniel
Mullkoff <dmullkoff@chwllp.com>; John Cuti <jcuti@chwllp.com>; Alex Goldenberg <agoldenberg@chwllp.com>; 'Alice
Reiter' <areiter@chwllp.com>

Subject: Assembly Speaker's Papers Opposing Proposed Order to Show Cause in Matter of Harkenrider v. Hochul., Index
No. E2022-0116CV (Sup. Ct. Steuben County)

Dear Justice Lindley and Mr. Oshrin:

With the Graubard Miller firm, we are co-counsel to Assembly Speaker Carl Heastie in Matter of Harkenrider v. Hochul,
in which Petitioners-Respondents provided the Appellate Division, Fourth Department, on March 7, 2022, with a
proposed Order to Show Cause in support of a motion to vacate the automatic stay of discovery available to the Speaker
under CPLR 5519(a)(1).

Attached are the Speaker’s papers in opposition to the Order to Show Cause and Petitioners-Respondents’ application to
vacate that stay. They consist of the Affirmation of Steven B. Salcedo, Esq., dated March 8, 2022, with Exhibit A; and the
Speaker’'s Memorandum of Law also dated March 8, 2022. We plan to participate in the scheduled 9:30 a.m. conference
call with the Court to discuss Petitioners-Respondents’ application.

Respectfully,

Craig R. Bucki

Phillips Lytle LLP

One Canalside

125 Main Street

Buffalo, New York 14203
Telephone No.: (716) 847-5495

Craig R. Bucki
Partner

i PhilipsLytle LLp

One Canalside
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125 Main Street

Buffalo, NY 14203-2887
Phone 716 847 5495

Fax 716 852 6100
CBucki@phillipslytle.com
www.phillipslytle.com
Download vCard

This electronic transmission and any attachments hereto are intended only for the use of the individual or entity to which it is addressed and
may contain confidential information belonging to the sender which is protected by the attorney-client privilege. If you have reason to believe
that you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in
reliance on the contents of this electronic transmission is strictly prohibited. If you have reason to believe that you have received this
transmission in error, please notify immediately by return e-mail and delete and destroy this communication.

WARNING: E-mail communications cannot be guaranteed to be timely, secure, error-free or virus-free. The recipient of this communication
should check this e-mail and each attachment for the presence of viruses. The sender does not accept any liability for any errors or omissions
in the content of this electronic communication which arises as a result of e-mail transmission.

Please be CAREFUL when clicking links or opening attachments from external senders.

This e-mail (and any attachments) from a law firm may contain legally privileged and confidential information solely for
the intended recipient. If you received this message in error, please notify the sender and delete it. Any unauthorized
reading, distribution, copying, or other use of this e-mail (and attachments) is strictly prohibited. We have taken
precautions to minimize the risk of transmitting computer viruses, but you should scan attachments for viruses and
other malicious threats; we are not liable for any loss or damage caused by viruses.
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AFFIRMATION OF JOHN R. CUTI, ESQ. IN OPPOSITION TO THE MOTION BY
ORDER TO SHOW CAUSE TO VACATE THE AUTOMATIC STAY,
DATED MARCH 8, 2022 [2171 - 2204]
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FOURTH DEPARTMENT

X
TIM HARKENRIDER, GUY C. BROUGHT, Steuben County Index
LAWRENCE CANNING, PATRICIA CLARINO, No. E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ, A.D. No.

LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, AND MARIANNE
VIOLANTE,

Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, AND THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

AFFIRMATION OF JOHN R. CUTI IN OPPOSITION TO THE MOTION
BY ORDER TO SHOW CAUSE TO VACATE THE AUTOMATIC STAY

JOHN R. CUTI, ESQ., hereby affirms under penalty of petjury that the following

is true and correct:
1. I am an attorney duly licensed to practice law in New York State. T am a member
of Cuti Hecker Wang LLP, counsel for the Senate Majority Leader. I submit this Affirmation in

opposition to Petitioners’ motion by proposed order to show cause to vacate the automatic stay.
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PRELIMINARY STATEMENT

2. There is no basis to vacate the automatic stay. The court below plainly erred in

refusing to apply the settled law that the privilege afforded by the New York Constitution’s
Speech or Debate Clause to members of the New York Assembly and Senate and their aides
involved in legitimate legislative activity is absolute. Instead, adopting Petitioners’ highly
misleading and baseless arguments, the court below followed the decisions of federal courts
applying federal common law, which do not even arguably apply, much less govern here.

3. The state courts do not have the power to compel a state legislator to be
questioned about her legislative conduct, period. Doing so would fly in the face of settled law
and would raise profound separation of powers concerns. Given the fundamental issues at stake,
Petitioners’ application merits full consideration by a panel of this Court.

4. Petitioners continue to make misleading arguments before this Court. They
suggest that the legislative privilege under New York’s Constitution is merely “comparable” to
the well-established, absolute legislative privilege under the U.S. Constitution. That is baseless.
The New York Court of Appeals, and many other New York courts, have repeatedly held that the
legislative privilege afforded to New York legislators is at least as broad as that provided to
federal legislators under the federal constitution. Those cases also make clear that the decisions
of the United States Supreme Court and other federal courts construing the federal Speech or
Debate Clause are persuasive authority when construing the reach of New York’s Speech or
Debate Clause. That makes perfect sense because New York recognized an absolute legislative
privilege even before the United States Constitution was ratified.

5. There is no balancing test to apply here. The federal cases on which the court
below and Petitioners rely did not apply either the federal Speech or Debate Clause or New

2
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York’s Speech or Debate Clause. In each of those cases, a federal court was considering a
challenge to state legislative acts related to the state redistricting process. There are no
separation of powers concerns in such a case because a federal court and a state legislator serve
entirely separate sovereigns.

6. The federal court in a case involving redistricting litigation has no occasion to
construe the federal Speech or Debate Clause because U.S. Senators and Representatives are
never defendants in such cases (the federal legislature does not draw legislative districts). Nor
do federal courts construe any state constitutional privilege in such cases because under the
Supremacy Clause a State Constitution does not bind a federal court.

7. The law that federal courts apply in federal redistricting cases is the federal
common law, not constitutional law. And Federal Rule of Evidence 501 requires federal judges
to construe common law privileges narrowly. For that reason, federal courts apply a balancing
test to state legislators’ assertion of legislative privilege and have held that a state legislator does
not have an absolute privilege under federal common law. But the Speech or Debate Clause —
under both the U.S. and New York Constitutions — has consistently been, and must be, construed
broadly to protect legislative independence from judicial interference. Petitioners do not cite a
single case in which a court applying a constitutional Speech or Debate Clause permitted a
legislator to be questioned about her legislative conduct. There are no such cases.

8. Even were the law not as clear at it is, there is no basis to grant relief to
Petitioners. Petitioners insist that the Order directs Respondents to provide discovery. But the
Order, which granted Petitioners’ motion for leave to serve discovery requests, does not so
direct. Instead, it merely permits Petitioners to serve discovery demands and to do so only ¢ ffer

Petitioners narrowed their obviously overbroad proposed demands in accordance with the court’s

3
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general guidance. Yet Petitioners, who waited more than four days to file the proposed order to
show cause in this Court, still have not even bothered to serve discovery requests on
Respondents.

9. Were Petitioners to serve discovery requests, Respondents would either assert
their legislative privilege or, if no privilege applied, produce any responsive documents that
could be timely gathered. And if the Court below were required to resolve a dispute about
whether legislative privilege barred a particular request, and in so doing ordered a Respondent to
provide privileged material, the Respondent could then file an appeal from such order, and unlike
here, this Court would have an appropriate record of exactly what was in dispute.

10.  There is nothing “cynical” or improper about a litigant asserting a privilege,
especially when the litigant is a member of a coequal branch of government that has an express
constitutional privilege against being “questioned in any other place” than the Legislature about
her legislative activities.

11.  Finally, the assertion that Petitioners would suffer irreparable harm unless this
Court permits them to take discovery regarding the Respondents’ legislative conduct is frivolous.
Although they now claim that the discovery they seek is “crucial,” Affirmation of Richard C.
Lewis dated March 7, 2022 (“Lewis Aff.”) 9| 80, Petitioners have repeatedly submitted papers
and made arguments below that their claims are supported by “overwhelming evidence,” March
3, 2022 Transcript (“Transcript”) at 41:18, that they were entitled to judgment on the return date
(without having engaged in any discovery), and that they sought discovery only so that “they
may more fully discover . . . facts further establishing their claims.” Petitioners’ Memorandum
of Law in Support of Motion for Discovery (“Pets. Mem.”), Dkt. No. 48 at 2 (emphasis added).
In fact, it is Respondents who face irreparable injury if they are ordered by a coequal branch of

4
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government to set all pressing legislative business aside and submit to questioning from
Petitioners in violation of their absolute constitutional privilege.

BACKGROUND

The Redistricting Process

12. The New York Constitution may be amended in either of two ways: the People
may amend the Constitution themselves, with no participation by the Legislature, through a
constitutional convention, a process that requires three separate statewide elections (one to call a
convention, a second to elect convention delegates, and a third to ratify any proposed
amendments that are adopted at the convention), see N.Y. Const. art. XIX, § 2; or the Legislature
may amend the Constitution, which requires two successive Legislatures to enact the identical
proposed amendments, which are then submitted to voters for approval, see id. § 1.

13. The 2014 amendments at issue in this special proceeding were twice considered
and twice enacted by the Legislature — once in 2012, A.9526/S.6698, and then a second time in
2013, A.2086/S.2107. The voters approved the Legislature’s proposed amendments in 2014.

14.  Given that the Legislature itself was the impetus behind the 2014 amendments, it
is not surprising that the 2014 amendments expressly preserve the Legislature’s traditional role,
authority, and discretion in enacting redistricting plans following each decennial census. The
2014 amendments delegated authority to a new Independent Redistricting Commission to hold
hearings and make redistricting plan recommendations, but the 2014 amendments provide
unambiguously that the Legislature has unfettered discretion to reject any Commission proposal
for any reason, and that if the Legislature rejects a Commission proposal, the Legislature may
enact any plan it chooses by making “any amendments” it “deems necessary.” See N.Y. Const.

art. 111, § 4(b).
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15.  The 2014 amendments expressly prescribe a specific schedule. The Commission

was required to publish draft redistricting plans and relevant supporting data by September 15,
2021. Id. § 4(c}(6). The Commission was then required to hold at least one public hearing in
each of twelve locations throughout the State to enable the “public to review, analyze, and
comment upon such plans and to develop alternative redistricting plans for presentation to the
commission at the public hearings.” /d. The Commission was then required to submit a
proposed redistricting plan to the Legislature between January 1 and January 15, 2022, which the
Legislature had unfettered discretion to adopt or reject for any reason. Id. § 4(b). If the
Legislature declined to adopt the first Commission proposal, the Commission was then required
to submit a second proposed plan to the Legislature within fifteen days of the Legislature’s
rejection of the first proposed plan, and in no event later than February 28, 2022. Id.

16. The process of running for Congress in New York in 2022 officially started on
March 1, the day after the last possible deadline for the Commission to submit its final proposed
plan to the Legislature. To get on the ballot for the June 2022 congressional or New York State
Senate primary in New York, a candidate must submit designating petitions to the Board of
Elections containing the required number of signatures from voters residing in the congressional
or Senate district in which the candidate is seeking to run.

17. The deadline for submitting designating petitions with all required signatures is
April 7,2022, and candidates were allowed to begin collecting signatures on March 1, 2022.
N.Y. Election Law § 6-158(1). Each voter may sign only one petition, and any signatures
collected outside of this 37-day window are void. Id. § 6-134(3)-(4). Because signatures count
only if the voter signing the petition resides in the congressional or Senate district in which the
candidate is seeking to run, id. § 6-136(2), it would have been impracticable for candidates to

6
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begin collecting signatures on March 1 if the new congressional or Senate district lines had not
yet been established or if there were uncertainty about which redistricting plan is operative.

18.  Given that the 2014 amendments allow the Commission to submit its final
proposed redistricting plan to the Legislature as late as February 28, 2022, the day before the
designating petition signature collection process begins, and after the Commission has already
completed an extensive public hearing and comment process, the 2014 amendments do not
contemplate that the Legislature itself will hold any public hearings before it decides whether to
accept or reject the Commission’s final proposal and, if necessary, amend the final proposal.
Instead, the 2014 amendments contemplate that the Legislature will rely on the expansive record
that the Commission is required to develop during the required public hearings. See N.Y. Const.
art. 111, § 4(c) (the Commission “shall report the findings of all such hearings to the legislature
upon submission of a redistricting plan”).

19.  The 2014 amendments impose important constraints on the redistricting process.
These amendments require that legislative districts (a) avoid the denial or abridgement of racial
or language minority voting rights, (b) ensure that racial and minority language groups do not
have less opportunity to participate in the political process than other members of the electorate
and to elect representatives of their choice, (c) consist of contiguous territory, (d) be as compact
as practicable, (e) refrain from drawing districts to discourage competition or for the purpose of
favoring or disfavoring incumbents or other particular candidates or political parties, (f) maintain
the cores of existing districts, (g) unite communities of interest, and (h) consider pre-existing
political subdivisions, including counties, cites, and towns. Id. §§ 4(c)(1), (3), (4), (5). The New
York Constitution requires that “[t]o the extent practicable, districts shall contain as nearly as
may be an equal number of inhabitants,” and the federal Constitution further requires that

7
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congressional districts vary in population by no more than one person. See Karcher v. Daggett,
462 U.S. 725 (1983).

20.  Although there is no doubt that constraining partisanship and creating a role for
the Commission to develop redistricting plans were important aspects of the 2014 amendments,
those amendments plainly provide that the Legislature continues to have the final word with
respect to approving or disapproving the Commission’s proposals and, if the Legislature deems it
necessary for any reason, enacting its own redistricting plan.

21.  The 2014 amendments assume that the Commission will faithfully discharge each
of the mandatory duties that the Constitution expressly and unambiguously imposes on it. The
2014 amendments do not address what happens if the Commission abdicates its mandatory duty
to submit a final proposed redistricting plan or plans for the Legislature to consider.

22. In 2020 and 2021, the Legislature attempted to improve the new redistricting
process that it had enacted through the 2014 amendments. The Legislature proposed new
constitutional amendments that would have, among other changes, fixed the number of Senate
seats at 63; required that district lines be based on total population of all residents, including non-
citizens; required that incarcerated individuals be counted at their place of last residence, instead
of at their place of incarceration; changed the Commission’s quorum rules; advanced the
timetable for the redistricting process by two months to allow more time for it to be completed
before the beginning of the designating petition period; and clarified that if the Commission fails
to present a final proposed redistricting plan to the Legislature, the Legislature has the same
discretion to enact its own plan that it has when the Commission presents a final
recommendation. The Legislature enacted these proposed amendments twice, A.10839/S.8833
0f'2020; A.1916/S.515 of 2021, but voters did not approve them in the 2021 election.

8
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23.  Meanwhile, in June 2021 — approximately five months before voters declined to

approve the proposed 2021 amendments — the Legislature enacted a statute that addresses what
happens if the Commission abdicates its duty to submit a final proposed redistricting plan. The
statute provides that “if the commission does not vote on any redistricting plan or plans, for any
reason, by the date required for submission of such plan,” then the Legislature “shall introduce
such implementing legislation with any amendments each house deems necessary.” 1.2021, c.
633, 8§ 1.

24.  Between July 20 and December 5, 2021, the Commission held 24 public hearings
comprised of dozens of hours of testimony from officials and members of the public about
communities of interest, minority voting strength, and myriad other redistricting issues. On
January 3, 2022, the Commission submitted its first proposed congressional and Senate plans to
the Legislature for consideration.

25.  Because the Commission deadlocked along party lines and was unable to form a
bipartisan consensus, it submitted two proposed plans, one urged by the Democrats and one
urged by the Republicans. The Legislature rejected both plans on January 10, 2022. The
Commission then had fifteen days, until January 25, 2022, to present its final proposal or
proposals for the Legislature to consider.

26. On January 24, 2022, the day before the deadline, the Commission announced
that it remained hopelessly deadlocked along party lines, and that it would not be meeting again
or presenting any final proposal to the Legislature. The Democratic Commissioners issued a
statement asserting that the Republican Commissioners had sabotaged the process by refusing to
meet to vote on a final proposed plan or plans, and the Republican Commissioners likewise
issued a statement blaming the Democrats for the impasse.

9
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27.  Inthe absence of a Commission proposal to consider, and with the designating

petitioning period fast approaching, the Legislature did what the Constitution, the June 2021
statute, and two centuries of precedent plainly allowed it to do: it enacted a new redistricting
plan for Congress and the state Legislature. In doing so, the Legislature balanced a complex
array of often competing considerations, including the need to comply with the strict population
equality requirement for congressional districts — which, given that the State’s congressional
delegation was reduced from 27 to 26 seats, and given that the State’s significant population
growth during the last decade was unevenly distributed between the downstate and upstate
regions, required drawing a completely different congressional map — the need to avoid diluting
minority voting strength, and the need to join communities of interest, among other
considerations. The Legislature enacted the plan for Congress on February 2, 2022 and the plan
for the Senate and Assembly on February 3, 2022. The Governor signed both plans into law on
February 3, 2022.
The Instant Litigation

28.  Petitioners commenced this special proceeding on February 3, 2022. Article 111,
section 5 of the Constitution requires the Court to “render its decision within sixty days” of the
commencement of this special proceeding — i.e., by April 4, 2022.

29. Because a special proceeding “is analogous” to a “summary judgment motion,” it
“is designed to go to hearing and determination promptly.” Siegel, New York Practice §§ 554,
556 (6th ed. 2021); Buckley v. Zoning Board cf Appeals cf City ¢f Geneva, 189 A.D.3d 2080,
2081 (4th Dep’t 2020). Petitioners therefore should have submitted all of their proof and

arguments together with the Petition. Instead, they filed an unverified Petition, no fact affidavits

10
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(other than an attorney affirmation attaching legal provisions that are subject to judicial notice),
no expert affidavits, and no memorandum of law.

30. Five days later, on February 8, 2022, Petitioners submitted a motion for leave to
file the Amended Petition that greatly expands the scope of this special proceeding. Whereas the
Petition challenges only the congressional plan, the Amended Petition challenges the Senate plan
as well. Once again, Petitioners submitted no verified allegations, no fact affidavits, no expert
affidavits, and no memorandum of law in support of the claims in their Amended Petition. The
Court set a return date of March 3, 2022 to hear the Petition and the motion to amend the
Petition.

31.  On February 14, 2022, eleven days after they commenced this special proceeding,
Petitioners finally filed their memorandum of law in support of the Petition. Petitioners also
filed two unsworn expert reports.

32.  Also on February 14, 2022 — eleven days after they commenced this special
proceeding, and only ten days before the return date the Court had set for the Petition and the
motion to amend the Petition — Petitioners moved for leave to conduct expedited discovery.
Petitioners were required affirmatively to move for leave to serve discovery demands because
CPLR 408 expressly provides that there shall be no disclosure in a special proceeding without
leave of Court. As the leading practice commentary explains, a special proceeding is a “quick
and inexpensive way to implement a right” and is intended to be “brought on with the ease,
speed, and economy of a mere motion.” Siegel, New York Practice § 547 (6th ed. 2021). In line

with these objectives, and recognizing that “among the main purposes of a special proceeding are

11
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speed and economy, the disclosure devices, so pervasively relied on in an action . . . are available
in special proceedings only by leave of court” and only with “good cause.” Id. § 555.!

33.  Applying CPLR 406, which provides that “[m]otions in a special proceeding,
made before the time at which the petition is noticed to be heard, shall be noticed to be heard at
that time,” the Court set the same March 3, 2022 return date for the motion for leave to conduct
expedited discovery that it had set for the Petition and the motion to amend the Petition.

34, The Court also ordered Respondents to file papers in opposition to the Petition
and the motion to amend the Petition by February 24, 2022, and to file papers in opposition to
the motion to serve discovery by February 25, 2022.

35.  On February 24, 2022, Respondents filed papers in opposition to the Petition and
the motion to amend the Petition. Respondents’ opposition papers contained multiple sworn
affidavits from experts showing, stunningly, that Petitioners’ own unsworn expert report had
demonstrated that the enacted congressional plan actually favors Republicans, not Democrats,

because at least one more district in the enacted plan contains a Republican majority than in any

! Tt is a “well-established rule that the nature and purpose of summary proceedings are such that
disclosure will rarely be granted[.]” 7 Carmody-Wait 2d § 42:20 (2021). See also Matter ¢ f Suit-Kote
Corp. v Rivera, 137 A.D.3d 1361, 1364 (3d Dep’t 2016) (“Consistent with the summary nature of a
special proceeding, CPLR 408 generally disallows pretrial disclosure without leave of court.”) (quoting
Vincent C. Alexander, Practice Commentaries, McKinney’s Con. Laws of N.Y., Book 7B, CPLR 408,
at 405)); Neighborhood P ’ship Hous. Dev. Corp. v. Okolie, No. 2001-1142 K C., 2003 WL 1923731
(Sup. Ct. App. Term 2003) (stating that discovery is “deemed presumptively ‘antithetical to [the]
purposes’” of a special proceeding) (quoting Cox v. J.D. Realty Assocs., 217 A.D.2d 179, 184 (1st
Dep’t 1995)); Peaple v. Condor Pontiac, Cadillac, Buick and GMC Trucks, Inc., Index Nos. 02—-1020,
19-02-0497, 2003 WL 21649689, at *4 (N.Y. Sup. Ct. N.Y. Cnty. 2003) (stating that “[a] party
seeking discovery in a [special] proceeding carries a heavy burden to justify its use” and that the party
“must demonstrate special or unusual circumstances which would justify permitting discovery”); Plaza
Cperating Partners Ltd. IRM (U.S.A.) Inc., 143 Misc. 2d 22,23 (N.Y. Civ. Ct. N.Y. Cnty. 1989)
(“|BJecause discovery tends to prolong an action” it is “therefore inconsistent with the expeditious
nature of a special proceeding”) (quoting Dubowsky v. Goldsmith, 202 A.D. 818 (2d Dep’t 1922)).

12
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of Petitioners’ thousands of computer-simulated plans. The Senate Majority Leader also
submitted a detailed counterstatement of facts with her Answer, explaining at length why the
objective characteristics of the enacted plan confirm that it complies with all constitutional
requirements.
36.  Respondents explained in their memorandum of law that the Court of Appeals has

repeatedly held that:

Balancing the myriad requirements imposed by both the State and the

Federal Constitution is a function entrusted to the Legislature. It is not the

role of this, or indeed any, court to second-guess the determinations of the

Legislature, the elective representatives of the people, in this regard. We

are hesitant to substitute our own determination for that of the Legislature

even if we would have struck a slightly different balance on our own.
Wolpc,fv. Cuomo, 80 N.Y.2d 70, 79 (1992); see also id. at 80 (recognizing that the Legislature
must engage in “a complex analysis of population trends and voting patterns, and the way in
which both must be accommodated in order to comply” with all requirements, and holding that
“it is not appropriate for [courts] to substitute our evaluation of the relevant statistical data for
that of the Legislature”); Cohen v. Cuomo, 19 N.Y.3d 196, 202 (2012) (“It is not our task to
address the wisdom of the methods employed by the Legislature in accomplishing its
constitutional mandate.”); Schneider v. Rockefeller, 31 N.Y.2d 420, 427 (1972) (“[1]t is not our
function to determine whether a plan can be worked out that is superior to that set up[.]”’); Matter
¢f Orans, 17AN.Y.2d 7, 10 (1966) (“It must be conceded that no reapportionment plan can be
perfect in every detail, and none can be drawn that will be satisfactory to everyone.”

37.  Among their arguments on the merits with respect to the new district lines,

Respondents observed that Petitioners fundamentally ignore that because New York lost one of

its 27 congressional seats despite a population increase of 823,147 people, and because the
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congressional plan is subject to a strict population equality requirement, nearly all of the 2012
districts had to be reconfigured substantially. Petitioners further ignore that because the
downstate region experienced far more population growth during the last decade than the upstate
region, the reconfiguration that was necessary to comply with the equal population rule was even
more significant than it would have been if New York’s population changes had been evenly
distributed geographically. Thus, to the extent that the districts in the enacted congressional plan
are different from the 2012 plan, they indisputably had to be.

38.  On February 25, 2022, Respondents filed their opposition to Petitioners’ motion
for leave to conduct discovery. Respondents explained that leave to engage in discovery should
be denied altogether under CPLR 408 because Petitioners had not demonstrated that there is a
compelling need for discovery and because Petitioners’ proposed requests, which included
proposed demands for “[a]ll Documents and Communications concerning the drawing of the
2022 New York Congressional and state Senate districts” and “[a]ll Documents and
Communications concerning the subject matter of the Amended Petition,” were remarkably
overboard. Respondents further explained that any effort to engage in the kind of far-reaching
discovery Petitioners contemplate would plainly be barred by the absolute legislative privilege
that is grounded New York’s Speech or Debate Clause and that the Court of Appeals has
repeatedly held forbids a court from ordering legislators or their aides to respond to questioning
or other demands for information regarding the performance of legislative activities.

The Court’s Order Regarding Discovery

39. The Court held oral argument on the Petition, the motion to amend the Petition,

and the motion for leave to engage in expedited discovery on March 3, 2022.

14
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40.  During the argument, the Court expressly stated to Petitioners’ counsel that the

Court believed that the proposed discovery requests that Petitioners had appended to their motion
were overbroad: “Well, your request seemed a little overbroad to me. It was just sort of open
ended. Anything relating to the redistricting, that’s pretty broad.” March 3, 2022 Hearing
Transcript (“Tr.”) at 38-39.

41.  Counsel for Petitioners expressly told the Court that Petitioners were prepared to
narrow their proposed requests, stating that “we would certainly be open to a narrowing of our
discovery request.” Tr. at 38, 39. This offer was consistent with Petitioners’ motion papers,
which made clear that they understood that they only were seeking leave under CPLR 408 to
engage in disclosure, that the proposed requests they appended to the motion papers were simply
that — proposed requests — and that if leave to engage in disclosure were granted, the next step
would be for Petitioners to serve actual discovery requests on Respondents. See Affirmation of
Bennet J. Moskowitz in Support of Motion to Conduct Discovery (“Moskowitz Aff,”) Dkt. No.
31 9 9 (“Specifically, Petitioners are now moving for leave fo serve the party document requests
and deposition notices and non-party subpoenas attached in full hereto as Exhibits 1-14,
respectively.”) (emphasis added).

42.  Although Petitioners assert in their Affirmation in support of this application that
that have previously “served their proposed discovery requests on Respondents,” Lewis Aff.
32, Petitioners have not in fact served discovery demands or deposition notices on Respondents
or anyone else. All that Petitioners have served is their motion for leave to conduct discovery
with proposed demands attached as exhibits thereto. But, as explained below, the Court rejected
Petitioners’ overbroad document demands and did not address Petitioners’ request to take
depositions (and the alleged deposition dates in Petitioners’ proposed notices have long passed).

15
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43.  The Court granted Petitioners’ motion for leave to engage in expedited discovery

from the bench, and shortly thereafter the Court issued a written order (the “Order”).

44.  The Order addresses the standard that governs the assertion of legislative
privilege by state legislators and their aides in state court. But the trial court seriously
misunderstood the law of legislative privilege. As discussed more fully below, when a member
of Congress asserts legislative privilege in federal court, or where a New York legislator asserts
legislative privilege in a New York court, separation of powers concerns, and the federal or New
York Speech or Debate Clauses, are directly at issue, and legislative privilege is absolute.
However, when a federal court seeks information from a state legislator, there are no separation
of powers concerns, and neither the federal nor the New York Speech or Debate Clause applies,
and there is only a qualified common law privilege. The Court grossly erred by applying a
qualified federal common law privilege, when Respondents here are entitled to the absolute
privilege afforded by the New York Constitution’s Speech or Debate Clause.

45.  Moreover, the Order did not actually direct any party to produce any discovery.
Rather, the Order merely granted Petitioners leave, pursuant to CPLR 408, to engage in
discovery. In the final two paragraphs of the Order, the Court described the kind of discovery
that it had concluded would be permissible, making clear that the Court was merely
“permit[ting]” such discovery. Order at 3.

46.  Although Petitioners assert “that the Supreme Court permitted Petitioners to
depose any Respondents involved with the redistricting choices,” Lewis Aff. 4 72, the Order is
entirely silent on that issue and the Court did not address the question of depositions at oral

argument. Yet, Petitioners infer from this silence an absolute right to depose each of New
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York’s highest state officers for the first time in the history of any state or federal redistricting
case in New York.

47. The Speaker of the Assembly and the Senate Majority Leader filed notices of
appeal from the Order on March 3 and March 4, 2022, respectively.

48.  Petitioners did nothing for four and a half days. Late yesterday afternoon, more
than four days after the Court issued the Order, Petitioners filed the instant motion to vacate the
automatic stay.

ARGUMENT

L. VACATING THE AUTOMATIC STAY WOULD EVISCERATE THE
ABSOLUTE LEGISLATIVE PRIVILEGE

49.  CPLR 5519(a)(1) provides for an automatic stay rooted in the “public policy
designed to protect a ‘political subdivision of the state,” and such a stay is not lightly to be
vacated.” DeLury v. City cf New York, 48. A.D.2d 405, 405 (1st Dep’t 1975) (denying motion to
vacate automatic stay, given the unlikelihood of appellants’ success on the appeal of a temporary
injunction).

50.  The purpose of an automatic stay under CPLR 5519(a)(1) is to preserve the status
quo pending determination of the appeal of the underlying motion. See Ulster Home Care, Inc.
v. Vacco, 255 A.D.2d 73, 78-79 (3d Dep’t 1999) (stating that purpose of automatic stay under
CPLR 5519(a)(1) is “to maintain the status quo pending resolution of . . . an appeal . . . .”); see
also Siegel, New York Practice, § 535.

51. That bar is easily met here, where the trial court’s order directed invasion of the
absolute legislative privilege afforded to state legislators and those performing legislative

functions under New York’s Speech or Debate Clause.
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52.  Petitioners seek to depose and otherwise obtain from Respondents — all of whom

are legislators, aides, or other officials performing legislative functions — information about basic
legislative activities relating to the enacted reapportionment plans. They have no right to any
such discovery.

53.  The Court of Appeals has held that the Speech or Debate Clause of the New York
Constitution provides at least as much protection to members of the New York State Assembly
and Senate as the federal Speech or Debate Clause does to members of Congress. Peaple v.
Ohrenstein, 77 N.Y.2d 38, 53 (1990). A long line of Supreme Court cases makes clear that the
federal Speech or Debate Clause affords an absolute privilege against the provision of testimony
or other information about legislative activities by legislators.

A. The Speech or Debate Clause in the U.S. Constitution Provides Federal
Legislators with Absolute Legislative Privilege

54.  The federal Speech or Debate Clause provides that “for any Speech or Debate in
either House, [Senators and Representatives] shall not be questioned in any other Place.” U.S.
Const. art. I, § 6, cl. 1.

55. “Two interrelated rationales underlie the Speech or Debate Clause: first, the need
to avoid intrusion by the Executive or Judiciary into the affairs of a coequal branch, and second,
the desire to protect legislative independence.” United States v. Gillock, 445 U.S. 360, 369
(1980).

56.  The protections of the Clause are fundamental. See United States v. Johnson, 383
U.S. 169, 178 (1966) (the legislative privilege embodied in this Clause “has been recognized as
an important protection of the independence and integrity of the legislature” which “serves the

additional function of reinforcing the separation of powers so deliberately enshrined by the
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Founders.”); United States v. Helstoski, 442 U.S. 477,491 (1979) (the Clause “preserve[s] the
constitutional structure of separate, coequal, and independent branches of government.”);
Lastland v. U.S. Servicemen’s F'und, 421 U.S. 491, 503 (1975) (Clause protects federal
legislators from proceedings that “divert their time, energy, and attention from their legislative
tasks”; when a party seeks to invoke the “judicial power” to compel a legislator to answer
questions regarding her legislative activities, “legislative independence is imperiled”).

57. The legislative privilege emanating from the Speech or Debate Clause and
separation-of-powers principles is remarkably broad. If the actions of a Representative or
Senator “fall within the ‘sphere of legitimate legislative activity,”” then that legislator “‘shall not
be questioned in any other Place’ about those activities since the prohibitions of the Speech and
Debate Clause are absolute.” Id. at 501.

58. Federal lawmakers enjoy absolute immunity from civil or criminal actions based
on their legislative acts. See id. at 502-03 (collecting cases).? “The English and American
history of the privilege suggests that any lesser standard would risk intrusion by the Executive
and the Judiciary into the sphere of protected legislative activities.” Helstoski, 442 U.S. at 491.

59.  Thus, the legislative immunity enjoyed by federal legislators includes an absolute
evidentiary privilege that protects members of Congress from having evidence of their legislative

acts introduced in a proceeding against them. See Johnson, 383 U.S. at 182-85.

2 “A legislative act has consistently been defined as an act generally done in Congress or
in relation to the business before it. In sum, the Speech or Debate Clause prohibits inquiry only
into those things generally said or done in the House or the Senate in the performance of official
duties and into the motivations for those acts.” United States v. Brewster, 408 U.S. 501, 512
(1972); see also Gillock, 445 U.S. at 367 (the “Clause protects against inquiry into acts that
occur in the regular course of the legislative process and into the motivations for those acts”)
(internal quotation omitted). Petitioners ignore this law.
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60.  The privilege is broader still, in a way that bears directly on the issues presented

here. “The Clause does not simply state, ‘No proof of a legislative act shall be ¢;fered’; the
prohibition of the Clause is far broader. It provides that Members ‘shall not be guestioned in any
other Place.”” Helstoski, 442 U.S. at 489 (emphases in original).

61.  In other words, the legislative immunity provided under the Clause affords
members of Congress (and their aides) an absolute privilege to be free from judicial or executive
questioning about legislative activities. See United States v. Gravel, 408 U.S. 606, 615-16
(1972).3

62. Gravel is instructive. There, a grand jury issued a subpoena to an aide to Senator
Gravel seeking to obtain information regarding “events occurring at [a] subcommittee hearing,”
and the Court found it “incontrovertible” that the Senator could not be subjected to “questioning
elsewhere than in the Senate” about legislative activities. Id. at 616 (“We have no doubt that
Senator Gravel may not be made to answer — either in terms ¢ f questions or in terms of
defending himself from prosecution — for the events that occurred at the subcommittee
meeting.”) (emphasis added).

63.  This evidentiary privilege applies in equal force in civil actions given “the
absoluteness of the terms ‘shall not be questioned,” and the sweep of the term ‘in any other
Place.”” FEastland, 421 U.S. at 503. “In reading the Clause broadly we have said that legislators
acting within the sphere of legitimate legislative activity ‘should be protected not only from the
consequences of litigation’s results, but also from the burden of defending themselves.”” Id.

(internal citation omitted).

3 The absolute privilege applies equally to legislative staff and aides, as well as other
third persons engaged in legislative activity. Petitioners ignore or misstate the law here, as well.
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64.  That the Speech or Debate Clause provides members of Congress with absolute

immunity from suit as well as from compelled discovery or testimony is settled law. See, e.g.,
United States v. Rayburn House C;fice Bldg., 497 F.3d 654, 662 (D.C. Cir. 2007) (“If the
testimonial privilege under the Clause is absolute and there is no distinction between oral and
written materials within the legislative sphere, then the non-disclosure privilege for written
materials ... is also absolute, and thus admits of no balancing.”) (citations omitted) (citing Brown
& Williamson Tobacco Corp. v. Williams, 62 F.3d 408, 421 (D.C. Cir. 1995)).

B. The New York Constitution Grants State Legislators at Least as Broad a
Privilege as Afforded to Members of Congress Under the U.S. Constitution

65. Like the federal government, New York’s fundamental law contains both pillars
on which absolute legislative privilege rests: its own Speech or Debate Clause, see N.Y. Const.,
art. 111 § 11,* and its own tripartite separation of government power, see Saratoga Cty. Chamber
¢f Com., Inc. v. Pataki, 100 N.Y.2d 801, 821-22 (2003) (citing division of government power to
Legislature, Executive, and Judiciary in articles I11, IV, and VI of New York Constitution).

66. Thus, the immunity provided under the New York Constitution affords New York
legislators “at least as much protection as the immunity granted by the comparable provision of
the Federal Constitution.” People v. Ohrenstein, 77 N.Y.2d 38, 53 (1990) (emphasis added);
accord Straniere v. Silver, 218 A.D.2d 80 (3rd Dep’t 1996).

67.  Petitioners’ argument to the court below, and their papers filed in support of this

application, flatly misstate the law. They repeatedly assert that the New York Speech or Debate

* Indeed, New York’s protection of legislative immunity predates the ratification of the
United States Constitution. See Tenney v. Brandove, 341 U.S. 367,374 n.3 (1951) (noting
enactment of New York Bill of rights on January 26, 1787, providing that “the freedom of
speech and debate, and proceedings in the senate and assembly, shall not be impeached or
questioned in any court or place out of the senate or assembly”).
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Clause is merely “comparable” to its federal counterpart. See, e.g., Lewis Aff. § 58 (citing
Ohrenstein, 77 N.Y.2d at 53; Pets. Reply Memorandum of Law in Support of Motion for
Discovery, Dkt No. 119 at 5 (same).

68.  But that is not what the Court of Appeals held in Ohrenstein. In fact, the New
York Constitution’s Speech or Debate Clause confers “at least as much protection” to members
of the New York Legislature as the U.S. Constitution’s Speech or Debate Clause affords to
federal lawmakers. 77 N.Y.2d at 53.

69.  Surely, Petitioners’ counsel knows this is the law. It has been stated in decision
after decision interpreting the New York Speech or Debate Clause. See, e.g., Straniere, 218
A.D.2d 80; Campaign for Fiscal Equity v. State ¢f New York, 179 Misc. 2d 907 (N.Y. Sup. Ct.
N.Y. Cty. 1999); Humane Society cf New York v. City ¢ f New York, 188 Misc. 2d 735, 739-40
(Sup. Ct. N.Y. Cty. 2001).

70.  The cases construing legislative privilege under the New York Constitution make
clear that legislative immunity is absolute, and that it includes an evidentiary and testimonial
privilege.

71.  For example, in Campaign for Fiscal Equity v. State ¢ f New York, plaintiffs
sought to depose the Education Department employee who was primarily responsible for
creating the computer software that evaluated the distributional impact of changes to the state’s
public school funding formulae regarding her interactions with legislators. 179 Misc. 2d at 908.
The motion court, citing Ohrenstein, noted that New York’s legislative privilege is at least as
extensive as its federal counterpart, and that “cases interpreting the federal Speech or Debate

Clause constitute persuasive authority.” Id. at 911-12.

22



2193

(FILED: STEUBEN COUNTY CLERK 03/15/2022 03:48 PM INDEX NO. E2022-01l6CV
NYSCEF DOC. NO. 225 RECEIVED NYSCEF: 03/15/2022
72.  Rejecting the plaintiffs’ invitation to construe the New York Clause narrowly, the

court held that “the privilege is . . . designed to provide state legislators and other state officials
acting within the legislative sphere with ‘breathing room’ to debate and decide on policy and
mold it into legislation.” Id. at 914. It therefore upheld the aide’s absolute privilege to be free
from questioning about her legislative activities, holding that “[d]iscovery of background
documents and data would defeat this purpose of immunity.” Id.
73. On appeal, the plaintiff argued that the trial court erred in upholding the claim of

absolute privilege, but the First Department affirmed:

The motion court properly determined that [the consultant] was entitled to

invoke the privilege under the Speech or Debate Clause with respect to her

contacts with State legislators and their staff. Her position . . . required

her to work closely with legislators in the formulation of budgetary

legislation, and thus, the privilege in question was properly invoked by her

to safeguard the legislative function from judicial interference inimical to

the legislature’s constitutional stature and performance as a separate, co-

equal branch of government.
Campaign for Fiscal Equity, 265 A.D.2d 277, 278 (1st Dep’t 1999) (citing Gravel, 408 U.S. at
618). Nothing in either opinion even suggests that the privilege is qualified in any way, or
subject to any sort of balancing test.’

74.  Consistent with the application of an absolute legislative privilege under the New

York Constitution, the court in Humane Society ¢f New York v. City ¢f New York rejected the

> New York is not alone. The high courts of several other states also interpret their state
constitutions to provide the same — or greater — protection than that afforded under the federal
constitution, see, e.g., Kerttula v. Abood, 686 P.2d 1197, 1202-05 (Alaska 1984) (recognizing
absolute testimonial privilege), including in opinions analyzing the issue in the context of
redistricting litigation, see Edwards v. Vesilind, 292 Va. 510, 523-27 (2016) (same); Holmes v.
Farmer, 475 A.2d 976, 981-83 (R.1. 1984) (same). See also Arizona Independent Redistricting
Com’n v. Fields, 206 Ariz. 130, 136-41 (Ct. of App. Div. 1 2003) (same).
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plaintiff’s requests for document and deposition discovery because such discovery would defeat
the purpose of the privilege. 188 Misc.2d at 739-40.

75.  Petitioners contend that Humane Society stands for the proposition that the
Speech or Debate privilege only “ordinarily” applies and that it is “subject to multiple
exceptions.” Lewis Aff. 9 60. That is an aggressive misreading of the case.

76.  Nothing in that decision suggests that the privilege is qualified in any way. Nor is
there any discussion of “exceptions” much less “multiple exceptions” to the privilege, as
Petitioners wrongly assert. /d.

77.  In fact, the court adopted a broad view of the privilege, holding that it applied to
the conduct of persons who worked for an executive agency, and that it could not be “avoided
based on plaintiff’s unsupported allegations of bad faith or improper motives on the part” of
those officials. Humane Society, 188 Misc. 2d at 738-39.6

78.  Perhaps in tacit acknowledgment of the absolute nature of the legislative privilege
under New York’s Constitution, Petitioners go so far as to ask Your Honor on this emergency

application to find that the enactment of the 2014 amendments to the New York Constitution

¢ Petitioners also cite a 1959 Second Department decision involving the decisions of a
local zoning board, Re formed Church ¢ f Mile Square v. City ¢ f Yonkers, 8 A.D.2d 639 (2d Dep’t
1959), in support of their contention that there is an “exception” to legislative privilege that
permits inquiry into the purpose of legislation when there are “supported allegations of bad faith
or improper motives.” Lewis Aff. 4 60. They plainly misstate what that case holds. In fact, the
opinion in Reformed Church, like the 1918 decision of the Illinois Supreme Court on which it
relied (and which Petitioners cited below), makes clear that “there may not be an examination
into the motives which move a legislative body in the exercise of its legislative discretion.” 8
A.D.2d at 639-40 (citing Pecple ex rel. Burton v. Corn Prods. Co., 286 111. 226, 234 (1918)
(emphasis added)). Both courts distinguished the impermissible inquiry into a lawmaker’s
motives from an effort to discern the “purpose of the legislation,” Reformed Church, 8 A.D.2d at
640, by examining the zoning ordinance’s “results and the surrounding circumstances in order to
determine whether its purpose is public, and therefore in the scope of legislative discretion, or
private, and therefore without such scope.” Corn Products, 286 111. at 235.
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regarding redistricting impliedly repealed the Speech or Debate Clause. Lewis Aff. § 65. That is
yet another specious argument.

79.  “Arepeal by implication is not favored even in regard to a statute; still less can it
be favored in regard to any provision of our organic law.” Carter v. Rice, 135 N.Y. 473, 496
(1892). A court cannot find that a constitutional provision has been impliedly repealed unless it
can “be said that, in the case of the constitutional amendment, the fact of its opposition to a
former provision, and the intent to displace it by the amendment adopted, [is] so plainly shown
by the provisions themselves that there can be no rational doubt in regard to it.” Id.

80.  The Speech or Debate Clause has been a part of the organic law of New York for
centuries. It was enshrined in the Constitution in order to protect the independence of legislators
and structurally enforce the separation of powers. The notion that the Legislature, which twice
passed the laws that were enacted as the 2014 Constitutional amendments, intended to abrogate
the absolute privilege, and to do so sub silentio, is absurd.

C. The Federal Common Law of Legislative Privilege Is Inapposite

81.  Asnoted above, when a state legislator raises a claim of legislative privilege in a
federal court, the federal Speech or Debate Clause does not apply, and the federal court looks to
federal common law (not a state constitution) to define the scope of immunity. See, e.g., Gillock,
445 U.S. at 370.

82.  The common law privilege available to a state lawmaker in federal court is less
robust than that provided under the federal constitution because the federal Speech or Debate
Clause does not apply, and because the separation-of-powers concerns that animate the absolute
legislative privilege for Members of Congress simply do not exist when a federal court is
deciding whether to require a state lawmaker to answer questions or produce documents
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concerning their legislative activities. /d. at 371-73 (explaining that “we do not have the
struggles for power between the federal and state systems such as inspired the need for the
Speech or Debate Clause” because “the Supremacy Clause dictates that federal [law] will prevail
over competing state exercises of power”). Id.

83.  Federal courts do not afford state legislators the full legislative privilege as a
matter of comity because of the federal sovereign’s paramount interest in enforcing its laws. Id.
at 373.

84.  Petitioner relies exclusively on federal court decisions holding that legislative
privilege is qualified under federal common law. See, e.g., Lewis Aff. § 62 (citing cases). In
fact, the federal common law legislative privilege, as applied through Rule 501 of the Federal
Rules of Evidence, must be “strictly construed and accepted ‘only to the very limited extent that
permitting a refusal to testify or excluding relevant evidence has a public good transcending the
normally predominant principle of utilizing all rational means for ascertaining the truth.” Favors
v. Cuomo, 285 F.R.D. 187,209 (E.D.N.Y. 2012) (holding that the legislative privilege is
governed by federal common law, as applied through Rule 501 of the Federal Rules of
Evidence); see also Rodriguez v. Pataki, 280 F. Supp. 2d 89, 93-94 (S.D.N.Y. 2003)) (citing
Trammel v. United States, 445 U.S. 40, 50 (1980)).

D. Petitioners Distort What Constitutes Legitimate Legislative Activity

85.  Petitioners cite the trial court’s holding that the legislative privilege does not
apply to two members of the New York Task Force on Demographic Research and
Reapportionment (“LATFOR”) who are not legislators. Lewis Aff. q 64.

86.  The trial court’s decision on this point mistakenly rests on a paragraph from
Rodriguez v. Pataki, which equated LATFOR’s workings “to a conversation between legislators
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and knowledgeable outsiders, such as lobbyists.” Order at 2 (citing Rodriguez, 280 F. Supp. 2d
at 101). This is another legal error. See N.Y. Leg. Law § 83-m (creating LATFOR); id. at

subd. 5 (“The primary function of the task force shall be to compile and analyze data, conduct
research for and make reports and recommendations to the legislature, legislative commissions
and other legislative task forces.”); id. at subd. 10 (“The task force may hold public and private
hearings and otherwise have all of the powers of a legislative committee under this chapter.”); id.
at subd. 12 (“Employees of the task force shall be considered to be employees of the legislature
for all purposes.”). In short, these members of LATFOR are integrally involved in core
legislative activities; they are not remotely akin to lobbyists.

87. As a threshold matter, Petitioners, and the trial court, are wrong about how the
federal court in Rodriguez treated privileged materials in LATFOR’s possession. Although the
federal Magistrate Judge made the statement attributed to him, he later held that the legislative
privilege applied to LATFOR, as it did other legislative actors, with respect to “the reasons why
[the LATFOR representative] and others in the Senate majority redistricting office drew the lines
for particular Senate districts in the ways that they did.” Rodriguez, 293 F. Supp. 2d at 309.

88.  On appeal from the Magistrate Judge’s ruling, the District Court emphasized “the
rather narrow circumstances” addressed in the Magistrate Judge’s order, emphasizing that there
was no authorization to conduct “any depositions of legislators or their staffs,” and that no
discovery of any LATFOR officials was permitted “where LATFOR was acting solely as the
surrogate of [the Majority Leader]| or other individual members of the Legislature.” Id. at 305.

9. In 2012, the federal district court in Favors revisited whether LATFOR was
protected by the federal common law legislative privilege, and expressly held that the privilege
applied to a wide variety of conduct by LATFOR staff. “Included in this category are documents
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and communications reflecting the following: the drafting of remarks to be made on the floor of
the Legislature in support of proposed legislation; proposed changes to statutory

language; decisionmaking over placement of district lines; exchanges between legislators or their
aides and experts about possible changes to their districts; consideration of public proposals; and
emails forwarding newspaper stories or other information to legislators or their staff, to be
considered in connection with legislative deliberations.” Favors v. Cuomo, No. 11 CV 5632,
2013 WL 11319831, at *9 (E.D.N.Y. Feb. 8, 2013); see also id. at *9 (distinguishing public
materials posted on LATFOR’s website from documents that reflect “legislative acts”).

90.  Inreliance on the initial Rodriguez language regarding LATFOR, the trial court
quoted verbatim from Petitioner’s reply brief, which asserted this argument about LATFOR for
the first time and to which Respondents had no opportunity to respond.

91. Reliance on the Rodriguez language ignores what the District Court ultimately
held in that case, and it ignores the subsequent federal court ruling from 2012, which clarified
and significantly expanded the privilege afforded to LATFOR under the federal common law.

92.  Here, the LATFOR designees at issue are senior attorneys employed fulltime by
the Legislature (one designee is an attorney for the Senate, the other designee is an attorney for
the Assembly).

93. These designees, who participated in the redistricting process in their professional
capacities as fulltime, in-house aides to legislative leaders, engaged in legislative activities at the
core of the legislative privilege. See N.Y. Leg. Law § 83-m. These legislative attorneys plainly
cannot be characterized as outside lobbyists. They offered vital legal and policy advice to their
legislator employers, all of which is protected under the legislative privilege (and also potentially
under the attorney-client privilege).
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94.  Even applying the federal common law, the court in Favors held that such
unelected third parties were protected by the legislative privilege because they engaged in
activity that was integrally related to the quintessentially legislative function of redistricting.
Favors,2013 WL 11319831, at *9.

95.  That reason applies with even more force under the Speech or Debate Clause
which, again, must be broadly construed (unlike the narrow construction of common law
privileges in federal court mandated by the Federal Rules of Evidence).

96.  Recognizing that the “‘day-to-day work of such aides is so critical to the
Members’ performance that they must be treated as [the Members’] alter egos,” the Supreme
Court has made clear that the absolute legislative privilege “prohibits inquiry into things done by
.. . the Senator’s agent or assistant which would have been legislative acts, and therefore
privileged, if performed by the Senator personally.” Gravel, 408 U.S. at 616-17. This doctrine
applies not just to personal staff of a legislator, but also to other third persons, such as
“Committee staff, . . . consultant[s], or . . . investigator[s].” Doe v. McMillan, 412 U.S. 306, 312
(1973).

97.  Petitioners contend that because they allege that Respondents acted with improper
partisan intent, their conduct is not within “the sphere of legitimate legislative activity.” Lewis
Aff. 9 65 (emphasis in original). Again, Petitioners misstate the law. “Whether an act is
legislative turns on the nature of the act, rather than on the motive or intent of the official
performing it.” Bogan v. Scott-Harris, 523 U.S. 44, 54 (1998). Thus “it simply is ‘not
consonant with our scheme of government for a court to inquire into the motives of legislators.””

1d. at 55 (quoting Tenney v. Brandove, 341 U.S. 367, 377 (1951)).
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E. Petitioners May Not Inquire Into the Motivations of Individual Legislators

98. The legislative privilege applies with particular force here given the nature of the
discovery Petitioners seek.

99.  Petitioners seek to compel Respondents to answer questions and provide
additional information about “two categories of facts: (a) whether Respondents acted with
impermissible partisan intent in drawing” the challenged maps, and “(b) whether Respondents
worked with [others in order] fo frustrate the mandatory constitutional process for redistricting.”
Pets. Mem., Dkt. No. 48 at 6 (emphasis added).

100.  Petitioners claim that Respondents “acted with impermissible partisan intent” so
as “purposefully” to draw maps for their own “party’s political ends.” Petitioners’ Memorandum
of Law in Support of the Petition, Dkt. No. 25 at 20, 21. But where the “essence of [a claim] is
that the [legislator]’s conduct was improperly motivated . . . that is precisely what the Speech or
Debate Clause generally forecloses from executive and judicial inquiry.” United States v.
Johnson, 383 U.S. 169, 181 (1966) (emphasis added). “It is beyond doubt that the Speech or
Debate Clause protects against inquiry into acts that occur in the regular course of the legislative
process and info the motivation for those acts.” United States v. Brewster, 408 U.S. 501, 525
(1972) (emphasis added).

101.  The “testimonial privilege created by the [New York] Speech or Debate Clause”
prohibits discovery that “would reveal a legislator’s thought processes or the iterative process of
creating legislation.” Campaign for Fiscal Equity, 179 Misc. 2d at 912.

102.  Even assuming for the sake of argument that evidence of an individual legislator’s
subjective motivations was relevant to a determination of what the Legislature’s collective
purpose was in enacting these laws, the legislative privilege remains absolute. “The Speech and
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Debate Clause was designed neither to assure fair trials nor to avoid [congressional corruption].
Rather, its purpose was to preserve the constitutional structure of separate, coequal, and
independent branches of government.” Uhited States v. Helstoski, 442 U.S. 477,491 (1979).

103.  Even if barring discovery and introduction of evidence regarding the motivations
of legislators makes proving Petitioners’ case “more difficult,” that is the price to be paid for the
constitutional protection of absolute legislative immunity. /d. at 488.

F. Petitioners Are Not Being Irreparably Harmed, But Vacating the Automatic
Stay Would Irreparably Harm Respondents

104.  Petitioners rely primarily on Destiny USA Holdings, LLC v. Citigroup Glob.
Markets Realty Corp., 69 A.D.3d 212, 220-23 (4th Dep’t 2009), for the proposition that they will
be irreparably harmed if they are not granted discovery. That case involved a dispute between
private parties regarding payments on a construction loan. It did not involve discovery, let alone
fundamental questions about legislative privilege and the separation of powers.

105.  As explained above, Petitioners will not be irreparably harmed because they have
argued repeatedly in submissions below that the information they seek is unnecessary.
Moreover, some of the information specified in the Order is available to Petitioners through
other sources.

106. By contrast, the Respondents will be irreparably harmed if Petitioners are
permitted to invade the longstanding and constitutionally enshrined legislative privilege. The
harm will be particularly acute if discovery is compelled at this moment, when the legislative
leadership is working nearly around the clock to make decisions regarding nearly $200 billion in

spending. Passing an annual budget is among the most crucial and challenging duties the
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Legislature must perform, and the timing for discovery from the Legislature could not be worse —
the budget deadline is April 1.

107.  Any failure to conclude the budget would lead to a state government shutdown
and severe harm to the public and thousands of public employees. Yet, the trial court —
apparently misled by Petitioners’ cavalier discussion of the privilege into ignoring the profound
separation of powers issue — boldly directs senior legislative leadership, including the Majority
Leader of the Senate and Speaker of the Assembly, “to give this his/her highest priority and to
set aside other matters.” Order at 3. This extraordinary and perhaps unprecedented intrusion
into the Legislature’s business and priorities would cause significantly greater harm than
Petitioners’ inability to obtain discovery that is superfluous by their own account.

II. IF THE AUTOMATIC STAY WERE LIFTED, THE NEXT STEP WOULD BE
FOR PETITIONERS TO SERVE DISCOVERY DEMANDS

108.  Under CPLR 408, a petitioner is barred from engaging in any disclosure without
leave of court. The whole point of the motion practice that led to this appeal is that Petitioners
sought, and were granted, leave to engage in disclosure pursuant to CPLR 408. But there is a big
difference between granting leave fo serve discovery requests and compelling a party to produce
documents or sit for a deposition.

109. Here, the Order did no more than merely “permit” Petitioners to engage in
discovery. Order at 3. To be sure, in doing so, the Court also provided guidance on the
categories of discovery that it thought would be appropriate. But it<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>