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Ntatement Pursuant to CF1,K 5531 -

[pp. 1 - 2] . .

STATEMENT PUR5UANT TO CPLR 5531

RUPItEMK CollitT(W TIIK NTATE Olt NEW VOltK

Arl'IClal,�TIC IJIVISION 1(OUNT11 Iml'ANTMICNT

. .

T1M HARK1lNRilW14, GUY C. H110Utilir, LAWRENCR

CANNINO, PATRICIA CLARINO, GEORGE DOOEER, JR,,

STlivl:N IfVANN, LINIJA l'AN'jUN, jl:KKY l'lN11MAN, JAY

FRANTX, 1.AWRItN It CA14Vlw, Af cAN NitWFriltW, SINAN

KUwl.Iit, JUNIMllNI( THUMAN, AND MAKIANNh VUI.AN1If,

Pennoners.Huxpnndunix. I)nclw No.

against
CAlt 22 00N185

UUVI RNun K.AlHY f lUCIIUl., LiltUTliNANI GuVlfKNUM ANI)

Pl(UNII)ltNT Olr Tiln SltNATH HRIAN A. HENJAMIN, Sl(NATIt

MAJORITY LEADER and PRESIDENT PRO TEMPORE OF THE

SltNATM ANI)MitA NTHWART-COlmlNN, SPEAKEN U1r TilE

ASSEMBLY CARL IIEASTIE, NEW YoRK STATE DOARD OF

}(l.HUllUNN, ANI) IIll NUw YURK SIATit LI UlNI.Al lVit I ANK

FOlmit nN I)HM0tiRAFIll' IllN1fARCff and

Kl!APPUKlIONMI N1,
Rexpandxnix-Ruspnndunix

111U PANItNI PAMTŽ 0It Nnw YUNK,

Intervunnr-Appellnut,

TYK1UG.1, flhN Avi, MAKK flKAIMAN, Ul'MI Allt JUlfN

PAR1Y ANDUNITHNitw YoRK,

IntervenorRapondents,

1. The nulux numbm idthe enau is E2022-0116CV.

2, Thu full munus ul thu oimmni piulaea me na set linth alnwe. Theiu Imu buun no chmmu m the

parties.

3. The action was commenced in Nupromo Court Stoubon County.

4. The nuunn was unnununuud un Fulnmuy 3, 2022 by rune ur peninnF üie answm or

Respondents Senate Majority Leader and President Pro Tempore of the Senage Andrea

Stewmi-Couumu was nlud un Felnmuy 24, 2022, The anawer or Respomleutu Guvmum u>

New York 51a1c Kulhy llnchul arul 1.inulenant Governor arul PrexhInni oriln: Sun×In orNow

York Stato lirian A. lionjamin was filed on February 24, 2022. The answer of Kospondens
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Speaker oftheAssembly Carl Heastie. The amended petition was served on February 8, 2022.

The answer to the amended petition of Respondents New York State Kathy Hochul and

Lieutenant Governor and President of the Senate of New York State Brian A. Benjamin was

filed on March 10, 2022. The answer to amended petition of Respondent Speaker of the

Assembly Carl Heastie was filed on March 10, 2022. The answer to amended petition of

Respondents Senate Majority Leader and President Pro Tempore of the Senate Andrea

Stewart-Cousins was filed on March 10, 2022. The proposed answer to the amended petition

of Intervenor Gavin Wax was filed on May 1, 2022. The proposed answer to amended petition

of Intervenors Larry Sharpe, Diane Sara and William Cody Anderson, as Chair and de facto

President of the Libertarian Party of New York filed on May 11, 2022. The proposed answer

to amended petition of Intervenor Mark Braiman was filed on May 16, 2022.

5. The nature and object of the action is requesting modifications to the independent nominating
petition process.

6, This appeal is from a decision and order of the Honorable Patrick F.McAllister, entered on

June 1, 2022, which denied Intervenors The Parent Party, Tyrrell Ben-Avi, Mark Braiman,
Upstate Jobs and Unite New York's respective motions to intervene; denied Intervenors

motion to create a primary for the U.S. Senate for August 23, 2022; and denied as untimely
- . the amicus curiae submission in support of the Upstate Jobs Party and Unite New York.

7. The appeal is on a full reproduced record.

... ._.-. .....- - ... ... ... . .... ... . ., .. .. ... 9 Of 258
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Intervenor The Parent Party of New York's Notice of Appeal, dated -

June 6, 2022
IPp.3- 8]
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STATE OF NEW YORK
SUPREME COURT: STEUBEN COUNTY

________........._________________Ç

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEVEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ, NOTICE OF APPEAL
LAWRENCE GARVEY, ALAN NEWPHEW, SUSAN

ROWLEY, JOSEPHINE THOMAS, and
MARIANNE VOLANTE, Index No.:

E2022-0116CV

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT -

GOVERNOR AND PRESIDENT OF THE SENATE;
BRAIN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE: "

ANDREW STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK BOARD OF

ELECTIONS, AND THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

---------------------------------------X

PLEASE TAKE NOTICE that the PARENT PARTY [ntervenors hereby appeal to the

Appellate Division, Fourth Department of the Supreme Court of the State of New York, from the

Decision and Order of the Honorable Patrick F. McAllister, A.J.S.C. annexed hereto and entered

in the Steuben County Clerk's Office on June 1, 2022 [NYSCEF Doc. No. 692]. This appeal is

taken from each and every part of the Order, as well as from the whole thereof.

1 of 6
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Dated: New York, New York

June 6, 2022
F

Brain Injury Rights Group, Ltd.

/s) Rory J. Bellantoni

Rory J. Bellantoni, Esq.

Attorneys for Parent Party intervenors

300 E. 95*
Street, Suite 130

New York, New York 10128

(646) S30-5035

To: All Counsel (viaNYSCEF)

2

2 of 6
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At a Regattr Motion Termof mesuprerne
Court heldin and for theCountyof Steuben
in Be Village of Bath.NewYork on the 26*

dayorMay 2022

STATE OF NEW YORK
SUPREME COURT: STEUBEN COUNTY

Index No. E2022-0116CV
TIM HARKENR1DER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO.
GEORGE DOOHER, JR., STEVEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and

MARIANNE VOLANTE,

Petitioners,
-against- DECISION and ORDER

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE

LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

PRESENT: Hon. Patrick F. McAllister

Acting Supreme Court Justice

These potential intervenors, the Parent Party, Tyrell Ben-Avi, Mark Braiman, Upstate
Jobs Party and Unite New York are generally seeking to extend the time period for gathering
signatures and decreasing the signature requirements for the upcoming election. The court.
heard oral argument on May 26, 2022 and reserved decision. Aaron Foldenauer, Esq, argued on
behalfof the candidate intervenors of the Parent Party; no one appeared on behalfof potential
interveners Upstate Jobs Party and Unite New York; Tyrell Ben-Avi appeared pro se; Gary
Donoyan, Esq. Appeared for Mark Brainman; George Winner, Esq. argued on behalfofthe

Petitioners; Alice Reiter, Esq. argued on behalf of Senate Majority Leader Andrea Stewan-

Page 1 of 4

3 of 4
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THBER 14 EanbMhtV

ascu nee. ma. sea anaWRD NY%©th M/M/aMa

Cousins; Craig Bucki, Esq. argued on behalf Speaker of the Assembly of Carl Heastie,
Assistant Attorney General, Michelle Crainargued on behalfof Governor Houcul;and Brian

Quail, Esq. argued on behalf of the New York State Board of Elections.

Discussion:

These potential intervenors are potential candidates or political parties attempting to

assist candidates to be on the ballot. The intervenors are generally seeking to extend the time

period for gathering signatures and for the court to decrease the signature requiremems. Thus

they meet the standing requirement. Further, unlikesome of the prior potential intervenors

these intervenors are not seeking to add a new action to this case or to delay the upcoming
primaries. What they seek is for the court to extend the time for the gathering of signatures for

Independent nominating petitions from the May 31, 2022 deadline.

Tyrrel Ben-Avi presents a novel issue. Tyreel Ben-Avi sought to be a Republican

candidate for the U. S. Senate. He was gathering signatures to be on the June primary ballot but

has been infonned by the Board of Elections that the Democrats and the Republicans each just

selected a candidate to run for the position of U.S. Senate, thus foreclosing him from being a

primary candidate. Further he alleges that he was misled in his efforts to gather signatures by
the Board of Election notice that congressional elections were on hold pending the completion

of the redistricting maps. Tyrrel Ben-Avi argues that
"congressional"

would include both the

Senate and House of Representative elections.
. .

Attomey Foldenauer argues that there will be no delay, no timeliness issue and no harm

as a result of extending the time for candidates to gather signatures. Further he drew the court's

attention to Justice Trautman's recent dissenting opinion that candidates that were not of the

two major political parties would be most disadvantaged by changing the primary dates and

signature gathering periods. He stated that Mr. Knowle went to the Board of Elections on May
3'd and was told he would have to wait for the court's decision. Actomey Foldenhauer also

pointed out that under the old system the petitioning process was different for candidates

running for state offices verses federal offices.

Candidate Brainard seeks to change the filing dates, reduce the number of signatures

and that the court and the Board of Elections should honor all signatures gathered during the

April - May signing period as well as the later signing period.

The fong publicized deadline for gathering signatures to run for governor and other

statewide elections on an Independent nominating petition has been May 31, 2022. However,
as a result of the Petitioners' action in this matter the court threw out the Congressional and
State Senate maps. Thus by Order of this court a new primary date was established for the
Congressional and State Senate primaries and a new time frame was established for the
collection of signatures. For Congressional and State Senate candidates the signing period now

runs from May 21, 2022 through July 5, 2022. This leaves only a few days of overlap between
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the signature gathering period for other statewide offices and the Congressional and State

Senate Candidates. Many potential candidates for statewide office rely on local candidates,
Congressional candidates, and State Senate candidates to simultaneously circulate petitions for

each other. With differing time frames now the potential intervenors contend that it will be

much more difficult, if not impossible, for them to obtain the necessary signatures.

The candidates via Independent nominating petition have further been compromised by
not knowing the various boundaries of the 26 congressional districts. Until the new

congressional maps are finalized as a result of this case no one knows the congressional

boundaries. However, as a candidate for a statewide office the potential candidates are required

to gather at least 500 signatures from at least 13 different congressional districts. This counts

toward their overall total of at least 45,000 signatures that are required. Since the candidates

will not learn the boundary locations until just days before the May 31, 2022 deadline they are

asking for some kind of relief. They would like either an extension of the signing period;
and/or a waiver of the 500 signatures per district requirement; and/or a decrease in the total
number of signatures. Former Governor Coumo lowered the signature requirement in 2020

because of the COVID pandemic. Since there has been a recent uptick in COVID cases

statewide the potential intervenors would like the court to similarly Iower the total umber of .
signatures required this year.

Election Law §6-138(4) prescribes a six week petitioning period for Independent

nominations. To add to that time frame would contravene that law. The candidates for

statewide omce will have had their full six week time frame to gather signatures.

A reduction in the Independent nominating signature requirement would be in

contravention of Election Law §6-142(1). A similar reduction in signatures was requested in a

case last year, Libertarian Party of N.Y. v. New York Bd. of Education.: 539 F.Supp
3sd 310 (So

Dist. of New York 2021). That court denied a similar motion to reduce the signature

requirements. "The Commission's recommendation of 45,000 signatures amounts to 0.74

percent of the voters who voted in the 2018 New York gubernatorial election and only 0.33

percent of the New York's 13.55 million registered
voters."

Libertarian Party of N.Y. v. New

York Bd. ofEducation;(am.at317).

The entire purpose of requiring a number of signatures is to show that a candidate has

widespread support. Similarly, the requirement that a candidate be able to gamer at least 500

signatures from at least ½ of the congressional districts is an indication of widespread support.

The court is not inclined to decrease the signature requirement or to waive the 500 signatures

per district requirement.

This court issued an advisory opinion on May S. 2022 to warn potential candidates that

were seeking to get on the November ballot via an Independent nominating petition that she/he

should continue collecting signatures as the court was not inclined to change the signature

period for those persons. Six weeks is six weeks.
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Respondents further object to the Intervenors motion as being untimely since this action

has been pending since early February and they waited until now to bring the motion.

The court would note that in it Decision and Order dated March 31, 2022 it repeatedly
used the term "congressional" when referring to the elections for the 26 congressional districts

for the House of Representatives. A reading of that order would have been clear the Decision

and Order was not affecting the U.S. Senate race.

NOW, therefore, upon consideration of all papers and proceedings heretofore had

herein, and after due deliberation, it is

ORDERED, ADJUDGED, and DECREED that the Intervenors motion to be

permitted to intervene in this action and to have the signature requirements for the filing of

Independent nominating petitions be extended and/or that the number of signatures be reduced,
and/or that the court waive the 500 signatures per district requirement be, and hereby is,

denied.; and it is further -

ORDERED, ADJUDGED, and DECREED that the Intervenors motion to create a

primary for the U.S. Senate for August 23, 2022 be, and hereby is denied; and it is further

ORDERED, ADJUDGED, and DECREED that the amicus curiae submission in

support of the Upstate.Iobs Party and Unite New York who in tum is in support of the

Libertarian Party, whose motion to intervene was denied last week is unti d is therefore

denied as untimely.

Dated: May 31, 2022

Hon. 1 tri k F. Allister

Acting Supre ourt justice

ENTER
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Decision and Order of the Honorable Patrick F. McAllister Appealed .

From, dated May 31, 2022, with Notice of Entry, dated June 6, 2022

[pp. 9 - 13]
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At a RegularMotionTerrnof theSupreme
Courtheldin andfor theCountyorSteuben
in the Villaspor Bath,NewYorkonthe26"
dayofMay2022

STATE OF NEW YORK
SUPREME COURT: STEUBEN COUNTY

Index No. E2022-0116CV
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEVEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and
MARIANNE VOLANTE,

Petitioners,
-against- DECISION and ORDER

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

PRESENT: Hon. Patrick F. McAllister

Acting Supreme Court Justice

These potential intervenors, the Parent Party, Tyrell Ben-Avi, Mark Braiman, Upstate
Jobs Party and Unite New York are generally seeking to extend the time period for gathering
signatures and decreasing the signature requirements for the upcoming election. The court
heard oral argument on May 26, 2022 and reserved decision. Aaron Foldenauer, Esq. argued on
behalfofthe candidate intervenors of the Parent Party; no one appeared on behalf of potential

. intervenors Upstate Jobs Party and Unite New York; Tyrell Ben-Avi appeared pro se; Gary
Donoyan, Esq. Appeared for Mark Brainman; George Winner, Esq. argued on behalfofthe
Petitioners; Alice Reiter, Esq. argued on behalf of Senate Majority Leader Andn:a Stewart-
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Cousins; Craig Bucki, Esq. argued on behalf Speaker of the Assembly of Carl Heastle,
Assistant Attorney General, MicheHe Crain argued on behalf of Governor Houcul; and Brian

Quail, Esq. argued on behalf of the New York State Board of Elections.

Discussion:

These potential intervenors are potential candidates or political parties attempting to
assist candidates to be on the ballot. The intervenors are generally seeking to extend the time

period for gathering signatures and for the court to decrease the signature requirements. Thus

they meet the standing requirement. Further, unlike some of the prior potential intervenors
. these intervenors are not seeking to add a new action to this case or to delay the upcoming

primaries. What they seek is for the court to extend the time for the gathering of signatures for

Independent nominating petitions from the May 31, 2022 deadline.

Tyrrel Ben-Avi presents a novel issue. Tyreel Ben-Avi sought to be a Republican

candidate for the U. S. Senate. He was gathering signatures to be on the June primary ballot but

has been informed by the Board of Elections that the Democrats and the Republicans each just

selected a candidate to run for the position of U.S. Senate, thus foreclosing him from being a
' ·

primary candidate. Further he alleges that he was misled in his etTorts to gather signatures by
the Board of Election notice that congressional elections were on hold pending the completion

of the redistricting maps. Tyrrel Ben-Avi argues that "congressional"
would include both the

Senate and House of Representative elections.

Attorney Foldenauer argues that there will be no delay, no timeliness issue and no harm

as a result of extending the time for candidates to gather signatures. Further he drew the court's

attention to Justice Trautman's recent dissenting opinion that candidates that were not of the

two major political parties would be most disadvantaged by changing the primary dates and

signature gathering periods. He stated that Mr. Knowle went to the Board of Elections on May
3"I and was told he would have to wait for the court's decision. Attomey Foldenhauer also

pointed out that under the old system the petitioning process was different for candidates

running for state offices verses federal offices.

Candidate Brainard seeks to change the filing dates, reduce the number of signatures

and that the court and the Board of Elections should honor all signatures gathered during the

April - May signing period as well as the later signing period.

The long publicized deadline for gathering signatures to run for governor and other

statewide elections on an Independent nominating petition has been May 31, 2022. However,

as a result of the
Petitioners'

action in this matter the court threw out the Congressional and

State Senate maps. Thus by Order of this court a new primary date was established for the

Congressional and State Senate primaries and a new time frame was established for the

collection of signatures. For Congressional and State Senate candidates the signing period now

runs from May 21, 2022 through July 5, 2022. This leaves only a few days of overlap between
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the signature gathering period for other statewide offices and the Congressional and State

Senate Candidates. Many potential candidates for statewide office rely on local candidates,

Congressional candidates, and State Senate candidates to simultaneously circulate petitions for

each other. With differing time frames now the potential intervenors contend that it will be

. much more difficult, if not impossible, for them to obtain the necessary signatures.

The candidates via Independent nominating petition have further been compromised by
not knowing the various boundaries of the 26 congressional districts. Until the new

congressional maps are finalized as a result of this case no one knows the congressional

boundaries. However, as a candidate for a statewide office the potential candidates are required

to gather at least 500 signatures from at least 13 different congressional districts. This counts

toward their overall total of at least 45,000 signatures that are required. Since the candidates

will not learn the boundary locations until just days before the May 31, 2022 deadline they are

asking for some kind of relief. They would like either an extension of the signing period;
and/or a waiver of the 500 signatures per district requirement; and/or a decrease in the total

number of signatures. Former Govemor Coumo lowered the signature requirement in 2020

because of the COVID pandemic. Since there has been a recent uptick in COVID cases

statewide the potential intervenors would like the court to similarly lower the total umber of .

signatures required this year.

Election Law §6-138(4) prescribes a six week petitioning period for Independent

nominations. To add to that time frame would contravene that law. The candidates for

statewide office will have had their full six week time frame to gather signatures,

A reduction in the Independent nominating signature requirement would be in

contravention of Election Law §6-142(1). A similar reduction in signatures was requested in a
case last year, Libertarian Party of N.Y. v. New York Bd. of Education: 539 F.Supp 3"'310 (So

Dist. of New York 2021). That court denied a similar motion to reduce the signature

requirements. "The Commission's recommendation of 45,000 signatures amounts to 0.74

percent of the voters who voted in the 2018 New York gubernatorial election and only 0.33
percent of the New York's 13.55 million registered voters.". Libertarian Party ofN,Y, v.New

York Bd. of Education; (supra. at 317).

The entire purpose of requiring a number of signatures is to show that a candidate has

widespread support. Similarly, the requirement that a candidate be able to gamer at least 500

signatures from at least ½ of the congressional districts is an indication of widespread support.
The court is not inclined to decrease the signature requirement or to waive the 500 signatures
per district requirement.

This court issued an advisory opinion on May 5, 2022 to wam potential candidates that

were seeking to get on the November ballot via an Independent nominating petition that she/he

should continue collecting signatures as the court was not inclined to change the signature
period for those persons. Six weeks is six weeks.
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Respondents further object to the Intervenors motion as being untimely since this action
has been pending since early February and they waited until now to bring the motion.

The court would note that in it Decision and Order dated March 31, 2022 it repeatedly
used the term

"congressional"
when referring to the elections for the 26 congressional districts

for the House of Representatives. A reading of that order would have been clear the Decision
and Order was not affecting the U.S. Senate race.

NOW, therefore, upon consideration of all papers and proceedings heretofore had

herein, and after due deliberation, it is

ORDERED, ADJUDGED, and DECREED that the Intervenors motion to be
permitted to intervene in this action and to have the signature requirements for the filing of
Independent nominating petitions be extended and/or that the number of signatures be reduced,
and/or that the court waive the 500 signatures per district requirement be, and hereby is,
denied.; and it is further

ORDERED, ADJUDGED, and DECREED that the Intervenors motion to create a

primary for the U.S. Senate for August 23, 2022 be, and hereby is denied; and it is further

ORDERED, ADJUDGED, and DECREED that the amicus curiae submission in
support of the Upstate Jobs Party and Unite New York who in turn is in support ofthe
Libertarian Party, whose motion to intervene was denied last week is unti d is therefore
denied as untimely.

Dated: May 31, 2022

. Hon. atri k F. "Albster

Acting Supre Court justice
ENTER
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STATE OF NEW YORK
SUPREME COURT: STEUBEN COUNTY
__........-.......---..----,,-.--..--.------------------------X

TIM ‰ARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEVEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ, NOTICE OF ENTRY
LAWRENCE GARVEY, ALAN NEWPHEW, SUSAN OF ORDER

ROWLEY, JOSEPHINE THOMAS, and

MARIANNE VOLANTE, Index No.:

E2022-0116CV

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE:
BRAIN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE;
ANDREW STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK BOARD OF

ELECTIONS, AND THE NEW YORK STATE

LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.
_ _ _ _......_ _ _.-------_ _ _ _ _ _ ____ ____.-.-..-.-Ç

PLEASE TAKE NOTICE that the annexed Decision and Onler of the Honorable Patrick

F. McAllister, A.J.S.C. was entered in the Steuben County Clerk's Office on June 1, 2022

[NYSCEF Doc. No. 692].

Dated: New York, New York

June 6, 2022

Brain Injury Rights Group, Ltd.

/s/ Rory J. Bellantoni

Rory J. Bellantoni, Esq.

Attorneys for Parent Party of New York. Intervenors

300 E. 95*
Street, Suite 130

New York, New York 10128

(646) 530-5035

To: All Counsel (via NYSEF)
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Intervenors The Parent Party of New York, Patrick Donohue, William

Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazntitto, Pool

Stewart, Otis D. Danne Jr., and Gavin Wax's [Proposed] Order

to Show Cause Regarding The Parent Party
Intervenors'

Ernergency
Motion for Leave to Intervene

[pp. 14 - 16]

At a of the Supreme Court of the

State of New York, held in and for the County
of Steuben at 3 East Pulteney Square, Bath,
NY 14810, on the_ day of May 2022.

PRESENT: HON. PATRICK F. MCALLISTER, J.S.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV

GEORGE DOOHER, JR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : ORDER TO SnOW CAUSE

THOMAS, AND MARIANNE VOLANTE, : REGARDING THE PARENT

: PARTY INTERVENORS'

: EMERGENCY MOTION FOR
PeMoners,

: LEAVE TO INTERVENE
v.

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE

SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND 15RESIDENT PRO

TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK

FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.
..__.......__..__..__..______________________________________________

Upon the emergency motion of The Parent Party of New York, Patrick Donohue, William Noel,

Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pool Stewart, Otis D. Danne Jr., and Gavin Wax

to intervene in this action on the ground that their interests are or may be inadequately represented and

they may be bound by the judgment entered herein and on the ground that their intervention will not

unduly delay the determination of the action or prejudice the substantial rights of any party; the Affidavits

of Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi

Stewart, Otis D. Danne Jr., and Gavin Wax: the Proposed Petition with Additional Cause of Action
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Requesting Modifications to the Independent Nominating Petition Process; the Proposed Order, and the

Memorandum of Law, Petitioners and Respondents are hereby

ORDERED TO SHOW CAUSE, on the day of May 2022 at , or as

soon thereafter as counsel can be heard, at Room _3_ at the Courthouse located at 3 East Pulteney

Square, Bath NY 14810 [Virtual Appearance Permitted], why, under CPLR § 1012 and/or CPLR § 1013,

The Parent Party ofNew York, Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov,

Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr., and Gavin Wax should not be allowed to intervene as

Petitioners; and

WHY TMS COURT should not amend its May 11, 2022 Order concerning ballot access

(NYSCEF Doc. No. 524) (the "Ballot Access Order") as follows:

1. The political calendar dates for independent nominating petitions listed on page 4 of the Ballot

Access Order shall apply to the independent nominating process for the following offices: (a) All .

Statewide offices; (b) Representative in Congress; (c) New York State Senate; (d) New York State

Assembly; and (e) all local public offices for the November 8, 2022 General Election;

2. With respect to the political calendar dates for the independent nominating process listed on

page 4 of the Ballot Access Order, the "First day to sign" is hereby modified to read "4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for independent

nominating petitions are hereby reduced by 50%, given the uncertainties caused by this action and related

redistricting litigation, and the ongoing COVID-19 pandemic; and

WHY TMS COURT should not grant any such other and further relief as is just and equitable;

and it is further

ORDERED that of a copy of this Order and related documents be served on counsel to all parties

via NYSCEF, on or before the day of May, 2022, and that such service be deemed sufficient, and it

is fitrther;

-2-
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ORDERED that Petitioners and Respondents, including the NEW YORK STATE BOARD OF

ELECTIONS, shall file a copy with this Court of their reply/opposition papers, if any, in connection with

the above motion to intervene and/or any of the accompanying requests for relief, via NYSCEF, by

at

DATED: Bath, New York

May ____, 2022

ENTER:

HON. PATRICK F. MCALLISTER, J.S.C.
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The Parent Party
Intervenors' Memorandum of Law in Support of

Motion to Intervene and New Cause of Action Requesting Modifications
to the Independent Nominating Petition Process, dated May 16, 2022

[pp.17-31]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
.--.................................., _...---.....---..-..--..........__Ç

TIM HARKENMDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, :
GEORGE DOOHER, JR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE :

THOMAS, AND MARIANNE VOLANTE,

Petitioners,

v. : Index No.: E2022-0116CV

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO *

TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE,NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.
-----------------------------------------------------x

THE PARENT PARTY INTERVENORS? MEMORANDUM OF LAW IN SUPPORT OF
THEIR MOTION TOINTERVENE AND NEW CAUSE OF ACTION REQUESTING
MODIFICATIONS TO THE INDEPENDENT NOMINATING PETITION PROCESS

Aaron S. Foldenauer, Esq.
LAW OFFICE OF AARON S. FOLDENAUER
30 Wall Street, 8th Floor
New York, NY 10005
Telephone: (212)961-6505
Email: aaron@nyelectionlaw.com

Date: May 16, 2022 Counsel for the Parent Party Intervenors
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The Parent Party of New York, Patrick Donohue, WilliamNoel, Brian Robinson, Danyela

Souza Egorov, Kevin Pazmino, Pool Stewart, Otis D. Danne Jr., and Gavin Wax (collectively, the

"Parent Party Intervenors") respectfully submit this Memorandum in support of their request to

intervene and in support of their additional cause of action requesting modifications to the

independent nominating petition process that was set forth in the Court's May 11 Order (NYSCEF

No. 524) (the"Ballot Access Order").

PRELIMINARY STATEMENT

In this Motion to Intervene, the Parent Party Intervenors seek several modifications to the

Court's May 11 .Ballot Access Order, including but not limited to (a) applying the Court's new

calendar for the independent nominating process to all public offices; (b) allowing signatures

gathered on or after April 19 to be counted as valid (if otherwise valid); and (c) reducing the
.

signature requirements for independent nominating petitions by 50%.

These modifications would vindicate the Parent Party
Intervenors'

right to associate with

the political party of one's choice pursuant to the United States Constitution. Tashjian v.

Republican Pary of Conn., 479 U.S. 208, 214 (1986) (internal quotation ornitted)(concluding that

"[t]he right to associate with the political party of one's choice is an integral part of this basic

constitutional freedom [of association]"). The proposed modifications would allow the Parent

Party's endorsed candidates a fair opportunity to circulate independent nominating petitions to get

on the ballot, in what has been an election cycle filled with uncertainty given the ongoing

redistricting developments and the now-resurging COVID-19 pandemic.

There are no timeliness concerns with respect to this motionto intervene. The Parent Party

Intervenors appear now, just days after the Court entered the Ballot Access Order, an order which

the court issued less than several hours after counsel to Respondent New York S.tate Board of

Elections pmposed it, without explanation or any prior briefing. Compare NYSCEF No. 523 with

3 of 15
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NYSCEF No. $24. Furthennore, no one will be harmed by the relief the Parent Party Intervenors

seek, given that relief requested impacts only the independent nominating petition process and the

November 8, 2022 General Election.

The intervenors are the Parent Party of New York, affiliated individuals, and candidates

endorsed by the Parent Party. The Parent Party is a new political party which is seeking to get

candida tes on the ballot by virtue of slate petitioning-a practice commonly used whereby

candidates team up to gather petitions together. The Ballot Access Order has made it virtually. .

impossible for the Parent Party ofNew York, and its candidates, to put together slates of candidates

so as to get them on the ballot and effectively organize this election cycle.

. ARGUMENT

L THE PARENT PARTY INTERVENORS WILL BE HARMED IF THE COURT
- DOES NOT MODIFY ITS MAY 11 BALLOT ACCESS ORDER.

The Constitutional rights of the Parent Party Intervenors, who are attempting to organize a

new political party and select and elect candidates to office, would be violated under the current

independent nominating petition mles that have been set forth by the Court. Price v. New York

State Bd. of Elections, $40 F-3d 101, 107-08 (2d Cir. 2008) (noting that where a challenged

regulation "govems the registration and qualification of voters, the selection and eligibility.of

. candidates, or the voting process itself, [it] inevitably affects--at least to some degree-the

individual's right to vote and his right to associate with others for political ends.") (quoting

Anderson v. Celebrezze, 460 U.S. 780, 788 (1983) (internal quotation marks omitted)).

A. The Parent Party Intervenors are Candid ates and Organizers who are Seeking
To Build a Political Party

The Parent Party of New York is a new political party in New York State. Affidavit of

Patrick Donohue ("Donohue Aff.") ¶ 3. The Parent Party's mission is to empower parents to take

back control of their child's education, empower citizens to take back control of our democracy,
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and support local law enforcement to take back control of our streets. Donohue Aff. ¶ 4.

Intervenor Patrick Donohue is the Founder and Chairman of the Parent Party of New York (the

"Parent Party"), and Intervenor William Noel is the Chief of Staff of the Parent Party. Donohue

Aff. ¶ 3; Noel Aff. ¶ 2.

Five of the petitioners in connection with this Motion to Intervene are candidates for office

who intend to secure the Parent Party third-party ballot line in the November 8, 2022 General

Election. All five of these candidates have been endorsed by the Parent Party and intend to

circulate independent nominating petitions, but the redistricting process and the ongoing litigation

has interfered with their ability to do so. Brian Robinson and Danyela Souza Egorov are candidates

for Congress and State Senate, respectively, and have already qualified to appear on the ballot in

the upcoming Democratic primary scheduled for August 23, 2022. AfIidavit of Brian Robinson

¶ 3; Affidavit of Danyela Souza Egorov ¶ 2. Kevin Pazmino and Pooi Stewart are both candidates

for State Assembly; Pool Stewart has qualified to appear on the ballot in the upcoming Democratic

primary scheduled for June 28, 2022, and Kevin Pazmino has qualified to be the Conservative

Party nominee in the November 8, 2022 General Election. Affidavit ofPooi Stewart ¶ 2; Affidavit

of Kevin Pazmino ¶ 2.

Intervenor Otis Danne is a candidate for State Assembly and is uniquely situated given that

he attempted to qualify as a candidate in the Democratic primary but was removed from the ballot

by the New York City Board of Elections. Affidavit of Otis Danne ¶ 6. Accordingly, if he does

not successfully secure the Parent Party line or any other third-party line, he will not make the

ballot at all, which would mean that none of his supporters in his Assembly District would be able

to vote for himat all this election cycle. M ¶ 7. In addition to the Parent Party's current candid ates,

other potential candidates may decide to run on the Parent Party line once districts are finalized (a

..3_
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determination they could have not made previously, given the ongoing uncertainty concerning the

district maps).

Intervenor Gavin Wax is a registered voter who supports the ability of third parties to

organize in the State of New York, given that he believes our "polarized, tribal political culture is

broken," Affidavit of Gavin Wax ("Wax Aff.") ¶ 2. Mr. Wax supports the Parent Party and agrees

with several key issues advanced by the Parent Party, including school choice and standing in

opposition to "Defund the
Police" efforts. Id. ¶ 3. Mr. Wax seeks to intervene as a voter and

supporter of the Parent Party so that his rights will be protected.

B. The Parent Party's Efforts to Build a Political Party and Promote Candidates

During the 2022 Election Cycle

The Parent Party has been focused on the 2022 election cycle in which various elections

. are scheduled to be held. Those elections include Statewide offices, such as Govemor, Lieutenant

Governor, Attorney General and Comptroller. In addition, elections for U.S. Senate, Congress,

State Senate, State Assembly, and local offices are scheduled to be held in New York this year.

Donohue Aff. ¶ 5. For the 2022 election cycle in New York, one aim of the Parent Party is to

recruit suitable candidates, get them on the ballot, and work with their campaigns with the goal of

electing as many Parent Party candidates into office as possible. Id. ¶ 6.

The Parent Party has endorsed a wide array of candidates running for Statewide offices, State

Senate, State Assembly, and Congress. Id. ¶ 1; see also Media Advisories available at

https://www.parentparty.org/media/ (last visited May 15, 2022).

One of the goals of the Parent Party is to become an official ballot access party in New

York State, which would enable it to be deemed a "party" under the New York State Election Law.

Id. ¶ 8. Currently, there are four ballot access parties in New York State: (1) the Democratic party;

(2) the Republican party; (3) the Conservative party; and (4) the Working Families party. If the

-4-
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Parent Party were to become a ballot access party, it would secure a number ofbenefits, including:

(a) being able to form an official party apparatus and further build its fundraising operation;

(b) allowing individuals, when they register to vote, to officially enroll in the Parent Party; and

(c) allowing individuals to run as a Parent Party candidate as part of the designating petition

process. In other words, becoming a ballot access party will increase the standing of the Parent

Party and enhance its ability to elect qualified candidates into office. Id. ¶ 9.

In order to become a ballot access party in the State of New York, the Parent Party needs

to obtain "excluding blank and void ballots . . . at least two percent of the total votes cast for its

candidate for governor, or one hundred thirty thousand votes, whichever is greater, in the year in

which a governor is elected..."
N.Y. Elec. Law § 1-104(3). As was recently reported by the New

York Post, the Parent Party of New York has endorsed Lee Zeldin for Governor. See New York

Post, Parent Party Endorses Lee Zeldin, GOP Candidates for Top Statewide Offices, May 14,

2022, availa+e at https://nypost.com/2022/05/14/parent-party-endorses-lee-zeldin-gop-

candidates-for-top-statewide-offices/.1 Given that Lee Zeldin will be the Parent Party candidate

for governor, the Parent Party and its supporters will circulate independent nominating petitions

that will nominate him to be on the ballot on the Parent Party line in the November 8, 2022 General

Election. Donohue Aff. ¶ 12.

C. The Redistricting Litigation and the Court's May 11 Ballot Access Order Are

Interfering with the Parent Party's Petitioning Efforts

The Parent Party has always intended to use "slate petitions" to get its candidates on the

ballot. When slate petitions are used, not only would Lee Zeldin's name typically appear on a.

1 Lee Zeldin is also (a) a candidate for governor in the Republican Primary Election

currently scheduled to be held on June 28, 2022; and (b) the Conservative Party's candidate for
govemor in the General Election scheduled on November 8, 2022. Donohue Aff. ¶ 1L

-5-
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petition, but also, the names of the other statewide candidates would appear along with, when

applicable, selected Parent Party candidates running for (a) Representative in Congress; (b) State

Senate; (c) State Assembly; and (d) candidates running for local office. By utilizing this slate

petitioning strategy-which is also used by both major political parties-the signatures gathered

count for all of the candidates on each petition sheet, thus allowing the candidates to work with

each other and make the process of gathering signatures a synergistic one. Id. ¶ 13.

The entire redistricting process and the ongoing litigation has interfered with the Parent

Party's ability to form petition slates and gather signatures on slate petitions, which contravenes

their constitutionalright ofassociation. As the Second Circuit hasrecognized, circulating petitions

. "clearly constitute[s] core political speech," because it "of necessity involves both the expression

of a desire for political change and a discussion of the merits of the proposed
change."

Lerman v.

Bd. of Elections in City of New York, 232 F.3d 135, 146 (2d Cir. 2000).

The redistricting process and several provisions in the Ballot Access Order are interfering

with the ParentParty's attempt to(a) get Parent Party candidates to geton the ballot and (b) qualify

the Parent Party as a ballot access party in the State of New York. Significant uncertainty has

existed in connection with the petitioning process since this action was initiated on February 3,

2022, and particularly after this Court's March 31, 2022 Decision and Order striking down the

Congressional map, State Senate map, and State Assembly map, and the subsequent appeals and

motion practice that followed. Donohue Aff.¶ 14.

According to the New York State Board of Elections Political Calendar, the independent

nominating petition process was originally due to start on April 19, 2022. See

https://www.elections.ny.gov/NYSBOE/law/2022PoliticalCalendar.pdf/ (last visited May 15,

2022). However, as of April 19, the Congressional map, State Senate map, and State Assembly

-6-

8 of 15

. . ..,. . .... ...... ... . .... .. . .... ... .. 31 of 258

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

31 of 258



FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 P14
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 . RECEIVED NYSCEF: 08/05/2022

25

|FILED: STEUBEN COUNTY CLERK 05 /16 /202 2 03 : 31 P1d
INDEX NO. E2022-0116CV

NY5CEF DOC. NO. 545 RECEIVED NYSCEF: 05/16/2022

map were all in question, thus leaving few, if any, of the Parent Party candidates with clear

guidance as to whether to begin petitioning then. Statewide candidates, such as Mr. Zeldin, need

to obtain signatures by Congressional district (in addition to gathering a certain total number of

signatures), Thus, it did not make sense for statewide candidates to start then, particularly when

many of their "boots on the ground" to gather signatures-e.g., candidates for Congress, State

Senate, State Assembly’ould not feasibly start slate petitioning at that time (given that their

district lines were unknown) and since it was not clear if any signatures gathered by anyone,

including a Statewide candidate, would count at all. Donohue Aff. ¶ 16.

Additional uncertainty followed the Appellate Division's decision on April 21, 2022 and

the Court of Appeals'
decision on April 27, 2022. The eyes of the political world then focused on

both this Court and the Board ofElections for guidance as to the future ofall petitioning, including

independent nominating petitions’ven while motions to intervene were pending before this

Court concerning the constitutionality of the State Assembly map. If, ¶ 17,

While the various appeals and other motions to intervene were pending in late-April and

during the first two weeks ofMay, the Board ofElections provided no official guidance as to what

candidates should do, including with respect to those candidates and political parties, such as the

Parent Party Intervenors, who were contemplating circulating independent nominating petitions,

As the Chief of Staff of the Parent Party, William Noel, states in his affidavit, he sought guidance

at the New York State Board of Elections' office in Albany on May 3, 2022 concerning the

independent nominating petition process. Noel Aff. ¶ 5, After asking three different individuals

for guidance, they informed him that they did not know what theprocess would be for independent

nominating petitions and stated that it is up to the courts, They further informed him that they

were waiting for the courts to create a political calendar for the independent nominating petition
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process. Id. Based on the lack of guidance provided by the State Board of Elections, along with

the continuing imcertainties relating to the redistricting litigation, the Chief of Staff did not know

if the Parent Party should start the independent nominating petition process and if it did, whether

those signatures would ultimately be considered valid. Id. ¶ 6.

The first potential guidance received by interested parties was from this Court in its May

5, 2022 Advisory Opinion (NYSCEF Doc. No. 409), and that Advisory Opinion commented on

only the independent nominating petition process for statewide candidates. Donohue Aff. ¶ 18. It

was only when the Court issued its ballot access order on May 11, 2022 (NYSCEF Doc.No. 524) .

(the "Ballot Access Order") that candidates for office and political advocates (including members

. and candidates affiliated with the Parent Party) began to have some guidance as to the future of

the independentnominatingpetitioning process. This, again, is crucial to the Parent Party, because

the independent nominating petition process is precisely how Parent Party candidates will get on

the ballot, and the path through which the Parent Party can become a ballot access party in the

State of New Yoric Id. ¶ 19.

At this juncture, the independent nominating petition schedule is bifurcated, whereby

Statewide and State Assembly candidates must (apparently) circulate independent nominating

petitions pursuant to the Board of Elections' Political Calendar, but yet, Congressional and State

Senate candidates are not required-or even allowed-to start circulating such petitions intil May

21. Among other issues, given these bifurcated petitioning schedules, as the Ballot Access Order

is now written, it is nearly impossible for Lee Zeldin and the other Statewide candidates to

effectively slate petition with other candidates. In addition, State Senate and Congressional

candidates are similarly unable to form independent nominating petition slates with any Statewide

or State Assembly candidates because of the differing petition schedules (and vice-versa). Indeed,

10 of 15

. . . . . . . . ...... .. . . .33 2_8

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

33 of 258



FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PMj
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

27

|FILED: STEUBEN COUNTY CLERK 05 /16 /2022 03 :31 PM)
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 545 RECEIVED NYSCEF: 05/16/2022

it is highly unusual that Congressional and State Senate candidates are givenmore time than other

candidates to circulate independent nominating petitions when the relevant General Election date

is the same for all candidates: November 8, 2022.

In addition, it is inequitable, and unnecessary, to require Statewide, State Assembly, and

local candidates to file their independent nominating petitions by May 31 pursuant to the political

calendar, when there was-and, indeed, still is-so much uncertainty concerning the petitioning

and redistricting processes. In addition, only now is there some reasonable certainty concerning

the parameters of the Assembly Map, given that this Court ruled on an unrelated Motion to

Intervene on this question on May 11, 2022, See, e.g., Decision and Order, NYSCEF No. 520.

Statewide candidates such as Lee Zeldin are also further harmed because in addition to

garnering a certain number of total signatures, they also must gather signatures by Congressional

District. N.Y. Election Law § 6-142. Those Congressional Districts, of course, do not yet exist,

and will not exist until those districts are finalized by this Court on May 20-and even then, the

district lines will be subject to an appeal or further challenges, Accordingly, even in the best-case

scenario, statewide candidates will have only eleven days from when the congressional lines are

supposed to be issued to ensure that they have met the Election Law's requirement of gathering

signatures by Congressional District. Critically, it is unlikely that Respondent Board of Elections

will have updated voter rolls by the May 31 deadline, thus rendering it highly difficult for

campaigns to cross-reference the many thousands of signatures gathered to ensure compliance with

the congressional-district requirement.

II. THERE ARE NO TIMING ISSUES WITH RESPECT TO THE RELIEF
REQUESTED.

The Parent Party Intervenors brought their Motion to Intervene just days after the Court

issued the Ballot Access Order. They could not have proceeded sooner, since the Ballot Access
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Order was issued without any prior briefing or warning, and only hours after the New York State

Board of Elections posted it to the docket, without explanation. Compan NYSCEF No. 523 with

NY SCEF No. 524.

Furthermore, there are no timing issues with respect to the relief requested, and no one will

be harmed. The only changes that the Parent Party Intervenors request pertain to the November 8,

2022 General Election. In other words, the Parent Party Intervenors are not asking the Court to

change anything concerning the scheduled June 28 and August 23 primaries. Accordiligly, this

motion to intervene does not seek to change anything concerning the designating petition process

and or any of the district lines.

. The relief requested, which would allow all candidates to circulate independent nominating

petitions pursuant to the Court's schedule set forth in the May 1I Ballot Access Order, would

simply give candidates inore time to circulate petitions without resulting in harm or injury to

anyone 2 The New York State Board of Elections, and local boards of elections, will have plenty

of time to finalize the ballot for the November 8, 2022 General Election. In fact, the independent

nominating petition process has historically taken place much later in the year. For example, in

2017-when, incidentally, Aaron Foldenauer, counsel to the Parent Party Intervenors, ran forNew

York City Council and sought and obtained a third-party line-the process for gathering signatures

for independent nominating petitions did not even begin until July 11. See New York State Board

2 In addition to vindicating the Parent Party
Intervenors' Right of Association, it would also benefit

other individuals and smaller political parties, such as the Libertarian Party Intervenors, who have

long sought fair access to the ballot.See,e.g., Press Release, Unite NY Calls for Changes to Ballot

Access Requirements to Give Voters A Greater Voice (Apr. 28, 2022), available at
https://uniteny.org/unite-ny-calls-for-changes-to-ballot-access-requirements-to-give-voters-a-

greater-voice/; Press Release, Green Party, Suppressing Ballot Access is a Violation of Voting
Rights (May 12, 2022), availa+e at

. https://www.gp.org/suppressing. ballot_access_is a violation_of_voting_rights.

h
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of Elections 2017 Political Calendar, availaMe at

https://www.elections.ny.gov/NYSBOE/law/2017PoliticalCalendar.pdf (last visited May 16,

2022). The last dayto gather signatures forindependent nominating petitions in 2017 was August

22. IJ. At that time, there was no suggestion that August 22 as the final signature-gathering date

for independent nominating petitions was in any way "too
late" to fmalize the ballot for the

November General Election. Here, the Court has scheduled petitioning for independent

nominations to conclude well before then-July 5-’vhich allows for approximately six weeks of

additional lead time compared to the timing for the very same independent nominating petitioning

process used in 2017.

HL THE COURT SHOULD ALLOW SIGNATURES OBTAINED ON APRIL 19, 2022
OR THEREAFTER TO BE COUNTED.

Independent nominating petitioning was originally scheduled to commence on April 19,

2022. New York State Board of Elections 2022 Political Calendar, availaNe at

https://www.elections.ny.gov/NYSBOE/law/2022PoliticalCalendar.pdf (last visited May 16,

2022). As described above, the Parent Party Intervenors have not been able to start petitioning

until recently, given the various uncertainties posed by the redistricting process and the ongoing

litigation. However, so that no candidate who started on April 19 will be prejudiced, the Court

should modify the Ballot Access Order to indicate that any independent nominating petitions

gathered starting on April 19 should be considered valid (if the signatures are otherwise valid).

This would constitute only a minor modification to the Court's Ballot Access Order, which

currently would invalidate any signatures gathered before May 21, 2022 for the independent

nominating petitions that are subject.to the Court's schedule. See Ballot Access Order at 4.

-11-
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IV. A REDUCTION IN THE OVERALL SIGNATURE REQUIREl\RNTS FOR
INDEPENDENT NOMINATING PETITIONS IS ALSO APPROPRIATE.

The Parent Party Intervenors agree with the Libertarian Party Intervenors (see Motion No.

14) that the signature requirements set forth in the Election Law should be reduced, given the

ongoing chaos caused by the redistricting process and the resurging COVID-19 pandemic.

Signature requirements for independent nominating petitioning have been substantially reduced

over the course of the past two years, and there was no reported harm to the political process.

Compare N.Y. Elec. Law § 6-142 (provisions effective until Dec. 31, 2021)with N.Y. Elec. Law

§ 6-142 (provisions currently in effect). Furthermore, and unfortunately, the COVID-19 pandemic

is not over andisnowresurging. Justtoday, theNewYorkCity Health Department issued a strong

recommendation to wear high-quality masks in public, indoor settings, given that case numbers

. are rising.3

Other indicia of the continuing ramifications of the COVID-19 pandemic are evident in

this very court: Rules governing the Courtroom in Steuben County Supreme Court require all

individuals toweara mask, evenwhile they are speaking-

The Parent Party Intervenors request thatthenumberofsignaturesrequiredforindependent

nominating petitions for each public office, as set forth in New York Election Law Section 6-142,

be reduced by 50%. These lowered requirements would make the petitioning process safer and

reduce the amount of paperwork that needs to be processed by the New York State Board of

Elections and local boards of elections.

3See

https://twitter.com/nycHealthy/status/1526219171549401088?s=20&t=ÇoGIZxkIvLbmEMes 9

§_9_A (last visited May 16, 2022).
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CONCLUSION

For the foregoing reasons, the Parent Party Intervenors request that the Court make the

following modifications to its Ballot Access Order to vindicate the Parent Party
Intervenors'

Constitutional freedom of association:

a) apply the Court's schedule for Independent Nominating Petitions listed on page 4

of the Ballot Access Order to all candidates for public office, namely: Statewide,

Congressional, State Senate, State Assembly, and local offices for the November 8,

2022 General Election;

b) allow signatures gathered on independentnominatingpetitionsasearlyasApril 19,

2022 to be counted as valid (if otherwise valid); and

c) reduce the signature requirements set forthinNewYorkElection Law § 6-142 for

independent nominating petitions by 50%, consistent with NYS Legislature's

modifications duetoCOVID-19 and its variants.

Dated: May 16, 2022 Respectfully submitted,
NewYork,NY

/s/Aaron Foldenauer

Aaron S. Foldenauer, Esq.
LAW OFFICE OFAARON S. FOLDENAUER
30 Wall Street, 8th Floor

New York, NY 10005

Telephone: (212) 961-6505

Email: aaron(anvelectionlaw.com

Counsel for the Parent Party Intervenors
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
--.-------..-----------------------x

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV

GEORGE DOOHER, JR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF

THOM.AS, AND MARIANNE VOLANTE, : PATRICK DON0HUE

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL REAST1E, NEW YORK
STATE BOARD OF ELECTIONS, AND THE

NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

_.----....-..-------------.._________---x

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK )

I, Patrick Donohue, being duly sworn, depose and state the following:

l. I am a citizen of the State of.New York, residing at 795 Columbus Avenue in New

York County. I am registered to vote in the State of New York.

2. I have been involved in politics and other causes for decades. For example, I served

as the Finance Director for the Former Governor of the State of New York., George Pataki, for

twelve years. I am also an international civil rights lawyer and advocate for the millions offamilies
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who must cope with the leading cause of death and disability for American youth, namely brain

injury and brain-based disorders.

3. I am the Founder and Chairman of the Parent Party of New York (the "Parent

Party"). The Parent Pany is a new political party in New York State.

4, The Parent Party's mission is to empower parents to take back control of their

child's education, empower citizens to take back control of.our democracy, and support local law

enforcement to take back control ofour streets. The Parent Party is open to Republican candidates,

Democratic candidates, and independents who make the following Parent Party Pledge:

Pledge #1: Educational Freedom and Independence

" Isupporteducational freedom and independence for parents by having their education funds follow

the students based on their parents' choice of schooling.

" I support a full audit (academic, financial, and personnel) of the education system and schools to

provide parents and the public with full transparency.

Pledge #2: Universal Term Limits

" I support universal term limits for elected offices.

Pledge #3: Safe streets and schools

" I support our local law enforcement, ] oppose any efforts to defund police and public safety,

knowing safe streets and safe schools are paramount to quality education.

5. In the State of New York, the Parent Party has been focused on the 2022 election

cycle in which various elections are scheduled to be held. Those elections include Statewide

offices, such as Governor, Lieutenant Governor, Attorney General and Comptrotter. In addition,

elections for U.S. Senate, Congress, State Senate, State Assembly, and local offices are scheduled

to be held in New York this year.

..2-
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6. For the 2022 election cycle in New York, one aim of the Parent Party is to recruit

suitable candidates, get them on the ballot, andworkwiththeir campaigns with the goal of electing

as many Parent Party candidates into office as possible.

7, As the Parent Party recently announced, it has endorsed a wide array of candidates

running for Statewide offices, State Senate, State Assembly, and Congress. See Media Advisories

available at https://www.parentparty.org/media/ (last visited May 15, 2022). Some of the Parent

Party candidates are Petitioners in connection with the related Motion to Intervene.

8. Another goal of the Parent Party is to become an official ballot access party in New

York State, which would enable it to be deemed a "pany" under the New York State Election Law.

Currently, there are four ballot access parties in New York State: (1) the Democratic party; (2) the

Republican party; {3) the Conservative party; and (4) the Working Families party.

9. If the Parent Party were to become a ballot access party, it would secure a number

of benefits, including: (a) being able to form an official party apparatus and further build its

fundraising operation; (b) allowing individuals, when they register to vote, to officially enroll in

the Parent Party; and (c) allowing individuals to run as a Parent Party candidate as part of the

designating petition process. In other words, becoming a ballot access party will increase the

standing of the Parent Party and enhance its ability to elect qualified candidates into office.

10. In order to become a ballot access party in the State of New York, the Parent Party

needs to obtain "excluding blank and void ballots . . . at least two percent of the total votes cast for

its candidate for governor, or one hundred thirty thousand votes, whichever is greater, in the year

in which a governor is elected . . ." N.Y. Elec. Law § I-104(3).

11. As was recently reported by the New York Post, the Parent Party of New Yo& has

endorsed Lee Zeldin for Governor. See NY Post, Parent Party Endorses Lee Zeldin, GOP

.
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Candidates for Top Statewide Of�ces, May 14, 2022, available at

https://nypost.com/2022/05/14/parent-party-endorses-lee-zeldin-cop-candidates-for-top-

statewide-offices/. Lee Zeldin is also (a) a candidate for governor in the Republican Primary

Election currently scheduled to be held on June 28, 2022; and (b) the Conservative Patty's

candidate for governor in the General Election scheduled on November 8, 2022.

12. Given that Lee Zeldin will be the Parent Party candidate for govemor, the Parent

Party and its supporters will circulate independent nominating petitions that will nominate him to

be on the ballot on the Parent Party line in the November 8, 2022 General Election.

13. The Parent Party has always intended to circulate these petitions as "state
petitions"

on which not only Lee Zeldin's name would appear, but also, the names of the other statewide

candidates would appear along with, when applicable, selected Parent Party candidates running

for (a) Representative in Congress; (b) State Senate; (c) State Assembly; and (d) candidates

running for local office. By utilizing this state petitioning strategy--which is also used by both

major political parties-the signatures gathered count for all of the candidates on each petition

sheet, thus allowing the candidates to work with each other and make the process of gathering

signatums a synergistic one.

14. The entire redistricting process and the ongoing litigation has interfered with the

Parent Party's ability to form petition slates and gather signatun:s on slate petitions. This interferes

with the Parent Party's attempt to (a) get Parent Party candidates to get on the ballot and (b) qualify

the Parent Party as a ballot access party in the State of New York. Significant uncertainty has

existed in connection with the petitioning process since this action was initiated on February 3,

2022, and particularly after this Court's March 31, 2022 Decision and Order striking down the

Congressional map, State Senate ap, and State Assembly map, and the subsequent appeals and

-4. ,
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motion practice that followed.

15. According to the New York State Board of Elections Political Calendar, the

independent nominating petition process was originally due to start on April 19, 2022. See

https://www.elections.ny.gov/NYSBOE/Iaw/2022Politica1Calendar.pdf/ (last visited May 15,

2022).

16. However, as of April 19, the Congressional map, State Senate map, and State

Assembly map were all in question, thus leaving few, if any, of the Parent Party candidates with

clear guidance as to whether to begin petitioning then. Statewide candidates, such as Mr. Zeldin,

need to obtain signatures by Congressional district (in addition to gathering a certain total number

of signatures). Thus, it did not make sense for statewide candidates to stan then, particularly when

many of their "boots on the
ground"

to gather signatures----e.g., candidates for Congress, State

Senate, State Assembly-could not feasibly start slate petitioning at that time (given that their

district lines were unknown) and since it was not clear if any signatures gathered by anyone,

including a Statewide candidate, would count at all.

I7. Additional uncertainty followed the Appellate Division's decision on April 21,

2022 and the Court of Appeals'
decision on April 27, 2022. The eyes of the political world then

focused on both this Court and the Board of Elections for guidance as to the future of all

petitioning, including independent nominating petitions----even while motions to intervene were

pending before this Court conceming the constitutionality of the State Assembly map.

18. While the various appeals and other motions tointervene were pending in late-April

and during the first two weeks of May, the Board of Elections provided no official guidance as to

what candidates should do, including with respect to those candidates and political parties, such as

the Parent Party Intervenors, who were contemplating circulating independent nominating

-5-
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petitions. The first potential guidance received was from this Court in its May 5, 2022 Advisory

Opinion (NYSCEF Doc.No.409), and that Advisory Opinion commented ononly the independent

nominating petition process for statewide candidates.

19, It was only when the Coun issued its ballot access order on May I1, 2022

(NYSCEF Doc. No. 524) (the "Ballot A.ccess Order") that candidates for office and political

advocates (including advocates such as myself, as the Founder and Chairman of the Parent Party)

began to have some guidance as to the future of the independent nominating petitioning process.

This, again, is crucial to the Parent Party, because the independent nominating petition process is

precisely how Parent Party candidates will get on the ballot, and the path through which the Parent

Party can become a ballot access party in the State ofNew York.

20, In this Motion to Intervene, the Parent Party of New York is asking for several

modifications to the Ballot Access Order (as described in more detail in other papers filed with the

Court) to vindicate the Parent Party's (and their candidates') right to associate with the political

party ofone's choice pursuant to the United States Constitution.

21. Among otherissues, as the Ballot Access Order is now written, itis impossible for

Lee Zeldin and the other Statewide candidates to state petition with other candidates, and it is

impossible for State Assembly candidates to slate petition with other candidates. In addition, the

Parent Party contends that it is inequitable, and unnecessary, to require Statewide, State Assembly,

and local candidates to file their independent nominating petitions by May 31 pursuant to the

political calendar, when there was so much uncertainty concerning the process, and while, at the

sametime, Congressional and State Senatecandidates are given moretimetocirculate independent

nominating petitions.

22, In addition, only now is there some reasonable certainty concerning the parameters

-6-
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of the Assembly Map, given that this Court ruled on an unrelated Motion to Intervene on this

question on May.11, 2022.

23. No one will be prejudiced by the relief requested by the Parent Party Intervenors,

given that the relief requested concerns only the identity of the candidates on the ballot in the

November 8, 2022 General Election. Thus, there are no timing issues that would impact

Respondent State Board of Elections, local boards of elections, or otherwise.

24. I have not submitted any prior application for the relief I seek.

Patrick Donohue

Sworn to and subscribed before me

this IS day of Ll a 2022.

11 NA A An 1..)

otary Public

JUNHISHASCARTER
Notary Pubite-5tate of NewYork

HQ.01CA&i19666
QuaMed% Queen Couttty

MyCommissionExpiret tfk t'h20.45
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
---------------------------------------x

TIM HARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV

GEORGE DOOHER, JR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN.ROWLEY, JOSEPHINE : AFFIDAVIT OF
TilOMAS, AND MARIA.NNE VOLANTE, : WILLIAM NOEL

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEA DER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEOISLATIVE TASK.
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

-----------------------------------x

STATE OF NEW YORK )

} ss.:
COUNTY OF PUTNAM )

I, William Noel, bemg duly sworn, depose and state the following:

l. 1 am a citizen of the State of New York, residing at 66 Lacrosse Road, Carmel, NY

(0S(2 in Putnam County. I am registered to vote in the State of New York..

2. I am the Chief of Staff of the Parent Party of New York (the "Parent Party"). One

of my key responsibilities is to vet, recruit, and select candidates (a) to be endorsed by the Parent

Party; and (b) to participate in the independent nominating process so as to get any endorsed

1 of 3
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candidates on the ballot on the Parent Party line in the November 8, 2022 General Election.

3. The Parent Party has been recruiting candidates to run for various offices, including

(a) Statewide offices; (b) Representative in Congress; (c) State Senate; (d) State Assembly; and

(e) local offices on the county level, including County Clerk and County Legislator.

4. The entire redistricting process and the ongoing litigation has'interfered with the

Parent Party's ability to recruit candidates and circulate petitions. This interferes with the Parent

Party's attempt to (a) get Parent Party candidates to get on the ballot and (b) for the Parent Party

to qualify as a ballot access party in the State of New York.

S. On May 3, 2022, I traveled to the main office of the New York State Board of

Elections (the "Board of Elections") located in Albany, New York. While 1 was at the office of

the Board of Elections, I spoke with three individuals at the main/filing desk. Given the

uncertainties surrounding the ongoing redistricting litigation, I asked these three individuals what

the process would be for the independent nominating petitions, particularly since many of the

districts were unknown. The three officials at the Board of Elections told me that they did not

know what the process would be for independent nominating petitions and stated that it is up to

the comts. They further informed me that they were waiting for the courts to create a political

calendar for the independent nominating petition process.

-2-
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6. Giventhe lack of guidance provided to me by officials at theNew York State Board

of Elections, and the fact that many of the district maps were unknown, I left their office not

knowing what actions the Parent Party should take in connection with the independent nominating

petition process. In fact, it was unclear, if the Parent Party started gathering signatures for the

independent nominating process, whether those signatures would even be considered to be valid.

7. I havenot submitted any prior application for the relief I seek.

illiam Noel

Sworn to and subscribed before me

this ,
15*

day of ¾Îa 2022.

A n( A JA id n

Notary Public

JUNNESHASCARTER
Notary Publk - $tate of NewYork

NO.01CA6129668
QusfMedM QueensCounty

-3-
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SUPREME COURTOF THE STATˆ OF NEW YORK
COUNTY OF STEUBEN

..__.......__..______________________,___.___,....,,.......,....--.---...x

TIM HARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF

THOMAS, AND MARIANNE VOLANTE, : BRIAN ROBINSON

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE

SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKEROF THE

ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE

NEW YORK STATE LEGISLATIVE TASK

FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.
---------------------------------------......-------Ç

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK )

1, Brian Robinson, being duly sworn, depose and state the following:

1. I am a citizen of the State of New York, residing at 121 Reade Street, Apt. 10F,

New York, NY 10013 in New York County. I am registered to vote in the State of New York.

2. I am a candidate for Representative in Congress in what is currently known as the

10th Congressional District.

3. I have qualified to appear on the ballot in the upcoming Democratic Primary

1 o f 2
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election, currently scheduled to be held on August 23, 2022.

4. I have been endorsed by the Parent Party of New York (the"ParentParty").

5. In partnership with the Parent Party, I intend to circulate independent nominating

petitions so that I can appear on the ballot as a Parent Party candidate for Representative in

Congress in the November 8, 2022 General Election.

6.. The redistrictingprocess, and the ongoing litigation related thereto, has interfered

with my ability to circulate petitions to appear as a candidate on the Parent Party line in the

November 8, 2022 General Election.

7. I seek to intervene in this action so thatmy rights as a voter and a candidate will be

protected. I have not submitted any prior application for the relief I seek.

Brian Robinson

STATEOF NEVADA. COUNTYOF CLARK

Sworn to and subscribed before me

this 15th day of 2022by Brian Robinson

LAZARO O LEON

NOTARY PUBLIC

A Notary Public STATEOF NEVADA

Appt.No.21-4351-01

Notarized online using audio-video communication Expiresuay10,2ors

-2-
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Affidavit of Danyela Souza Egorov in Support of Emergency Motion
to In tervene, sworn to May 15, 2022
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SUPREMB COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO. : Index No.: E2022-4116CV

GEORGE DOOHER, JR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE AFFIDAVIT OF
THOMAS, AND MARIANNE VOLANTE, DANYEIA SOUZA EGOROV

Petitioners,
.

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENTOF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE

NEWYORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

STATE OF NBW YORK )

) ss.:

COUNTY OF NEW YORK )

I, Danyela Souza Egorov, being duly sworn, depose and state the following·

1. I am a citizen of the State of New Yo±, residing at 88 Laight Street, Apt 7, New

York, NY 10013 in New York County. I am registered to vote in the State of New Yort

2. I am a candidate for State Senator in what is currently known as the 29th Senatorial

District. 1 have qualified to appear on the ballot in the upcoming Democratic Primary election,

currmtly scheduled to be held on August 23, 2022.

1 of 2
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3. I have been endorsed by the Parent Party of New York (the "Parent Party"). .

4. In partnership with the Parent Party. 1 intend to circulate independent nominating

petitions so that I can appear on the ballot as a Parent Party candidate for State Senator in the

November 8, 2022 General Election.

5. The redistricting process. and the ongoing litigation related thereto, has interfered

with my ability to circulate petitions to appear as a candidate on the Parent Party line in the

November8, 2022 General Election.

6. I seek to intervene in this action so that my rights as a voter and a candidate will be

protected. I have not submitted any prior application for the relief 1 seek.

Udnyela Souza Egor

Sworn to and subscribed before me

this 16 day of 2022.

A otary Public

JUNNISHASCARTER
Notary Public " 5tate of NewYork

NO.01CA6119665
QualifiedInQueersCounty

MyComrnissEonEmpires..lt,Ik he MZ

-2-
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SUPREME COURT OF THE STATE OF NEW YORK .
COUNTY OF STEUBEN

-.....---.............___.--.-----------·----x

TIM HARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF
THOMAS, AND MARIANNE VOLANTE, : KEVIN PAZMINO

Petitioners,

v. .

- GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE

MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENAfE ANDREA
STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.
.......------..-............................-----..--.........-x

STATE OF NEW YORK )
) ss.:

COUNTY OF THE BRONX )

I, Kevin Pazmino, being duly sworn, depose and state the following:

1. I am a citizen of the State of New York, residing at 5565 Netherland Avenue, Apt.

2F, Bronx, NY 10471 in Bronx County. I am registered to vote in the State of New York.

2, Iam a candidate for Member of the Assembly in the 81st Assembly District. I have

qualified to appear on the ballot on the Conservative Party line in the General Election to be held

on November 8, 2022.

1 of 2
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3. I have been endorsed by the Parent Party of New York (the "Parent Party").

4. In partnership with the Parent Party, I intend to circulate independent nominating

·petitions so that I can appear on the ballot as a Parent Party candidate for Member ofthe Assembly

in the November 8, 2022 General Election.

5. The redistricting process, and the ongoing litigation related thereto, has interfered

with my ability to circulate petitions to appear as a candidate on the Parent Party line in the

November 8, 2022 General Election.

6. I seek to intervene in this action so that my rights as a voter and a candidate will be

protected. I have not submitted any prior application for the relief [ seek.

Kevi ino

Sworn to and subscribed before me

this day of 2022.

A Notary blie

7 o Notary Pu . ateofNewYork
: o f c a z - No. 0tRE6145t9)

: m " > -n
- Qualified in Brone County

Mr Comm. Expires May 1, 2026 .

-2- .
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Affidavit of Pool Stewart in Support of Emergency Motion to Intervene,
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF

THOMAS, AND MARIANNE VOLANTE, : POOI STEWART
:

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKEROF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATELEGISLATIVE TASK
FORCE ON DEMOGRAPHICRESEARCH AND
REAPPORTIONMENT,

Respondents.

STATE OF NEW YORK )
) as.:

COUNTY OF THE BRONX )

I, Pool Stewart, being duly sworn, depose and state the following

1. I am a citizen of the State of NewYork, residing at 153 Morton Place, Bronx, NY

10453 in Bronx County. I am registered to vote in the State ofNew York.

2. I am a candidate for Member of the Assembly from the 86th Assembly District. I

have qualified to appear on the ballot in the upcoming Democratic Primary election, currently

scheduled to be held on June 28, 2022.

1 of 2
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3. 1 have been endorsed by the ParentParty ofNew York (the "Parent Party").

4. In partnership with the Parent Party, I intend to circulate independent nominating

petitions so that Ican appear on the ballot as a Parent Patty candidate for Member ofthe Assembly

in the November 8, 2022 General Election.

5. The redistricting process, and the ongoing litigation related thereto, has interfered

with my ability to circulate petitions to appear as a candidate on the Parent Party line in the

November 8, 2022 General Election,

6. I seek to intervene in this action so that my rights as a voter and a candidate will be

protected. I have not submitted any prior application for the relief I seek.

Pool Stew

Sworn to and subscribed before me

this / day of // f�v 2022.

2 of 2
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Affidavit of Otis D. Danne Jr. in Support of Emergency Motion
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
--..______-...-.---------------x

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV

GEORGE DOOHER, JR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF

THOMAS, AND MARIANNE VOLANTE, : OTIS D. DANNE JR.

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE

SENATE BRIAN A. BENJAMIN, SENATE

MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE,NEW YORK
STATE BOARD OF ELECTIONS, AND THE

NEW YORK STATE LEGISLATIVE TASK

FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.

_...___._.-----.-.------.------x

STATE OF NEW YORK )

) ss.:

COUNTY OF KINGS )

I, Otis D. Danne Jr., being duly sworn, depose and state the following:

1. I am a citizen of the State of New York, residing at 5023 Avenue D, Apt. 2F,

Brooklyn, NY 11203 in Kings County, I am registered to vote in the State of New York.

2. I am a candidate for Member of the Assembly from the 58th Assembly District.

3. I have been endorsed by the Parent Party of New York (the "Parent Party").

4. In partnership with the Parent Party, I intend to circulate independent nominating

1 of 2
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petitions so that I can appear on the ballot as a Parent Party candidate for Member of the Assembly

in the November 8, 2022 General Election.

5. The redistricting process, and the ongoing litigation related thereto, has interfered

with my ability to circulate petitions to appear as a candidate on the Parent Party line in the

November 8, 2022 General Election.

6. I previously circulated and filed a Designating Petition with the New York City

Board of Elections in an attempt to qualify to appear on the ballot in the upcoming Democratic

Primary election. currently scheduled to be held on June 28, 2022. However, the Commissioners

of the New York City Board of Elections removed me from the ballot after determining that my

Designating Petition contained insufficient signatures. .

7. Accordingly, if I do not secure the Parent Party line or any other third-party line,

then I will not be on the ballot at all. If I do not make the ballot, registered voters within the $8th

Assembly District who support me wouldnot be able to vote for me at any time this election cycle.

8. I seek to intervene in this action so that my rights as a voter and a candidate will be

protected, I have not submitted any prior application for the relief I seek.

Otis D. Danne Jr.

Sworn to and subscribed before me

this day of A A 2022.

64-20
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Affidavit of Gavin Wax in Support of Emergency Motion to Intervene,
sworn to May 15, 2022

[pp. 52 - 53]
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF STEUBEN
...____...----.------------------x

TIM HARKENR1DER, GUY C, BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, : index No.: E2022-0116CV

GEORGE DO0HER, JR., STEPHEN EVANS, :

LINDA FAN1UN, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF

THOMAS, AND MARIANNE VOLANTE, : GAVIN WAX

Petitioners,

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE

SENATE BRIAN A. BENJAMIN, SENATE

MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF TrIE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK

STATE BOARD OF ELECTIONS,AND THE

NEW YORK STATE LEGISLATIVE TASK

FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.
________...._..----------------x

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK .)

I, Gavin Wax, being duly sworn, depose and state the foHowing:

L I am a citizen of the State of New York, residing at 1229 First Avenue. Apt. I l.

New York, NY 10065 in New York County, I arn registead to vote in the State ofNew York.

2. I am the President of the New York Young Republican Club. In addition to my

political advocacy on behalf of Republican-related causes, I arn a supporter of the ability of so-

called "third
parties'' to organize in the State of New York-and for candidates to seek third-party

1 of 2
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ballot lines in general elections. Our polarir.ed, tribal political cukure is broken, and I firmly

believe that more voices deserve to be heard.

3. Iam asupporterofthe Parent Party ofNew York (the"Parent Party'). f understand

that two of the core issues promoted by the Parent Party of New York are school choice and

supporting local law enforcement. I have always supported
parents' rigitt to choose where their

children go to school. In addition, I oppose so-called"Defund the Police"efforts. Accordingly.I

strongjrsupport several of the core principles ofthe Parent Party.

4. The entire redistricting process and the ongoing litigation has interfered with the

Parent Party's ability to circulate petitions which would (a) allow Parent Party candidates to get

on the ballot and (b) enable the Parent Party to become a ballot access party in the State of New

York. This dilutes the power of my vote based on my political beliefs and diminishes the eficct

of my political advocacy work.

5. I seek to intervene in this action so that my rights will be protected. I previously

intervened in this action seeking the State Assembly map to be invalidated, but now, my currem

request for relief focuses only on the independent nominating petitioning process based on the

. Court's May 11, 2022 Ballot Access Order.

Gavin Wax
SrATE CF NEW YORE

COUNTYOF NEWYORK

Sworn to and subscribed before me

MARY 5ARAGOU551
this day of , 2022. soun Puth,5uteofNewYor

NO.015A6262733.
QuaMed m E1845coasty -..

CafGñcatsfiledhNewTottCoWrtf
Commissiontens05®4

ANo u ic

-2-
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[Proposed] Order Amending May 11, 2022 Ballot Access Order
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

.._____-------------------··--------··-------x

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV

GEORGE DOOHER, JR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, IAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : [PROPOSED] ORDER AMENDING

THOMAS, AND MARIANNE VOLANTE, : MAY 11, 2022 BALLOT ACCESS
: ORDER

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE

SENATE BRIAN A. BENJAMIN, SENATE

MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE

NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.

------------------------------------------------x

Upon the emergency Motion to Intervene by the Parent Party ofNew York, Patrick Donohue,

William Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr.,

and Gavin Wax, and accompanying papers;

IT IS HEREBY ORDERED that the Court's May L 1, 2022 Order concerning ballot access

(NYSCEF Doc. No. 524) (the "Ballot Access Order") is hereby amended as follows:

L The political calendar dates for independent nominating petitions listed on page 4 of the Ballot

Access Order shall apply to the independent nominating process for the following offices: (a) All

Statewide offices; (b) Representative in Congress; (c) New York State Senate; (d) New York State

Assembly; and (e) all local public offices for the November 8, 2022 General Election;

-I -
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2. With respect to the political calendar dates for the independent nominating process listed on

page 4 of the Ballot Access Order, the "First day to sign" is hereby modified to read "4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for independent

nominating petitions are hereby reduced by 50%, given the uncertainties caused by this action and related

redistricting litigation, and the ongoing COVID-19 pandemic.

DATED: Bath, New York

May ___, 2022

ENTER:

HON. PATRICK F. MCALLISTER, J.S.C.

-2-
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Intervenor Mark Braiman's [Proposed] Order to Show Cause Regarding
Emergency Motion for Leave to Intervene

[pp. 56 - 84|

At a ___ of the Supreme

Court of the State of New York,
held in and for the County of

Steuben, at Three East Pulteney
Square, Bath, New York, on the

_____ day of May 2022.

PRESENT: HON. PATRICK F. MCALLISTER, J .S.C.
.....-----..______...__..__._...........---________.x

TIM HARKENUDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JRa, STEHPAN EVANS, LINDA Index No. E2022-0116CV

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN ORDER TO SHOW CAUSE

ROWLEY, JOSEPHINE THOMAS, and MARIANNE REGARDING MARK
VIOLANTE, BRAIMAN'S EMERGENCY

MOTION FOR LEAVE TO
Petitioners, INTERVENE

- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN

BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF

ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

--.........----------------._____....-----._____....x

UPON the emergency motion of Mark Braiman to intervene in this actiononthe ground that his

interests are or may be inadequately represented and that he may be bound by the judgment entered

herein; the annexed affidavits of Mark Braiman, Cody Anderson, and Jonathan Howe; the Proposed

Answer to Amended Petition with Additional Cause of Action Seeking to Modify Provisions for

Independent Congressionaland State Senate Candidates;and the accompanying Memorandumof Law

of Gary L. Donoyan, Esq, Petitioners and Respondents are hereby

ORDERED TO SHOW CAUSE, on the day of May 2012, at or as soon
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thereafter as counsel can be heard, at Part [Room ___. I at the Courthouse located at Three East

Pulteney Square, Bath, New York 14810, under CPLR 1012 and 1013,

(a) WHY PE11TIONER-INTERVENOR should not be allowed to intervene to

protect his rights as a voter and independent Congressional candidate, and

(b) WHY AN ORDER should not be issued modifying this Court's May I I, 2022

Decision and Order, which set "political calendar dates" for "the independent

nominating process for Member of Congess and New York State Senate, for the

Novernber 8, 2022 General Election for State Senate and Member of [United

States] House of Repmsentatives," so to set the same such dates for independent

statewide and independent New York State Assembly candidates as well; and

(c) . WIIY AN ORDER should not be issued modifying the May 11, 2022 Decision .

and Order, which ordered "the signature requirements provided for by current

law to be unchanged," so to provide for a 50% reduction in signatures required

fbr independent candidates for Congress from 3,500 to 1,750 signatures, and for

independent candidates for State Senate froni 3,000 to 1,500; and

(d) WIlY AN ORDER should not be issued modifying the May I1, 2022 Decision

and Order, which set May 21, 2022 as "First day to
sign" for independent

Congressional and State Senate candidates'
petitions, so to provide that valid

signatures gathered on otherwise valid petitions between April 19 and April 27,

by the same candidates of voters residing within the newly-created districts, as

the case may be, shall also count towants the mquired total number of signatures;

and

(e) WHY THIS COURT should not grant such other and furthermliefas is just and

equitable, and it is further
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ORDERED that service of a copy of this Order and accompanying documents be made on

counsel for all parties by NYSCEF, on or before the_day of May 2022, and that such service be

deemed sufficient, and it is further

ORDERED that Petitioners and Respondents, including Respondent New York State Board of

Elections, shall file with this Court, by NYSCEF, a copy of their opposition papers, if any, in

connection with the above motion to intervene and/or any ofthe accompanying requests forrelief,on or

before May , 2022.

Dated: Bath, New York

May , 2022

ENTER:

Hon. Patrick F. McAllister, J.S.C.

.. . .., ... .. .. . . .. ... . .... . 65 o f 258
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

_,_____.--____.___.,____________.-,_______.._.x
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index No, E2022-01 16CV

ROWLEY, JOSEPH)NE THOMAS,and MARIANNE

VIOLANTE,

Petitioners,

- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN. SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF Tl IE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBI Y
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS. and THE NEW YORK STKFE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCll AND
REAPPORTIONMENT, .

Respondents.

-,----.__.._...._.---.,_..___,________.....-_______Ç

STATE OF WASHINGTON )
) as.:

COUNTY OF KING )

I, Ma± Braiman, being duly sworn, depose and say;

1. l am a candidate for Member of the United States House of Representatives, formerly

running inthe 22d District of New York,having been endorsed by the Libertarian Party of NewYork,

an independent body.

2. · I submit this affidavit in support of my emergency request to intervene in the above-

captioned action. I am fully familiar with the facts and circumstances stated herein.

3. I am moving for leave to intervene by order to show cause so that my rights as a voter

and candidate for a non-recognized party, known as an independent body, will be protected.
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4. I seek to intervene as of right in this action, on the ground that my interests are not

adequately represented by the present parties and since I may be bound by any judgment rendered

herein. CPLR §1012(a}(2) ("Upon timely motion, any person shall be permitted to intervene in any

action ... when the representation of the person's interest by the parties is or may be inadequate and

the person is or may be bound by the judgment.")

5. In the alternative, I seek to intervene by permission in this action, on the ground that

my claim and the main action"have a common question of law or fact." CPLR §I013.

6. The Legislature's unconstitutional redistricting has harmed voters' and candidates'

interests in fair representation. In addition, this Court's Decision and Order of May I1, 2022 also

harms the interests and rights of independent Congressional and State Senate candidates. Pursuant

to that order, Respondent New York State Board of Elections will now require independent

Congressional and State Senate candidates to start collecting signatures no sooner than May 21,

2022, and file their petitions six weeks thereafter, by July 5, 2022. None of the signatures collected

between April 19, 2022 and April 27, 2022, even if within the new districts for the same candidates,

will be considered valid (though previously-collected signatures for recognized party candidates for

the same offices will count to permit some of those candidates to qualify for the ballot without any

further petitioning at all). The number of signatures required has not changed from the statutory

requirement, which is 3,500 signatures for each independent Congressional candidate, and 3,000

signatures for each independent State Senate. candidate. IIowever, none of the independent

Congressional and State Senate candidates will be able to gather signatures on joint petitions with

any independent statewide candidates, because the two sets of petitions must be filed separately,

which is absolutely not the statutory stmcture intended by the Legislature. Those independent

statewide petitions must still be filed by May 31, 2022, while the independent Congressional and

State Senate petitions may not be filed before June 27, 2022, eliminating the possibility of joint
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filings with joint petitions.

7. The redrawing of Congressional and State Senate district lines has resulted in a

likelihood that the signatures gathered by independent Congressional and State Senate candidates

will not meet the statutory requirements, and sufficient signatures cannot be gathered between the

new starting date for petitioning of May 21, 2022, and the deadline for filing on July 5, 2022.

Between April 19, 2022, when independent Congressional and State Senate candidates began

petitioning to qualify for the ballot using the old district lines, and April 27, 2022, when the Court

of Appeals affirmed (against the predictions of many) this Court's March 31, 2022 voiding of those

old lines, I and many other such candidates spent countless hours collecting signatures and

organizing volunteers and paid petitioners, in the expectation that our completed petitions could be

filed six weeks later, on May 31, 2022. In addition, I made, and other independent Congressional

and State Senate candidates typically made, arrangements in our professional and personal lives to

set aside those six weeks for the all-important petitioning drive, arrangements many of which could

not be undone, and many of which can not be made again.

8. In addition, I will be losing a big motivational factor for collecting signatures, and

organizing others to collect signatures, because I will not be able to collect also for my favorite

Governor candidate, Libertarian Larry Sharpe. While I can circulate his petitions (which are

combined with four other statewide Libertarian candidates, for Lieutenant Governor, Attorney

General, Comptroller, and US Senator), together with my new petitions between May 21 and May

31 (the last day to file the statewide petitions), for the remaining weeks, until the last day to file the

Congressional and State Senate petitions which is July 5, I will be petitioning only for myself, while

my Libertarian statewide candidate friends (if they have managed to qualify for the ballot at all), in

turn, will have less incentive to assist my efforts. When you add on the recent and recurring

difficulties caused by constantly-evolving new strains of COVID-19 and related restrictions and
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common fears, which reduce the availability of signers and efficiency of petition witnesses, this

must be the most difficult year in New York history for independent candidates for ofUce.

9. I am requesting three forms of relief in this action: (1) that the deadline for

independent statewide and State Assembly candidates to Ge their petitions be extended from May

31, 2022 to July 5, 2022, so as to be coordinate with the new deadline set (on May 11, 2022) for

independent Congressional and State Senate candidates to file their petitions, permitting the

circulation of joint petitions; (2) that the signature requirements for independent Congressional and

State Senate candidates be reduced from the statutory requirement of 3,500 signature and 3,000

signatures, respectively, by at least 50% in light of the burdens caused by the previous petitioning

efforts which cannot be undone and which will cause more burdens in the future, the difficulties

caused by constantly-evolving new strains of COVID-19 and associated restrictions and fears, and

in the event the statewide filing deadline is not extended, by the lack of assistance and coordination

with statewide candidates whose names would otherwise be on the same petitions; and (3) that the

_ . signatures collected by independent Congressional and State Senate candidates between April 19

and April 27, 2022, from qualified signers residing within the new district they seek to qualify in, be

included in and counted towards their total signatures collected in thenew district.

10. I have not made any prior application for the relief requested herein, in this or any

court.

Mark Braiman

Sworn to before me this

_/_'day of May 2022 NOTARY .
PUBUC

F w
NOT RY PUBLIC 'sto m 6
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OFSTEUBEN

X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARIN0,
GEORGE DO0HER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE OARVEY, ALAN NEPHEW, SUSAN Index No. E2022-0116CV

ROWLEY, JOSEPHINE THOMAS, and MARGARET
VOLANTE,

Petitioners,

- against -

GOV ERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN

BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF

ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

--------.__.------.--_.--...--X

STATE OF NEW YORK )
) as.:

COUNTY OF SCHOHARIE )

I, William Cody Anderson, being duly sworn, depose and say:

1. I am Chair and de facto President of the Libertarian Party of New York ("LPNY"), an

independent body and unincorporated association.

2. I, on behalf of the LPNY, submit this affidavit in support of the motion of proposed

intervenor Mark Braiman, who is the LPNY's candidate for Member of the U.S. House of

Representatives ("Congress") from the (former)
22"d District of New York, to intervene in the above-

captioned action. I am fully familiar with the facts and circumstances stated herein.

3. In 2018 the LPNY's Govemor candidate crossed the vote threshold required for the

70 of 258 . . .
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LPNY to obtain recognized party status, the first time in its fifty year history it had achieved such

status. However, the Legislature passed a new election law in 2020, which truncated the period of the

status enjoyed by all recognized parties into two years rather than four. Under the new law, in addition

to the Govemor candidates, the President candidates are also required to meet a certain vote threshold,

and in addition, that vote threshold was set at a number more than double what it had been for decades.

Sure enough, in November 2020, and also due to the limited campaigning that was a result of New

York's Covid-19 travel restrictions, the LPNY*s President candidate did not meet the new vote

threshold, and the LPNY was reduced to independent body status again.

4. The LPNY's current Oovemor candidate, Larry Sharpe, now provides the only

opportunity forthe LPNY to regain its recognized party status, and it must gather a minimum of 45,000

valid signatures in order even to appear on the 2022 ballot.

5. In past years, in every even numbered year from the 1980s up to and including 2018,

LPNY candidates for Congress and New York State Senate (as well as for New York State Assembly)

were always actively recruited, particularly for those districts acrossNew York for which their petitions

would be filed with Respondent New York State Board of Elections ("NYSBOE").1 One important

value of such candidates for the LPNY, in the years in which it is an independent body, is that such

petitions can be and typically are combined with that of the LPNY's statewide candidates, which have

qualified for the ballot every two years since the 1980s, thus providing an assist both to our statewide

candidates, and to our Congress and State Senate candidates. But even local candidates whose petitions

are not combined with the statewide candidates' petition provide assistance, by commonly circulating

both petitions and seeking to obtain signatures on each one. One exception to that pattern was in 2020,

I Candidates running in districts wholly within a county, or within New York City, wilt file their petitions with the
board of elections for that county, or for New York City, respectively. Candidates running in districts that encompass
parts of more than one county, ether than those wholly within New York City, will file their petitiora with Respondent
NYSBOE.

. .. . . .... . . . .. .. . 7 1 o f 2 5 8
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when our President candidate qualified for the ballot by election at a national party convention, because

as noted, that year the LPNY was a recognized party, The enthusiasm of those local candidates and

their familiarity with their communities and local political activists always provides a substantial boost

to our statewide candidates'
efforts to qualify for the ballot, whether or not each Congress or State

Senate candidate him or herself qualifies for the ballot, because all collected signatures wilt count

towards the statewide total regardless.

6. In 2022, the LPNY and/or its local county afHliates endorsed four Congress candidates,

two State Senate candidates, and three State Assembly candidates, as follows:

-- Howard Rabin, for Member of the U.S. House of Reprentatives (l"
District)

-

-- Michael Rakebrandt, for Member of the U.S. House of Representatives (2d
District)

-- Jonathan Howe, for Member of the U.S. House of Representatives (14*
District)

-- Mark Braiman, for Member of the U.S. House of Representatives (22d
District)

-- James Coll, for State Senate (6*
District)

-- Blay Tamoff, for State Senate (7*
District)

-- Joseph Maffia, for State Assembly
(75*

District) . .
-- Pietro Geraci, for State Assembly

(104''
District)

-- Matthew Schieber, for State Assembly
(1446

District)

A copy of each of those candidates'
petition sheets is annexed hereto as Exhibit L

7. To my knowledge, all nine of those candidates had petitions prepared and plans made to

circulate them, as of April 19, 2022, which was the start of the petitioning period for all independent

candidates, according to the Election Law. Those candidates who were eligible to, combined their

petitions with our statewide
candidates'

petition, and those who were not, obtained both petitions so as

to eirculate their own petitions as well as our statewide candidates'
petition, a more cumbersome but

. .
still helpful process.

8. Eight days later, on April 27, 2022, the Court of Appeals handed down its decision
. .

affinning this Court's ruling, which came as a surprise to many of us. It was a happy surprise in some

respects, because I and most ofmy colleagues in the LPNY thought it was the right decision, but it also

caused inunediate difficulties for alt of our candidates. Our four Congressional and two State Senate
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candidates now had no districts to run in, and it soon became apparent that further petitioning for their

own races would likely be of no use. Our statewide candidates also no longer had any ability to keep

track of which Congress districts theirsignatures were being collected in, which made it impossible to

ensure they would meet the state taw requirement that their petition include 500 signatures in each of

half of the Congress districts.

9. LPNY Govemor candidate Larry Sharpe and the LPNY, as well as independent US

Senate candidate Diane Sare, began to explore our legal options, and retained anomey Jonathan

O'Brien, Esq., to prepare papers and file an order to show cause, seeking to intervene in this action on

our behalf, for relief from the extreme difficulties suffered by all statewide independent candidates

caused by the elimination of Congress and State Senate district lines, as affirmed by the Comt of

Appeals on April 27, 2022. Our proposed order to show cause was filed on May 12, 2022, and the

order was signed on May 13, 2022, setting the return date of our motion for May 19, 2022.

10. Meanwhile, on May 11, 2022, the order of this Court was issued setting out the new

. . requirements for qualification for the ballot, for all Congress and State Senate candidates, in

anticipation of the proclamation of new district lines on or before May 20, 2022. The May 11 order

harms the interests and rights of independent Congress and State Senate candidates. Pursuant to that

order, Respondent New York State Board of Elections will now requireindependent Congress and State

Senate candidates to start collecting signatures no sooner than May 21, 2022, and file their petitions six

weeks thereafter, by July 5, 2022. None of the signatures collected between April 19, 2022 and April

27, 2022, even if within the new districts for the same candidates, will be considered valid (though

previously-collected signatures for recognized party candidates for the same offices will count to permit

some ofthose candidates to qualify for the ballot without any further petitioning at all). The number of

signatuits required has not changed from the statutory requirernent, which is 3,500 signatures for each

independent Congress candidate, and 3,000 signatures for each independent State Senate candidate.
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However, none of the independent Congress and State Senate candidates will be able to gather

signatures on joint petitions with any independent statewide candidates, becaose the two sets of

petitions must be filed separately, which is absolutely not the statutory structure intended by the

Legislature. Those independent statewide (and State Assembly) petitions must still be filed by May 31,

2022, while the independent Congress and State Senate petitions may not be filed before June 27, 2022,

eliminating the possibility of joint filings with joint petitions.

11. The terms of the May 11 order have resulted in a likelihood that the signatures gathered

by independent Congress and State Senate candidates will not meet the statutory requirements, and

sufficient signatures cannot be gathered between the new starting date for petitioning ofMay 21, 2022,

and the deadline for filing on July 5, 2022. Between April 19, 2022, when independent Congress and

State Senate candidates began petitioning to qualify for the ballot using the old district lines, and April

27, 2022, when the Court of Appeals affirmed (against the predictions of many) this Court's March 31,

2022 voiding of those old lines, movant-candidate Mark Braiman and the other five LPNY Congress

and State Senate candidates spent countless hours collecting signatures and organizing volunteers and

paid petitioners, in the expectation that their completed petitions could be filed six weeks tater, on May

31, 2022. In addition, movant-candidate Mark Braiman and the other five LPNY Congress and State

Senate candidates made arrangements in their professional and personal lives to set aside those six

weeks for the all-important petitioning drive, arrangements many of which could not be undone, and

many of which can not be made again.

12. In addition, during the new six-week period proclaimed in the May 11 order during

which all six Congress .and State Senate LPNY candidates may collect signatures, each of them will

have lost a big motivational factor for collecting signatures, and organizing others to collect signatures,

because they will not be able to collect also for our Govemor candidate, Libertarian Larry Sharpe.

While they may circulate his petitions (which are combined with four other statewide Libertarian
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candidates, for Lieutenant Governor, Attorney General, Comptroller, and US Senator), together with

their new petitions between May 21 and May 31 (the last day to file the statewide petitions), for the

remaining weeks, until the last day to file the independent Congress and State Senate petitions whichis

. July 5, each of those six LPNY candidates will be petitioning only for themselves, while our LPNY

statewide candidates (if they have managed to qualify for the ballot at all), in turn, will have less

incentive to assist the efforts ofthose six of our candidates. When you add on the recent and recurring

di fficulties caused by constantly-evolving new strains of COVID-19 and related matrictions and

common fears, which reduce the availability of signers and efficiency ofpetition witnesses, this must be

the most difficult year in New York history for independent candidates for office.

13. Furthermore, two of our State Assembly candidates (those campaigning for the 104' and

144*
Districts) whose petitions must be filed with Respondent NYSBOE (and whose petitions are thus

joint with our statewide candidates), and all other such independent State Assembly candidates, would

be harmed and likely unable to qualify for the ballot at all, should their filing deadline not also be

extended to July 5, 2022, if this Court extends the filing deadline for independent statewide candidates

to July5, as it should. That is because their petition sheets would have to be withheld from filing until

after May 31, if those joint petition sheets are to be included in the whole petition to be filed on behalf

of the statewide candidates, on July 5, and there would be little time after such a ruling, for such

independent State Assembly candidates to ereate new separate petition sheets and then meet the

signature requirement in the remaining time. And to be fair to those independent State Assembly

candidates who do not file their petitions with Respondent NYSBOE, their deadline for filing should

also be extended to July 5, 2022, in line with that of all other independent candidates, in that event,

14. I urge this court to consider the harm that will likely result to every truly independent

political party and candidate in New York State, as well as to every New York voter, myself included,

should the reliefrequested by movant-candidate Mark Braiman not be granted, not just this year but for

aw---,. . . .. .. . . . 75 o f 2 5 8
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several years into the future, as a failure to qualify a Governor candidate for the ballot prevents it not

only from having an opportunity to keep or regain its recognized party status, but also eliminates all of

its enrolled members from the rolls of Respondent NYSBOE, as those rolls ate maintained only for

"Othe independent bodies that have run a Govemor (and now also, apparently, aPresident)candidate

in the last election. There are no parties presently appearing in this action who represent or have

advocated for the interests of independent bodies and candidates in this state, at all. For all those

reasons and many others, I urge this Court to grant the relief sought by movantmandidate Mark

Braiman, and I thank the Court for its consideration of these issues.

William Cody Anderson
. .

Sw rn to before me this

day of Ma 2022

OT PVBLIC

LORA L. HERSLA
movany sue.orate or usw voms

le. ownsasesso
evermes in embehards 0eauty

or o"hesessee sm,sves oeseas, seR#f

7 6 o f 2 5 8
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IndependentNominatingPetition

L theundesigned,doherebystatediat Inm a registeredvoterof thepolitical.anit for whicha nominationfor publicof&ceis herebybeing
male, that my presentpraceat residenceis endyscitedoppositemy sigaatmuhereto,and Ebat1 do herebynooniaereEbefollowing named
personsascandidatesfor ctcctionto publicoffices 10be votedfor atthe clectionto beheldon the B"

dayof November,2022,andthat1sciect
themarneijhertarian Partyastheamneof 1heindependentbodymakingthenonlinwons andtheimageto therigin asIheerablernof suchbody.

Nameof Candidiac PublicOffice Placeof Residence<.aurvgomal-r inaKi

Iarry Sharpe . Governor of New York 23-1424'Ave,, Astoria,NY I I 102
Andrew C. HoB1ster IJentenant Governor of New York 710JanepRoad,Rochesler,NY 14612
SeanC. Hayes Attorney General of New York 20DRectorPlaceApt. 19L.New Yott, NY 10180
WilHarn K. Schmidt Comptroller of New York 1874CrompondRi, Apt. 3 B7,Peckskill NY 10566
Thornas D. Quiter U.S. Senator from New York 1789stateIIighway 8, Motmt IJeran.NY 13809
Howard Rabin U.S.Cengressman, District I 88Virginia Ave,, Plainview,NY ||5tB

I doherebyappoint: WiniumOxtyAdams, P.O.Bon910,bfiddiobergh,frY12122 Ited:catM.Arrigio 24PtedcInWay,$"ramgaSpgingtCF121166
ad oeyDhio m WesMea SewajanRoshemaNYJ4445 GehrictWE.Fxmam 65.0Wethopele5treet..Apt.4A,fiegoParibNYl]374
Diant,J.Whitmtr 5806E""11-anc.IAkewice,NY14053 Pictee3,Ge:aci 25RockwnedDrive,Newburgh.NY13550
Andus-hLKetz 35r½irRekiA*cane,humenus,n,NY 478t Paul4 Oriedhe 157BragSaleus.,Apt,4R.EmaldyA)|Y U237
IairaL Newell PO.BazML,MkIdisburgh.NYm22 RichardF.PunpFi d0lmesMense,AparachhtNY13732

asa comrnitteeto fill vacanciesin accordancewith theprovisionsof theclectiontlaw.
In wjules whot:of. [ havehereuateactmy hmid.theday-andyearplacedoppositemyignature.

Date Name of Signer gee gence Town x Gy(prirdednamemaybeadded) Faps In NYC.Coimty

/ /2022 X

printedrLarom:

/ /2022 X
2

printedname:

/ /2022 X
3 -------- ------

/ /2022 X
4

printedname:
..

5
/ /2022 X .............. .
prinudname-

/ /2022 X
6

printedname

/ /2022 X
7

printedthame'

/ 12022 X

/ /2022 X
9

/ /2022 X
10 -- - ------·---

printednamp;

STATEMENTOF WTINES$
li ...........-...-- foameofwriteenspraupI an adulyqualifiedvoterof theSl:etcofNewYorkandnewreskical

(gesidcuteaddisza).
Eachoftheindividualswhoseammesaresubscribedrmthispethe sheetcontaining (115in sumtier)signattries,utwcrihadthegamein spypresenceonIbe

$ nb0¥EilXRGiMDLI8BdillfC liCdInitaSclÍtir heirSclf10bethegild€,dNaW40RigDCdth0Sshtr:t, I Ltnders.tandthatthisstatementwill heacceptedfor aDpurposesasthe
equivalentofanIf ide trand,if it containsametadalIntse£1agetnerug.shaEsubjec1memr1rewinepenalliesasif I hadhecatLnlysworn.

Danc Signaturnof Witness
WITNESSHFRrtrfCAT1ŒMINFORWATION:'liegongswingInfosemainnanuatis completedpikemEs withthebondarelectbanehagrdetforthispedtlemsheetmbevali1
Towna cry o>tmty:
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" IndependentNominatingPetition
L thetindersigned.doherebyslatethat I amnreglneredvoterof thepolitical unit for whicha nominationfor public offico is humbybeing

made,that my presentg4sceof residenceis Endyamed oppositemy signaturehereto,and that I do herebyniminate the fo)]owing narned
. personsascandidatesfor chetica gopriblic offices to be wted for at theclectionto beheldon the 80'

dayof November,2022,andthat I select
thename1JbertarianPattyasthenmneof theindependentbodymakingthenomiriationsandtheimagem theright asthe cmblemof suchbody.

Nameof Cunclidate PublicOhe Placeof Repdence(aheasiomandassisatsmeark.ab
Larry Sharpe Goverrior of New York 2tl4 24* Ave.,Astoria,NY I1102
Andrew C, Hollister Lieutenant Governer of New York 710JamesRoad,Rachester,NY 14612
Sean C. Hayes Attorney General of New York 2M Recør PlaceApt. 14 New Yoit. NY 10280
William K. Schmidt ComptrogerofNewYork 1874crotspondRd.,Apt. 3 B7, Peekskill NY 10566
Thomas D. Quiter UJiL Senator tnam New York 1789Sme Highway3, Mount Upme,NY 13809
Mike Rakebrandt U.S. Congressman, Dharlet 2 125BattedCimle, Hohmok, NY 1174I

I doherebyappoint wintwacodyAndemmPA ses.910,IdWdWomgh.NYm22 RabenM.Amga 24PreserveWay,3mramgaSpHngs,NYMS
AnthonyD'Omman L22WrmiFehungStmas.EmanNochastrr,NY14te GelvisilsS.CorDrve65ficWethropleEm Apt4A.ItegePark,NYI194
DnsorJ.Wigamar sgchfastlane,,1.skewew.NYH055 ParamE-(iered MJtaikwoodDitm NewbertttNY250
Ana*=M..Entmu 35FawfitailAveams.JarnestownNY1470) Peelhs..GritutDe 137,$targ5treer.Apr.4E,Azañklyn,NY||D7
LarsL Neueil PD.anzMt. Madichargh.NYnm Rised F.Farten d IIolmesAvesse,Apshichin,NY13712

esacommitteetu Hll vacanciesin accordancewith theprovisionsof theclecdonlaw,
In witnesswhereof,t hm: heatioto setmy hand,thedayandyearplacedoppositeraysigninure

Date Name of Signer · Town or City(printedemmurmuayheadded) Exceptin NYC,County
/ /2022X

1
pdatedname:

prirnedname:

/ /2022X

printedmame:

/ /2022X
4 --- - -

printedname:

5
/ /2022X ..___--
printalname:

/ /2022X

printedcame:

/ /2022X
7 --

pnotalname:

/ /2022X

printedUnmg

/ /2022X
9

priritedname;

/ /2022X
10

printedname;

STATEMENTOF WITNEs5
L. . . .. . _.__... __ (nameofwitness)slate;Iwn adulyqunfifiedvotesof theStateof NewYorkandnowresideat

,,.,_.,.,.., ., ,,_ ,,, . ... fresidenceaddress),
t:achof incindividualswhoacnamesaresemanisedto thispetitionsheetceriamining _ Stil in sumber)sipatures,subscribedcicsame14Jayprescaceunthe

dausaboveindicatedandidentifiedltimselfcr heractIto heth: individualtho signedIllisabcet,I um5Esstandthatthisatantmentwill beacccpiedfor all purpacaasthe
equivalentof anaffidavitandLif it cmednamnezerWh stmicment,dall subjedmetoShesamepenaluesasif Batl beendulymurorn.

()gre SignatureofWrtness
wrrsss IDE.VrTFICATIONINF01tMa.Tmmite hanwing.inrarimmia"=sihecauselemelpr=emEling=khthehemiqIeludomsmdxeshr duspmRiomminz1guh MS
TownorCity" . Coomy
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F-
INDEX No. E2022-011.6CV

noc. no. 333 Independent Nominating Petition acom sman u /2022

L thetmdcEnigned.debornbystatedatIsa angistered wour of thepotifical unh for wiricit anominationfor pubUcneica is hereby-
g made,thatmyprescotplaceof rtsidencels trely statedoppositsutf signalIc hercta,andthei raioherebynondoatethefogowingnamed

penousascandidatesfor electionto pubUcofBeettobevehd hr attheelectionto beheldon theRSdayof November..2022,andthisI scled
the nameGbertarianParn asthe nameof the independentbodymak1agthemominationsandthe imageto the right asthecablem of such
body.

Nornaof Candidate Eu_hlis.Qh Placeof Hetidence(dehredk.mtee.e rast inestimen

Larry Sharpe Governor afNew York 2114 24thAw,, Ataris, NY 11102

Andrew C.Ho1tiater Lieutenant Govermor ef New York 710JanesRost Rachester.NY14612

Sean C.Hayes Attorney Generat efNew York 200RectorPlaceApt 10New Yods,NY 10280

WilHam K. Schmidt Comptra&er of New York t874Campond R&, Apt. 3 B7, PeekskB1,NY 10566

Theotas D.Quiter U.S.Senator fromNew York 1789Stan Highway 5,Motøt Upmn,NY 11109
Mark S.Braiman Representativein Congress,22"District 47t5 EastEakeRoad,Campovia,NY D015

I do berebyappoint: WillmeCoDAndencePA Don910,M14dlebugANY11122 Roberm.Ardge M Pmeme¾y.2ernarge IrY L3864
An4tU D'Dmde 1%lWeaFil¼m9aest,FMRochemme,NT t4445 Odmistle& Congova.65-60WgAdroleEveAActeA,RegePad,NY11374h t Whe SSM5sLImam,I4srI2w,NYHD85 PicIreS..Gami 26RaiwmedDdes,NhwheslkNY12$50
AmbewbLEulsrac 35PahfisMAymme,Jameeum,MVWD1 Paulbl,aindI" 13Masthe4 Apt4R.Bradd¼NYI1271
I,m L.74MM .P.0.tim321,Midflphorgh,NY12122 RichmML Puncil 4HahngsAwame,ApniedDn.NYUS

a aormunitteeto ml racanciesin accordancewith theptevisionsofthe clectionlaw.

In witnesswheretÇ haveheermnroseEmy handdhedayandVL

Date Nanne o ne:-
Reafdence Termer Chy

(printed mameusy be added) Empt la NYÇ Cou
/ /2022 g
Prinandnama·

2
/ /2022 X

Printedname:

I 12O22

Prhuedimme:

Pdredname:-
.. _

/ /2022 g5 -
Pdatsdnume:

/ f2022 g
mome-

/ /2022

2022

Prhnedmms

BTATEMFRIOFWrINEE9
L; - (nateeof stume) Mets1smadulyqualil\cdvtantoton Swsof NewYorkmidopwmide at

tr@$!Baenddeums).
Eachords indt¾taniawhosenamesmnedemibedesels pedaonsheetannuanby (6u ineueber)signatutesaubmerbedas samela mypremmesmeibe

catesabovetr asmaandideamineransetrerbenettwtmtheindivi4mwhosignedmisanst Inascomand@anthisshnetigentwintoacceptedfbrsitpmposesm
- timenewakeof"e af5eavitsmLif itcarsainsatutmial 6 asstuacman,zus jectmetrthe unmepensiderst itIhea bee dutyanes,

. ...........
Date SigunsearwIorse

. MtNBBSCDTRTIFRATWNWFORMA�0rtThethrhs falbutionquanbecam%edenorbrmintwkhmebomioIeiceseelaenlarIbrmispecdeoisbtvatW.

nwe orory: canar:

CD. 77 4 of 4 Sheet No,

80 of 258

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

80 of 258



FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NY SCE F DOC . NO. 703 RECE IVE D NY S CE F: 08/05/2022

Independent Nominating Petition

L theunderslgned.doherchystatethatJama regisgeredvoterof thepoEticalunit for which anominationfor publicoffice is herchybeing- made,thaEmy presentplaceof residenceis truly statedoppositemy signamrehetero,and thaz( do herebynominatethe following named
personsascandidatesfor clectionto publicoffices to be votedfor at the electionb hetuckion the B* dayof November,2022,and thatJselect
thenameLibertarianPanyasthenameof the independenthadymakingthenominationsandtheimageto theright astheemblemof suchbody.

Nameof Candidats. hblic Office Placepf Resdencetab"PenOskaam=Imirkwk
James L Coll State Senate, District6 579Arlingtori Drive,Seaford,NY 11783

I da herebyappoint: Is e-oneser 636stewartAm,eempage,NYWE4 HowanIEmbia M V iniewsNY0803
IMayTemoff SSBayviewAve,thtWamidogmANY11850

asacommitteeto fin vacanciesin acczrdancewith theprovisionsof theelectionJaw.
in witnesswhereof,t havehereuntosetmy band,thedayandyearplacedoppothetnysignamre.

Date Name of Signer Town or CityÆrinteelnaanemaybeaddeÆ ExceptInNYC,County

/ /2022 X

printedcame:

2
/ /2022X

printedname

/ /2022 X
3 -

printedname:

4
/ /2022X

printedname:

/ /2022 X
5

printedname:

/ /2022 X
6 -

. printedname:

/ /2022 X
7

printedname:

/ /2022 X

printedname:

/ /2022 X
9

printedname:

/ /2022 X .

printedname

STATEMENTOFWLIWPES

1. _... ..... ....._.. (namicof witness)stale:Iamadulyqualitiedvoic3of Ebehateof NewYorkandnownzidoat

fresidenceeddruA .
Eachof theindividuals.whosecametaresetscribedto & petitionshedcontaming (M in numbensignatures,aburibed thesamein mypmetosonthe

datesaboveindicatedmelificatiTnedhinuelfor henettto betheindividualwhosiped tidsTheet Larnlerandthat% gecmentwill beacceptedfor all pwponesasthe
equivalentofanafBdavitand,if it contaimamaterialfahestatementshallaubjectmetothesamepeppitiesasif t hadbeendulysworn.

Date Signannor wimess
WTTNES$fDENTNICATIOtt(NPDRMAT1086ThefollotinadefoawicamuellecumploodpthodeMngwiththeboardoftincelessinoMetñu44 pmensluggobev4

TownorCity County
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IndependentNominatingPetition

I, the undersigned,doherebystatethat1 ema registeredvoterof thepoEticalunit for which ammDnatiottforpubHeofHceis Acmby6cing
made,that my presentplms of resideruzis truly statedoppositemy signururetwreto, andthat I do herebynominatethe following named

personaaseandidatesfor electionto publicof5cesto te voiedfor at thecIcetionto beheldon the r dayof November,2W2, andthatI select
ghenameLibertaria Partyasthenameof theindependentbodyniakingtheinndontionsandtheimageto theright astheembh:mof sucttbody.

Nimit..nfCandida10 DIMlRDfKe Placeof Residimeeç-J.w.aom...e- h w
Blay Tarnoff State Senator, District 7 ,55DayviewAm., Pet WashingtomNY 11051)

I doherebyappoint On"yIkwoun 136BapiewR-L Mmum"es,NY110È RadyeTamnU M BayswAve.,hit Wubimpin.NYI]950
CanymColmTarae.ff 5$BayviewAve,PeutWashingamNY|105D

asacom3niticeto fdi vacanciesin accordancewith theprovisionsof theclectinlylaw.

In witnesswhereof,1havehcmunnosetmy hand,thedayandyearplacedoppositemysignarms.

Date NIGC of SEner Residence Town or City
(printeelpornesimybeadded) bcept in NYC,County

/ /2022X
1

prmtedname:

/ /2022X
2

prmtedEmme.

/ /2022X
3 ----

rhBtedÏmRMc'.

/ /2022X
4 -· ------

pnniettoame

/ /2022X
5

pnniedanmec

/ /2022X
6

(hrirtttdflaFIBC

/ /2022X
7

pnntednmte

/ /2022X
8

prmtedname

/ /2022X

prmtednarrie:

/ /2022X
10

pmtedname:

STATEMFNTOF WITNESS

1, (namenfwdness)state:[ amadutyqualifiedvoterortheEstateofNewYorkandnonpIcsident

-----..·.................- ---... - (rendericeaddress)
Eachof theindividualswhosenamesaresubscribesitothispcmionslw.1containtin.g (illi in number)signatures,subscribedthesamein.Inypresenceonthe

datesaboveindicatedaftdidentmedhimselfat hersuffto hedu individun]whosignedthissheet.I undwstartdthutthisstaterocitwill beacceptedfor all pwposeeas1he
sqtuvaleritof anat'ftdawtar4 if it containsainagerial.finineatnam.ns14shallsubjectanetotlaesarnepenaluesasif I hadbeendulytworm

DeIn SignatureofWitnese

WITNESSSDÇBr“IFICATM91INICRMATION-ne foAnwianinform"tiumsmasibecompretedpriortohhogmahtbsbnardofsFac\ionsittorderGrthispeGilionsheermbe1raEd.

Townerary canry .. ____
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IndependentNommatmgPetition

L theundersigned,dohcrchystatethatI artia regisuiredvoterof thepolitical unit farrwhich anominationfor public office is herebybeing
. made,thal my presentplaceof residenceis ingly slair opposimmy signatntrehereto,and thpt I do herebynomlasts the fonowing named

personsascandidatesfor electionIn public oJBoer10bc-votedfor at theelectionto beheldon the 8*
dayof Novernber,2022.andthat I select

thenameLibertarianPartyastherNuneof theindependentbodymakingthenorninationsandtheimageto lheright astheemblemof suchbody.

- Nene of Canctidwe PahlicOffice Placeof Residencesi=rworm:am:mso mn
Joseptt A. Moffia Member, New York Assembly,

75*
A.wembly District 100West37dL#14J.NewYork, NY 10019

i doherebyappoinc May-JeamMusis 1t1)Wen575tsus, NewYurkIolH9 FoolIkunniclh 100West375ktcI,#|4P.NevrYu®|00t9
Debratedhic 9Wuat68mStranNewYortNY191Zt3

asucommitteeto fill vacancienin accordancewith theprovisine of theelectiortlaw.

In witnesswhereoU havehereuniosetmy hand,thedayandyearplacedoppositemysigrtætwe.

Date Name of Signer h-Ida Town or City
(printedammeannyheadded) Exceptin NYC,County

/ /2022X

pnntedcame:

2
pdntedname

/ /2022X

printedname;

/ /2022X
4

pdani name;

/ /2022X.
5

, prime4mame:

/ /2022X
6

printedname:

/ /2022X
7

pántedantrW

/ /2022K

priotr4name,

/ /2022X
9

prianxinamm

/ /2022X
10

prmtedname:

STATEMEPFfOFWIrNESS

1, (nameof witness)state:I nmadulyqualiliedmectoftheStageof NewYorkandnowresideot

6 (FESidenedaddf06S),
Eachof theindividualswhosenalucaareschscribedtathis petiticeslmelmmtaining (fd}ik number)sigprimres,subscribedthesamei.amyprescuceonthe

datesshoveIndicatedsmlidenlifadhimselfor herselfIn hetheindividerfwhosignedtbseshnel. I enderstagedlhatOtinstatememwill heaccc.ptedfor all pmposesa.5the
equivalcotofanaffidavitand,if it containgamatedalfalsesimlemem.shaEsubjectmetothesamepenaldesasif I hadbecadulyswom.

signamteorwimen

WITNESSIDFNfrMCATIONEFtrM KnON:us fonowingInawnmucemudbecanplestpriortomingwhhth:bespdoIE1eedonsisunferhrthmIstinnodeelb bevulkl.

Towoorcar
e-ty· ..
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Independent Nomiriating Petition

L theunderaigned.do lierebystatethatI mrla registeredvolerof thepoliticlil teh for widch aposination for publicot'ce is herebybeing ,
made,thagrny preseraplace.of residencein truly sated oppimítemy sigasturehereto,und that 1 do harettynotrtinatethe following named
personsascandidatesfor clectionto publicolEcer to he waedfor al theelcetionm beheldon the 8"' dayof November,2022.andthatI select
thenameLAertarianPastyasthenatreof theindependentbody makingtheacudnationsandtheimageto therighttasthecrnblemof sucttbody.

Nanaeof Candidate Public01%ce Placeof Sesidergmunimaommseriareamina
Larry Sharpe Governor of New York. 23-14246 Ave.,Asturia,NY II102
Andrew C. Honister Lieutenant Governor or New York 710 JancsRoad,Reeberter,NY 14)
Sean C. Hayes Attorney General of New York 200Recar PlaceApt 19L.NewYork, NY 10280
WElam K. Schmidt Comptrailer of New York 1874CrompondRd, Apt 3 B7, Peeknkin.NY 10566
Thornas D. Quf ter U.S. Senator from New York I759St.ateHighway8, Mount Upgrm,NY 13809
Pietro S. Geraci New York State Assembly, Mstdct 104 26Rotwood Drive Newburgh,NY 12550

I do herebyappoint' WimamrarlyAmhnamP.O.Boa9L0,Middisbergh,NTul22 >tehertM.Arr¼rg 24PromrwWay,sauamgaSpring.NYt2%6
AnihunyTYOmrâ 122Wtw"Filb"weSi"ma,Em±ILocbmatatNY14445 GabrictisS.Coulows6M0WorhcmIcStrom,Apt.44.RogorarL)W11W
DamacJ.Whimier MD67.asiLege.Lakeview,NT MG55 Pentnu5 Gerni 26RockwmdDrie.Newbwgb.NYL255D
ArmhswR r.elamme M ]¼inkIdA ]mars1own.NY147DF .. FaulM.Grimme. 1575tairSnem,Agn.4N.Brooklyra.NYI I117
imeL Newell. P.0gemM hGddlebagh.NY12123 Richar"lE Paracll 4B"hersAw.nap.Aparim,NYDM

asacomTnitteeto G1)vacanciesin acconfanceýth theprovisells of theelectionlaw..
in witnesswhereaf.I havehereamosetmy hand,thedayandyearplacedoppositemy signamre.
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cletednamemayheadded) Enept in NYC,County
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5
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/ /2022 X

pnntedname.

/ /2022 X
7
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/ /2022 X...................- .--.. ... ........ -
printedunne:

/ /2022 X

printedname-

/ /2022 X
10

printedname:

hTATllMElfr OFWr“NESS
L (nameof wiouendatate-I ataadimirqus6•tedvoterof tboStateof NewYwk andnowresideat

Eachof theimliv mhwlmsenammaaresubscribedtothiapetiriensheercommiu.ing .. (El in nurubcs)aipaturce.subncTibodthesanein mygrexaceonme
- datesaboveindicataied stlemifiedhimwnor berselfm beatueindividualMaosigfuxtthiszInon..I midratandthatthisstatemeniwill heacceptaifor all purpScsm tim

eqIMera ofanaffidavisasid.if sicausinsaIItancrialfabegaleinentshallsubjodrnetothemamepertahicsasif I hadheendulysworn.

Deae Signalureof Witness
. .._.......................

wrTNFM IDP.NTIFK'AT10"lWMMMATI&%TheInilowinginleeinstinammuteemiplmedjxis tofiLagw|atheboardofplacéeeniramierfurtNapedtiumsheetmbevald
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IndependentNominatingPetition

L theundersigned,dober.by statethat I ama registeredvoter of thepoUticalunit for whicha nouninationfor publicoffirm is herebybeing
madeçthm my presem̀ mr of residerjeeis 3rulystairst9posite my signshunhereto,.imidthat I do herebynominateIhe follawirrg named
personsascandidatesfor clectionto pubscomcesto be votedthr at theeIcaion in beheldon abc8*

dayof Novernber,2022.andIbag1select
thenametibertarian Partyasthe anmeof theindependentbodyInakirtsthenominationsandthe imageto the11 t astheemblemof auchbody,

Mameof Candidate PubEcOffice Placeof ResidenceaL"lweism -i±""g="* r-¹=e

Larry Sharpe Governor of New York 23-1424* Ave.,Astoria,NY 11102
Andren C. Hollister IJeptenant Governor of New York 710InacsRoad,Rochester,NY 14612
SeanC. Hayes Attorney General of New York 2fjo RectorPlaceApt. 10 New Yorit NY 10280
WUllam K. Schmidt ComptroUer of New York 1874CrornpondRd.,Apt 3 B7. Peekskill,NY 10566
Thomas D. Quiter U.S.Senator frarm New York 1781)slate fai@way8, Montir Uplan,NY 13809
Matthew M. Schieber New York State Assembly, District 144 199Two RodRoad,Alden. NY 14004

I doherebyappoim: waiimeesy andm.n P.a nea9ao,winuchmah,NY12nm nebrau.Amise 31Pascoawassaramsasonags,NYh286tu
Ambeny[FOracle IN WestFlibrueSwes.EmerRochasinr,NYb4445 Cisbrirlic& CoeAwsfiS6GWaherelt51satt,Apg.dA,RegoPrk,NYII F34
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tavaL.laurntl PC Sms321..Middleher2b.W12122 RicisedF.Punell 4EgolanAvenue.Ap"behip,NY137M
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primedTuame:

/ /2022 X
6

priMedname·

/ /2022 X .

printedname:

/ /2022 X
8

printedpame:

/ /2022 X
9

prir4edpmme:

/ /2022 X

primedmame
S' 'ATEMENTOf WITI 3'i
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
--.---.------.---____..-----..--,--- Ç
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIACLARINO,
GEORGE DOOHER, JR., STEHPAN EVANS, LINDA . AFFIDAVIT IN SUPPORT

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index No. E2022-0116CV
ROWLEY,JOSEPHINE THOMAS, and MARGARET

VOLANTE,

Petitioners,

- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWARTCOUS“NS, SPEAKER OF THE ASSEMBLY .
CARL HEASTIE, NEW YORK STATE BOARD OF
EI.ECTION S, and THE NEW YORK STATE LEGISI,ATIVE
TWSK FORCE ON DEMOGRAPHIC RESEARCH AND .
REAPPORTIONMENT,

Respondents,

STATE OF NEWYORK )
) ss,:

COUNTY OF QUEENS )

I, Jonathan Howe, being duly swom, depose and say:

I. I am a eandidate for Member of the United States House of Representatives,

formerly rurming in the 14th District of New York, having been endorsed by the Libertarian

Party ofNew York, an independent body.

2. I submit this affidavit in support of Mark Braiman's emergency request to

intervene in the above-captioned action. I am fully familiar with the flicts and circumstances

stated herein.
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3. My candidacy has also been significantly impacted by this Court's order, dated

May 11, 2022, setting a new petitioning period for independent U.S. House of Representatives

and N.Y. State Senate candidates. As a candidate for the United States @iouse ofRepresentatives,

I am required to follow the New York State 2022 Official Political Calendar posted by

RespondentNew York State Board of Elections on their website in order to know when to collect

signatures for ballot access, as well as other important dates relevantto the election. The election

calendar dated April 1, 2022 has remained on the Board's website since that date, and continues

to be hosted there and presented as the current clection calendar1 That calendar indicates that the

petitiorting period for independent Nominating Petitions was to mn from April 19th to May31st.

4. I began collecting signatures on April 19th and continued to do so through the

Court of Appeals decision which affirmed the invalidation of the newly drawn election districts

on April 27th. After reading the Court of Appeals ruling, checking the NY State Board of

Elections website for a new calendar. and consulting with other candidates, I was unable to find

any guidance as to whether I could or should continue in the petitioning process. With no

guidance and the clock ticking down, I chose to continue gathering signatures. in an elTort to

ensure that these signatures would be valid and from voters in my eventual district, I focused on

petitioning in my immediate neighborhood, with the hope that those neighbors would be in the

same new district, whenever those might be drawn. On May 11th, after reading the order from

this Court which issued a new clection calendar, I stopped petitioning, and asked my friends,

family, and volunteers to do the same. As of the afternoon of May 11th when I received the

Court's order. my campaign had collected just over 1000 signatures.

5. I have been working with my campaign team and various volunteers since

September 2021 to plan for the petitioning periodI We all knew that petitioning for signatures

1httpsWwww.etections.ny.gov/NYSBCE/law/2022Politica)Calendar.pdf
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during the Covid-19 pandemic would be a challenge.As soon as the NY State Board of Elections

Political Calendar was published in early 2022 1 used it to schedule four days o1T from work in

late April and seven days off throughout the month of May. I thought it was important to do as

much of the petitioning for my campaign myself, both due to limited resources and in order to

help introduce myself to members of my community, and I knew I couldn't get it all donejust on

weekends and weeknights after work. My aim was to complete petitioning by May 24th, so all

those days off were scheduled prior to May 20th, the Friday prior. I am a public defender in

Bronx County Family Court and the process of taking time off requires scheduling hearings,

conferences, and other court dates around those days many weeks or months ahead of time. As a

result of scheduling time offin April and May, my court calendar from May 24th through the end

of June is particularly busy, and I will not be able to take many, if any, additional days off to

petition on rny own. ..

6. in addition to scheduling time off from work to petition, I also made plans for

friends and family members to help collect signatures. I scheduled events, petitioning groups,

and even arranged for friends to come stay with me in my home fmm outside the district to help

for days at a time. Many of these friends, family members, and volunteers also took time off

from work and scheduled significant periods of time to come help petition. tirne they are not

likely to be able to spare again in the near future. My mother-in-law, Xiaoxia Gu, works in

education und was able to use time during her school's spring break and other scheduled days off

to petition for me among the Mandarin speaking community in the district; she was able to

gather over 100 signatures (which she surprised me with on Mother's Day, no less). She will not

bave the same availability in the new petitioning period, and is extmmely discouraged and

disheartened by how those signatures she already gathered are now invalid. Finally, in another

E
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particularly poorly timed plan, I have a friend from outside New York City staying with me to

help petition from May 14 until May 20; now, thanks to the new petitioning schedule, he will not

be able to collect any signatures for my campaign, and it is far too late for him to change his own

travel plans.

7, Requiring my campaign to start over will make it significantly more difficult to

get signatures from those voters who already signed my petition, who believe they have already

signed and are unaware that their earlier signatures are now invalid. Most of my petitioning,

especially after the Court of Appeals decision on April 27th, took place within a mile or less of

my home, and it is very likely that many of the same voters will be in whatever new district I end

up in. In my experience, many people who would walk by and decline to sign my petition would

explain that they had already signed for another candidate this year; most people seem to know

you cannot sign for multiple candidates, not to mention multiple times for the same candidate. In

the minds of the vast majority of voters who signed my petition already, they will assume they

should not stop and sign again, and that doing so would he akin to cheating. like voting twice. I

anticipate significant difficulty in getting any of those voters to sign my new petition starting

May 21st.

8. One of the most severe harms caused by the change in my petitioning period is

that I will not be able to petition alongside other candidates running as Libertarians in the

November 2022 elections. Since April 19th, at least ½ of the time I have spent petitioning has

been with one candidate or another. I have gathered signatures and attended campaign events

with Larry Sharpe, Thomas Quiter, Sean IIayes, and Bill Schmidt, all Libertarian state-wide

candidates. Campaigning together has been far more effective than campaigning alone.

9. My campaign put so much value on campaigning together with other candidates
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that in early March of 2022 I coordinated with Thomas Daniel Quiter. candidate for US Senate

from New York, also endorsed by the Libertarian Party of New York, to have Mr. Quiter travel

from his home in Mount Upton, New York and stay in a hotel near me for two weeks so that we

could petition together. Mr. Quiter was born with osteogenesis imperfecta, brittle bone disease

and uses a custom made electric wheelchair and mobility van to get around. The process of

having M.r. Quiter travel to the (former) 14th Congressional District involved having a campaign

volunteer travel from New York City .to Binghamton, NY by bus. then take a cab from

Binghamton to his home in Mt. Upton, NY, and then drive both of them back to New York City

in the mobility van. The process of campaigning with Mr. Quiter (on those days J took off

specifically to do so, plus weekends) involved traveling from my home to his hotel, using a

battery jump-box to jumpstart his van, loading and locking him into the van on a mechanical

folding ramp, driving to an accessible location with good foot traffic. unlocking and unloading

him from the van, and then finding a large enough spot to park his van for several hours in New

York City. This process is then repeated on the way back alter petitioning, and takes several

hours that could have otherwise been spent gathering signatures. However, as we predicted,

campaigning together brought us far more signatures and more than made up for the time spent

in transit. Mr. Quiter will not be able to schedule or afford another trip to my new district once

they are drawn, and all the clear benefit we gained from working together will be lost.

10, The above mentioned harms do not only affect my campaign and the rights of

those voters who signed my petitions, they also affect my own rights as a voter. I am much less

likely to be able to vote for myself, or for any independent US House or New York State Senate

candidates in my eventual districts. Additionally, the fact that fewer of my volunteers (especially

close friends and family members) are now interested in petitioning for Larry Sharpe, Thomas
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Quiter, and other statewide candidates when they are not able to petition for me as well, makes it

less likely that the statewide Libertarian ticket will achieve ballot access in this election, further

limitmg my rights as a voter to vote for candidates of my choice.

IL I am supporting Mr. Braiman's request for three forms of relief in this action: (1)

that the deadline for independent statewide and State Assembly candidates to file their petitions

be extended from May 31,'2022 to July 5, 2022, so as to be coordinate with the new deadline set

(on May II, 2022) for independent Congressional and State Senate candidates to file their

petitions, permitting the circulation ofjoint petitions and joint campaigning; (2) that the signature

requirements for independent Congressional and State Senate candidates be reduced from the

statutory requirement of 3,500 signature and 3,000 signatures, respectively, by at least 50%. in

.
light of the burdens caused by the previous petitioning efforts which cannot be undone and which

. will cause more burdens in the future, the difficuhies caused by constantly-evolving new strains

of COVID-19 and associated restrictions and fears, and in the event the statewide filing deadline

is not extended, by the lack of assistance and coordination with statewide candidates whose

names would otherwise be on the same petitions; and (3) that the signatures collected by

independent Congressional and State Senate candidates between April 19 and the date of the

Court of
Appeals'

order, from qualified signers residing within the new district they seek to

qualify in, be included in and counted towards their total signatures collected in the new district.

nathan Howe

Swora to before me this
ZHENUNG ZHANG

'Jay of May 2022
Notary PubItc. State of NewYork

Reg. No 02ZH6373150
. Qualified in Queens County

NO Aliy PÛBLIC Commission Expires April 2, 2026
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Intervenor Mark Braiman's Proposed Answer to Amended Petition .

with Additional Cause of ActionSeeking to Modify Provisions
for Independent Congressional and State Senate Candidates,

dated May 16, 2022

[pp.85-88)
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SUPREME COURTOF THE STATE OF NEW YORK
COUNTY OF STEUBEN
_..---...-..-........---._.-----------------X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARING,
GEORGE DOOHER, JR., STEHPAN EVANS, LINDA Index No. E2022-0116CV

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN PROPOSED ANSWER TO
ROWLEY, JOSEPHINE THOMAS, and MARIANNE AMENDED PETITION
VIOLANTE, WITH ADDITIONAL CAUSE

OF ACTION SEEKING TO
Petitioners, MODIFY PROVISIONS FOR

INDEPENDENT
- against - CONCRESSIONAL AND

STATE SENATE
GOVERNOR KATHY HOCHUL, LIEUTENANT CANDIDATES
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN .
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY .
CARL HEASTIE, NEW YORK STATE BOARD OF

ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK EORCE ON DEMOGRAPHIC RESEARCH AND.

REAPPORTIONMENT,

Respondents.

--...-..-._.............------._.--..-......_..___Ç

Petitioner-Intervenor Mark Braiman("Petitioner-Intervenor''), by his counsel,the LawOffice of

Gary L. Donoyan, for his Proposed Answer to the Amended Petition with Additiona1Cause of Action

Seeking to Modify Provisions for Independent Congressional and State Senate Candidates, alleges as

follows:

1. Admits paragraphs 1-11, 32-217, 219-223, 235-245, 247-255, 257-263, and 265-274.

2. Upon information and belief, admits paragraphs 12-26, 28-31, 218, and 224-233.

3. Denies paragraph 27.

4. Repeats and reafteges his responses to the above paragraphs as appropriate, as his

response to paragraphs 234, 246, 256, and 264.

1 of 4
. .
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NEW CAUSE TO MODIFY PROVISIONS OF THIS COURT'S MAY 11, 2022 DECISION

AND ORDER WHICH SET CRITERIA FOR BALLOT QUALIFICATION FOR
INDEPENDENT CONGRESSIONAL AND STATE SENATE CANDIDATES

(N.Y. Const. art.1, §8, U.S. Const. Amends. I and XIV;
Facial Violation of Free Speech Rights)

5. Petitioner-Intervenor incorporates each ofthe foregoing paragraphs as if fully set forth

herein.

6. Article I, §8 of the New York Constitution provides that "Every citizen may freely

speak, write and publish his or her sentiments on all subjects, being responsible for the abuse of that

right; and no law shall be passed to restrain or abridge the liberty of speech or of the press."

7, Enforcement of this Court's May 11, 2022 Decision and Order which set criteria for

ballot qualification for independent Congressional and State Senate candidates without modification

would, as applied, severely burden petitioner-intervenor's Free Speech rights under the New York

Constitution, Art. I, §8, and the United States Constitution, First and Fourteenth Amendments.

8. As a result of the separation of the filing period for the petitions of independent

Congressional and State Senate candidates Qune 27 - July 5, 2022), from the filing period for the

petitions ofindependent statewide candidates (May 24- May 31, 2022), as well as thedisqualification

of all signatures pmviously collected by independent Congressional and State Senate candidates, and

the maintenance of the same high signature requirements set by the Election Law despite the much

greater difficulties now encountered by such candidates due both to the late promulgation of district

lines and the restrictions and fears caused by Covid-19, all part ofthis Court's May 11, 2022 Decision

and Order, independentCongressional and State Senatecandidates areprevented from fully exercising

the core political speech of circulating petitions, and competing in the 2022 election.

9. As a whole, these elements of the May 1 I, 2022 Decision and Order, to be enforced by

Respondent New York State Board of Elections, will be virtually impossible to comply with and

consequently will result in a reduction or elimination of independent Congressional and State Senate

2 of 4
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. .

candidates for 2022.

10, In particular, failure to continue the longstanding and statutorily endorsed practice of

providing for the combination of petition sheets for independent statewide candidates with those for

independent Congressional and State Senate candidates, prejudices alike all independent candidates,

and independent political parties (known as independent bodies) endeavoring to achieve recognized

party status.

11. As such, the Court should remedy the harms caused by these insurmountable obstacles,

as it has been mandated to do by the Court of Appeals in its decision of April 27, 2022.

PRAYER FOR RELIEF

WHEREFORE, Petitioner-Intervenor respectfully requests that this Court enter judgment and

order against Respondents as follows:

A. Modifying the May I 1, 2022 Decision and Order, which set "political calendar dates"

for "the independent nominating process for Member of Congress and New York State

Senate, for the November 8, 2022 General Election for State Senate and Member of

[United States] House of
Representatives,"

so to set the same such dates for independent

statewide and independent New York State Assembly candidates as well;

B. Modifying the May 1 I, 2022 Decision mid Order, which ordered "the signature

requirements provided for by current law to be unchanged." so to provide for a 50%

reduction in signatures required for independent candidates for Congress from 3,500 to

1,750 signatures, and for independent candidates for State Senate from 3,000 to 1,500;

C. Modifying the May 11, 2022 Decision and Order, which set May 21,2022 as "First day

to
sign"

for independent Congressional and State Senate
candidates'

petitions, so to

provide that valid signatures gathered on otherwise valid petitions between April 19 and

April 27, by the same candidates of voters residing within the newly-created districts, as

3 of 4
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the case may be, shall also count towards the required total number ofsignatures;

D. Suspending or enjoining the operation of any other state laws or orders that would

undermine this Court's ability to offer effective and complete relief to Petitioner-

Intervenor for the November 2022 election; . .

E. Awarding Petitioner-Intervenor all ofhis reasonable attorneys'
fees and costs;and

F. Awarding Petitioner-Intervenor such other and further relief as this Court deems just

and proper. .

Dated: May 16, 2022

Manhasset, New York

THE LAW OFFICE OF GARY L. DONOYAN

y: G . Donoyg
Atto ys for Petitioner-Intervenor M.ark Braiman
565 Plandome Road, #209

Manhasset, New York 11030

(516) 312-8782
gdonoyan@verizon.net
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
------....-...___.._.,_........__........._....-----------Ç
TIM. HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO.
GEORGE DOOHER, JR., STEMPAN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index No E2022-0116CV

ROWLEY, JOSEPHINE THOMAS, and MARIANNE

VIOLANTE,

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF TIIE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL UEASTIE, NEW YORK STATE BOARD OF

ELECDONS, and THENEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHICRESEARCH AND

REAPPORTIONMENT,

Respondents.

--.---._.--.......----....__............................Ç

MEMORANDUM OF LAW IN SUPPORT OF
PETITIONER-INTERV ENOR'S MOTION TO INTERVENE AND

TO MODIFY ELE CTION SCI1EDULING PROVISIONS

Gary L. Donoyan
Law Office of Gary L, Donoyan
565 Plandome Road, #209

Manhasset, New York I1030
(516)312-8782
udonoyanagarydonovanlaw.com

. .

Attorneys for Petitioner-Intervenor
Mark Braiman

May 16, 2022
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PRELIMINARY STATEMENT

Petitioner-Intervenor Mark Braiman is the candidate for Member of the United States .

House of Representatives from the (former)
22"d District ofNew York, of the Libertarian Party of

New York ("LPÑY"), in the election to be held onNovember 8, 2022. In supportofhis campaign,

Braiman states at his campaign website: "The core idea of my platform is to change the law to

reduce the oppressiveness of the Federal government for as many people as possible. When

Congress, even backed by a majority of their voters, passes laws that use government power to

oppress a minority unnecessary, they am violating an ethical (and sometimes) a Constitutional

responsibility."

Because the LPNYdid notmeet the current requirements that would entitle it to recognized

"party"
status, it must eirculate independent nominating petitions to place its candidates on the

ballot by collecting the requisite number of signatures from potential voters. However, the ability

of the LPNY's Congressional and State Senate candidates, including Petidoner-Intervenor, to

engage with potential voters and gather their signatums is stymied by the May 11, 2022 scheduling

order of this Court - to be enforced by Respondent New York State Board of Elections

("NYSBOE"), who has that responsibility - that (7) their petitions must be filed separately from

the petitions of the LPNY's statewide candidates, (2) the number of valid signatures required is

identical to the high number required by statute for ordinary circumstances, and (3) signatures

collected prior to April 27, 2022, when the Court of Appeals affirmed this Court's ruling

eliminating the Legislature's district lines, will not count towards their total number required.

Because Petitioner-Intervenor's (and the other independent candidates') free speech rights are

severely affected by those provisions, Petitioner-Intervenor now moves to intervene in this action,

and for appropriate modifications to the May 11, 2022 scheduling order.

1
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STATEMENT OF FACTS

The LPNY was organized in 1972 by a group centered around Ed Clark, later the

Libertarian Party presidential candidate. The Statue of Liberty is their ballot symbol, and they

appear on the ballot as the Libertarian Party. Starting in 1974, the LPNY has run candidates for

statewide office (including U.S. Senate and U.S. Presidential electors) every two years except for

1986; the only political organization in the state without recognized "party"
status to do so. It is

the recognized New York affiliate of the national LP, which is the third-largest political party in

the United States in terms of membership, popular vote secured in federal elections, and candidates

who run for federal, state, and local office per election.
. .

In November 2018, the LPNY obtained recognized
"party"

status as a result of its Govemor

candidate having received sufficient votes in the General Election that month. However, after a

change in the Election Law relating to the requirements to keep or maintain recognized "party"

status, in November 2020 the LPNY lost that status, as a result of its President candidate not having

received sufficient votes in the General Election that month, and since then the LPNY has been an

independent body once again. The LPNY fielded candidates for the 2022 state and federal

elections, including Petitioner-latervenor, and is actively engaged in assisting all of its candidates

in getting their names on the ballots.

A. Petitioner-Intervenor l½us t Gather a Sufficient Number of Signatures on an

Independent Nominating Petition in Order for His Name to Appear on a Ballot.

For purposes of determining whether a candidate for public office may appear on an

election ballot, New York divides candidates into two categories: those nominated by a recognized. .

"party,"
and those nominated by an independent body. Election Law §§l-104(12), and 6-L00 e_t_,

a A recognized "party" is "any political organization which, excluding blank and void ballots,

at the last preceding election for governor received, at least two percent of the total votes cast for

2
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its candidate for governor, or one hundred thirty thousand votes, whichever is greater, in the year

in which a governor is elected and at least two percent of the total votes cast for its candidate for

president, or one hundred thirty thousand votes, whichever is greater, in a year when a president

is
elected."

Election Law §1-104(3). An independent body is "any organization or group of voters

which nominates a candidate or candidates for office to be voted for at an election, and which is

not a party as herein provided."
Election Law §1-104(12).

Candidates not nominated by a recognized
"party"

may only be listed on an election ballot

if they gather signatures on an independent nominating petition that conforms with Election Law

§6-140.

In order to place a candidate on the election ballot, a nominating petition must be supposted

by the signatures of registered New York voters. The number of signatures necessary for a
.

statewide candidate is 45,000 or one percent of the votes most recently cast for Governor,

.
whichever is less; for a candidate for Member of the U.S. IIouse of Representatives, such as

. Petitioner-Intervenor, 3,500 or five percent of the votes most recently cast for Governor in that

unit, whichever is less; and for a candidate of New York State Senator, 3,000 or five percent of

the votes most recently cast for Governor in that unit, whichever is less. Election Law §6-142.

No petitioning candidate is permitted to begin collecting signatures prior to six weeks

before the last day permitted to file the said petition in the year of the election in which the

candidate wishes to participate. In 2022, that six-week period begins on April 19and ends on May

31. Election Law §§6-158(9), 6-138{4). However, pursuant to the May I1, 2022 scheduling order,

independent Congressional and State Senate candidates will petition between May 21 and July 5,

2022. All otherindependent candidates muststill complete their petitioning and file their petitions

by May 31, 2022

3
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B. The Challenged Restrictions Limit Petitioner-Intervenor's Ability to Engage

Voters and Collect Signatures.

Between April 19, 2022, when independent Congressional and State Senate candidates

began petitioning to qualify for the ballot using the old district lines, and April 27, 2022, when the

Court of Appeals af�rmed (against the predictions of many) this Court's March 31, 2022 order

voiding those old lines, Petitioner-Intervenor and many other such candidates spent countless

hours collecting signatures and organizing volunteers and paid petitioners, in the expectation that

their completed petitions could be filed six weeks later, on May 31, 2022. In addition, Petitioner-

Intervenor made, and otherindependent Congressional and State Senate candidates typically made,

arrangements in their professional and personal lives to set aside those six weeks for the all-

important petitioning drive, arrangements many of which could not be undone, and many of which

can not be made again.

In addition, Petitioner-Intervenor will be losing a big motivational factor for collecting

signatures, and organizing others to collect signatures, because he will not be able to collect also

for his favored Governor candidate, Libertarian Larry Sharpe. While he may circulatehis petitions

(which are combined with four other statewide Libertarian candidates, for Lieutenant Governor,

Attorney General, Comptroller, and US Senator), together with his new petitions between May 21

and May 31 (the last day to file the statewide petitions), for the remaining weeks, until the last day

to file the Congressional and State SeIate petitions which is July 5, he will be petitioning only for

himself, while his Libertarian statewide candidate friends (if they have managed to qualify for the

ballot at all), in turn, will have less incentive to assist his efforts. Together with the recent and

recurring difficulties caused by constantly-evolving new strains of COVID-19 and related

restrictions and common fears, which reduce the availability of signers and the etEciency of

4
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petition witnesses, this may very well be the most difficult year in New York history for

independent candidates for office.

Petitioner-Intervenor is not suggesting that the old petitions, circulated in the old districts,

should be accepted for filing in whole by Respondent NYSBOE, or that the new six-wcck period

for circulating independent Congressional and State Senate candidates' petitions should be

changed. Petitioner-Intervenor requests only that Respondent NYSBOE be ordered to (1) extend

the filing deadlitie for all other independent candidate petitions to July 5, 2022, so that candidates

may continue to circulate and file petition sheets jointly with one another, as is customary, (2)

accept independent Congressional and State Senate candidate petitions with 50% of the statutory

requirement of valid signatures, and (3) accept signatures on independent Congressional and State -

Senate candidate petitions collected prior to April 27, 2022, when the Court of Appeals affinned

this Court's ruling eliminating the Legislature's district lines, as part of the total number required.
.

The current absence of those provisions violates the Constitution and should be immediately

remedied.

LEG AL STANDARD

Pursuant to the CPLR, a court
"shall"

permit a person to intervene as a matter of right: 1)

"upon timely
motion,"

2)"when the representation of the person's interest by the parties is or may

be inadequate "and 3) when "the person is ormay be bound by the judgment." CPLR 1012(a)(2).

Separately, a court "may" in its discretion permit a party to intervene "when the person's claim or

defense and the main action have a common question of law or
fact."

CPLR 1013. "in exercising

its discretion, the court shal1 consider whether the intervention will unduly delay the determination

of the action or prejudice the substantial rights of any
party."

M.

5
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New York courts liberally construe these statutes in favor of granting intervention. See,

e.g., Bay State IIeating & Air Conditioning Co. v. Am. Ins. Co., 78 A.D.2d 147, 149 (4th

1980) (holding New York's intervention provisions "should be libemlly construed"); Yuppie

Puppy Pet Prod., Inc. v. St Smart Realty, LLC, 77 A.D.3d 197, 201 (I" Dept. 2010) ("Intervention

is liberally allowed by courts, permitting persons to intervene in actions where they have a bona .

fide interest in an issue involved in that action."); Plantech Hous., Inc. v. Conlan, 74 A.D.2d 920,

920(2nd Dept. 1980),appealdismissed4f 4 N.E.2d 398 ("[U]nder liberal principles of intervention

under the CP LR, it was an abuse of discretion to deny intervention in the present case.").

The core consideration in determining if intervention is warranted is whether the proposed

intervenor has a "direct and substantial interest in the outcome of the
proceeding."

fier v. Bd, of

Assessment Rev. of Town of Niskayuna, 209 A.D.2d 788, 789 (3"I Dept. 1994). If "intervention

is sought as a matterof right under CPLR 1012(a), or as a matter of discretion under CPLR 1014,"

a proposed intervenor with a "real and substantial interest in the outcome of the proceedings"

should be granted intervention under either analysis. Wells Fargo |3ank, Nat'I Ass'n v. McLean,

70 A.D.3d 676 (2nd Dept. 2010) (quoting Berkoski v. Bd. of Trs. of Inc. Vill. of Southampton, 67

A.D.3d 840, 243 (2nd Dept. 2009));see also Cnty. Of Westchester v. Dep't of IIealth of State of

N2 229 A.D.2d 460, 461 (2nd Dept. 1996) ("Generally, intervention should be permitted where

the intervenor has a real and substantial interest in the outcome of the proceedings."); Norstar

Apartments, Inc. v. Town of Clay, I12 A.D.2d 750, 751 (4* Dept. 1985). Concerns "of judicial

efficiency and faimess to the original litigants, are more likely to be outweighed, and intervention

therefore warranted, when the intervenor has a direct and substantial interest in the outcome of the

proceeding."
/d. At 789.

. 6
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ARGUMENT

I. Petitioner-Intervenor is entitled to intervention as a matter of right.

Petitioncr-Intervenor's motion satisfies the first element of intervention as a matter ofright:

it is timely. "In examining the timeliness of the motion. courts do not engage in mere mechanical

measurements of time, but consider whether the delay in seeking intervention would cause a delay

in resolution of the action or otherwise prejudice a party." Jones v. Town of Carroll, 158 A.D.3d

1325. 1328 (4* Dept.2018). Indeed, New York courts have held that "[i]ntervention can occur at

any time, even añcrjudgment for the purpose of taking and perfecting an appeal," Romeo v. N.Y.

State Dep't of Educ., 39 A.D.3d 916, 917 (3'd Dept. 2007), and at least one court granted

intervention even where the intervenor's motion was made more than one year añer an Amended

Complaint was filed. See Jeffer v. Jeffer, 958 N.Y.S.2d 61 (Table) (Sup.Ct., Kings Cnty. 2010).

Moreover, in Bates v Jones, a federal appellate court allowed candidates and voters to intervene

on appeal aAct the conclusion oforal argument. See 127 F.3d at 873-74 (granting intervention on

appeal to candidates and voters in appeal involving the constitutionality of a California initiative

imposing legislative term limits).

Petitioner-Intervenor is filing this motion shortly after the May I1, 2022 scheduling order

was entered. alongside this merits brief. Intervention would not prejudice the existing parties or

delay the proceedings in any way.

Denial of intervention, on the other hand, would cause prejudice to Petitioner-Intervenor,

as an independent Congressional candidate. And it would prejudice him as a New York voter as

well, who inarguably has an interest in the candidates running in the electoral district in which he

tesides, but had no notice that all indepcodent candidates across the State of New York were at

7
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such risk of not qualifying for the November 2022 ballot, until the issuance of this Court's May

I 1, 2022 scheduling order.

It is also true that Petitioner-Intervenor has a direct and substantial interest that will not be

adequately represented by the other petitioners in this litigation. Petitioner-Intervenor, as an

independent Congressiona1candidate, has a unique interest in his campaign that state officials and

major parties do not share. These interests may very well diverge from those of all petitioners and

respondents in this action, including on potential issues concerning remedy that might emerge

during future appeals, such as subsequent alterations to election deadlines. In light of the many

permutations in which
petitioners'

and
respondents'

representation could prove to be inadequate

as this action proceeds. intervention is the only form ofparticipation that will safeguard Petitioner-

Intervenor's interests. .

Finally, the judgment in this action will unquestionably bind Petitioner-Intervenor. The

"is or may be
bound"

element of intervention is generally understood by examining the

"potentially binding nature of the judgment"
on the Petitioner-Intervenor. _Yuppie Puppy, 77

A.D.3d at 202; see also Vantage Petroleum v. Bd. of Assessment Rev. of Towri of Babylon, 460

N.E.2d 1088, 1089 (N.Y. 1984) (holding that whether an intervenor "will be bound by the

judgment within the meaning of that subdivision is determined by its res judicata effect"). If

unmodified, the May 2022 scheduling order will leave Intervenor-Petitioner with a nearly

impossible burden to overcome if he is to qualify for the ballot, leaving him with no recourse.

11. Alternatively, the Court should grant Petitioner-Intervenor permissive

intervention.

Should this Court decline to grant intervention as of right, Petitioner-Intervenor

espectfuity requests that the Court exercise its discretion to grant permissive intervention under

CPLR 1013. As with CPLR 1012(a)(2), the key question for this Court is again whether Petitioner-

8
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Intervenor possesses a "real and substantial interest in the outcome of [the]
action."

St. Joseph's

Ilosp. IIealth Ctr. V. Dep't of Ileahh of State of N.Y., 224 A.D.2d 1008, 1008 (4'h Dept. 1996);

Berkoski, 67 A.DJd at 843; IJnited Servs. Auto. AssI v. Graham, 21 A.D.657, 657 (1* Dept.

1964). In determining whether to grant permissive intervention, a "court may properly balance

the benefit to be gained by intervention, and the extent to which the proposed intervenor may be

harmed ifit is refused, against other factors, such as the degree to which the proposed intervention

will delay and unduly complicate the litigation" but crucially, considerations of delay and

complications "are more likely to be outweighed and intervention therefore warranted, when the

intervenorhas adirect and substantial interest in the outcome ofthe proceeding."
P_ier, 209 A.D.2d

at 789.

Granting intervention here would be consistent with grants of intervention is other special

proceedings. Petitioner-Intervenor shares in "common many questions of law and fact" with the

relief sought in the case. In re UBS Fin. Servs., Inc, 85I N.Y.S.2d 75. "This is not a case where

. the presence of the intervenor will complicate a lengthy discovery or trial process, as neither

discovery nor trial is contemplated in this special proceeding." Af. Instead, "the presence [of

intervenors] will simply ensure that both sides of the novel and complex legal issues are presented

in this proceeding." /d.

W. Petitioner4ntervenor's Constitutional Right to Free Speech has been Harmed.

The degree of scrutiny given to an election statute or order increases with the severity of

the burden that the challenged measure imposes upon a First Amendment right. Price v. N.Y. State

Board of Elections, 540 F.3d 101, 108 (2nd Cir. 2008). People trying to persuade potential voters

to sign a ballot access petition engage in "interactive communication concerning political change"

(M.e_y_cr__v.Grant (486 U.S. 414, 420 (1998)), which is "core political
speech."

Lerman v. N.Y.C.

9
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Bd. Of Elections, 232F.3d 135, 146, 148 (2"d Cir, 2000)(holding that the speechofthosegathering

signatures for ballot access petitions is
"identical"

to the speech of those gathering signatures for

ballot initiatives at issue in Meyer).

Once this Court determines that strict scrutiny must be applied, it is presumed that the

challenged law or order is unconstitutional. Burdick v. Takushi. 504 U.S. 428, 434 (1992); see

generally Meyer, 486 U.S. at 425 (striking criminal prohibition against the use of paid signature-

gatherers and describing the burden of strict scrutiny as "well-nigh insurmountable"). To

withstand strict scrutiny, the govemment must prove that the law or order is necessary to achieve

a compeJling govemmental interest. Federal Election Comm'n v. Wis. Right to Life, Inc.. 55 1

U.S. 449, 450-51 (2007) Ifthis is proved, the state must then demonstrate that the lawororder is

also narrowly tailored to achieve the asserted interest, 1.4

In order to meet its burden of proof, the govemment "must do something more than merely

posit the existence of the disease sought to be cured."
Turner Broad. Sys., Inc. v. FCC, 512 U.S.

622, 664 (1994). In other words, the government must Factually prove the existence of the evil

and that the challenged statute or order is narrowly tailored to remedy that evil.

Courts will routinely provide relief to petitioning minor party and independent candidates,

when the normal petitioning period is shorter than usual, or when special elections are called. in

the form of petitioning periods much shorter than normal, an extension of deadlines, or a reduction

ofsignature requirements. See Breck v. Stapleton. 259 F.Supp.3d I126, 1138 (D. Montana 2017)

(The court "must determine some figure that would approximate a 'substantial modicum of

support'
in light of the constraints imposed by Montana's special election schedule. The Courr

acknowledges thal any Ogure would be arbitrary but will endeavor to develop a figure that

reconciles Montana's right to impose the standard 5 percent requirement under normal

10
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cimumstances and the unusual circumstances presented by Montana's special election."); Jones v.

McGuffage, 921 F.Supp.2d 888, 903 (N.D. Ill. 2013) ("[S]imply adopting the 5,000 signature

requirement would repeat the sins of the state's continued use of the 5% requirement; it would

ignore the factors that distinguish this special election process from a normal election cycle, where

signatures are gathered in the Spring, where the signature gathering period last{s] 90 days, and

where all prospective candidates know well in advance when the election will be held (and

therefore when the signature gathering period will commence). Thus, some further reduction to

account for these factors is appropriate, and a proportional reduction based on the shortened

signature period is a[s] good as any.").

"The loss of First Amendment rights, for even minimal periods of time, unquestionably

constitutes irreparable injury." Elrod v. Burns, 427 U.S. 347, 353 (1976). Thus, in the context of

an alleged violation of First Amendment rights, a plaintiffs claimed irreparable harm is
.

inseparably linked to the likelihood of success on the merits of the plaintiff's First Amendment

claim. The harm in this case is clear. Absent intervention and a modification of the May 11, 2022 .

scheduling order, Petitioner-Intervenor will suffer a severe diminution in his ability to engage in

core political speech. Furthermore, absent prompt relief, Petitioner-Respondent will lose the

cooperation of the LPNTs statewide candidates, who currently must file their petitions by May

31, 2012. Because Petitioncr-Intervenor will be deprived of his First Amendment rights if

Respondent NYSBOE enforces the provisions of the May I1, 2022 scheduling order challenged

here, emergency relief should issue forthwith.

Respondent NYSHOE and the other parties to this action can claim no harm resulting from

the proposed intervention and modification of the May 11, 2022 scheduling order. Even assuming,

arguendo, that modifying that order as proposed would slightly harm the election process (which

11

12 of 13

.x.... ..,,....--., - ... , - .. . . .. . . .. , . . . , .... . . 107 o f 25 8

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

107 of 258



FILED : STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

101

|FILED: STEUB EN COUNTY CLERK 05/16 / 2 0 2 2 0 4 : 2 9 Ply
INDEX NO. E2022-0116CV -

NYSCEF DOC. NO. 559 RECEIVED NYSCEF: 05/16/2022

it would not), that harm would not outweigh the diminution in the Petitioner-Intervenor's free

speech rights. Accordingly, the balance ofequities favors the Petitioner-Intervenors.

CONCLUSION

For the foregoing reasons, Petitioner-Intervenor respectfully requests that the Court issue

an order permitting the intervention, and modifying the May 11, 2022 scheduling order to require

Respondent NYSBOE to (1)extend the filing deadline for all other independent candidatepetitions

to July 5, 2022, so that all independent candidates may continue to circulate and file petition sheets

jointly with one another, as is customary, (2) accept independent Congressional and State Senate

candidate petitions with 50% of the statutory requirement of valid signatures, and (3) accept

signatures on independent Congressional and State Senate candidate petitions collected prior to

April 27, 2022, when the Court of Appeals affimaed this Court's ruling eliminating the

Legislature's district lines, as part of the total number required,

THE LAW OFFICE OF GAR.Y L. DONOYAN

thH Oary . Donoyan,(dD-7542)
Attorneys for Petitioner-Intervenor Mark Braiman
565 Plandome Road, #209

Manhasset, New York I 1030

(516) 3 I2-8782

pdonovanfi)arydonovanlaw.com

12

13 of 13

108 of 258

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

108 of 258



FILED: STEUBEN COUNTY CLERK 08/05/2022 03: 41 PM INDEX NO. E2 0 22- 0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

102

Intervenors The Parent Party of New York, Patrick Donohue, William

Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazrnino, Pool

Stewart, Otis D. Danne Jr., and Gavin Wars Order to Show Cause

Regarding The Parent Party
Intervenors'

Emergency Motion for
Leave to Intervene, dated May 16, 2022

[pp. 102 - 104]
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At a the Supreme Court of the
State of New York, held in and for the County
of Steuben at 3 East P tencySquare, Bath,
NY 14810, on the _j_Q_ ay of May 2022.

PRESENT: HON. PATRICK F. MCALLISTER, J.S.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
..__-...--.-··--------------·----------·-x

:
TIM HARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV
GEORGE DOOHER, JR,, STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE ORDER TO SHOW CAUSE
THOMAS, AND MARIANNE VOLANTE, REGARDING THE PARENT

FARTY INTERVENORS'

Petitioners,
EMERGENCY MOTION FOR
LEAVE TO INTERVENE

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.
._..................--..---------------------------x

Upon the emergency motion of The Parent Party of New York, Patrick Donohue, William Noel,

Brian Robinsori, Danyela Souza Egorov, Kevin Pazmino, Pool Stewart, Otis D. Danne Jr., and Gavin Wax

to intervene in this action on the ground that their interests are or may be inadequately represented and

they may be bound by the judgment entered herein and on the ground that their intervention will not

unduly delay the determination of the action or prejudice the substantial rights of any party; the Affidavits

of Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pool

Stewart, Otis D. Danne Jr., and Gavin Wax; the Proposed Petition with Additional Cause of Action

-1-
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Requesting Modifications to the Independent Nominating Petition Process; the Proposed Order, and the

Memorandum of Law, Petitioners and Respondents are hereby

ORDERED TO SHOW CAUSE, on the day of May 2022 at f f3 0 , or as

soon thereafter as counsel can be heard, at Room _3_ at the Courthouse located at 3 East Pulteney

Square, Bath NY 14810 [Virtual Appearance Permitted), why, under CPER § 1012 and/or CPLR § 1013,

The Parent Party ofNew York, Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov,

Kevin Pazmino, Pool Stewart, Otis D. Danne Jr., and Gavin Wax should not be allowed to intervene as

Petitioners; and

WHY THIS COURT should not amend its May 11, 2022 Order conceming ballot access

(NYSCEF Doc. No. 524) (the "Ballot Access Order") as follows:

1. The political calendar dates for independent nominating petitions listed on page 4 of the Ballot

Access Order shall apply to the independent nominating process for the following of6ces: (a) All

Statewide offices; (b) Representative in Congress; (c) New York State Senate; (d) New York State

Assembly; and (e) all local public ofEces for the November 8, 2022 General Election;

2. With respect to the political calendar dates for the independent nominating process listed on

page 4 of the Ballot Access Order, the "First day to sign" is hereby modified to read "4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for independent

nominating petitions are hereby reduced by 50%, given the uncertainties caused by this action and related

redistricting litigation, and the ongoing COVID-19 pandemic; and

WHY THIS COURT should not grant any such other and further relief as is just and equitable;

and it is further

ORDERED that of a copy of this Order and related documents be served on counsel to all parties

via NYSCEF, on or before the /f day of May, 2022, and that such service be deemed sufficient, and it

is further:

-2.
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ORDERED that Petitioners and Respondents, including the NEW YORK STATE BOARD OF

ELECTIONS, shall file a copy with this Court oftheir reply/opposition papers, if any, in connection with

the above motion to intervene and/or any of the accompanying requests for relief, via NYSCEF, by

2.4
, 2.o"22. at_.

DATED: Bath, New York

May Ä, 2022

ENTER:

liON. PATRICK F. C LLISTER, JAC.

_3.
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Notice of Entry, dated May 17, 2022, with Intervenors The Parent -

Party of New York, Patrick Donohue, William Noel, Brian Robinson, Danyela
Souza Egorov, Kevin Pazmino, Pool Stewart, Otis D. Danne Jr., and

Gavin Wax's Order to Show Cause Regarding The Parent Party
Intervenors'

Emergency Motion for Leave to Intervene, dated

May 16, 2022
[pp. 105 -

109]
FILED: STEUBEN COUNTY CLERK 05/17 /2022 11:12 AM) INDEX NO. E2022-0116CV

NYSCEF DQC . NO. 569 RECEIVE D NYSCEF: 05/17/2022

SUPREME COURT OF THE STATE OF NEW YORK
COUNTYOF STEUBEN
----------------------------------------------------------x

TIMHARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, :
GEORGE DOOHER, JR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE :

THOMAS, AND MARIANNE VOLANTE,

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT Index No.: E2022-0116CV .

GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.

PLEASE TAKE NOTICE that the within is a true copy of the Order toShow Cause

(NYSCEF No. 561, Motion No. 15) entered in the Steuben County Clerk's office on May 16,

2022.
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In addition, attached hereto are copies of related papers, which are now again being

served on all counsel via NYSCEF.

Dated: May 17, 2022 Respectfully submitted,
New York, NY

/s/ Aaron Foldenauer

Aaron S. Foldenauer, Esq.

LAW OF FICE OF AARON S. FOLDENAUER
30 Wall Street, 8th Floor

New York, NY 10005

Telephone: (212) 961-6505

Email: aaron@nyelectionlaw.com

Counsel for the Parent Party Intervenors

.
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At a ,d t the Supreme Court of the . .
State orNew York, held in and for the County
of Steuben at 3 East ney Square, Bath,
NY 14810, on the ay of May 2022.

PRESENT: EION. PATRICK F. MCALLISTER, IS.C.

SUPREME COURTOF THE STATE OF NEW YORK
COUNTY OF STEUBEN
---------..-.--..--..---------...-------------x

:
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : ORDER TO SHOW CAUSE

THOMAS, AND MARIANNE VOLANTE, : REGARDING THE PARENT

: PARTYINTERVENORS'

. : EMERGENCY MOTION FOR
Petitioners, WVE TO WTMVEE

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE

SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

Upon the emergency motion ofThe Parent Party of New York, Patrick Donohue, William Noel,

Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pool Stewart, Otis D. Danne Jr., and Gavin Wax

to intervene in this action on the ground that their interests are or may be inadequately represented and

they may be bound by thejudgment entered herein and on the ground that their intervention will not

unduly delay the determination ofthe action or prejudice the substantial rights of any party, the Affidavits

of Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi

Stewart, Otis D. Danne Jr., and Gavin Wax; the Proposed Petition with Additional Cause of Action

&
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Requesting Modifications to the Independent Nominating Petition Process; the Proposed Order, and the

Memorandum of Law, Petitioners and Respondents are hereby

ORDERED TO SHOW CAUSE, on the 7 day of May 2022 at f f3 0 , or as

soon thereafter as counsel can be heard, at Room ___3_at the Courthouse located at 3 East Pulteney

Square, Bath NY 14810 [Virtual Appearance Permitted), why, under CPLR § 1012 and/or CPLR § 1013,

The Parent Party of New York, Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov,

Kevin Pazmino, Pool Stewart, Otis D. Danne Jr., and Gavin Wax should not be allowed to intervene as

Petitioners; and

WHY THIS COURT should not amend its May 11, 2022 Order conceming ballot access

(NYSCEF Doc. No. 524) (the "Ballot Access Order") as follows:

1. The political calendar dates for independent nominating petitions listed on page 4 of the Ballot

Access Order shall apply to the independent nominating process for the following offices: (a) All

Statewide offices; (b) Representative in Congress; (c) New York State Senate; (d) New York State

Assembly; and (c) all local public offices for the November 8, 2022 General Election;

2. With respect to the political calendar dates for the independent nominating process listed on

page 4 of the Ballot Access Order,.the "First day to sign" is hereby modified to read "4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for independent

nominating petitions are hereby reduced by 50%, given the uncertainties caused by this action and related

redistricting litigation, and the ongoing COVID-19 pandemic; and

WHY THIS COURT should not grant any such other and further relief as is just and equitable;

and it is further

ORDERED that of a copy of this Order and related documents be served on counsel to all parties

via NYSCEF, on or before the /f day of May, 2022, and that such service be deemed sufficient, and it

is further;

-2-
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ORDERED that Petitioners and Respondents, including the NEW YORK STATE BOARD OF .

ELECTIONS, shall file a copy with this Court of their reply/opposition papers, if any, in connection with

the above motion to intervene and/or any of the accompanying requests for relief, viaNYSCEF, by

DATED: Bath, New York

May , 2022

ENTER:

,

IION. PATRICK F. C LLISTER, J.S.C.

-3-
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Exhibit A-

(i) The Parent Party
Intervenors' Memorandum of I.aw in Support

of Motion to Intervene and New Cause of Action Requesting
Modifications to the Independent Nominating Petition Process, dated

May 16, 2022
(Reproduced herein at pages 17 to 31)

Kxhib<t A-.

{11) Affidavit of Patrick Donohue in Support of Kmergency
Motion to Intervene, sworn to May 15, 2022

(Reproduced her ein at pages 32 to 3$)

Exhibit A-

(iii) Affidavit of William Noel in Support of Emergency Motion
to Intervene,

sworn to May 15,2022
(Reproduced herein at pages 39 to 41)

Exhibit A-

(iv) ANdavit of Brian Robinson in Support of Emergency
Motion to Intervene, sworn to May 15, 2022

(Reproduced herein at pages 42 to 43)

Exhibit A-

(v) Affidavit of Danycia Souza Egorov in Support of Emergency
Motion to Intervene, sworn to May 15, 2022

(Reproduced herein at pages 44 to 45)

Exhibit A-

(vi) Affidavit of Kevin Pazmino in Support of Emergency Motion
to Intervene, sworn to May 15, 2022

(Reproduced herein at pages 46 to 47)

Exhibit A-

(vii) Affidavit of Pooi Stewart in Support of Kmergency Motion
to Intervene, sworn to May 14, 2022

(Reproduced herein at pages 48 to 49)

Exhibit A-

(viii) Affidavit of Otis D. Danne Jr. in Support of Emergency
Motion to Intervene, sworn to May 15, 2022

{Reproduced herein at pages 50 to 51)

117 o f 258';4;e . ' 'l.'4>l'' 'e'-Ak-6«-

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

117 of 258



FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM|
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

111

Exhibit A- . -
(ix)Amdavit of Gavin Wax in Support of Emergency Motion

to Intervene,
sworn to May 15, 2022

(Reproduced herein at pages 52 to 53)

ExhibitA-

(x) [Proposedj Order Amending May 11, 2022 BallotAccess
Order

(Reproduced herein at pages 54 to 55)
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Exhibit A-

(ri) Intervenors The Parent Party's Proposed Petition with
Additional Cause of Action Requesting Modifications to the

. Independent Nominating Petition Process,
dated May 16, 2022

[pp. 112 - 116]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, :
GEORGE DOOHER, JR., STEPHENEVANS, : Index No.: E2022-0116CV
LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : THE PARENT PARTY

THOMAS, AND MARIANNE VOLANTE, : INTERVENORS' PROPOSED
: PETITION WITH
: ADDITIONAL CAUSE OF ACTION

REQUESTING MODIFICATIONS
v. : TO THE INDEPENDENT

GOVERNOR KATHY HOCHUL, LIEUTENANT : NOMINATING

GOVERNOR AND PRESIDENT OF THE : PETITION PROCESS

SENATE BRIANA. BENJAMIN, SENATE .
MAJORITY LEADER AND PRESIDENT PRO
TEMPOREOF THE SENATE ANDREA

. STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

PLEASE TAKE NOTICE that Petitioner-Intervenors the Parent Party of New York, .

Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi

Stewart, Otis D. Danne Jr., and Gavin Wax (collectively, the "Parent Party
Intervenors"

or

"Petitioner-Intervenors") allege as follows and for their Proposed Petition with Additional Cause

of Action Requesting Modifications to the Independent Nominating Petition Process:

L Petitioner-Intervenors incorporate paragraphs 1-26 and 28-233 in the Amended

Petition filed by Petitioners in this action as if fully set forth herein, except Petitioner-Intervenors

aver that they understand that this Court denied a previous motion to intervene concerning the
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potential redrawing of the State Assembly map and that they are not seeking that relief here.

NEW CAUSE OF ACTION REQUESTING MODIFICATIONS TO THE
INDEPENDENT NOMINATING PETITION PROCESS

(First and Fourteenth Amendments of the U.S. Constitution; Free Speech and Freedom of

Association; NJ. Const. art I. §8)

2. It is settled that "[t]he right to associate with the political party of one's choice is

an integral part of th(e] basic constitutional freedom [of association]."
Tashjian v. Republican

Party of Conn., 479 U.S. 208, 214 (1986) (internal quotation omitted). Indeed, "[t]he freedom of

association protected by the First and Fourteenth Amendments includes partisan political

organization."
Id; see also New York State Bd. of ElecHons v. Lopez Torres, 552 U.S. 196, 204

(2008) ("We have . . . acknowledged an individual's associational right to vote in a party primary .

without undue state-imposed impediment.").
.

3. Ballot access rules implicate "two different, although overlapping, kinds of rights-

the right of individuals to associate for the advancement of political beliefs, and the right of

qualified voters, regardless of their political persuasion, to cast their votes effectively." Williams

v. Rhodes, 393 U.S. 23, 30 (1968); see Bullock v. Carter, 405 U.S. 134, 143 (1972) ("[T]he rights

of voters and the rights of candidates do not lend themselves to neat separation; laws that affect

candidates always have at least some theoretical, correlative effect on voters."); see also Buckley

v. Am. Constitutional Law Found., Inc., 525 U.S. 182, 192 (1999) (intemal quotation marks and

citations omitted) ("[N]o litmus-paper test will separate valid ballot access provisions from invalid

interactive speech mstrictions . . . [b]ut the First Amendment requires [courts] to be vigilant in

making those judgments, to guard against undue hindrances to political conversations and the

exchange of ideas.")

4. Where a challenged regulation "governs the registration and qualification of voters,

the selection and eligibility of candidates, or the voting process itself, [it] inevitably affects-at

-2-
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least to some degree-the individual's right to vote and his right to associate with others for

political ends." Price v. New York State Bd. of Elections, 540 F.3d 101, 107-08 (2d Cir. 2008)

(quoting Ander son v. Celebrezze, 460 U.S. 780, 788 (1983) (internal quotation marks omitted)).

5. As the Second Circuit has recognized, circulating petitions "clearly constitute[s]

core political speech," because it "of necessity involves both the expression ofa desire for political

change and a discussion of the merits of the proposed change." Lerman v. Bd. of Elections in City

of New York, 232 F.3d 135, 146 (2d Cir. 2000); see also Credico v. New York State Bd. of Elections,

75I F. Supp. 2d 417, 420 (E.D.N.Y. 2010) (finding irreparable injury where plaintiffs alleged that

the [BOE's] refusal to place a candidate's name on the ballot violated plaintiffs' First and

. Fourteenth Amendment rights to "fully express their political association with the parties or

candidates of their choice").

6. The Court's May I1, 2022 Order (NYSCEF Doc. No. 524) (the "Ballot Access

Order") would severely burden the Parent Party
Intervenors' Constitutional rights to Free Speech

and Freedom of Association pursuant to the United States Constitution and New York State

Constitution.

7. The Court should amend the Ballot Access Order to vindicate the Parent Party

Intervenors' freedom to associate with a political organization and participate in the political

process as it concerns the following 2022 elections in New York State: (a) All Statewide offices;

(b) Representative in Congress; (c) New York State Senate; (d) New York State Assembly; and

(e) all local public offices for the November 8, 2022 General Election.

-3-
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PRAYER FOR RELIEF

WHEREFORE, Petitioner-Intervenors respectfully demand that this Court enter judgment

and order against Respondents as follows:

A. Issuing an Order that amends the Court's May 11, 2022 Order concerning ballot access

(NYSCEF Doe. No. 524) (the "Ballot Access Order") as follows:

1. The political calendar dates for independent nominating petiEons listed on

page 4 of the Ballot Access Order shall apply to the independent nominating pmcess for

the following offices: (a) All Statewide offices; (b) Representative in Congress; (c) New

York State Senate; (d} New York State Assembly; and (e) all local public offices for the

November 8, 2022 General Election; .

2. With respect to the political calendar dates for the independent nominating

process listed on page 4 of the Ballot Access Order, the "First day to sign" is hereby

modified to read "4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for

independent nominating petitions are hereby reduced by 50%, given the uncertainties

caused by this action and related redistricting litigation, and the ongoing COVID-19

pandemic;

B. Awarding Petitioner-Intervenors all of their reasonable attorneys'
fees and costs; and

-4-
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C, Awarding such other and further relief as this Court may deem just and proper.

Dated: May 16, 2022 Respectfully submitted,
New York, NY

/s/ Aaron Foldenauer

Aaron S. Foldenauer, Esq.

LAW OFFICE OF AARON S. FOLDENAUER
30 Wall Street, 8th Floor

New York, NY 10005

Telephone: (212) 961-6505
Email: aaron(atnvelectionlaw.com

Counsel for the Parent Party Intervenors

a
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Exhibit A- . .

(xii) Intervenors The Parent Party of New York, Patrick Donohue, William

Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pannino, Pool

Stewart, Otis D. Danne Jr., and Gavin Wax's Order to Show .

Cause Regarding The Parent Party
Intervenors'

Emergency
Motion for Leave to Intervene, dated May 16, 2022

(Reproduced herein at pages 102 to 104)
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At a _59e le Supreme
Court of the State of New York,
held in and for the County of

Steuben, at Three East Pultency
Square, Bath, New York, on the

_¤_day of May 2022.

PRESENT: HON. PATRICK F.MCALLISTER, J.S.C.
________.....,______--..__________Ç
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEIIPAN EVANS, LINDA Index No. E2022-0116CV

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN ORDER TO SHOW CAUSE

ROWLEY, JOSEPHINE THOMAS, and MARIANNE REGARDING MARK
VIOLANTE, BRATMAN'S EMERGENCY

MOTION FOR LEAVE TO

Petitioners, INTERVENE

- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
OOVERNOR AND PRESIDENT OF THE SENATE BR1AN

BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATEANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF

ELECTIONS, and THENEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.

___._____...--------..____-____Ç

UPONthe emergency motion ofMark Braiman to intervene in this action on thegroundthat his

interests are or may be inadequately represented and that he may be bound by the judgment en.tered

herein; the annexed affidavits of Mark Braiman, Cody Anderson, and Jonathan Howe; the Proposed

Answer to Amended Petition with Additional Cause of Action Seeking to Modify Provisions for

Independent Congressional and State Senate Candidates; and theaccompanying MemorandumofLaw

of Gary L. Donoyan, Esq, Petitioners and Respondents are hereby

ORDERED TO SHOW CAUSE, on the 2 (a day of May 2022, at P ')O or as soon

4
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thereafter as counsel can be heard, at Part [Room at the Courthouse located at Three East

Pulteney Square, Bath, New York 14810, under CPLR 1012 and 1013,

(a) WHY PETITIONER-INTERVENOR should not be allowed to intervene to

protect his rights as a voter and independent Congressional candidate, and

(b) WHY AN ORD ER should not be issued modifyin g this Court's May I 1, 2022

Decision and Order, which set "political calendar dates" for "the independent

nominating pmcess for Member of Congress and New York State Senate, for the

November 8, 2022 General Election for State Senate and Member of [United

States} House
ofRepresentatives,"

so to set the same such dates forindependent

statewide and independent New York State Assembly candidates as well; and

(c) WHY AN ORDER should not be issued modifying the May I1, 2022 Decision -

and Order, which ordered "the signature requirements provided for by current
. . .

law to be unchanged," so to provide for a 50% reduction in signatures required

for independent candidates for Congress from 3,500 to 1,750 signatures, and for

independent candidates for State Senate from 3,000 to 1,500; and

(d) WHY AN ORDER should not be issued modi fying the May I 1, 2022 Decision

and Order, which set May 21, 2022 as "First day to sign" for independent

Congressional and State Senate candidates'
petitions, so to provide that valid

signatures gathered on otherwise valid petitions between April 19 and April 27,

by the same candidates of voters residing within the newly-erested districts, as

the case may be, shall also count towards the required total number of signatures:

and

(e) WHY THIS COURT should not grant such other and further relief as is just and

equitable, and it is further

2 of 3
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ORDERED that service of a copy of this Order and accompanying documents be made on

counsel for all parties by NYSCEF, on or before the day of May 2022, and that such service be

deemed sufficient, and it is further

ORDERED that Petitioners and Respondents, including RespondentNew YorkState Board of

Elections, shall file with this Court, by NY SCEF, a copy of their opposition papers, if any, in

connection with the above motion to intervene and/or any of the accompanying requests formlief, on or

before May __L.¼_, 2022.

Dated: Bath, New York

May O , 2022

ENTER:

. .

.1lii...g...
Hon. Patrick F. McAll er,LS.C.

m.

.
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Upstate Jobs Party and Unite New York's Motion for Leave to File .

Brief as Amicus Curiae, dated May 18, 2022

[pp. 121 - 123|
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,
L1NDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN
E2 22 ÓV

NEPHEW, SUSAN ROWLEY, JOSEPHINE

THOMAS, AND MARIANNE VIOLANTE.

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY
LEADER AND PRESIDENT PRO TEMPORE OF -

THE SENATE ANDREA STEWART-COUSINS,
SPEAKER OF THE ASSEMBLY CARL HEASTIE,
NEW YORK STATE BOARD OF ELECTIONS,
AND THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH
AND REAPPORTIONMENT,

Respondents.

MOTION OF UPSTATE JOBS PARTY AND UNITE NEW YORK
FOR LEAVE TO FILE BRIEF AS AMICUS CURIAE

Upstate Jobs Party and Unite New York respectfully move this Court for leave to file the

attached brief as amicus curiae in support of the Libertarian Party.1 In support of the Motion, they

stater

I No party's counsel authored the attached briefin whole or in part, and no one other than Amicus
contributed money to fund the brief's preparation or submission. ,

'
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INTEREST OF AMICUS CURIAE

Upstate Jobs Party ("UJP") and Unite New York ("UNY") am two related entities that form

one independent body under New York law. This independent body is currently circulating

independent nominating petitions under the brand name Unite. This independent body is currently .

circulating petitions on behalf of candidates for governor, senate, and state assembly. UJP first

circulated independent nominating petitions in 2016.

UJP and UNY submit this brief in support of the Libertarian Party's Motion to Intervene

and to suggest the Court consider additional relief beyond that requested in the Motion. UJP and

UNY further submit this brief to inform the Court about various issues pertaining to the ability of

. independent bodies to comply with New York's statutory requirements for the submission of

independent candidate nominating petitions, and to urge the Court to consider alternative relief

sufficient to enable independent bodies to qualify their candidates for statewide office on the

November 2022 general election ballot.

ARGUMENT

UJP and UNY's brief will be helpful to the Court because it outlines unique challenges

impinging on the ability of independent bodies to satisfy statutory petitioning requirements for the

2022 general election. The most important factor is the continuing lack of a congmssional district

map, despite the fact that signature collection for independent bodies depends on circulators

knowing in which districts petition signers live. A recent upsurge in COVID-19 cases and severe

winter weather in upstate New York have further compounded independent bodies' dilemma.

Despite these intersecting crises, each of which has made signature collection in compliance with

New York's statutory requirements more difficult, thus far no relief in terms of reduced signature

thresholds or extended deadlines has been awarded for independent statewide candidates. Similar

. 2
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relief to that already awarded for congressional and state senate candidates is necessary in this

context as well.

CONCLUSION

For the foregoing reasons, UJP and UNY respectfully move this Court for leave to file the

accompanying brief as amicus curine in this case.

DATED: May 18, 2022 Respectfully submitted,

Is / Michael Burger

Michael Burger

Fernando Santiago

SANTIAGO BURGER LLP

2280EastAvenue

Rochester, NY 14610

Phone: (585) 563-2400

Fax: (585) 563-7526

mike@litgrp.com

fernando@litgrp.com

Counsel for Amicus Curiae

3
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN
E 0 0 üV

NEPHEW, SUSANROWLEY, JOSEPHINE

THOMAS, AND MARIANNE VIOLANTE,

Petitioners,

v.

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENTOF THE SENATE

BRIAN A. BENJAMIN, SENATE MAJORITY

. LEADER AND PRESIDENT PRO TEMPORE OF

THE SENATE ACDREA STEWART-COUSINS,

SPEAKER OF THE ASSEMBLY CARL HEASTIE,
NEW YORK STATE BOARD OF ELECTIONS,.
AND THE NEW YORK STATE LEGISLATIVE

TASK FORCE ON DEMOGRAPHIC RESEARCH

AND REAPPORTIONMENT,

Respondents.

BRIEF OF THE UPSTATE JOBS PARTY AND UNITE NEW YORK AS AMICUS

CURIAE

Upstate Jobs Party ("UJP") and Unite New York("UNY") are two related entities that form

one independeFt body under New York law. This independent body is currently circulating

independent. nominating petitions under the brand name Unite. This independent body is

circulating petitions on behalf of candidates for governor, senate, and state assembly. UJP and

UNY submit this brief in support of the Libertarian Party's Motion to Intervene and in support of

their requested relief. UJP and UNY further submit this brief to inform the Court about various

issues pertaining to the ability of independent bodies to comply with New York's statutory

1 of 9
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requirements for the submission of independent candidate nominating petitions, and to urge the

Court to consider alternative relief sufficient to enable independent bodies to qualify their

candidates for statewide office on the November 2022 general election ballot.

New York law sets a high aignature threshold and tight time constraints on the circulation

and filing of nominating petitions by independent candidates. Statewide independent candidate

nominating petitions must be signed by at least 45,000 New York voters, with at least 500

signatures drawn from each of thirteen of New York's 26 congressional districts. N.Y. Elec. § 6-

142(1). Independent candidates are not pennitted to begin collecting signatures until six weeks

before the filing deadline; signatures collected earlier than six weeks out are not counted. Id. § 6-

138(4). Petitions can then be filed only within a narrow seven-day window "not earlier than

twenty-four weeks and not later than twenty-three weeks
preceding"

a general election. Id. § 6-

158(9). In 2022, the signature collection period began on April 19, 2022, and the petition filing

period lasts from May 24 through May 31, now less than two weeks away. Moreover, independent

candidates cannot collect signatures from any registered voter who has already signed another

petition "designating or nominating . . . a different pemon for the same office." Id. § 6-138(1).

Ordinarily, independent candidates for statewide office would be able to comply with these

statutory requirements, but multiple factors have conspired to make the timely collection and

submission of nominating petitions impossible this year. Fint and foremost among these factors

is the continuing failure ofNew York to adopt a final congressional district map that can withstand

judicial scrutiny. On April 27, 2022, a mere eight days into the signature collection period for

independent candidates, the New York Court of Appeals held that New York's congressional and

state senate maps were unconstitutional See Matter of Harkenrider v. Hochul, No. 60, 2022 N.Y.

LEXIS 874, at *2 (Apr. 27, 2022). The Court of Appeals remanded the case to the trial court with

2
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an instruction to work with a special master to devise constitutionally compliant senate and

congressional maps "with all due haste," but did not prescribe a specific deadline for map

enactment or order any additional relief to accommodate candidates running for office this year.

Id at *36-37,

On May 5, 2022, after more than two weeks of the six-week signature collection period

had already elapsed, the trial court released an advisory opinion declining to extend the petition

submission deadline for independent statewide candidates or to lower their signature threshold

from the statutorily required 45,000.See Ady, Op., Harkenrider v. Hochul, Index No. E2022-

0116CV, at *2 (May 5, 2022). The court indicated that a new congressional district map would be

finalized no later than May 20, 2022-i.e., eleven days before the close ofthe petition filing period.

On May 11, 2022, the trial court issued an order extending the filing period for independent

candidates for Congress and State Senate to June 27 through July 5, but it did not alter any

deadlinesapplicabletoindependentstatewide candidates. See Order, Harkenrider v. Hochul, Index

No. E2022-0116CV, at *4 (May 11, 2022). Even assuming that a final congressional district map

is enacted by the date specified by the trial court, that would still leave independent statewide

candidates with less than two weeks to collect the statutority required number of signatures from

the statutorily required number of congressional districts.

Additionally, independent candidate signature collection efforts have also been stymied by

two coinciding natural disasters. First, the State ofNew York has experienced a steady increase in

COVID-19 cases for the last two months, from a daily average of 1,644 cases on March 4 to a

current daily average of 9,544 on May
10.t The increased risk of infection has understandably

I
Tracking Coronavirus in New York: Latest Map and Case Count, N.Y. Times

https://www.nytimes.com/interactive/2021/us/new-york-covid-cases,html (last visited May 11,
2022).

'. 3
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..

made many New Yorkers reluctant to interact with petition circulators who they do not know. hi

fact, the CDC has designated all but one county in New York as medium to high risk for COVID

infections. On May 13, 2022, the New York Department of Health stated that the CDC had

increased the number of New York counties that were high risk from 36 to 45.2
During the 2020

general election, the Governor acted to reduce the number of signatures required on independent

candidate nominating petitions to 30,000 to accommodate the difficulty of collecting signatures

during a deadly
pandemic;3 this year, however, no such relief has been forthcoming even though

the COVID-19 state of emergency declared by the Governor remains in effect?

In the midst of this COVD-19 surge, upstate New York was also hit by a late-season

snowstorm on April 19. Binghamton, for example, reported record snowfall and declared a state -

ofemergency. Additionally,some 150,000New Yorkresidents were without power. This occurred

on the very first day of signature collection, further hampering collection efforts for an entire

week.5

Hence, independent statewide candidates are currently faced with a- new statutory

requirement that they collect at least 45,000 signatures overall three times the previous statutory

² See State Department of Health Recommends Those Living In High-Risk Counties or

Personally At-Risk Wear Masks Indoors During Smge According to CDC Recommendations,
(N.Y. State Dept. ofHealth, May 13, 2022) available at
https://health.nymov/press/releases/2022/2022-05-13 covid mask recommendation.htm(last

visited May 16, 2022)
3 N.Y. State Bd. of Elections, Election Law Update 2020 69,
https://www.elections.ny.cov/NYSBOE/download/law/2020ElectionLawUpdate.pdf (last visited

May 13, 2022).
4 Gov. Kathy Hochul, Exec. Order 11.5, (Apr. 15, 2022), available at:
https://www.governor.ny.gov/executive-order/no-115-declaring-disaster-emergency-state-new-

york.

Jesus Jiménez & Eduardo Medina, April Snowstorm Knocks Out Power Across Northeast,
N.Y. Times (Apr. 19, 2022), https://ƒwwaytimes.com/2022/04/18/us/northeast-snowstornthtmi

(last visited May 11, 2022).

4
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. amount-and 500 signatures from thirteen of New York's congressional districts by the end of

this month, even though no constitutional congressional districtmapiscurrentlyinplaceand likely

will not be before May 20. See Adv. Op., Matter of Harkenrider, Index No.. E2022-0116CV, at

*2. And independent bodies must satisfy this new statutory requirement while competing with

record-breaking snowstorms and an increasing spread of disease that has killed more than one

million Americans.

Even if independent bodies can safely navigate these two natural disasters, petition

circulators for independent candidates have no way of knowing where district lines will be drawn,

and in the absence of any relief will be forced to guess. They are also collecting signatures at the

same time and for the same offices as circulators of party designating petitions; according to state

law, if a registered voter signs both an independent candidate nominating petition and a party

designating petition, their signature on the latter will take precedence even if signed later in time.

N.Y. Elec. § 6-138(1). Furthermore, there has been no guarantee forthcoming from any state court

that signatures collected before the May 20 release of a final map will be valid, even if by sheer

luck they were collected within the "correct" district. Scores of already collected signatures could

be rendered uncountable in the congressional districts where they were collected, and independent

candidates would be left with barely more than one week in which to eliminate any deficit. The

relief granted on 1½ay 1I by the trial court has only made matters worse, because it ensures that

independent bodies must have circulators in the field during two different timeframes----once

during the final week of May for their statewide candidates, and then again in Ame for their

congressional and state senate candidates. Generally, to save on time and money, petition

circulators for independent bodies circulate petitions for all of the independent body's candidates

at once. Additionally, independent body candidates for statewide office generally work with down-

-, 5
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ballot candidates cimulating petitions in their local districts to obtain a sufficient number of .

signatures to get their names on the independent ballot line. Accordingly, this Court's order

staggering the petition circulation periods for different offices causes a costly duplication of

efforts.

Additionally, petitioners are struggling to find willing signers, as they are finding voters

confused about the process due to the multiple court actions and near-daily decisions being

announced. See Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006) ("Court orders affecting elections,

especially conflicting orders, can themselves result in voter confusion and consequent incentive to

remainawayfomthe polls. As an election draws closer, that risk will increase.").

The current state of play is also a nightmare for election administrators and those state and .

local officials tasked with verifying petitions. Like independent bodies, administrators lackjudicial

guidance on whether signatures collected before May 20 should be counted towards the 500-

signature threshold for the congressional districts in which they were collected. Administrators

also lack clear guidance on whether they should count signatures on independent nominating

petitions when the same voter later signed a party designating petition for a candidate for the same

office, although state law seems to indicate that independent bodies always lose in such a scenario.

The different signature collection periods for independent candidates dependent on the office for

which they are competing adds an additional logistical headache. The lack of definitive answers

to these questions will inevitably lead to the application of inconsistent standards, thereby

imperiling the federal equal protection rights of independent statewide candidates.

Under New York law, independent statewide candidate signature collection depends on a

single baseline condition: An approved final congressional map that enables candidates to collect

the requisite number of signatures from at least half of the State's congæssional districts with

6 of 9
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certainty that they are collecting signatures in the right places. Although the trial court extended

signature collection and petition filing deadlines for congressional and state senate candidates, it

did not do so for independent statewide candidates even though their signature collection efforts

similarly depend on an approved congressional district map. The different signature collection

periods impose an additional burden on independent bodies by forcing them to collect signatures

for different candidates at different times, as opposed to asking one person to sign petitions for all

of the independent body's candidates at one time. Independent bodies cannot even be assured that

their diligence in signature collection will be rewarded, because state law appears to privilege

signatures on party designating petitions even if collected after identical voter signatures on

independent nominating petitions. Compare N.Y. Elec. Law § 6-138(1) (stating that a signature

on an independent nominating petition is invalid if the same signatory appears on another

independent nominating or party designating petition); with N.Y. Elec. Law § 6-134(3) (stating

that a signature on a party designating petition is invalid if it appears on another party designating

petition bearing the same date, but if the signature appears on different party designating petitions

with different dates, the earlier dated petition remains valid).

Accordingly, extending the independent candidate signature collection period so that it

begins after the party designating petition filing deadline will enhance efficiency for independent

bodies, by enabling them to collect signatures for all offices at the same time, while also reducing

the administrative burden for election administrators by reducing the overall number of duplicate

signatures and the possibility of inconsistent standards for the rejection thereof.6
Something must

6 The U.S. Court of Appeals for the Second Circuit has previously acknowledged that New

York's petitioning process places a heavy burden on small parties. Finding even a few signatures

can be like finding a needle in a haystack. Amici here do not concede that New York's petitioning
process is consistent with the Fourteenth Amendment's Equal Protection Clause. For purposes of

7
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yield, or independent candidates will be unfairly punished for the failure of the New York State

Independent Redistricting Commission to adopt a constitutionai congressional map. UJP asserts

that the reliefrequested by the Libertarian Party of New York in its Motion to Intervene is a good

start and would eliminate prejudice to independent statewide candidates without necessitating

further changes to the State's congressional map. However, although an extension of the May 31

deadline and a reduction in the 45,000 signature requirement wouldcertainlyhelp,thatreliefalone

would not solve every problem without also ensuring that independent bodies are able to collect

signatures for all their supported candidates at the same time and begin collection after party

designating petitions have been circulated and filed.

Accordingly, UJP urges the Court to consider the following amendments to the Court's

May 11, 2022 order:

1. A consolidation of petition filing deadlines for independent statewide candidates with the

deadlines for independent congressional and state senate candidates;

2. Moving the start of the independent nominating petitioning period to June 14, 2022, after

Party designating petitions have been circulated and filed, with the independent nominating

petition filing period during the week of July 19, 2022 through July 26, 2022;

3. A reduction in the total required number of signatures for an independent statewide

candidate nominating petition from the statutory threshold of45,000 to 15,000 (which was

the statutorily required number of signatures for decades before the law was revised in

2020);

this brief, however, Amici are attempting to abide by the rules currently in place. See Lerman v.
Board of Elections, 232 F.3d 135, 146-48 (2d Cir. 2000).

8
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4. A reduction in the number of signatures required from each congressional district from the

statutory threshold of 500, or a reduction in the number of congressional districts from

which signatures must be collected from the statutory threshold of thirteen: and

5. An order that all signatures collected on independent nominating petitions before the

release of a final congressional district map on May 20 and that were otherwise valid under

the district lines in place prior to May 20, are valid.

DATED: May 18, 2022 Respectfully submitted,

Is/ Michael BursWer

Michael Burger

Femando Santiago

SANTIAGO BURGER LLP

2280 East Avenue

Rochester, NY 146 to

Phone: (585) 563-2400

Fax: (585) 563-7526

mike@litgrp.com

fernando@litgrp.com

Counsel for Amicus Curiae
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Notice of Entry of Order to Show Cause Regarding Mark Braiman's

Emergency Motion for Leave to Intervene, dated May 18, 2022

[pp. 133 - 136]
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SUPREME COURT OF THE STATE0F NEW YORK
COUNTY OF STEUBEN
...------,._....---,-.------.,.---.------------ ----X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHElt JR., STEMPAN EVANS, LINDA Index No. E2022-0116CV
FANTON. JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY.ALAN NEPHEW, SUSAN NOTICE OF ENTRY
ROWLEY, JOSEPHINFs TIIOMAS, and MARIANNE
VIOLANTE,

Petitioners,

-against -

GOVERNOR KAT HY ROCHUL. f J EUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESMENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECT[0NS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondent s.

__........-----,....___,____________,..._________.__x

PLEASE TAK.E NOTICE that the within is a true copy of theOrder to Show Cause (NYSCEF

Doc.No. 583, Motion No. 17)entered in the above-captioned proceeding in theORice of the Steuben

County Clerk on May 17, 2022.

In addition, served herewith by NYSCEF on counsel for all parties is a copy of the

accompanying documents.

Dated: May I8..2022

Manhasset, New York
TH ' OFF ARY L. DONOYAN

By: G L. Donoyan
Attorneys for Petitioner.Intervenor Mark Braiman
565 Plandome Road,#209

Manhasset, New York 11030
(516)312- 8 782
gdonoyan@verizon.net
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At a £ er the Supreme
Court of the State of New Yod,
held in and for the County of
Steuben, at Three East Putteney
Square, Bath, New York. on the

_ty.day of May 2022.

PRESENT: HON. PATRICK F. MCALLISTER, J.S.C.
X

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA-CLARINO,
GEORGE DOOHER, JR., STEXPAN EVANS, LINDA Index No. E2022-0116cy
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE OARVEY, ALAN NEPHEW, SUSAN ORDER TO SHOW CAUSE
ROWLEY, JOSEPHINE THOMAS, and MARIANNE REGARDING MARK
VIOLANTE BRAIMAN'S EMERGENCY

MOTION FOR LEAVE TO
Petitioners, IfffERVENE

- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT

, GOVERNOR AND PRESIDENT OF THE SENATE BRIAN

BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

, STEWART-COUSINS, SPEAKER OF TELE ASSEMBLY
CARL IIEAST1% NEW YORK STATE BOARD OF

ELECTIONS, and ŠUE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPH1C RESEARCH AND

REAPPORTIONMENT,

Respondents.

UPON the emergency motion of Mark Draiman to intervene in this actionon the ground that his

interests are or may be inadequately represented and that he may be bound by the judgment entered

herein; the annexed affidavits of Mark Braiman. Cody Anderson, and jonathan Howe; the Proposed

Answer to Amended Petition with Addidonal Cause of Action Seeking to Modify Provisions for

Independent Congressional and State Senue Candidates; and the accompanying Memorandum of Law

of Gary L. Donoyan, Esq, Petitioners and Respondents are hereby

ORDERED TO SHOW CAUSE, on the 2 lo day of May 2022, at T. ,30 or as soon

1 of 3
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thereafter as counsel can be heard, at Part [Room at the Courthouse located at1hree East .

Pulteney Square, Bath, New York 14810, under CPLR 1012 and 1013,

(a) WHY PETITIONER-INTERVENOR should not be allowed to intervene to

protect his rights as a voter and independent Congressional candidate, and

(b) WIIY AN ORDER should not be issued modifying this Court's May11, 2022

Decision end Order, which set "political calendar dates"for"the independent

nominating process for Member of Congress and New York State Senate, for the

November 8, 2022 General Election for State Senate and Member of [United

States]House of Representatives," so to set the same such dates for independent

atatewide and independent New York State Assembly candidates as well; and

(c) WHY AN ORDER should not be issued modifying the May 11, 2022 Decision

and Order, which ordered "the signature requirements provided for by current

law to be unchanged," so to provide for a 50% reduction in signatures required

for independent candidates for Congress from 3,500 to 1,750 signa¾ and for

independent candidates for Stee Senate from 3,000 to 1,500; and

- (d) WHY AN ORDER should not be issued modifying the May 11;2022 Decision

and Order, which set May2J. 2022ss"First day
tosign" for independent

Congressional and State Senate candidates'
petitions, so to provide that valid

signatures gathered on otherwisc valid petitions between April 19 and April 27,

by the same candidates of voters residing within the newly-created districts, us

the case may be, sha!I also count towards therequired totaInumber of signatures;

and

(c) WHY THIS COURT should not grant suchotherand further reliefas is just and

equitabic, and it is further

2 of 3
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ORDERED that service ofa copy of this Order and accompanying documents be made on

counsel for all parties by NYSCEF, on or before the day of May 2022, and that such service be

deemed sufficient, and it is further

ORDERED that Petitioners and Respondents, including RespondentNew York State Board of

Elections, shall file with this Court, by NYSCEF, a copy of their opposition papers, if any, in

connection with the above motion to intervene and/orany of the accompanying requests for reHef, on or

before May 14 . 2022.

Dated: Bath, New York

May L7 ..2022

ENTER:

Hon. Patrick F. McAlf , J.S.C.

. .

" A
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Affidavit of Mark Braiman in Support of Emergency Motion for .

Leave to Intervene, sworn to May 15, 2022

[pp. 137 - 162]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
...--....._.__....----.------...--------._.........x
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEMPAN EVANS, IJNDA AFFIDAV FF FN SUPPORT
FANTON, JERRY FISLIMAN, JAY FRANTZ,
I.AWRENCE GAR.VEY, Al.AN NEPHEW, SUSAN Index No. E2022-0116CV
ROWLEY, JOSEPHINE THOMAS, and MARIANNE
VIOLANTE,

Petitioners,

- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF T1IE SENATE BRIAN
DENJAMIN, SENATE MAJORITY LEADER AN D
PRESIDENT PRO TEMPOREŒF THE SENATE ANDREA
STEWART-COUSINS. SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE DOARD OF
El ECTIONS, and THE NEW YORK STATE LEGISLATIVE
TAS K FORCE ON DEMOGRAPHIC RESEARCH AN D
REAPPORTIONMENT,

Respondents.

-------......--..-.--------....-........._...___.........Ç

STATE OF WASHINGTON )
. }SS.;

COUNTY OF KING )

I, Mark Braiman. being duly sworn, depose und say:

L 1 am a candidate for Member of the United States House of Representatives, formerly

running in the22d District ofNew York, having been endorsed by the Ùbertarian Party ofNew York,

an independent body.

2. I submit this atWdavit in support of my cmergency request La intervene in Ibe above-

captioned action. I am fully familiar with the facts and circumstances stated herein.

3. I am moving for Icave to intervene by order to show cause so that my rights as avoter

and candidate for a non-recognized party, known as an independent body, will be protected.

1 of 26
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4. I seek to intervene as of right in this action, on the ground that my interests are not

adequately represented by the present parties and since I may be bound by any judgment rendered

herein. CPLR §l011(aX2) ("Upon timely motion, any person shall be permitted to intervene in any

action ... when the representation of the person's interest by the parties is or may be inadequate and

the person is or reay be bound by the judgment,")

5. In the attemative, I seek to intervene by permission in this action, on the ground that

my claim and the main action "have a common question of law or fact." CPLR §1013.

6. The Legislature's unconstitutional redistricting has harmed voters' and candidates'

interests in fair representation. In addition, this Court's Decision and Order of May I 1, 2022 also

harms the interests and rights of independent Congressional and State Senate candidates. Pursuant

to that order, Respondent New York State Board of Elections will now require independent

Congressional and State Senate candidates to start collecting signatures no sooner than May 21,

-
2022, and file their petitions six weeks thereafter, by July 5, 2022. None of the signatures collected

between April 19, 2022 and April 27, 2022, even if within the new districts for the same candidates,

will be considered valid (though previously-collected signatures for recognized party candidates for

the same offices will count to permit some of those candidates to qualify for the ballot without any

further petitioning at all). The number of signatures required has not changed from the statutory

requirement, which is 3,500 signatures for each independent Congressional candidate, and 3,000

signamres for each independent State Senate candidate, However, none of the independent

Congressional and State Senate candidates will be able to gather signatures on joint petitions with

any independent statewide candidates, because the two sets of petitions must be filed separately,

. which is absolutely not the statutory structure intended by the Legislature. Those independent

statewide petitions must still be filed by May 31, 2022, while the independent Congressional and

State Senate petitions may not be Sled before June 27, 2022, eliminating the possibility of joint
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filings withjoint petitions.

7. The redrawing of Congressional and State Senate district lines has resulted in a

likelihood that the signatures gathered by independent Congressional and State Senate candidates

will not meet the statutory requirements, and sufficient signatures cannot be gathered between the

new starting date for petitioning of May 21, 2022, and the deadline for filing on July 5, 2022.

Between April 19, 2022, when independent Congressional and State Senate candidates began

petitioning to qualify for the ballot using the old district lines, and April 27, 2022, when the Court

of Appeals affirrned (against the predictions of many) this Court's March 31, 2022 voiding of those

old lines, I and many other such candidates spent countless hours collecting signatures and

organizing volunteers and paid petitioners, in the expectation that our completed petitions could be

filed six weeks later, on May 31, 2022. In addition, I made, and other independent Congressional

and State Senate candidates typically made, arrangements in our professional and personal lives to

set aside those six weeks for the all-important petitioning drive, arrangements many of which could

not be undone, and many of which can not be made again.

8, In addition, I will be losing a big motivational factor for co!Iecting signatures, and

organizing others to collect signatures, because 1 will not be able to collect aJso for my favorite

Governor candidate, Libertarian Larry Sharpe. While 1 can circulate his petitions (which are

combined with four other statewide Libertarian candidates, for Lieutenant Governor, Attorney

General, Comptroller, and US Senator), together with my new petitions between May 21 and May

31 (the last day to file the statewide petitions), for the remaining weeks, until the last day to file the

Congressional and State Senate petitions which is fuly 5, I will be petitioning only for myself, while .

my Libertarian statewide candidate friends (if they have managed to qualify for the ballot at all), in

turn, will have less incentive to assist my efforts. When you add on the recent and recurring

difficulties caused by constantly-evolving new strains of COVID-19 and related restrictions and
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common fears, which reduce the availability of signers and efficiency of petition witnesses, this

must be the most difficult year in New York history for independent candidates for office.

9. I am requesting three forms of relief in this action: (1) that the deadline for

independent statewide and State Assembly candidates to file their petitions be extended from May

31, 2022 to July 5, 2022, so as to be coordinate with the new deadline set (on May 11, 2022) for

independent Congressional and State Senate candidates to file their petitions, permitting the

circulation of joint petitions; (2) that the signature requirements for independent Congressional and

State Senate candidates be reduced from the statutory requirement of 3,500 signature and 3,000

signatures, respectively, by at least 50%, in light of the burdens caused by the previous petitioning

efforts which cannot be undone and which will cause more burdens in the future, the difficulties

caused by constantly-evolving new strains of COVID-19 and associated restrictions and fears, and
.

in the event the statewide filing deadline is not extended, by the lack of assistance and coordination

with statewide candidates whose names would otherwise be on the same petitions; and (3) that the

signatures collected by independent Congressional and State Senate candidates between April 19

and April 27, 2022, from qualified signers residing within the new district they seek to qualify in, be

included in and counted towards their total signatures collected in the new district.

10. I have not made any prior application for the relief requested herein, in this or any

court.

Ö;.amua« sfido--
½ - Mark Braiman

.......,

Sworn to before me this

_( fday of May 2022 NOT Y .

OFW
NOTdRY PUBLIC
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW,SUSAN Index No. E2022-0176CV
ROWLEY, JOSEPHINE THOMAS, and MARGARET
VOLANTE,

Petitioners,

- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN

BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF

ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

..-----....___..--.._________...--.-------...._...Ç

STATE OF NEW YORK )
) as.:

COUNTY OF SCHOHARIE )

I, William Cody Anderson, being duly swom, depose and say:

l. l am Chair and de facto President of the Libertarian Party ofNew York ("LPNY"), an

independent body and unincorporated association.

2. 1, on behalf of the LPNY, submit this affidavit in support of the motion of proposed

intervenor Mark Braiman, who is the LPNY's candidate for Member of the U.S. House of

Representatives ("Congress") from the (former)
22"' District ofNew York, to intenrenein the above-

captioned action. I am fully familiar with the facts and circumstances stated herein.

3. in 2018 the LPNY's Govemor candidate crossed the vote threshold required for the

b"
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LPNY to obtain recognized party status, the first time in its ftfly year history it had achieved such

. .

status. However, the Legis1stme passed a new election law in 2020, which truncated the period of the

status enjoyed by all recognized parties into two years rather than four, Under the new law, in addition

to the Governor candidates, the President candidates are also required to meet a certain vote threshold,

and in addition, that vote threshold was set at a number more than double what it had been for decades.

Sure enough, in November 2020, and also due to the limited campaigning that was a result of New

York's Covid-19 travel restrictions, the LPNY's President candidate did not meet the new vote

threshold, and the LPNY was reduced to independent body status again.

4. The LPNY's current Governor candidate, Larry Sharpe, now provides the only

opportunity for the LPNY to regain its recognized party status, and it must gather a minimum of45,000

valid signatures in order even to appear on the 2022 ballot.
. .

5, In past years, in every even numbered year from the 1980s up to and including 2018,

LPNY candidates for Congress and New York State Senate (as well as for New York State Assembly)

were always actively recruited, particularly for those districts across New York for which their petitions

would be filed with Respondent New York State Board of Elections ("NYSBOE").1 One important

value of such candidates for the LPNY, in the years in which it is an independent body, is that such

petitions can be and typically are combined withthat of the LPNY'a statewide candidates, which have

qualified for the ballot every two years since the 1980s, thus providing an assist both to our statewide

candidates, and to our Congmss and State Senate candidates. But even local candidates whose petitions

are not combined with the statewide
candidates' petition provide assistance, by commonly cin:ulating

both petitions and seeking to obtain signatures on each one. One exception to that pattern was in 2020,

1 Candidates running in districts wholly within acounty, or within New York CRy, win file their petitions with the
board ofelections for that county,or for New York City, rzspectively. Candidates nmning in districts that encompass
parts of more than one county, other than those whoHy within New York City, will filetheir petitions with Respondent
NYSBOS.
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when our President candidate quahfied for the ballot by election at a national party convention, because

as noted, that year the LPNY was a recognized party. The enthusiasm of those local carididates and

their familiarity with their cormnunities and local political activists always provides a substantial boost

to our statewide candidates'
ell'orts to qualify for the ballot, whether or not each Congress, or State

Senate candidate him or herself qualifies for the ballot, because all collected signatures will count

towards the statewide total regardless.

6. in 2022, the I.PNY and/or its local county affiliates endorsed four Congress candidates,

two State Senate candidates, and three State Assembly candidates, as follows:

â€”Howard Rabin, for Member of the U.S. House of Reprentatives {1"
District)

â€”Michael Rakebrandt, for Member of the U.S. House of Representatives {2~
District)

â€”Jonathan Howe, for Member of the U.S. House of Representatives {14~
District)

â€”Mark Braiman, for Member of the U.S. House of Representatives (22 District)
â€”James Coll, for State Senate (6+

District)
â€”Blay Tarrioff, for State Senate (7 District)
â€”Joseph MaNa, for State Assembly

(75~
District)

â€”Pietro Geraci, for State Assembly
(104+

District)
â€”Matthew Schieber, for State Assembly

(144~
District)

A copy of each of those candidates'
petition sheets is annexed hereto as Exhibit 1.

7. To my knowledge, ail nine of those candidates had petitions prepared and plans made to

circulate them, as of April 19, 2022, which was the start of the petitioning period for all independent

candidates, according to the Election Law. Those candidates who were eligible to, combined their

petitions with our statewide candidates'
petition, and those who were not, obtained both petitions so as

to circulate their own petitions as well as our statewide candidates'
petition, a more cumbersome but

still helpful process.

8. Eight days later, on April 27, 2022, the Court of Appeals handed down its decision

affirming this Court's ruling, which came as a surprise to many of us. It was a happy surprise in some

respects, because I and most of my colleagues in the LPNY thought it was the right decision, but it also

caused immediate difficulties for all of our candidates. Our four Congressional and two State Senate

7 af 2S
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candidates now had no districts to run in, and it soon became apparent that further petitioning for their

own races would likely be of no use, Our statewide candidates also no longer had any ability to keep

track of which Congmss districts their signatures were being collected in, which made it impossible to

ensure they would meet the state law requirement that their petitiorf include 500 signatures in each of

half of the Congress districts.

9. LPNY Govemor candidate Larry Sharpe and the LPNY, as well as independent US

Senate candidate Diane Sare, began to explore our legai options, and retained attomey Jonathan

O'Brien, Esq., to prepare papers and file an order to show cause, seeking to intervene in this action on

our behalf, for relief from the extreme difficulties suffered by at! statewide independent candidates

caused by the elimination of Congress and State Senate district tines, as affirmed by the Court of

. Appeals on April 27, 2022. Our pmposed order to show cause was filed on May 12, 2022, and the

order was signed on May 13, 2022, setting the return date of our motion for May 19, 2022.

10. Meanwhile, on May 1I, 2022, the order of this Court was issued setting out the new

requirements for qualification for the ballot, for all Congress and State Senate candidates, in

anticipation of the proclamation of new district lines on or before May 20, 2022. The May I 1 order

harms the interests and rights of independent Congress and State Senate candidates. Pursuant to that

onfer, Respondent New York State Bosni of Elections will now require independent Congress and State

Senate candidates to start collecting signatures no sooner than May 21, 2022, and file their petitions six

weeks thereafter, by July 5, 2022. None of the signatures collected between Aprii 19, 2022 and April

27, 2022, even if within the new districts for the same candidates, will be considered valid (though

previously-collected signatures for recognized party candidates for the same offices will count to permit

some of those candidates to qualify for the ballot without any further petitioning at all). The number of

signatures required has not changed from the statutory requirement, which is3,500 signatures for each

independent Congress candidate, and 3,000 signatures for each independent State Senate candidate.
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However, none of the independent Congress and State Senate candidates will be abIe to gather

signatures on joint petitions with any independent statewide candidates, because the two sets of

petitions must be filed separately, which is absolutely not the statutory structure intended by the

Legislature. Those independent statewide (and State Assembly) petitions must still be filed by May31.

2022, while the independent Congress and State Senate petitions may not be filed before.Iune 27, 2022,

eliminating the possibility ofjoint filings with joint petitions.

11. The terms of the May II order have resulted in a likelihood that the signatures gathered

by independent Congress and State Senate candidates will not meet the statutory requirements, and

sufficient signatures cannot be gathered between the new starting date for petitioning of May 21,2022,

and the deadline for filing on July 5, 2022. Between April 19, 2022, when independent Congress and

State Senate candidates began petitioning to qualify for the ballot using the old district lines, and April

27, 2022, when the Court of Appeals affirmed (against the predictions of many) this Court's March 31,

2022 voiding of those old lines, movant-candidate Mark Braiman and the other five LPNY Congress

and State Senate candidates spent countless hours collecting signatures and organizing volunteers and

paid petitioners, in the expectation that their completed petitions could be filed six weeks later,on May

31, 2022. In addition, movant-candidate Mark Braiman and the other five LPNY.Congress and State

Senate candidates made arrangements in their professional and personal lives to set aside those six

weeks for the all-important petitioning drive, arrangements many of which could not be undone, and

many of which can not be made again.

12. fn addition, during the new six-week period proclaimed in the May 11 onler during

which all six Congress and State Senate LPNY candidates may collect signatures, each of them will

have lost a big motivational factor for collecting signatures, and organizing others to collect signatures,

because they will not be able to collect also for our Govemor candidate, Libertarian Larry Sharpe.

While they may circulate his petitions (which are combined with four other statewide Libertarian

9 of 26
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candidates, for Lieutenant Governor, Attorney General, Comptroller, and US Senator), together with
- .

their new petitions between May 21 and May 31 (the last day to file the statewide petitions), for the

remaining weeks, until the last day to file the independent Congress and State Senate petitions which is

July 5, each of those six LPNY candidates will be petitioning only for themselves, while our LPNY

statewide candidates (if they have managed to qualify for the ballot at all), in tum, wil) have less

incentive to assist the efforts of those six of our candidates. When you add on the recent and recurring

difficulties caused by constantly-evolving new strains of COVID-19 and related restrictions and

common fears, which reduce the availability of signers and efficiency of petition witnesses, this must be

the most difficult year in New York history for independent candidates for office.

13. Furthermore, two of our State Assembly candidates (those campaigning for the 104* and

1446
Districts) whose petitions must be filed with Respondent NYSBOB(and whose petitions are thus

joint with our statewide candidates), and all other such independent State Assembly candidates, would

be harmed and likely unable to qualify for the ballot at all, should their filing deadline not also be

extended to July 5, 2022, if this Court extends the filing deadline for independent statewide candidates

to July 5, as it should. That is because their petition sheets would have to be withheld from filing until

after May 31, if those joint petition sheets are to be included in the whole petition to be filed on behalf

of the statewide candidates, on July 5, and there would be little time after such a ruling, for such

independent State. Assembly candidates to create new separate petition sheets and then meet the

signature requirement in the remaining time. And to.be fair to those independent State Assembly

candidates who do not file their petitions with Respondent NYSBOE, their deadline for filing should

also be extended to July 5, 2022, in line with that of all otÈer independent candidates, in that event.

14. I urge this court to consider the harm that will likely result to every truly independent

political party and candidate in New York State, as well as to every New York voter, myself included,

should the relief requested by movant-candidate Mark Braiman not be granted, not just this year but for
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several years into the future, as a failure to qualify a Governor candidate for the ballot prevents it not

only from having an opportunity to keeporregainitsrecognizedparty status, but also eliminatesallof

its enrolled members from the rotts of Respondent NYSBOE, as those rolls are maintained only for

"Other"independent bodies that have run a Governor (and now also, apparently, a President) candidate

in the last election. There are no parties presently appearing in this action who represent or have

advocated for the interests of independent bodies and candidates in this state, at all. For all those

reasons and many others, 1 urge this Court to grant the relief sought by movant-candidate Mark

Braiman, and 1 thank theCourt for its consideration of these issues.

William Cody Anderson

Swp
to before me this

f f_ day of May 2022

OT PVbLIC

LOR4 L 555544
evacy tosue.eTarg er New vots

dro. of esesses

E
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P.
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IndependentNominatingPetition

1,theundersigned,doherebyaratethat I ama registeredvoterof thepoEticalunit for whicha nominationfor publicoffice is herebybeing
made,rhet my presserplaceof resMenceis truly statedoppos1remy signanuehereto.and that3 do berebynorrdrintelha fonowing answd
personsascandidatesfor eleclionto putdic of5txalin be votedfor at theotectionto bebeldon the B'"dayof Novernber,2D22,andthat) scicot
thenarnetibertarian Partyasthenameof theindependentbodymakingthenominationsand@icimageto theright astheerablcinof suchbody.

Nune of Candidate Pab5cOf5cc Placeof Residence<"to-aesioman:-ir-=u=ucan

L,arry Sharpe Governor of New York 23-1424* Ave, Astoria,NY 1I 102
- Andrew C.Hottister Ueutenans Governor of New York 710JamesRoad,Rochester,NY 14612

SeanC, Hayes Attorney General of New York 200RectorPlaceApt. 191.New York,NY 10280
WiMain K. Schinidt Comptroller of New York 1874CrompoudRd.,Apt. 3 B7,Peekskill,NY 10566
Thomas D, Quiter U.S. Senator from New York 1739StateHighway8, MotmtUpton,NY 13809
Haward Rabin U.S. Congressman, District 1 88Virginia Ave.,PlaiAview,NY II303

I do barebyinpoint- wi111amac,dyAndmouP.o..Ekm9) Middisburgh,NY12522 Robenbl.Amign 24PmurvsWey,sarutogusprim NT12866
AmhomyD* 122.WeeFilbegStmas,EastRochemmr..NY14445 OabrielleS.CondersE3-40WettsteleSM Apt,4A.RegePak,NYL1374
Dance5.Whitsunt 38odEasttane,takeWew,NY14083 Piebo5.Geme) 26RockmoodDrivc..NewburgIr,NY12550
AndewM.Kulate 35Fairtic]dAvenan,Jamestown.NY14703 PaolM.Grindle 3515tmasuess,Ap.4R,Emaklyn,NY11237
LornL NoveB PO.Ben321,bl]ddle.1aurgh,NT12122 ' RichardP.PerndI 4HelmesAmenue,Apahcnin.NY1331

asacotitraitteeto fill vsancicisin accordancewith theprovisionsof theclectionlaw,
In wintesswhereof,t havehereuntosetniy hand,thedayandyearplacedoppositemysignattire.

Date Name of Signer Residence Town or City(printednamemaybeadded) ExceplInNYC,County
/ /2022X . ... ...... .. . .
prinedna.a.:

/ /2022X

printedinnae

/ /2022X
3 -----

printedname:

/ /2022X
4

printedname:

5
/ /2022X

ptistedname:

/ /2022X
6

printednants:

/ /2022X

printedname

/ /2022X

printedname:

/ /2022X
9

pnntedname:

/ /2022X
10

ptmgedname:

- STATEMPRTOFWri"NESS
1, (nameof writncan)stnic,lam aditlyqualiEcdvotwaf the5tateof NewYorkandnowtunideat

fresidenceaddress),
Eachof theindividualadose mamesaresubsmihedto thispetitionsheetcontaining- (fill in nHnber)signamins,unhx:ribedthesamein mypreacateonthe

datesaboveindicatedandidmlifiedhianselfor hermeifgobe.theindividualwhoaignedthisshout.I understandthat stutetpectwill beaccepledfor aEpurpcmesat the
equivalentofanaffidavitsad,if hcoalainaamatedatfalsestatemenit.shaEsubjectraetothesanicpenaltiesasif [ hadbeendulysworn.

Date SignatureaiVfrtness
wrrmr.ssuranFICEON MFORMmnN: Tim:fonooniginformainadu engle rmRN witW burddairný o± Ibrthinetih a
Townor iry coaoty
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theÏders g 1,do herebystatethatI mma registeredvoterof thepolitical immitIor whicha nonisation for p frt 1U 20U

made,that my presentplaceof residenceis truly slmedoppositemy signatHe hereto,and that I do herebyacurrinatethe following oamed
persotisascandidatesfor electionto public offices to be votal for at theclection to beheldon the 8"' dayof Nommber,2022,and ihat I sck-ci
thenamsLibertarianPartyastheriameof the irdependetubodymakingthenominationsandthe itnage10therigfstastheemblemof suchbody.

Nameof Candidate PublicOffice Placeof Residencesh-heoesmad-mir.±imo
Larry Sharpe Covernor of New York 23.1424*Ave, Astreia,NY II 101
Andrew C, Holtlster . Llentenant Governer of New York 710JamesRoad,Rochester,NY 14612
Sean C.Hayes Attorney General of New York 201)RectorPlaceApt. l0 New York, NY 10280
WilliamK.Schmidt ComptrnHer of New York 1874CrompondRd.,Apt. 3 B7, Pectskill NY 105ti6
Thornas D. Quiter US Senator from New York 1749StateHighway3, Motmi Uptott.NY 13A09
Mike Hakebrandt UA Congremnan, Distric12 125BanadCirch Ho rook.NY II741

I do herebyuppoint: wuun"CodyAu1="" P.O.Bas9%Middithugh.NYGm kabenM..Amige 24PtercrwWmy.5mralop3pringsNY12566
AaegesyD*0mese 122WenPiken5te4 Ema1Amehester,NY14445 GabdsusE..Qudova 65SDWethnolsseest,ApLd. 4xoPetitNYII F4
DunneAWMtriur 3805EssilanubE. NYH085 Picem3..Gerect 26R&1.*oodDdru,Newburth,NY12550AmbowM.Ka\amma 23Twisfis]dAvenue,Jaminstown,fly L4701 l'asin.Orinate W Statr$1mer,Api.4R,B tyn,NYI123'I
LersL News P,0.Sam.rEI,.Middid h,NY12322 RichardF.Purasil 4HolmesAmnus,Apahullin,NYMtl

m acommittccto Till vacanciesin accordancewith theprovisionsof the i:lectionlaw.
In witnesswhereof.I Asw hereengosesIny hand,Ebedayandyearplacedoppositemy signantre.

p Name of Sigurr hh Town or City(priatedmememanybeadded) BNetpt.1aNYC.County

1
/ /2022 X

primednatre

/ /2022 X
2

printedname:

/ /2022 X

prisedname:

/ /2022 X
4

primedname. . .

5
/ /2022 X

prisedpome:

/ /2022 X
6

printedname:

/ /2022 X

priritedname:

I /2022 X
8

priMedname:

/ /2022 X
9

printalname:.

/ /2022 X

prifitednumc:

S1ATEMENTOF WITNESS
I, .. . . ...(nameofwitnandHale:ImmadutyrguallitedvulerattheStateof NewYorkmalnowresideat

fresidenceaddress).
Hachof theindividuals*h060eamc3aresubscribedto thispetitionphectcmt ming_.__ ( in epimbcI)sigmilwas,nobscribedtheganghi myp(enem:conthe

datenaboveindicatedaraliden edhisanelfar harnetftobe theindividualwhomignedthisAceo t understandtbmthissteesmentwill beenoptedfor Al pmxmnaasthe
equivalentofanaffWavitami,ifitconialanamaterialh staicacetphallsubjectIncb)theMwmepenahicsmaif Ihadbeemdulymworn.

I iT SarmshucalWemma
WITNDIS11EN1TWATIONTNFORMATION:TinInnovHginforinadenriesttoconeleindpdorloAllagwishtheboardofrlmudomsisurderibrEbiap itionshoot10bevalid.
TowsurCity: County.
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IFILED : STEUBEN COUNTY CLERK 05/18/2022 05 : 0 6 PM) IEEETFseP 52)2§zj)gdp ty

NYSCEF D 8 533 IndependentNominatingPetition JMIPJt WBDNNtMISF 05 ES ® 2 2

heundersigned.deherebystamduel maa registeredvoterof thepolitical anit for whichanaecinationfor public emos is hereby "

made,thatmy presentphceof residcocois truly sisteduppositonrysignattueherm andthatTdaheretrynominatethe(bUowingmuned

personsascandidatesfor eledinoto put@ ofHcesto bevotedfbt attheeketfonto beheldgada B*day of Novanber,2022,andtbst I sotect

thenameLibertarianPartyas(banameof the independurnbodyasking tbenominatiormami the%nageto the rigla asthe cablera of such

body.

N359 of Candklate Public013ca Placeof Residemepeast ommeemessir-r amman

Larry Sharpe Governor of New York 23-1424e Ave, Amada,NY 11102

Andrew C.HoUlster Lieutenant Governor of New York 710JanceRoadLRochesur,NY 14612

Sean C. Hayes Attorney General of New York 200 RectorMaceApt 19L,New York, NY 10280

Winism K. Schmidt Comptroller of New York 1874crornpondEd, Apt 3 B7,P=MifI, NY 10566

Thomas D. Quiter U1 Senator from New York 1789StateHighway5, Mount Upton,NY I3809

Mark S. Braiman Representative In Congress, 22"I District 4775 East1.akeRoad,Cazemnia,NY 1303$
I do berebyappointi WEmua@yAndemn PA Ben94 Mbacteth,NYDU2 AdenM.Asfes 24PaswveWq,Sarmanspduge,NTmds

Ander Uth4 111WeeFAbedSmeat,SastDh V1444$ GeMstsS.Cedove 6M4weawolo5but,Apt¾, Rage NYH374
Duan-LWher 580dEmnIm lakmfow,NY140E5 licho& ranget 242sckeeadDec.Newbust.NY123S0
AndesM.Edstee 1$f'alrgeldAvens,hupsuowa,WV14701 PaulM.Gindle 157SmeBited,ApL4K,amuldmNYI1237
1 L Numet P.O.Bon321,MagebugANY12(22 ElstartiF.humH 4 H1pusA ApMw.hm,NY13732

asacommitteeto ffu vacanciesIn secordancewitir theprovisionsof theelectionlaw.

hi witnesswhwet) I bsvetermuna netiny hand,thedayamiy-n placedoppositemy sistature

Date Narne of Signer Town or City

1
/ /2022 y
waa-
I 12022 y

.

Printedcanc:

3
Pumsdanrnot

/ /2022 y
mem

12022

I /2012 g

/ /2022 x

/ /2022

Printedasme

. STATEMlENT0F WITNES$
1,,* (tenaof witness)sists;1amadutyqualdedroterof theStamofNewYak malonwrealdeat

(seesanesa1drums).

Eachof Gmhtividualt whensnamesarsr4sm ednothispa@londuetcou+aing (Nt lanessbe0s subar.rbedtheamain raypresenceenabs
datesaboveindlestedandleentifiedhimselfachmselfa>bethsIndMdmiwhosigneddes4brus.gundananddat thismeementwinbesented Ibrsppurpostsas

. theequivalentofsoafEdmvitma&f it cominisamaindalfidasmalmera..mballmthinne Wtw samepennMeeanif f badbasedm(7swers.

Date Signature(Witnams
tgejulawlaggmammadmaamatecaskscdiularioJttingwanashardoIelecgassisorerIsrADpaiw tohewata

wnmarCity: County:

C.D. 22. 4 of 4 .$heet No.
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IFILED: STEUBEN COUNTY CLE 05 18 0 2.05p0.6 PM|
INDEX NO. E 2- 0116 CV

NYSCEF DOC , No. 638 E OH HaGHM WM RECEIVED NY SCEF : 19/2012

1,thettndersigned,doherebystatethatI ama registeredvoter of thepolitical tinit for whicha nominationfor purblicoffice is herebybeirrg
made.that my presemplaceof nsidence is tritty statedoppositeray ldgmaturehemto. and that I do herebynorninSEcthe following named
permmsascandidatesfor electionto public officesto bevotedfor at the electiceto beheldon the 80'

dayof November,2022,andthat [ select
thenameLibertarianPartyasthenameof theindependentbodyrnating the norninationgandthe imageto theright asthecanblemof suchbody.

Ngne of Candidate PabliçOffice Placeof Itesidenceenoras.oar...mb..xa-ai±-.Ki
James L. Cell State Senate, Distrid 6 579ArlingtomDrive, Seaford,NY 11783

1do herebyappoint: JoumfbanOnother s6Strum Am,Bed NYIrn 4 HeenudEmkA BUVkginiaAm,Phmamw,NYngU3
BlayTanzioIf $5BayviesAm.PurIWashinghpeRt1950

asa committccp fiU vacanciesin accordancewith theprovisiortsof theelectionlaw.
In witnesswhereof.[ haveherenntosetmyhand,thedayandyearplaceiloppositerayàgnatum

..

Date Name Ggw Residence UWD0F CEC7
(printednameemybead4td) Exceptin NYC,Cmanty

/ /2022 X

primedname:

I /2022 X

pñntedanme:

/ /2022 X
3

printednanz

/ 12022 X
4 - --

printedanarrie:

/ /2022 X
5 --

pretednarne:

/ /2022 X
fi

/ /2022 X

printedname;

/ /2022 X
8

printudmame:

/ /2022 X

pnotedname'

{ t2021 X
10

pnntedearne:

StA.TEMENEOFWLTNEEE

(nanzofwitness)stage:1amadulyqudifiedvoicroftheStaseotNewYorkandumwa-side-at

(mrdancem.idn"ss).

I arhof theindividualswhosesamesaresubscribedtotiaspetitionsheetopatsining (n1)in auraber)signatigree,subscritalthesamein my presenceonthe
dawnaboveindicatedandidentifiedhannelfof hetrif to be theindividualwhosignedthissheet.1understuridthatdiis simrememwill beacceptatfar all purposesasthe
equiunlantofartoffidavitand,if it caaminsamaterialfalsestatementahmEmobjectmnetothenamepenahiesasif IJul beendulyswom.

.Date SigmenteoI Wimens

wrrNE5$TDENT CAT.N HfNFMAtmMA FolkwinginrarinegionrnamebeconviegedpawnogUingvishdiaboarddraisoniumstuordersorotispenitionint-mitow wilid

TownarCity- Cotsity:

Sheet No.__
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IFILED: STEUBEN COUNTY CLERK 05/18/2022 05:06 PM|
INDEX NO, E2022 -0116 CV

NYSCEF DOC. NO. 638 RECE IVED NYSCEF: /19/2022

Independent NominatingPetition

I, theundersigned.dobenby stalethatl am aagistemd voterof thepolitical unit fngwhicha remination for publicofEceis herebybefug
made,that my presentplaceof residenceis truly staledoppositemy signaturehereto,arugrhat J do herebynominatethe following named
pemonsascandidulesfor electionto p41icoffices to bevotedfor st theelectionto beheldon tle 8''

dayof November,2022.andthat1 sclea
thenameUbertarianPartyasthenagneofthe independentbodymakingthe naudnationsandtheirnageto thegightastheessbteusof suchbody.

Emacg[Candjilm E9-bErdGra PJannacMc_not wme--ch-a--r""<a--n

BImyTarnoff State Senator, District 7 55BayviewAve., PortWashington,NY11050

1doherdry appoint: r-y anuyne is6suywwite.d,unntmans.NYl|a30 RamiynTamaE 55BinyviewAve.,Buthrhhqua,NYUG30
EmmymCohenTutpe $5}laywarsAve.,gwthWaguen,NYIIMO

asacommitteeto m1vatenciesin accordaricewit|t the pmvisionsof theelectiorllaw.
in witnesswhercm(I harrehereuntosetmy hand thedayandyearplacedtyposile mysignature.

Date Nª"""ISigner wg_ Town er City(pringedammrnumybeedzled) Esseptis IWC,Coonry

/ /2022 X

pringedname·

/ /2022 X
2 --------- -

pnmodname.

.................,......._..............,-...... ...
printedEmme:

/ /2022 X
4 ------------------

pnatedmme:

/ /2022 X
5

primedpame-

/2022 X

printednarmt

/ /2022 X
7

prtntednernn.

/ /2022 X
8

prinnx!oame:

/ /2022 X--..-......... ....._........-...-.__.............._.--.,
printedname

/ /2022 X

pantedname.

FrATEMElfr 0F wrfNFAS

L ....... .. .. .. ”,_.. (nameofmtacit) state.I amadulymidifiedvoterortheStateMNewYorkandnowresidesi

ffemidanenaddnns)
lindhd theindividuatewhosenamcoart edIsen*edtothispetitiontheetconusning__ _(fill mnumber)signauses.,subscribedthesomeiri mypresenceonthe

datesabovealicWeded identit'ledhinwlf or horselfto be theindividualwhosipwdattissheet.[ undetandthatthisstatementwin beacceptedfor all purposcesisthe
eqvrvalcotofasplYidevitand,[f ItcardainsamaterialidseshectocAshmilwbjectme10de unmepenaltiesmaW1badbrundvy sworn.

I)ate Signatured Winicss

WTTNESS2DDrrMCAT10NTNFOR55ATION;TheIttRawinghtfomietionut bmeampleadpriesgoEEngwiaghtheardoIebedomn wderferevepumicas'mantotewlid

TowtorCity . .

SheetNo.
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FILED: STEUBEN COUNTY CLER 05 022 05: .PM|
INDEX No. E2 - Du 6CV

NYSCEF DOC. No . 638 depe I mmnaHg uUll
RECEI VED NY SCEF : 0 9/ 2 02 2

1,thetindersigne(LdoherebystatethntI am a registeredvoterof thepolitical unit for whi:h aseminationfor publicoffice is.herebybeing
· made.ghatmy presentplaceof residenceis tmly statedoppositemy signatureherem and that f do herebynominateghefollowing named

penonsascandidatesfor clection10public olHcesembevotedfor atthe electionto beheldon the 5*
dayof Novernber,2022,andthatI select

thenameLibertarianPartyasthenameof the independentbodymakingthemominationsandghelmageto theright asthecrnblemat nuchbody.

Nameof Candidate PublicOffice [3astEResidence wrwom-==--w""Amae.e
Joseph A. Maffla Member, New York Asserably, 756 Asserably District 100Wes 57th,#14J,New York. NY 100t9

I da herebyappoint: un.jean Mars. mewemM$ted,BMJ.NewTork10039 FuelIkurmic& 100Wet575test,214P.NewY½ 100t9
Dewcoals 9wcosonamer&wwoly icon

anacommitteeto fill vacanciesin accordancewith theprovisionsof theclectionlaw.
In witnesswhereoI.Ihave hereuntoactmy hand,shedayandyearplacedoppositamy Agnalmre.

Date Name of Signer Residertee Town or City
(printedbermemy tubaddedU Exceptla NYC,Coasty

/ /2022 X

printrwname.

/ /2022 X

pornedamine:

/ /2022 X

primedtame:

/ /2022 X
4 ---

printedname:

5
/ /2022 X

. printednurn-

/ /2022 X

. palatedmame:

/ /2022 X

prisedmamm:

/ /2022 X

printedaame:

. / /2022 X .-- --.-.
pnmedname.

/ /2022 X

printsimame:

STA'ItMENT OF WfrNEM

I Inegneofwitnr4s)stere:I amadulyquali1iedvoteroftheStateor NewYorkandnomscaideat

Eachoftheindividualewhosenamesaresubscribedto rbispetMonsheetcontaining (All in outmber)sigpamrns,subscreedthesamein mypreseoenamthe
dmesaboveEndicatedandkhmdfiedblerelf or herelf gobetheindividualwhosignedthe sheet I andmlantithatthasdatemestmlf beacceptedfor milpapnamamughn
entevalentcda afMavkand.Liitcontainamete6thØdeesunement,thldlsutyjectpemthe natnepenalticsasWLhadheenthaytute.

Dam . $4aamreofWimess.

wrTNirstTomnrrrATTUNT 0104ATION-TisMowingbrkwomskiaAnusis copple priesmfdegwightic InwednieladloesinadesfwdhapethamArm10bevaki.

Towner city: Cower .._

Sheet No..__________

18 of 2 6
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|FILED: STEUBEN COUNTY CLERK 05/18/2022 05:06 PM)
INDEX No. E20 22 -0116CV

NYSCEF DOC. No. 638 . RECEIVED NYSCEF: 19/2022
IndependentNominatingPetition

I..theundersigned,do herebystatethat I ama regiatemivoterof thepolitical unit for whicha nondnationfor publicoffice is heisbybeing
reade,that rny plescrttplaceof residenceis emly stated.oppositemy signatmaknega, and that 1 da berebynominatethe following named

personsascandidatesfor electicain public officesto be votedfor at de clection10beheldan ttie B"
dayof Navember,2022,andthat.5select

thenameIJbertaElanPartyasthenanmof theIndependelabodymakingthenottdnations odtheimageto theright astheemblemof suchbody.

lvamenr Candidate Pubh Office Placeof Residence =twor-m.Zmr-s iams.o

Larry Sharpe Governor of New York 2M424'' Ave, Asgoria,NY 1I IO2
Andrew C.Hottir,tier Lieutenant Governor of New York 710JanenRoad,Rochester,NY 146t2
Sean C. Hayes Attorney General of New York 200RectorPlaceAp. 19L.NewYork. NY 19280
WHilam K Schmidt ComptreHer of New York I574CrompondRd.,Apt 3 8% Peeltskill,NY 19566
Tholnas D.Qulter U.S. Setiator from New York IWt9StateHigtiwayB,Mount Uptort,NY 3809
Pietro S. Gerad New York State AAsemMy, District 104 26RockwoodDrive Newhtngh,NY 12550

1doberebyappoint: WMiam(My AmdemeaPA Ben9%Midd3@erals.M 12122 EmenM.Ady 24FasoneWay,5mmatoga.Spikga,NY12666
AmhonyIroratia 122WestMaestStreet.EastRoshusuc..NY14145 Gabriulio3,Cavbw 6$¬60WmburolsStand.,Apt44 E"gethk.14YID74
DoeneI Whitmer $2D6Mas1Lanc,I.akoview,NY140R$ Ptdsu5.Getaci aliRockwoodDrive...Mnatnrgh,NY12.00
AmlrusM.Keltum 35FairficidAvsassJeritmewn,NY14701 PaolBLGriedge ISTsur Street.Apt4R,Becolityn.NTI1237
ImmL Newed P,0.B.C2lyWdleburgh,NYIU22 RicheedF.PurtcII 4IIolmesAwous,ApaluNo,NYW32

asacommitteeto fHI vacanciesin Moordancewith theprovisionsof thecIcetionlaw.
In wknesswhereof.I bavehereuntosetmy hand,thedayandyearplacedoppositeray signattire.

Date NameofSigner g,3¡a,,c, TownerCity
(priatedmunemaybeadded) Exceptin NYC,County

/ /2022X

printednamdi

/ /2022X

pdlstÂthemc'

/ /2022X
3

priTitainame:

/ /2022X
4

priritedstmas:

/ /2022X
5 ------- -------

printedri me:

/ /2022X

pitniedcarne:

/ /2022X

printedname:

/ /2Cr22X
8

printedname:

/ /2022X
9

[NifiltdRSMC.

/ /2022X
10

prinedmme:

STATEMENT0F WTINESS
I. . ..................(nameofwiumss)mraus:I amadulyweliliodveLoroftheSurteof NewYorkandmowresideat

fimboftheindivillma4whoseunmeqacesubscribe4totitispetition cescontaining .,,....gm in nones) denaturus,subscribedthesusein mypnsonceonthe
" dateaaime imheatedandidenddedhknscifar hernettto betheindividualwhodgnedthissheet.I undamtandthe thisstatemcatwill heacceptedfor all otrrporcsasghe

equivalemof m aft1dawkand.lf h containsmmaterialfalsestalctnent.stiallsubjectmetothesamepenalticsasif I htuflseendulyawom.

oma s gnanzreerwimess
'

MTNF.S$IDENTffTCATroNPfPORMKrmN.Thefbllowinginformm(ionuw"AflecompimedpricIwfilingwilbthebanrdplclM1545inerdtrforthisPctilkmsheinmacvnfid.

TownorCity: COLmly:

SheetNo.
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FILED: STEUBEN COUNTY CLERK 05/18/2022 05:06 PM)
INDEX NO . E2 02 2 - 0 116 CV

NYSCE F DOC , NO . 63 a RECEIVED NY SCEF : D 19 / 202 2
IridependentNominatingPetition

., · L theimdersigned,dohetebystatethatI ama registeredvoterof thepolitical unit far whicha nominanonfor publicof5cc is herebybeing
rnade,Ihat my presentplaceof residenteeis truly statedoppositemy sigrlatureherem,and that I do herebynominateshefollowing r1amed
pcmmaascurididatesfor thectionto public ofEcosto bevoted for atfbe tdectim to betw.Idan the 1 '

dayof November,1022,andmat I select
thenameLibarmian Partyasthenameof the Independentbody inating thcaominationsandthe imagem theright asthec3nblemof suclibody,

Narneof Candidate PublicOffice Flaceof Residence(almoulorthenah-murnewnm-,n

Larry Sharpe Governor of New York 23-H 24* Ave., Astoria,NY 11102
Andrew C. Hollister Lieutenant Governor of New York 7)0 JamesItoad, Rochester,NY 14612 .
SeanC. Hayes Attorney Cemeral of New Yud 200 Itcrior PlaceAg. 10 New Yort NY 10280
WilHam K.Setunidt Comptroller of New York 1874CrompandRd..Apt. 3 M, Peekskill,NY 18566
Thomas D. Quiter U.S. Senator from New York 1789StatetJighway8, Mount Upton,NY 13809
Matthew M. Schieber New York State Assembly, District 144 199Two RodRoad,Ahfea,NY 14004

f deberebyappoint WinismCadyAndeareP.O.Bam9ID.Mathiburgh,NY12I22 RetunK Amigo 2dhencrweWay,SwamgaSprings.NY12866
Angbonyp"Demein 522Wengru.RetSam EmmReshnager,NYgM45 GmishNo5.(brdova 65-60Waheralesacet,Apt.dA,Reg,oPark,NYLIM4
DuanEJ.Whhemer $806Santlane..blrevimr.teY14055 Pisans.Germel 26RockwoodDnive.Newbwgh,NYF2550
AmirewasTeam1se 35rer5eldAvenue,Inna-m1cnva,NY14h PaulKGrimfle 157SterStems.Api.act.Brooklyn,NY112n
I.anL Neurdt PC Box321,MielhaurfANY12121 IlichurdF.thoest( 4 ItoImmaAvmane,Apstim·hin,NYt37n
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/ /2022 X

printedname:

/ /2022 X
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d.

SUPREME COURTOF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNINO, PATRICIA CLARINO,
GEORGE DOOHER, JR, STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCEGARVEY, ALAN NEPIIEW, SUSAN Index No. E2022-0116CV
ROWLEY, JOSEPHTNE THOMAS, and MARGARET
VOLANTE,

Petitioners,

- against -

GOVERNOR KATHYIlOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY . .
CARL IJEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THENEW YORK STATE LEGISLATIVE
TASK FORCE ON DEM.OGRAPIUC RESEARCH AND .

REAPPORTIONMENT,

Respondents.

-----..--------......______-._______ x

STATE OF NEW YORK )
) ss.: -

COUNTYOF QUEENS )

I, Jonathan Howe, being duly sworn, depose and say:

l. I am a candidate for Member of the United States House of Representatives,

formerly running in the 14th District of New York,having been endorsed by the Libertarian

Party of New York, an independent body.

2. I submit this affidavit in suppon of Mark Braiman's emergency request to

intervene in the above-captioned action. I am fully familiar with the facts and circumstances

stated herein.

.

h
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3. My candidacy has also been significantly impacted by this Court's order, dated

May 11, 2022, setting a new petitioning period for independent U.S. House of Representatives

and N.Y. State Senate candidates. As a candidate for the United States House of Representatives,

1 am required to follow the New York State 2022 Oflicial Political Calendar posted by

Respondent New York State Board of Elections on their website in order to know when to collect

signatures for ballot access, as well as other important dates relevant to the election. The election

calendar dated April 1, 2022 has remained on the Board's website since that date, and continues

to be hosted there and presented as the current election calendar.' That calendar indicates that the

petitioning period for IndependentNominating Petitions was to run from April 19th to May 31st

4. I began collecting signatures on April 19th and continued to do so through the

Court of Appeals decision which affirmed the invalidation of the newly drawn election districts

on April 27th. After reading the Court of Appeals ruling, checking the NY State Board of

Elections website for a new calendar, and consulting with other candidates, I was unable to find ·

any guidance as to whether I could or should continue in the petitioning process. With no

guidance and the ckwk ticking down, I chose to continue gathering signatures. In an effort to

ensure that these signatures would be valid and from voters in my eventual district, I focused on

petitioning in my immediate neighborhood, with·the hope that those neighbors would be in the

same new district, whenever those might be drawn. On May 11th; alter reading the order from

this Court which issued a new election calendar, I stopped petitioning, and asked my friends,

family, and volunteers to do the same. As of the afternoon of May lith when I received the

Court's order, my campaign had collected just over 1000signatures.

5. 1 have been working with my campaign team and various votanteers since

September 2021 to plan for the petitioning period. We all knew that petitioning for signatures

' httpsJ/www.elections.ny.gov/NYSBOE/Iaw/2022PoliticalCalendar.pdf
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during the Covid-19 pandemic would be a challenge. As soon as the NY State Board of Elections

Political Calendar was published in early 2022 I used it to schedule four days off from work in

late April and seven days off thinughout the month of May. I thought it was important to do as

much of the petitioning for my campaign myself, both due to limited resources and in order to

belp introduce myself to members of my community, and I knew I couldn't get it all done just on

weekends and weeknights after work. My aim was to complete petitioning by May 24th, so all

those days off were scheduJed prior to May 20th, the Friday prior. 1 am a public defender in

Bronx County Family Court and the process of taking time off requires scheduling hearings,

conferences, and other court dates around those days many weeks or months ahead of time. As a

result of scheduling time off in April and May, my court calendar from May 24th through the end

of June is particularly busy, and ( will not be able to take many, if any, additional days off to

petition on my own. .

- 6. In addition to scheduling time off from work to petition, I also made plans for

friends and family members to belp collect signatures. I scheduled events, petitioning groups,

and even arranged for friends to come stay with me in my home from outside the district to help

for days at a time. Many of these friends, family members, and volunteers also took time off

from work and scheduled significant periods of time to come help petition, time they are not

fikely to be able to spare again in the near future. My mather-in-law, Xiaoxia Gu, works in

education and was able to use time during her school's spring break and other scheduled days off

to petition for me among the M.andaria speaking community in the district; she was able to

gather over 100 signatures (which she surprised me with on Mother's Day, no less). She will not

have the same availability in the new petitioning period. and is extremely discouraged and

disheartened by how those signatures she already gathered are now invalid. Finally, in another
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particularly poorly timed plan, I have a friend from outside New York City staying with me to

help petition from May 14 until May 20; now, thanks to the new petitioning schedule, he will not

be able to collect any signatures for my campaign, and it is far too late for him to change his own

travel plans.

7. Requiring my campaign to start over will make it significantly more difficult to

get signatures from those voters who already signed my petition, who believe they have already

signed and are unaware that their earlier signatures are now invalid. Most of my petition.ing,

especially after the Courg of Appeals decision on April 27th, took place within a mile or less of

my home, and it is very likely that many of the same voters will be in whatever new district I end

up in. In my experience, many people who would walk by and decline to sign iny petition would

explain that they had already signed for another candidate this year; most people seem to know

you cannot sign for multiple candidates, not to mention multiple times for the same candidate. In

the minds of the vast majority of voters who signed my petition already, they will assume they

should not stop and sign again, and that doing so would be akin to cheating, like voting twice. I

anticipate significant difficulty in getting any of those voters to sign my new petition starting

May 21st.

8. One of the most severe harms caused by the change in my petitioning period is

that I will not be able to petition alongside other candidates running as Libertarians in the

November 2022 clections. Since April 19th, at least ½ of the time J have spent petitioning has

been with one candidate or another. I have gathered signatures and attended campaign events

with Larry Sharpe, Thomas Quiter, Sean Hayes, and Bill Schmidt, all Libertarian state-wide

candidates. Campaigning together has been far more effective than campaigning alone.

9. My campaign put so much value on campaigning together with other candidates

h .
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that in early March of 2022 1 coordinated with Thomas Daniel Quiter, candidate for US Senate

from New York, also endorsed by the Libertarian Party of New York, to have Mr. Quiter travel-

from his home in Mount Upton, New York and stay in ahotel near me for two weeks so that we

could petition together. Mr. Quiter was born with osteogenesis imperfects, brittle bone disease,

and uses a custom made electric wheelchair and mobility van to get around. The process of

having Mr. Quiter travel to the (former) 14th Congressional District involved having a campaign

volunteer travel from New York City to Binghamton, NY by bus, then take a cab from

Binghamton to his home in Mt. Upton, NY, and then drive both of them back to New York City

in the mobility van. The process of campaigning with Mr. Quiter (on those days 1 took off

speciñcally to do so, plus weekends) involved traveling from my home to his hotel, using a
..

battery jump-box to jumpstart his van, loading and locking him into the van on a mechanical

folding ramp, driving to an accessible location with good fbot traffic, unlocking and unloading

him from the van, and then ñnding a large enough spot to park his van for several bours in New

York City. This process is then repeated on the way back after petitioning. and takes several

hours that could have otherwise been spent gathering signatures. However, as we predicted,

campaigning together bmught us far more signatures and more than made up for the time spent

in transit. Mr. Quiter will not be able to schedule or afford another trip to my new district once

they are drawn, and all the clear benefit we gained from working together will be lost.

10. The above mentioned harms do not only afTect my campaign and the rights of

those voters who signed my petitioiis, they also affect my own rights as a voter. J am much less

likely to be able to vote for myself, or for any independent (JS House or New York State Senate

candidates in my eventual districts. Additionally, the fact that fewer of my volunteers (especially

close friends and family members) are now interested in petitioning for Larry Sharpe, Thomas
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Quiter, and other statewide candidates when they are not able to petition for me as well, makes it

less likely that the statewide Libertarian ticket will achieve ballot access in this election, further

limitmg my rights as a voter to vote for candidates of my choice.

II. I am supporting Mr. Braiman's request for three forms of relief in this action: (1)

that the deadline for independent statewide and State Assembly candidates to tile their petitions

be extended from May 31, 2022 to July 5, 2022, so as to be coordinate with the new deadline set

(on May I1, 2022) for independent Congressional and State Senate candidates to file their

petitions, permitting the circulation ofjoint petitions and joint campaigning; (2) that the signature

requirements for independent Congressional and State Senate candidates be reduced from the

statutory requirement of 3,500 signature and 3,000 signatures, respectively, by at least 50%, in

light of the burdens caused by the previous petitioning efforts which cannot be undone and which

, will cause more burdens in the future, the difnculties caused by constantly-evolving new strains

of COVID-19 and associated restrictions and fears, and in the event the statewide filing deadline

is not extended, by the lack of assistance and coordination with statewide candidates whose

names would otherwise be on the same petitions; and (3) that the signatures collected by

independent Congressional and State Senate candidates between April 19 and the date of the

Court of Appeals'
order, from qualiGed signers residing within the new district they seek to

qualify in, be included in and counted towards their total signatures collected in the new district.

)1nathan Howe

Sworn to before me this

day of May 2ø2
Notary Public, State of NewYbric

Reg. No 02ZH6373150
Qualified in Queens County

ÑOTARY PÚBLIC Cornmission Expires April 2.2020
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Intervenor Mark Braiman's Proposed Answer to Amended Petition -

with Additional Cause of Action Seeking to Modify Provisions
for Independent Congressional and State Senate Candidates,

dated May 16, 2022 -

[pp. 163 - 1661
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
-----.---.-----.----..------.--..-....---------..------Ç
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR,, STEHPAN EVANS. LINDA Indest No. E2022-0116CV
FANTON. JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN PROPOSED ANSWER TO
ROWLEY, JOSEPHINE THOMAS, and MARIANNE AMENDED PETITION
VIOLANTE, WWIADDITIONAL CAUSE

OF ACTION SEEKING TO
Petitioners, MODIFY PROVISIONS FOR

INDEPENDENT
- against- CONGRESSIONAL AND

STATE SENATE
GOVERNŒR KATHY HOCHUL, LIEUTENANT CANDIDATES
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMJN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY ..
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DE MOGRAPHICRESEARCH AND
REAPPORTIONMENT,

Respondents,

-------------------..--..---.--.------------.....--....-X

Petitioner-IntervenorMark Braiman("Petitioner-Intervenor"),by his counsel,theLaw Officeof

Gary L. Donoyan.for his Proposed Answer to the Amended Petition with Additional Cause ofAction

Seeking to Modify Provisions for Independent Congressional and State Senate Candidates, alleges as

follows:

1. Admits paragraphs 1-11, 32-217, 219-223, 235-245, 247-255, 257-263, and 265-274.

2. Upon information and belief, admits paragraphs 12-26,28-31, 218, and 224-233.

3, Denies paragraph 27.

4. Repeats and realleges his responses to the above panigraphs as appropriate, as his

response to paragraphs 234, 246, 256, and 264.
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NEW CAUSE TO MODIFY PROVISIONS OF THIS COURT'S MAY 11, 2022 DECISION
AND ORDER WHICH SET CRITERIA FOR BALLOT QUALIFICATION FOR

INDEPENDENT CONGRESSIONAL AND STATE SENATE CANDIDATES

(N.Y. Const. art. I, §8, U.S. Const. Amends. I and XIV;
Facial VloIntion of Free Speech Rights)

5. Petitioner-Intervenor incorporates each of the foregoing paragraphs as if fully set forth

herein.

6, Article I, §8 of the New York Constitution provides that "Every citizen may freely

speak, write and publish his or her sentiments on all subjects, being responsible for the abuse of that

right; and no law shall be passed to restrain or abridge the liberty of speech or of the
press."

7. Enforcement of this Court's May 11, 2022 Decision and Order which set criteria for

ballot qualification for independent Congressional and State Senate candidates without modification

would, as applied, severely burden petitioner-intervenor's Free Speech rights under the New York

Constitution, Art. I, §8, and the United States Constitution, First and Fourteenth Amendments.

8. As a result of the separation of the filing period for the petitions of independent

Congressional and State Senate candidates (June 27 - July 5, 2022), from the filing period for the

petitions of independent statewide candidates (May 24 -May 31, 2022), as well as the disqualification

of all signatures previously collected by independent Congressional and State Senate candidates, and

the maintenance of the same high signature requirements set by the Election Law despite the much

greater difficulties now encountered by such candidates due both to the late promulgation of district

lines and the restrictions and fears caused by Covid-19, all pan ofthis Court's May 1I, 2022 Decision

and Order,independent Congressional and State Senate candidates are prevented from fullyexercising

the core political speech of circulating petitions, and competing in the 2022 election.

9. As a whole, these elements of the May 1 1, 2022 Decision and Order, to be enforced by

Respondent New York State Board of Elections, will be virtually impossible to comply with and

consequently will result in a reduction or elimination of independent Congressional and State Senate

2 of 4
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.

candidates for 2022.

10. In picular, failure to continue the longstanding and statutorily endorsed practice of

providing for the combination of petition sheets for independent statewide candidates with those for

independent Congressional and State Senate candidates, prejudices alike all independent candidates,

and independent political parties (known as independent bodies) endeavoring to achieve.recognizzd

party status.

I1. As such, the Court should remedy the harms caused by these insurmountable obstacles,

as it has been mandated to do by the Court of Appeals in its decision of April 27, 2022.

PRAYER FOR RELIEF

WHEREFORE, Petitioner-Intervenor respectfully requests that this Court enter judgment and

order against Respondents as follows:

A. Modifying the May 1 1, 2022 Decision and Order, which set "political calendar dates"

for "the independent nominating process for Member of Congress and New York State

Senate, for the November 8, 2022 General Election for State Senate and Member of

[United States]
HouseofRepresentatives," so to set the same such dates for independent

statewide and independent New York. State Assembl y candidates as well;

B. Modifying the May I1, 2022 Decision and Order, which ordered "the signature

requirements provided for by current law to be
unchanged,"

so to provide for a 50%

reduction in signatures required for independent candidates for Congress from 3,500 to

1,750 signatures, and for independent candidates for State Senate from 3,000 to 1,500;

C, Modifying the May I 1, 2022 Decision and Order, which set May 21, 2022 as "First day

to
sign" for independent Congressional and State Senate

candidates'
petitions, so to

provide that valid signatures gathered on otherwise valid petitions between April 19 and

April 27, by the same candidates ofvoters residing within the newly-created districts, as

3 of 4
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the case may be, shall also count towards the mquired totai number of signatures;

D. Suspending or enjoining the operation of any other state laws or orders that would

undermine.this Court's ability to offer effective and complete relief to Petitioner-

Intervenor for the November 2022 election;

E. Awarding Petitioner-Intervenor all of his reasonable
attorneys'

fees and costs; and

F. Awarding Petitioner-Intervenor such other and further relief as this Court deems just

and proper.

Dated: May 16, 2022

Manhasset, New York

THE LAW OFFICE OF GARY L. DONOYAN

'Óy: G· . Dono a
Atto ys for Petitioner-Intervenor Mark Braiman
565 Plandome Road, #209

Manhasset, New York I1030

(516)312-8782
gdonoyan@verizon.net
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Intervenor Mark Braiman's Memorandum of Law in Support of Motion
to Intervene and to Modify Election Scheduling Provisions, filed

May 18, 2022
[pp. 167 - 179]

|FILED: STEUBEN COUNTY CLERK 05/18/2022 05:06 PM|
INDEX t30. E2022-0116CV

NYSCEF DOC. No. 640 RECEIVED NYSCEF: 05/18/2022

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO.
GEORGE DOOHER, JR., STEHPAN EVANS, LINDA

FANTON, JERRY FISHMAN. JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index No. E2022-0116CV

ROWLEY, JOSEPHINE THOMAS, and MARIANNE
VIOLANTE,

Petitioners,

- against -

GOVERNOR KATHYHOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN

BENJAMIN, SENATE MAJORITY LEADER AND .
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS.and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.

_:------...____.______________._____-________..Ç

MEMORANDUM OF LAW IN SUPPORT OF
PETITIONER-INTERVENOR'S MOTION TO INTERVENE AND

TO MODIFY ELECTION SCHEDULING PROVISIONS

Gary L. Donoyan
Law Omee of Gary L. Donoyan
565 Plandome Road, #209

Manhasset, New York 11030
(516)312-8782
gdonovanfdgarydonovanlaw.com

Attorneys for Petitioner-Intervenor
Mark Braiman

May 16, 2022
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PRELIMINARY STATEMENT

Petitioner-Intervenor Mark Braiman is the candidate for Member of the United States

House of Representatives from the (former)
22ªd District of New York, of the Libertarian Party of

New Yo rk ("LPNY"), in the election to be held on November 8, 2022. In support of his campaign,

Braiman states at his campaign website: "The core idea of my platform is to change the law to

reduce the oppressiveness of the Federal government for as many people as possible. When

Congress, even backed by a majority of their voters, passes laws that use government power to

oppress a minority unnecessary, they are violating an ethical (and sometimes) a Constitutional

responsibility."

Because the LPNY did not meet the current requirements that would entitle it to recognized

"party"
status, it- must circulate independent nominating petitions to place its candidates on the

ballot by collecting the requisite number of signatures from potential voters. However, the ability

of the LPNY's Congressional and State Senate candidates, including Petitioner-Intervenor, to

engage with potential voters and gather their signatures is stymied by the May 1 1, 2022 scheduling

order of this Court - to be enforced by Respondent New York State Board of Elections

("NYSBOE"), who has that responsibility - that (1) their petitions must be filed separately from

the petitions of the LPNY's statewide candidates, (2) the number of valid signatures required is

identical to the high nHnber required by statute for ordinary circumstances, and (3) signatures

collected prior to April 27, 2022, when the Court of Appeals affirmed this Court's ruling

eliminating the Legislature's district lines, will not count towards their total number required.

Because Petitioner-Intervenor's (and the other independent candidates') free speech rights are

severel y affected by those provisions, Petitioner-Intervenor now moves to intervene in this action,

and for appropriate modifications to the May 11, 2022 scheduling order.

1

W
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STATEMENT OF FACTS

The LPNY was organized in 1972 by a group centered around Ed Clark, later the

Libertarian Party presidential candidate. The Statue of Liberty is their ballot symbol, and they

appear on the ballot as the Libertarian Party. Starting in 1974, the LPNY has run candidates for

statewide office (including U.S. Senate and U.S. Presidential electors) even two years except for

1986, the onl y political organization in the state without recognized
"party"

status to do so. It is

the recognized New York affiliate of the national LP, which is the third-largest political party in

the United States in terms ofmembership, popular vote secured in federal clections, and candidates

who run fbr federal, state, and local office per election.

In November 2018, the LPNY obtained recognized "party"status as a result ofits Governor

candidate having received sufficient votes in the General Election that month. However, after a

change in the Election Law relating to the requirements to keep or maintain recognized "party"

status, in November 2020 the LPNY lost that status, as a result of its President candidate not having

received sufficient votes in the General Election that month, and since then the LPNY has been an

independent body once again. The LPNY fielded candidates for the 2022 state and federai

elections, including Petitioner-Intervenor, and is actively engaged in assisting all of its candidates

in getting their names on the ballots.

A. Petitioner-Intervenor Must Gather a Sufficient Number of Signatures on an

Indepen dent Nominating Petition in Order for His Name to Appear on a Ballot.

For purposes of determining whether a candidate for public office may appear on an

election ballot, New York divides candidates into two categories: those nominated by a recognized

"party," and those nominated by an independent body. Election Law §§1-104(12), and 6-100 g

.S..ea A recognized
"party" is "any political organization which, excluding blank and void ballots,

at the last preceding election for governor received, at least two percent of the total votes cast for

3 of 13
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its candidate for governor, or one hundred thirty thousand votes, whichever is greater, in the year

in which a governor is elected and at least two percent of the total votes cast for its candidate for

president, or one hundred thirty thousand votes, whichever is greater, in a year when a president

is elected." Election Law §1-104(3). An independent body is "any organization or group of voters

which nominates a candidate or candidates for office to be voted for at an election, and which is

not a party as herein
provided."

Election Law §1-104(12).

Candidates not nominated by a recognized "party"
may only be listed on an election ballot

if they gather signatures on an independent nominating petition that conferrns with Election Law

§6-140.

In order to place a candidate on the election ballot, a nominating petition must be supported

by the signatures of registered New York voters. The number of signatures necessary for a

statewide candidate is 45,000 or one percent of the votes most recently cast for Governor,
.

whichever is less; for a candidate for Member of the U.S. House of Representatives, such as

Petitioner-Intervenor, 3,500 or five percent of the votes most recently cast for Governor in that

unit, whichever is less; and for a candidate of New York State Senator, 3,000 or five percent of

the votes most recently cast for Governor in that unit, whichever is less. Election Law §6-142.

No petitioning candidate is permitted to begin collecting signatures prior to six weeks

before the last day permitted to file the said petition in the year of the election in which the

candidate wishes to participate. In 2022, that six-week period begins on April 19 and ends on May

31. Election Law §§6-158(9), 6-138(4). However, pursuant to the May 11, 2022 scheduling order,

independent Congressional and State Senate candidates will petition between May 21 and uly 5,

2022. All other independent candidates must still complete their petitioning and file their petitions

by May 31, 2022

3
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B. The Challenged Restrictions Limit Petitioner-Intervenor's Ability to Engage

Voters and Collect Signatures.

Between April 19, 2022, when independent Congressional and State Senate candidates

began petitioning to qualify for the ballot using the old district lines, and April 27, 2022, when the

Court of Appeals af6rmed (against the predictions of many) this Court's March 31, 2022 order

voiding those old lines, Petitioner-Intervenor and many other such candidates spent countless

hours collecting signatures and organizing volunteers and paid petitioners, in the expectation that

their completed petitions could be filed six weeks later, on May 31, 2022. In addition, Petitioner-

Intervenor made, and other independent Congressional and State Senate candidates typically made,

arrangements in their professional and personal lives to set aside those six weeks for the all-

important petitioning drive, arrangements many of which could not be undone, and many of which

can not be made again.

In addition, Petitioner-Intervenor will be losing a big motivational factor for coHecting

signatures, and organizing others to collect signatums, because he will not be able to collect also

for his favored Governor candidate, Libertarian Larry Sharpe. While he rnay circulate his petitions

(which are combined with four other statewide Libertarian candidates, for Lieutenant Governor,

Attorney General, Comptroller, and US Senator), together with his new petitions between May 21

and May 31 (the last day to file the statewide petitions), for the remaining weeks, until the last day

to file the Congressional and State SeIate petitions which is July 5, he will be petitioning only for

himself, while his Libertarian statewide candidate friends (if they have managed to qualify for the

ballot at all), in turn, will have less incentive to assist his efforts. Together with the recent and

recurring difficulties caused by constantly-evolving new strains of COVID-19 and related

restrictions and common fears, which reduce the availability of signers and the efficiency of

4
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petition witnesses, this may very well be the most difficult year in New York history for

independent candidates for office.

Petitioncr-Intervenor is not suggesting that the old petitions, circulated in the old districts,

should be accepted for filing in whole by Respondent NYSBOE, or that the new six-week period

for circulating independent Congressional and State Senate candidates' petitions should be

changed. Petitioner-Intervenor requests only that Respondent NYSBOE be ordered to (1) extend

the filing deadline for all other independent candidate petitions to July 5, 2022, so that candidates

may continue to circulate and file petition sheets jointly with one another, as is customary, (2)

accept independent Congressional and State Senate candidate petitions with 50% of the statutory

requirement of valid signatures, and (3) accept signatures on independent Congressional and State

Senate candidate petitions collected prior to April 27, 2022, when the Court of Appeals affirmed

this Court's ruling eliminating the Legislature's district lines, as part of the total numberrequired.

The current absenec of those provisions violates the Constitution and should be immediately

remedied.

LEGAL STANDARD

Pursuant to the CPLR, a court "shall"
permit a person to intervene as a matter of right: 1)

"upon timely
motion," 2)"when the representation of the person's interest by the parties is or may

be inadequate," and 3) when "the person is or may be bound by the
judgment.' CPLR 1012(a)(2).

Separately, a court "may" in its discretion permit a party to intervene "when the person's claim or

defense and the main action have a common question of law or fact." CPLR 1013. "in exercising .

its discretion, the court shall consider whether the intervention will unduly delay the determination

of the action or prejudice the substantial rights of any
party."

Id.

6 of L3
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New York. courts liberally construe these statutes in favor of granting intervention. See,

e.g.. Bay State ileating & Air Conditioning Co. v. Am. Ins. Co., 78 A.D.2d 147, 149 (4* Dept.

1980) (holding New York's intervention provisions "should be liberally construed"); Yuppie

Puppy Pet Prod., Inc. v. St. Smart Realty, LLC,77 A.D.3d 197, 201 (1" Dept. 2010)("Intervention

is liberally allowed by courts, permitting persons to intervene in actions where they have a bona

fide interest in an issue involved in that action."); Plantech Hous., Inc. v. Conlan, 74 A.D.2d 920,

920(2nd Dept. 1980), appeal dismissed 414N.E.2d 398("[U]nder liberal principles of intervention

under the CPLR, it was an abuse of discretion to deny intervention in the present case.").

The core consideration in determining if intervention is warranted is whether the proposed

intervenor has a "direct and substantial interest in the outcome of the
proceeding."

Pier v. Bd. of

Assessment Rev. of Town of Niskayuna, 209 A.D.2d 788, 789 (3"3 Dept. I994). If "intervention -

is sought as a matter of right under CPLR 10]2(a), or as a matter of discretion under CPLR 1014,"

a proposed intervenor with a "real and substantial interest in the outcome of the proceedings"

should be granted intervention under either analysis. Wells Fargo Bank, Nat'l Ass'n v. McLean,

70 A.D.3d 676 (2nd Dept. 2010) (quoting Berkoski v. Bd. of Trs. of Inc. Vill of Southampton, 67

A.D.3d 840, 843 (2"S Dept. 2009)); see also Cniv. Of Westchester v. Dep't of Health of State of

N_.1 229 A.D.2d 460, 461 (2nd Dept. 1996) ("Genemily, intervention should be permitted where

the intervenor has a real and substantial interest in the outcome of the proceedings."); Norstar

Apartments, Inc. v. Town of Clay, 112 A.D.2d 750, 751 (4th Dept. 1985). Concerns "of judicial

eiEciency and fairness to the original litigants, are more likely to be outweighed, and intervention

therefore warranted, when the intervenor has a direct and substantial interest in the outcome ofthe

proceeding."
/d At 789.

6·

7 of 13

180 of 258

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

180 of 258



FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 P14
INDEX NO. E2022-0116CV

NY^CEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

FILED: STEUBEN COUNTY CLERK 05 /18 /2 02 2 05: 06 PM)
INDEX No. E2022-0116CV

NYSCEF DOC. NO. 640 RECEIVED NYSCEF: 05/18/2022

ARGUMENT

l. Petitioner-Intervenor is entitled to intervention as a matter of right.

Petitioncr-Intervenor's motion satisfies the first element ofintervention as a matter ofright:

it is timely. "In examining the timeliness of the motion. courts do not engage in metr mechanical

measurements of time, but consider whether the delay in seeking intervention would causea delay

in resolution of the action or otherwise prejudice a party."
Jones v. Town of Carroll. 158 A.D.3d

1325, 1328 (4*Dept. 2018). Indeed, New York courts have held that "Li]ntervention can occur at

any time, even after judgment for the purpose of taking and perfecting an appeal "
Romeo v. N.Y.

State Dep't of Educ., 39 A.D.3d 916, 917 (3d Dept. 2007), and at least one court granted

intervention even where the intervenor's motion was made more than one year after an Amended

. Complaint was filed. See JefTer v. Jeffer, 958 N.Y.S.2d 61 (Table) (Sup.Ct., Kings Cnty. 2010).

Moreover, in BEg1v Jones. a federal appellate court allowed candidates and voters to intervene

on appeal after the conclusion of oral argument. See 127 F.3d at 873-74 (granting intervention on

appeal to candidates and voters in appeal involving the constitutionality of a California initiative

imposing legislative term limits).

Petitioner-Intervenor is filing this motion shortly after the May 1 I, 2022 scheduling order

was entered. alongside this merits brief. intervention would not prejudice the existing parties or

delay the proceedings in any way.

Denial of intervention, on the other hand, would cause prejudice to Petitioner-h>tervenor,

as an independent Congressional candidate. And it would prejudice him as a New York voter as

well, who inarguably has an interest in the candidates running in the electoral district in which he

resides, but had no notice that all independent candidates across the State of New York were at

7
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such risk of not qualifying for the November 2022 ballot, until the issuance of this Court's May

11.2022 scheduling order.

It is also true that Petitioner-Intervenor has a direct and substantial interest that will not be

adequately represented by the other petitioners in this IItigation. Petitioner-intervenor, as an

independent Congressional candidate, has a unique inteæst in his campaign that state officials and

major parties do not share. These interests may very well diverge fi·om those of all petitioners and

respondents in this action, including on potential issues concerning remedy that might emerge

during future appeals, such as subsequent alterations to election deadlines. In light of the many

permutations in which petitioners'
and

respondents' representation could prove to be inadequate

as this action proceeds, intervention is theonly form ofparticipation that will safeguard Petitioner-

Intervenor's interests.

Finally, the judgment in this action wi.11 unquestionably bind Petitioner-intervenor. The

"is or may be
boung'

element of intervention Is generaffy understood by examining the

"potentially binding ·nature of the judgment" on the Petitioner-Intervenor. Igpt>ie Punov, 77

A.D.3d at 202; see also Vantage Petroleum v. Bd. of Assessment Rev. of Town of 13abylon, 460

N.E,2d 1088, 1089 (N.Y. 1984) (holding that whether an intervenor "will be bound by the

judgment within the meaning of that subdivision is determined by its res judicata effect"). lf

unmodified, the May 11, 2022 scheduling order will leave Intervenor-Petitioner with a nearly

impossible burden to overcome if he is to qualify for the ballot, leaving him with no recourse,

H. Alternatively, the Court should grant Petitioner-Intervenor permissive

Intervention.

Should this Court decline to grant intervention as of right, Petitioner-Intervenor

respectfully requests that the Court exercise its discretion to grant permissive intervention under

CPLR 1013. As with CPLR 1012(a)(2), the key question forthis Court is again whether Petitioner-

B
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Intervenor possesses a "real and substantial interest in the outcome of [the]
action."

St. Joseph's

Hosp. IIealth Ctr. V. Dep't of I Jeahh of Slate of N.Y., 224 A.D.2d 1008, 1008 (4* Dept. 1996);

Berkoski, 67 A.D.3d at 843; United Servs. Auto. AssI v. Graham, 21 A.D.657, 657 (IS Dept.

1964). In determining whether to grant permissive intervention, a "court may properly balance

the benefit to be gained by intervention, and the extent to which the proposed intervenor may be

harmed if it is refused, against other factors, such as the degree to which the proposed intervention

will delay and unduly complicate the litigation" but crucially, considerations of delay and

complications "are more likely to be outweighed and intervention therefore warranted, when the

intervenor has a direct and substantial interest in the outcome of the proceeding."
_P_ig, 209 A.D.2d

at 789.

Granting intervention here would be consistent with grants of intervention is other special

proceedings. Petitioner-Intervenor shares in "common many questions of law and
fact"

with the

relief sought in the case. In re UBS Fin. Scrys., loc., 851 N.Y.S.2d 75. "This is not a case where

the presence of the intervenor will complicate a lengthy discovery or trial process, as neither

discovery nor trial is contemplated in this special proceeding." /d. Instead, "the presence [of. .

intervenors] will simply ensure that both sides of the novel and complex legal issues arc presented

in this proceeding." /d

HL Petitioner-Intervenor's ConstitutionalRight to Free Speech bas been Harmed.

The degree of scrutiny given to an election statute or order increases with the severity of

the burden that the challenged measure imposes upon a First Amendment right. Price v. N.Y. State

Board of Elections, 540 F.3d 101, 108 (2"4 Cir. 2008). Peopletrying to persuade potential voters

to sign a ballot access petition engage in "imemetive communication concerning political change"

(MeyeaGran.] (486 U.S. 414, 420 (1998)), which is "core political
speech."

Lerman v. N.Y.C.

9
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Bd. Of Elections, 232 F.3d 135, 146, 148 (2"4 Cir. 2000) (holding that the speech of those gathering

signatures for ballot access petitions is "identical" to the speech of those gathering signatures for

ballot i nitiatives at issue in NI_eyer).

Once this Court determines that strict scrutiny must be applied, it is presumed that the

challenged law or order is unconstitutional. Burdick v. Takushi, 504 U.S. 428, 434 (1992); see

generally Meyer, 486 U.S. at 425 (striking criminal prohibition against the use of paid signature-

gatherers and describing the burden of strict scrutiny as "well-nigh insurmountable"). To

withstand strict scrutiny, the government must prove that the law or order is necessary to achieve

a compelling govemmental interest. Federal Election Comm'n v. Wis. Right to Lif�, inc., 551

U.S. 449, 450-5I (2007). If this is proved, the state must then demonstrate that the law or order is

also narrowly tailored to achieve the asserted interest. Ida

In order to meet its burden of proof, the government "must do something more than merely .

posit the existence of the disease sought to be cure
L"

Turner Broad. Sy s., Inc. v. FCC, 5I2 U.S.

622, 664 (1994). in other words, the government must &ctually prove the existence of the evil

and that the challenged statute or order is narrowly tailored to remedy that evil.

Courts will routinely provide relief to petitioning minor party and independent candidates,

when the normal petitioning period is shorter than usual, or when special elections are called, in

the fonn of petitioning periods much shorter than normal, an extension of deadlines, or a reduction

of signature requirements. See Breck v. Stapleton, 259 F.Supp.3d I 126, 1138 (D. Montana 2017)

(The court "must determine some figure that would approximate a 'substantial modicum of

support'
in light of the constraints imposed by Montana's special election schedule. The Court

acknowledges that any 6gure would be arbitrary, but will endeavor to develop a figure that

reconciles Montana's right to impose the standard 5 percent requirement under normal

10
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circumstances and the unusual circumstances presented by Montana's special election."); Jones v.

McGufface, 921 F.Supp,2d 888, 903 (N.D. III. 2013) ("[S]imply adopting the 5,000 signature

requirement would repeat the sins of the state's continued use of the 5% requirement; it would

ignore the factors that distinguish this special election process from a normal election cycle, where

signatures are gathered in the Spring, where the signatum gathering period last[s) 90 days, and

where all prospective candidates know well in advance when the election will be held (and

therefore when the signature gathering period will commence). Thus. some further reduction to

account for these factors is appropriate, and a proportional reduction based on the shortened

signature period is a[s} good as any.").

"The loss of First Amendment rights, for even minimal periods of time, unquestionably

constitutes irreparable injury."
Elrod v. Bums, 427 U.S. 347, 353 (1976). Thus, in the context of

an alleged violation of First Amendment rights, a plaintiffs claimed irreparable harm is

inseparably linked to the likelihood of success on the merits of the plaintiff's First Amendment

claim. The harm in this case is clear. Absent intervention and a modification of the May 11, 2022

scheduling order, Petitioner-Intervenor will suffer a severe diminution in his ability to engage in

com political speech. Furthermom, absent prompt relief, Petitioner-Respondent wiff fose the

cooperation of the LPNY's statewide candidates, who currently must file their petitions by May

31, 2022. Because Petitioncr-Intervenor will be deprived of his First Amendment rights if

Respondent NYSBOE enforces the provisions of the May 11, 2022 scheduling order challenged

here, emergency mlief should issue forthwith.

Respondent NYSBOE and the other parties to this action can claim no harm resulting fmm

the proposed intervention and modification ofthe May 11, 2022 scheduling order. Even assuming,

arguendo, that modifying that order as pmposed would slightly harm the election process (which

11
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it would not), that harm would not outweigh the diminution in the Petitioner-Intervenor's free

speech rights. Accordingly, the balance of equities favors the Petitioner-Intervenors.

CONCLUSION

For the foregoing reasons, Petitioner-Jntervenor respectfully requests tliat the Court issue

an order permitting the intervention, and modifying the May 11, 2022 scheduling order to require

RespondentNYSBOE to (1)extend the filing deadline for all other independent candidate petitions

to July 5,2022, so that all independent candidates may continue10 circulate and file petition sheets

jointly with one another, as is customary, (2) accept independent Congressional and State Senate

candidate petitions with 50% of the statutory requirement of valid signatures, and (3) accept

signatures <in independent Congressional and State Senate candidate petitions collected prior to

April 27, 2022, when the Court of Appeals affirmed this Court's ruling eliminating the

Legislature's district lines, as part of the total number required.

THE LAW OFFICE OF GARY L. DONOYAN

Gary . Donoyan( D-7542)
Attorneys for Petitioner-Intervenor Mark Braiman

565 Plandome Road, #209

Manbasset, New York 11030

(516) 312-8782
gdonoyan garydonoyanlaw,com
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR. STEVEN EVANS, L[NDA

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALEN NEWPHE W,
SUSAN ROWLEY, JOSEPHINE THOMAS, and

MARIANNE VOLANTE,

Index No. E2022-0116CV

Petitioners,
-against- ORDER TO SHOW CAUSE

REGARDING TYRRELL
BEN-AVI'S EMERGENCY
MOTION FOR LEAVE TO
INTERVENE

GOVERNOR KATHY HOCHUL, LIEUTENANT ·

GOVERNOR AND PRESIDENT OF THE SENATE

BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE

ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE

BOARD OF ELECTIONS, and THE NEW YORK STATE

BOARD OF ELECTIONS, and THE NEW YORK STATE

LEGISLATIVE TASK FORCE ON DEMOGRAPHIC

RESEARCH AND REAPPORTIONMENT,

Respondents.

WHEREAS, Tyrrell Ben-Avi seeks leave to intervene in this action on the gmunds that (1) he

has an absolute statutory right·to seek relief regarding apportionment of New York

Congressional maps, (2)his interests are or may be inadequately represented by the existing

parties and he is or may be bound by the judgment, and (3) his claim has common questions of

law or fact with those pending before this Court;

U PON the Affirmation of Tyrrell Ben-Avi the Proposed Petition in Intervention, the

ORDERTO SHOWCAUSED

HMMEM ==
JudithM.Hunte6County

1 of 3
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accompanying Memorandum of Law, and upon all of the pleadings and proceedings heretofore

had herein;

LET Respondents or their counsel show cause before this Court, at IAS Part , Room

, at the Courthouse located at 3 East Putteney Square Bath, NY 14810, on the day of cig)

. .

May, 2022, atÆ304m., or as soon thereafter as counsel can be heard, why an Order

VA4 appeatm-e %twitel
should not be

entered:

1. Granting Tyrrell Ben-Avi leave to intervene pursuant to CPLR 1012 and/or CPLR
.

1013;

2. Upon grant of intervention:

a. declaring pursuant to CPLR § 3001 that the 2022 New York State Congressional map, see

2021-2022 N.Y. Reg. Sess. Leg. Bills A.9040-A and A.9168, is void based

upon the procedural flaws in its adoption previously set forth by the Court

of Appeals;

b. enjoining Respondents to adjourn the pri¼nary election date for the New

York Assembly from June 28, 2022, to August 23. 2022 (thus, aligning the

primary election date for the United States Senate with the adjourned primary

election dates for the State Senate and U.S. Congress);

c. enjoining the deadline for military and overseas ballots to July 8, 2022, or a

2 of 3
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Board of Elections or other governmental body, that would undermine this

Court's ability to offer effective and complete relief to Petitioner for the

November 2022 elections and related primaries; and

3I granting such other and further relief as is just and pmper.

IT IS HEREBY ORDERED that service of a copy of this Order and accompanying

documents be served on counsel to all parties via NYSCEF, on or before May 2022; and it

is further

ORDERED that Petitioners and Respondents shall file a copy with this Court of their

opposition papers, if any, via NYSCEF. on or before May�j6 2022, atf_ and

4

ORDERED that ergfiat•file a cop this Court of anydpa CF

on or beffeüy , at _.

DATED: Bath, New York

May §2022

ENTER:

3 of 3
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Affidavit of Tyrrell Ben-Avi in Support of Request for Leave

to Intervene, dated May 5, 2022

[pp. 183 - 184]
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STATE OF NEW YORK

SUPREME COURT: COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT, .
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR. STEVEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALEN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and

MARIANNE VOLANTE, . .
Index No. E2022-0116CV

Petitioners,
-against.

AFFIDAVIT OF TYRRELL

BEN-AVE IN SUPPORT OF

REQUEST FOR LEAVE TO
INTERVENE

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE

BRIAN A. BENJAMIN, SENATE MAJORITY LEADER

AND PRESIDENT PRO TEMPOREOF THE SENATE

ANDREA STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK STATE

BOARD OF ELECTIONS, and THE NEW YORK STATE

BOARD OF ELECTIONS, and THENEW YORK STATE

LEOISLATIVE TASK FORCE ON DEMOGRAPHIC

RESEARCH AND REAPPORTIONMENT, .

Respondents.

1, TYRRELL BEN-AVI, being duly sworn, depose and state the follo•ing:

1, I am a citizen ofthe State of New York, asiding at 2041 Adam Clayton Powell Jr. Blyd,

Apt 1b. New York, New York 10027 in New York County. I am registered to vote in the

State of New York.

2. I respectfully submit this affidavit in support of my emergency request to intervene in the

above-captioned action. I am fully familiar with the facts and circumstances below.

AFFfDAVIT

I

E2022-0116CV -
. 050/20220214 PM

Ju@hM.Hunter,CountyCisk Chuk:HA
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3. I am moving for leave to intervene by order to show cause to that my pleadings may be

considered in connect with this proceeding.

4. [ seek to intervene as of right in this action, on the ground that my interests may not be

adequately represented by the present parties and since I may be bound by any judgment

rendered herein- NY CPLR 1012 (a ) (2) ("Upon timely motion, an person shall be

5. permitted to intervene in any action... when the repmsentation of the person's interest by

the parties is or may be inadequate and the person is or may be bound by the judgment.")

6. I have not submitted any prior application for the relief I seek.

Tyrrell Ben-Avi

Date May 5, 2022

2 of 2
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Intervenor Tyrrell Ben-Avi's Notice of Motion for Permission
to Intervene, dated May 5, 2022

[pp. 185 - 186]
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C, BROUGHT,
LAWRENCE CANNING. PATRICIA CLARINO,
GEORGE DOOHER, JR, STEVEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ, .
LAWRENCE GARVEY, ALEN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and

MARIANNE VOLANTE.

Index No. E2022-0116CV

Petitioners,
-against NOTICE OF MOTION

FOR PERMISSION TO
INTERVENE

GOVERNOR KATHY HOCHUL, ]JEUTENANT _

GOVERNOR AND PRESIDENT OF THE SENATE

BRIAN A. BENJAMIN, SENATE MAJORITY LEADER

AND PRESIDENT PRO TEMPORE OF THE SENATE

ANDREA STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK STATE

BOARD OF ELECTIONS, and THE NEW YORK STATE

BOARD OF ELECTIONS, and THENEW YORK STATE

LEGISLATIVE TASK FORCE ON DEMOGRAPHIC

RESEARCH AND REAPPORTIONMENT,

Respondents.

PLEASE TAKE NOTICE that, upon the affirmation ofTyrrell L.S. Ben-Avi

dated May 5, 2022, the proposed intervener, Tyrrell L.S. Ben-Avi will move this

Court, Hon. Patrick F, McAlister president, at a date and time to be determined by

the Court, in Comtroom 3. Steuben County Supreme Court 3 East Puheney

Square, Bath, for an Order that:

(a) Proposed intervenor is permitted to intervene to protect his

rights as a candidate for the United States Senate for New York,

1 of 2
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(b) Granting such further relief as the Court deems just and proper.

Dated Manhattan, New York

May 5, 2022

TYRRELL L.S. BEN-AVI

Pro-Se Petitioner

Candidate, U.S. Senate N.Y.

2041 Adam Clayton Powell Jr. Blvd.

New York. New York 10027

tyrrellnewyork@gmail.com

2 of 2
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Letter from Brian L. Quail to the Honorable Patrick F. McAllister, dated -

May 24, 2022

8 Board of
Peter 5.Kosinski STATE Elections

°°"S"S^×e"""
Co-Chair Co-Chair

Anthony J.Casale Andrew J.Spana
Commissioner 40 NORTHPEARLSTREET,SUITE5 Commissioner

ALBANY,N.Y.12207-2109
Todd D.Valentine Phone:518/474 8100 Fax:S18/486-4068 Kristen zebrowski Stavisky
Co-ExecutiveDirector httpVf www.elections.ny.gov Co-ExecutiveDirector

May 24, 2022

Hon. Patrick F. McAllister

Supreme Court, Steuben County
3 East Pulteney Square

Bath, New York 14810

Re: Harkenrider v Hochul et al (E2022-0116cy,Steuben CountySupreme Court)

Your Honor:

IHotion 15 and 16

The New York State Board of Elections is submitting in opposition to Motion 15 and 16 a

single Memorandum of Law.

Also, the Board asks that the affidavit of Kristen Zebrowski Stavisky dated May 18, 2022

(NYSCEF # 616) be considered submitted in opposition to Motion 15 and 16.

Ben-Avi Order to Show Cause

with respect to the motion and Order to Show Cause by Tyrell Ben-Avi submitted on May

23, 2022 (NYSCEF # 673), the application to Intervene contains no factual averment as to

the reason for such intervention and no articulation of the proposed intervenor's

relationship to this proceeding, and as such should be denied.

Very Truly Yo ,

rian . uail

Co-Counsel

New York State Board of Elections

40 North Pearl Street - Suite 5

Albany, NewYork 12207

(518) 473-5088

Brian.quail@elections,ny.gov
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Respondent New York State Board of Elections Memorandum of Law
in Opposition to Motions to Intervene, filed May 24, 2022

[pp. 188 - 2001
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY FRANTZ, Index No,

LAWRENCE GARVEY, ALAN NEPHEW, E20224)116CV

SUSAN ROWLEY, JOSEPHINE THOMAS,
AND MARIANNE VIOLANTE,

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE

BRIAN A. BENJAMIN, SENATE MAJORITY LEADER

AND PRESIDENT PRO TEMPORE OF THE SENATE

ANDREA STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK STATE

BOARD OF ELECTIONS, AND THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.

RESPONDENT NEW YORK STATE BOARD OF ELECTIONS
MEMORANDUM IN OPPOSITION TO INTERVENTION MOTIONS 15, 16

Brian L. Quail
Co-Counsel
40 North Pearl Street - Suite 5

Albany, New York 12207

(518) 473-5088

Brian.quail@elections.ny.gov
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PRELIMINARY STATEMENT

This Memorandum of Law is submitted in opposition to motions 15 and 16

seeking nearly identical relief. By intervention the movants attempt to excuse themselves

from New York's independent nominating ballot access requirements and seek several

forms ofextraordinary, emergency relief.

Braiman Order to Show Cause

Summary of relief sought:

(1) Set the same independent nominating dates applicable under this court's

order for candidates for Member of Congress and New York State Senate

for independent statewide and independent New York State Assembly
candidates as well;

(2) Provide for a 50% reduction in signatures required for independent

candidates for Congress from 3,500 to 1,750 signatures, and for

independent candidates for State Senate from 3,000 to 1,500

(3) Apply "First day to
sign"

for independent Congressional and State

Senate
candidates'

petitions, so to provide that valid signatures gathered on

otherwise valid petitions to be valid if collected after April 19, 2022 and

still applicable.

Parent Party.0rder to Show Cause

Summary of relief sought:

(1) Apply the political calendar dates for independent nominating
petitions listed on page 4 of the Ballot Access Order to all independent

nominating process for all offices following offices.

(2) With respect to the political calendar dates for the independent

nominating process listed on page 4 of the Ballot Access Order, the "First

day to
sign"

is hereby modified to read "4/19/22"; and

(3) Cut all signature requirements on independent nominating petitions by
50%

2 of 13
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Intervenors cannot establish entitlement to such drastic remedies. The State of

New York is entitled to impose reasonable measures to determine whether a candidate

has real support among members of the voting public before placing them on the ballot.

New York's signature requirements, repeatedly upheld by courts, remains a rational

means of ensuring that there is support for a candidate within their district and ensuring

an orderly election process to avoid ballot chaos..

The ballot access time periods for signature collection in 2022 is not shortened

from the six week period provided for by statute since 1946 thus no reduction in

. signatures is required. There has been no disruption to the signature collection process

which could conceivably allow the intervenors to meet the exceptionally high burden

required to set aside New York's statutory framework for independent nominations.

As this Court observed at NYSCEF # 409 on May 5, 2022: "this court does not

intend to alter the time frame for gathering signatures for Independent Nominating

Petitions for statewide elections. Election Law § 138 (4) sets a six week time period for

the gathering of signatures for Independent petitions .... Once the Congressional map has

been established it will be up to the candidate to make sure he/she has the appropriate

cumber of signatures from the appropriate number of different
districts."

This Court

also denied an application for interventf on seeking relief similar to that requested in this

application on May 19, 2022 (NYSCEF # 668).

3 of 13
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FACTS

New York's Independent Nomination Petitioning Process

For an independent candidate (i.e., one supported by an organization or group that

is not a "party") to secure nomination and access to the November General Election

ballot, the requisite number of valid signatures of registered New York voters who reside

in the political unit for which the nomination is sought must be collected, within a limited

period of six weeks, on an independent nominating petition, which must then be fded

with either the State Board of Elections or in some cases local boards. N.Y. Election Law

§§ 138(4), 144. The form of the independent nominating petition is prescribed by

.
Election Law § 6-140. It identifies the candidate(s), public office(s) and relevant political

subdivisions as well as the "independent
body"

ballot label under which the candidate

will seek office. See

https://www.elections.ny.gov/NYSBOE/download/law/IndependentNominatingPetition.p

d_f which is the sample independent nominating petition form prescribed by Election Law

§ 6-140. The Libertarian Party of New York has been such an "independent
body"

for

candidates in many past New York elections.

To be nominated for such a statewide office, 45,000 valid signatures are required

on an independent nominating petition from among the 12,982,819 registered voters in

New York State, with at least 500 from each of half of New York's Congressional

districts. See https://www.elections.ny.gov/EnrollmentCounty.html; N.Y. Election Law §

6-142(1). All New York registered voters are eligible to sign a statewide independent
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nominating petition, provided they have not already signed a valid petition for the same

offi.ce, and, pursuant to N.Y. Election Law § 6-138(1).

New York's statewide signature requirement (which amounts to 0.35% of New

York's registered voter population) is significantly lower than that of many other states,

both in absolute numbers and percentage of registered voters, thus comparatively

imposing much less of a burden on candidates and their supporters.

An independent nomination petition for a Congressional petition requires 3,500

valid signatures and a valid independent nomination petition for State Senate requires

3,000. These requirements are provided for in Election Law § 6-142.

The 6-week or 42-day collection period for signatures was adopted in 1946. 1946

by N.Y. Sess. Laws, Ch. 17, § 137(4).

Polidcal Calendar in 2022

The independent nominating period pursuant to the Election Law for 2022

spanned from April 19 to May 31, with filings permitted between May 24 and May 31.

As a result of the invalidation of New York's congressional lines and state senate

district lines on April 27,.during the independent nominating period, and with new lines

not to be promulgated until May 20, this court issued a new political calendar setting a

full independent nominating period for congress and state senate to run from May 21,

2022 to July 5, 2Ó22. (NYSCEF # 524).

. .
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This court expressly did not alter the political calendar for statewide or other

independent candidates. (NYSCEF # 409).

Pandemic Petition Circulation

Currently there is no public health emergency in New York preventing petitioning,

albeit indoor masking is strongly recommended in most places and required in some.

Nothing in current New York law prevents persons circulating independent nominating

petitions from calling voters by phone, emailing voters or using social media to solicit

signature and then make comfortable arrangements for the actual signature collection.

The signature collection process can easily be accomplished applying social

distancing. For example, the clip board or folder containing the petition sheet the voter

needs to sign can be placed for the signer to pick up at a comfortable distance after the

witness steps back, or the witness can hand the petition clipboard or folder to the signer at

mutual arms'lengths. Social distancing concern may add additional aspects to the

signature collection process, but it does not render the collection process undoable.

No Requirement For Petitioning Periotts For All Offices to Align

Proposed intervenors posit that their inability to petition along with Congressional

and State Senate candidates should permit a reduction of signatures and extension of

time. Between 2012 and 2018, by design New York had a period for independent

nominations for federal offices apart from state and Iocal offices as a result of a series of
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federal court orders designed to move up the federal independent nominating period to

ensure compliance with federal laws ensuring timely transmission of ballots. The current

situation in 2022 is not dissimilar. While the parsing of the independent nominating

period is not ideal, the reason it is required is because of the delays occasioned to come to

new district lines for congress and state senate that meet constitutional muster. This

burden is not one that reasonably diligent candidates cannot meet.

ARGUMENT

Intervention should be denied because (i) the relief sought is almost entirely

beyond the scope of political calendar issues placed before this court by the Court of

Appeals ruling in this matter date April 27, 2022, (ii) the reasonableness of the period for

signature collection and the signature requirement itself has been upheld by other courts

and nothing about the current circumstances demonstrates a Constitutional violation that

would necessitate departing from the statutory framework, and (iii) the plaintiffs plainly

misstate the burden of the requirement to provide a schedule of the pages of their

statewide petition identifying at least 500 signature from each of one-half of New York's

congressional districts.

The State has a strong interest in assuring that there is public support for

independent candidacies. See Jenness v. Fortson, 403 U.S. 431, 442 (1971); Prestia v.

O'Connor, I78 F.3d 86, 88-89 (2d Cir. 1999) (upholding the constitutionality of a 5%

signature ballot access requirement as a reasonable requirement that furthered the

important state interest in assuring that a candidate has a significant modicum of
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support); Gottlieb v. Lamont, 2020 WL 3046205, at * 9 (D. Conn. June 8, 2020) (the

"state has an important interest in ensuring that candidates on the ballot have a

'significant'
modicum of support.... [and the] state's signature requirement, reduced by

Executive Order from 5% 50 3.5%, undoubtedly serves this important state interest.").

To prevail on their new claim, intervenors must show that a reasonably diligent candidate

or organization could not meet the signature requirements, and this they have not shown.

See Libertarian Party of Conn., 977 F.3d at 179.

A. The Intervention Is Beyond the Scope of What Is ReasonaMy Included in This

Proceeding

Intervention grafts parties and claims into an existing case. Intervention is

appropriate only if there is a sufficient relationship between the stem and the graft See

e.g Greater NY Health v DeBuono, 91 N.Y.2d 716 (1998) (observing "[t]hus, a stranger

could not intervene in a pending proceeding to interpose an otherwise time-barred

claim"). The proposed new claim bears no resemblance to the underlying claims related

to redistricting. The intervenor's claim attacks various aspects of New York law

claiming them to be as presently applied unconstitutional because this court did not alter

them. The proposed intervenors have a new claim they want to assert and no interest in

the undergirding litigation, making this intervention improper.

The Court of Appeals Remittitur provided "[w]e are confident that, in consultation

with the Board of Elections, Supreme Court can swiftly develop a schedule to facilitate

8 of 13
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an August primary election, allowing time for the adoption of new congressional maps,

the dissemination of correct information to voters, the completion ofthe petitioning

process, and compliance with federal voting laws, including the Uniformed and Overseas

Citizen Absentee Voting
Act..."

The Court recognized both the breadth of this charge

but also the limits of that mission when the Court observed (ECF # 409, May 5, 2022)

that "this court does not intend to alter the time frame for gathering signatures for

Independent Nominating Petitions for statewide elections. Election Law § 138 (4) sets a

six week time period for the gathering of signatures for Independent petitions .... Once

the Congressional map has been established it will be up to the candidate to make sure

be/she has the appropriate number of signatures from the appropriate number of different

districts."

None of the court's orders in Harkenrider caused the statewide independent

nominating period to be shortened or materially changed. Fundamentally, the intervenors

seek to eliminate specific statutory provisions by claiming undue burden. Albeit their

claims are unmeritorious, the mechanism to assert these new claims is in a new

proceeding with proper venue.

.

B. Intervenors Claims Lack Merit: New York's 45,000 Signature Independent

Nominating Requirement Held Constitutional

The Libertarian Party, along with the Green Party and SAM Party, in 2020

engaged in extensive litigation challenging the application ofNew York's 45,000

..
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independent nominating signature requirement. The United States Second Circuit Court

of Appeals not only found New York's Independent Body signature requirement was

Constitutionai but implied a signature requirement significantly higher would pass

muster:

Under the current signature thresholds (which were also

amended in April 2020), an independent body can place a

candidate on the ballot for a statewide race by collecting
45,000 signatures, a number that will never exceed 1% of the

off-year electorate. See N.Y. Elec. Law §§ 6-138, 6-142(1).

And in the county and State Assembly offices in which the

SAM Party has participated, the number is 1,500 signatures or

5% of the off-year electorate, whichever is less. Id. § 6-

142(2)(a), (g). These requirements pale in comparison to the

ones the Supreme Court upheld in Jenness v. Fortson, 403

U.S. 431, 91 S.Ct. 1970, 29 L.Ed.2d 554 (1971). In Jenness,

political organizations receiving less than 20% of the vote in

the most recent gubernatorial or presidential election-i.e.,.all

minor parties-would need to amass signatures representing
5% of the electorate to place a candidate for statewide office

on the ballot. Id. at 433-34, 91 S.Ct. 1970. While a 15%

signature requirement imposes a severe burden, see Williams

v. Rhodes, 393 U.S. 23, 25, 89 S.Ct. 5, 21 L.Ed.2d 24 (1968), a

requirement as high as 5% "in no way freezes the status quo"

. and thus does not "abridge[ ] the rights of free speech and

association secured by the First and Fourteenth
Amendments."

Jenness, 403 U.S. at 439-40, 91 S.Ct. 1970; see also

Libertarian Party of fll. v. Rednour, 108 F.3d 768, 775 (7th

Cir. 1997); Rainbow Coal. of Okla. v. Okla. State Election Bd.,

844 F.2d 740, 741-44 (10th Cir. 1988). The signature

requirements set by the State of New York are significantly
Iower than these, and "a reasonably diligent [organization]
could be expected to satisfy [New York's] signature
requirement."

Libertarian Party of Conn., 977 F.3d at 179.

SAM Party of New York v Kosinski, 987 F.3d 267 (2nd Cir 2021)
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In his decision denying a preliminary injunction related to New York's party

qualification regimen, Judge Koe1tl of U.S. Federal District Court, SDNY, fast year

observed the reasonableness ofNew York increasing its signature threshold for statewide

candidates from 15,000 to 45,000 for statewide independent nominations:

From 1922 to November 2020, New York experienced over a

four-fold increase in the number of enrolled voters... The

Commission's recommendation of 45,000 signatures amounts

to 0.74 percent of the voters who voted in the 2018 New York

gubernatorial election and only 0.33 percent of New York's

13.55 rnillion registered voters.

Libertarian Party of New York v New York State Board of Elections, 539 F.Supp.3d 310

(SDNY 2021),

Having failed to secure a reduction in the 45,000 signature requirement in prior

litigation, the Libertarians arc simply trying again. Unlike in previous instances where

the Legislature has reduced signature collection requirements when the time to petition

was shortened, here the time to petition for statewide office has not been reduced. The

full six week statutory period remains undisturbed. See Election Law § 6-138 (4). And

courts have repeatedly held New York's petitioning period to be reasonable, As Judge

Koeltl observed, incisively examining the true burden ofNew York's signature collection

requirements:

The plaintiffs have failed to establish that the level at which

the New York State Legislature has set the petition

requirement is beyond the capabilities of a "reasonably

diligent
candidate"

or party. Gathering 45,000 signatures (a

level set at 0.33 percent of the total registered voters in the

state) in 42 days would require a candidate to gather 1,071

signatures per day, a figure representing approximately 0.008

percent of the state's population of registered voters. If, as the

11 of 13
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Supreme Court assumed in Storer, a reasonably diligent

candidate could rely on canvassers gathering signatures at a

rate of 14 per day, over 42 days, this could be accomplished

with 77 canvassers. Or, put differently, 1,000 canvassers,

gathering 14 signatures a day (as in Storer) could gather the

requisite number of signatures in 4 days. See LaRouche, 990

F.2d at 40-41 (Connecticut party primary ballot petitioning

requirement that a candidate must obtain 1 percent of the

party's registered voters in a 14 day period is constitutional).

Id.

C COVID-19 Challenges Do Not Make 45,000 Signature Requirement

Unconstitutional

New York's Icgislature and the executive have ad justed petitioning requirements

in the past to respond to the pandemic. Presently-in stark contrast to 2020 or 2021-

there are no business activity or other recreational restrictions in place as a result of a

health emergency. This Court made clear that the deference to the legislature continues as

to the political calendar, and the legislature is free to adjust the political calendar if this

becomes necessary. This Court should continue to observe the judicial deference to the

other branches that have been the hallmark of the response to the pandemic. Like all

other aspects of life, people have figured out how to function in the pandemic

environment, including petitioning for ballot access.

As Judge Philip M. Halpern observed in denying a request for relief from

signature requirements in July 2020 "No one disputes that getting...petition signatures

now is challenging in the best of times, and obviously more challenging than if we were
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not in this pandemic ... The question is whether it is so burdensome on these plaintiffs as

to be unconstitutional. On this record, the answer is
no."

Eisen v Cuomo, No. 20-cv-

05121 (PMH) (SDNY July 27, 2020)

While the parsing of the independent nominating period is not ideal, the reason it

is required is because of the delays occasioned to come to new district lines for congress

and state senate that meet constitutional muster. This burden is not one that a reasonably

diligent candidate cannot meet.

D. Creating Schedule Indicating Compliance With 500 Signatures from Half of

New York's Congressional Districts Is Not Unduly Burdensome

The only part of the statewide petitioning process implicated by the decision in

. Harkenrider is the requirement to file a schedule indicating the pages of the petition on

which at least 500 signatures from each of half of the congressional districts appear- This

requirement applies to 6,500 of the 45,000 required signatures. The congressional

districts have been known as of May 20, 2022, which is approximately eleven days from

the end of the Independent petitioning period on May 31, 2022. This is not a burden a

reasonably diligent candidate cannot meet.

Brian . uail
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
____________.-------..______ _....------X

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA Index No. E2022-0116CV

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN

ROWLEY, JOSEPHINE THOMAS, AND MARIANNE

VOLANTE,

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, AND THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

.....___________________________-.._______Ç

PETITIONERS' RESPONSE MEMORANDUM IN OPPOSITION TO
TYRRELL L.S. BEN-AVI'S INTERVENTION REQUEST

TROUTMAN PEPPER HAMILTON KEYSER MALONEY &
SANDERS LLP WINNER LLP

Bennet J. Moskowitz, Reg, No. 4693842 George H. Winner, Jr., Reg. No. 1539238
875 Third Avenue 150 Lake Street
New York, New York 10022 Elmira, New York 14901

(212) 704-6000 (607) 734-0990
bennet.moskowitz@troutman.com gwinner@kmw-law.com

Misha Tseytlin, Reg. No. 4642609 HOWARD HINMAN Bé
227 W. Monroe St., Suite 3900 KATTELL LLP
Chicago, IL 60606

(608) 999-1240 Richard C. Lewis

misha.tseytlin@troutman.com 700 Security Mutual Building
80 Exchange Street

Binghamton, NY 13901

(607) 231-6605

rlewis@hhk.com
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PRELIMINARY STATEMENT & ARGUMENT

Consistent with
Petitioners'

position on belated interventions thmughout these

proceedings,see NYSCEF No.427 at L, Petitioners respectfully submit that this Court should deny

Proposed Intervenor Tyrrell LS. Ben-Avi's intervention motion curantly pending before this

Court as untimely, CPLR §§ 1012, 1013. If Proposed Intervenor Ben-Avi wanted to participate

as a party in the Special Proceedings that Petitioners filed on February 3, he should have soughtto

intervene three months ago. Moreover, Proposed Intervenor Beri-Avi describes himself as a New

York candidate for United States Senate, NYSCEF 675 at 1, so it is unclear what Proposed

Intervenor Ben-Avi's actual interests are in this litigation,See CPLR § 1012(a)(2). It is further

unclear how the vague relief he requests,see NYSCEF No.673 at 2.-3, relates in any way to his

interests. Given that Proposed Intervenor Ben-Avi has not articulated how intervention at this

exceptionally late stage in the litigation would "protect his rights as a candidate for the United

States Senate for New York," NYSCEF No.675 at 1, Petitioners submit that intervention is

improper under both CPLR §§ 10 L2 and LO L3.

CONCLUSION

For the reasons set forth above, Petitioners respectfully request that the Courtdeny as

untimely Proposed Intervenor Ben-Avi's motion to intervene.
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Dated: New York, New York

May 24, 2022 Respectfully submitted,

TROUTMAN PEPPER HAMILTON KEYSER MALONEY &
SANDERS LLP WINNER LLP

By: By: s/ George H. Winner, Jr.

Bennet J. Moskowitz, Reg. No. 4693842 George H. Winner, Jr., Reg: No. 1539238

875 Third Avenue 150 Lake Street

New York, New York 10022 Elmira, New York 14901

(212) 704-6000 (607) 734-0990

bennet.moskowitz@troutman.com gwinner@kmw-law.com

Misha Tseytlin, Reg. No. 4642609 HOWARD HINMAN &
227 W. Monroe St. KATTELL LLP .
Suite 3900

Chicago, IL 60606 Richard C. Lewis
(608) 999-1240

700 Security Mutual Building
misha.tseytfin@trontman.com 80 Exchange Street

Binghamton, NY 13901

(607) 231-6605

rlewis@hhk.com
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CERTIFICATION

I hereby certify that the foregoing memorandum complies with the bookmarking

requirement and word count limitations set forth in Rule 202.8-b of the Uniform Rules of Supreme

and County Courts. See 22 NYCRR § 202.8-b. This memorandum contains 206 words, excluding

parts of the document exempted by Rule 202.8-b(b).

Dated: New York, New York

May 24, 2022

TROUTMAN PEPPER HAMILTON
SANDERS LLP

By: /s Bennet J. Moskowitz
. Bennet J. Moskowitz, Reg. No. 4693842

875 Third Avenue

New York, New York 10022

(212) 704-6000
bennet.moskowitz@troutman.com
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Letter from Craig R. Bucki to the Honorable Patrick F. McAllister, dated

May 24, 2022 (Motion Seq. 015)

PhMlpsLytle LLP

Via NYSCEF May 24, 2022

Hon. Patrick F. McAllister

Acting New York State Suprerne Court Justice

Steuben County Supreme Court

3 East Pulteney Square

Bath, New York 14810

Re: M atter of Harkenrider v. Hochul (Steuben County Index No. E2022-0116CV)

Dear Justice McAllister:

As co-counsel to New York State Assembly Speaker Carl Heastle, we oppose the motion

to intervene filed by the Parent Party of New York, Gavin Wax, and others (the "Parent

Party Motion") (Dkt. No. 561). The motion is untimely, and the Speaker reiterates the

timeliness arguments he made in opposition to the three motions to intervene filed by
Gavin Wax, Gary Greenberg, Benjamin Carlisle, and others frorn May 1 through 3, 2022

(Dkt. Nos. 325, 326,360),

This Court denied those three motions as untimely (Dkt, No. 520 at pp. 4-5), and the

Parent Party Motion is even less timely. Two unsuccessful motions to intervene In this

proceeding are particularly relevant: one filed by Mr. Carlisle and others (Dkt. No.

326), and another filed by Larry Sharpe and others (Dkt. No. 541). Those motions did

not challenge an additional map; rather, they sought to influence the rules governing
this year's elections. The Parent Party Motion seeks to do If kewise, and should be

denied for the same reasons (see Dkt. No. 520 at pp. 4-5; Dkt. No. 668). In addition, it is

improper for Gavin Wax to seek to intervene in this proceeding a second time.

Respectfully,

Phillips Lytle LLP

by

Craig R. Bucki

ATTORJilEY5ATLAillP
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Letter from Craig R. Bucki to the Honorable Patrick F. McAllister, dated

May 24, 2022 (Motion Seq. 016)

-

Phillips Lytle uP

Via NYSCEF May 24, 2022

Hon. Patrick F. McAllister

Acting New York State Supreme Court Justice

Steuben County Supreme Court

3 East Pulteney Square

Bath, New York 14810

Re: Matter of Harkenrider v. Hochul (Steuben County Index No. E2022-0116CV)

Dear Justice McAllister:

As co-counsel to New York State Assembly Speaker Carl Heastie, we oppose the motion

to intervene filed by Mark Braiman (the "Braiman Motion") (Dkt. No. 583). The motion

is untimely, and the Speaker reiterates the timeliness arguments he made in opposition
to the three motions to intervene filed by Gavin Waic, Gary Greenberg, Benjamin

Carliste; and others from May 1 through 3, 2022 (Dkt. Nos. 325, 326, 360).

This Court denied those three motions as untimely (Dkt. No. 520 at pp. 4-5), and the

Braiman Motion is even less timely. Two unsuccessful motions to intervene in this

proceeding are particularly relevant: one filed by Mr.Carlisle and others (Dkt. No.

326), and another filed by Larry Sharpe and others (Dkt. No. 541). Those motions did

not challenge an additional map; rather, they sought to influence the rules governing
this year's elections. The Braiman Motion seeks to do fikewise, and should be denied

for the same reasons (see Dkt. No.520 at 4-5; Dkt. No.668).

Respectfully,

Phillips Lytle LLP

by

Craig R. Bucki
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Letter from Craig R. Bucki to the Honorable Patrick F. McAllister

in Opposition to Tyrrell Ben-Avi's Motion to Intervene, dated

May 24, 2022
[pp. 209 - 210]

Ph1MpsLytleuP

Via NYSCEF May 24, 2022

Hon. Patrick F. McAllister

Acting New York State Supreme Court Justice

Steuben County Suprerne Court

3 East Pulteney Square

Bath, New York 14810

Re: Matter of Harkenrider v. Hochul (Steuben County Index No. E2022-0116CV)

Dear Justice McAllister:

As co-counsel with Graubard Miller to New York State Assembly Speaker Carl Heastie

(the "Speaker"), we oppose the motions to intervene filed by Tyrrell Ben-Avi (the "Ben-

Avi Motion") (Dkt. Nos. 673 & 675).

The Ben-Avi Motion is brought by both order to show cause (Dkt. No. 673) and notice

of motion (Dkt. No. 75) at the same time. If Mr. Ben-Avi is allowed to intervene, he

would request a declaration that the Congn=ssional map enacted by the Legislature in

February 2022 is unconstitutional (id. a t p. 2). This is odd, because the Court of Appeals

. already struck down that map on April 27. Mr. Ben-Avi also seeks to "adjourn the

prima ry election date for the New York Assembly frorn June 28, 2022 to Adgust 23,
2022"

(id.). In an accompanying affidavit, Mr. Ben-Avi states that he is a New York

resident and voter, but he otherwise does not explain his interest in this special

proceeding (Dkt. No. 674).
. .

The Motion should be denied as untimely, and the Speaker reiterates the timeliness

arguments he made in opposition to the three motions to intervene filed by Gavin Wax,

Gary Greenberg, Benjamin Carlisle, and others from May 1 through 3, 2022 (Dkt. Nos.

325, 326, 360). This Court denied those motions as untimely (Dkt. No. 520), and the

resul t should be no different here. Specifically, as this Court recognized, "[i]ntervention

under CPLR §§ 1012 or 1013 requires a timely motion to
intervene" (id. at p. 3). Further,

"[t]o permit intervention [at] this tirne would create total
confusion"

(id. at p. 4).

ATTORM5YSATLAW
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Hon. Patrick F. McAllister May 24, 2022

Page 2

Two additional, independent reasons also require dismissal of the Ben-Avi Motion.

First, it was not timel y served. The order to show cause states that it must be "served ..,

via NYSCEF, on or before May 18,
2022,"

yet no such service was ever made. See Matter

of Sorli v. Coveney, 51N.Y.2d 713, 714 (1980) (Mem) ("Inasmuch as petitioner failed to

follow the provisions for service specified in the order to show cause, the petition must

be dismissed."). The Speaker learned of the motion for the first time on May 23, 2022,

when this Court uploaded the order to show cause (Dkt. No. 673) to NYSCEF.

Second, Mr. Ben-Avi has not provided the proposed intervention pleading required by
CPLR 1014. See Rozewicz v. Ciminelli, 116 A.D.2d 990, 990 (4th Dep't 1986) ("In the

absence of a timely motion ... accompanied by a proposed pleading as required by
CPLR 1014, it [is].error for Special Term to even entertain the request ... to intervene in

this action.").

For any or all of these three reasons-untimeliness of the motion, untimeliness of the

motion's service, and failure to provide a proposed pleading- the Ben-Avi Motion

should be denied.

Respectfully,

Phillips Lytle LLP

Craig R. Bucki

W
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Executive
Respondents' Memorandum of Law in Opposition to Motion

to Intervene by The Parent Party of New York, Patrick Donohue, William

Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino,
Pool Stewart, Otis D. Danne Jr., and Gavin Wax,

dated May 24, 2022

INDEX NO, E2022-0116CV

NY5CEF DOC. NO. 682 RECEIVED NYSCEF: 05[24/2022

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN

ROWLEY. JOSEPH1NE THOMAS, and MARIANNE

VOLANTE, Index No. E2022-0116CV

Petitioners,
McAllister, J.S.C.

-against-

Return Date:
GOVERNOR KATHY HOCHUL, LIEUTENANT May 26, 2022
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

Executive Respondents' Memorandum of Law in Opposition to
Motion to Intervene by he Parent Party of New York, Patrick Donohue, Williarn Noel,

Brian Robinson, Danyela Souza E7orov, Pool Stewat, Otis D. Danne3 Jr., and Gavin Wax

(Motion # 15 via NYSCEF)

LETITIA JAMES
New York State Attorney General

Matthew D. Brown, of Counsel
Assistant Attorney General
NYS Office of the Attorney General
144 Exchange Boulevard
Suite 200

Rochester, New York 14614

(585) 327-3257
matthew.brown@ag.nysov
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PRELIMINARY STATEMENT

Respondent Governor Kathy Hochul, Govemor of the State of New York¹ (the "Executive

Respondent"), respectfully submits this memorandum of law opposing the pending motion to

intervene by The Parent Party of New York, Patrick Donohue, William Noel, Brian Robinson,

Danyela Souza Egorov, Pooi Stewat, Otis D. Danne, Jr., and Gavin Wax (collectively, "the proposed

intervenors").See NYSCEF No. 561 ("Motion #15").

Proposed intervenors seek the following extraordinary relief at a time after the June primary

election (that includes all statewide races, races for all 150 seats in the State Assembly and numerous

other election contests has been underway for close to two weeks:

a) to apply the Ballot Access Order-which currently applies to only
congressional offices and the State Senate (NYSCEF #524) -to all statewide

offices, the New York State Assembly, and all local offices;

b) first day to sign is modified to read "4/19/22"; and

c) reduce the signature requirements for independent nominating petitions by
50%.

In perhaps the most novel filing of these proceedings, proposed interveners stray far from the

redistricting issues at the heart of this case, stating that one of their goals is "to become an official

ballot access party in New York State", and that because redistricting has condensed timeframes

around ballot access that will no longer be possible. This, they argue, infringes upon their First

Amendment right to free association and speech. To remedy this alleged infraction, instead of

obtaining the requisite number of signatures required by the law and this Court's Order through

traditional methods, they would again change the elections process to the detriment of voters, other

candidates, and elections administrators. This includes candidates for statewide and assembly offices

I The office of the Lieutenant Governor and President of the Senate is currently vacant,

1

3 of 14
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already in the midst of their election. They make these arguments with no legal basis, and with a

disregard for this Court and the Fourth Department's prior decisions on intervention in this case. In

short, this motion to intervene should be easily denied,

To date, five other motions to intervene brought by various registered voters, candidates, and

potential candidates (including independent candidates) were denied, four recently by this Court, and

one in April by the Appellate Division, Fourth Department.See NYSCEF Nos. 441 & 520. One such

motion this Court denied was brought by five candidates for Congress and State Senate, who sought

to "intervene to protect their rights as candidates" to appear on primary party ballots and/or as

independent candidates on the general election ballot.See NYSCEF Nos. 327 & 339 (Motion #12).

Regarding independent nominating petitions, those proposed intervenors asserted that "[i]f said

petition periods are truncated, the Court should reduce the number of signatures accordingly."

NYSCEF No. 331 r 11. In its Decision and Order filed May 11, 2022, this Court,inter alia, denied

intervention as untimely, and held that "the existing parties will be able to adequately represent the

interests of these people going
forward." NYSCEF No. 520 at p. 4-5.

Further, like here, in the most recent motion to intervene denied by this Court (NYSCEF No.

541, "Motion #14"), the proposed intervenors sought an Order to extend the time for petitioning 4

weeks beyond the statuto1y May 31 deadline, waiving the NY Election Law requirement of 45,000

signatures to petition onto the ballot for non-recognized-party statewide candidates and reducing that

requirement to 30,000 or 15,000, and to waive the 500-signature requirement for each of 13

congressional district.

In denying that motion, this Court held:

A reduction in the Independent nominating signature requirement
would be in contravention of Election Law §6-142(1). A similar

reduction in signatures was requested in a case last year, Libertarian

Party of N.Y. v. New York Bd. of Education, $39 F.Supp 3rd 310

. 2
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(SDNY 2021). That court denied a similar motion to reduce the

signature requirements. "The Commission's recommendation of

45,000 signatures amounts to 0.74 percent of the voters who voted in

the 2018 New York gubernatorial election and only 0.33 percent of the

New York's 13.55 million registemd voters "
Libertarian Party of N1

v. New York Bd. of Education; (supra. at 317).

The entire purpose of requiring a number of signatures is to show that

a candidate has widespread support. Similarly, the requirement that a

candidate be able to gamer at least 500 signatures from at least ½ of the

congressional districts is an indication of widespread support. The

court is not inclined to decrease the signature requirement or to waive

the 500 signatures per district requirement.

This court issued an advisory opinion on May 5, 2022 to warn potential

candidates that were seeking to get on the November ballot via an

Independent nominating petition that she/he should continue collecting
signa tures as the court was not inclined to change the signature period

for those persons. Six weeks is six weeks.

(NYSCEF #668). Here, the proposed intervenors seek similar remedies for even further attenuated

concerns as those raised in Motion #14, and their inotion should likewise be denied.

The proposed
intervenors'

concerns about timing and signature requirements for independent

nominating petitions are untimely, as they were foreseeable from commencement of this proceeding

challenging the congressional districts and were already raised by the existing parties.

Furthermore, intervention is inappropriate because the proposed intervenors cannot

demonstrate a sufficiently "severe burden"
on their First Amendment rights to overcome the State's

well-recognized, substantial interest in (a) regulating access to the general election ballot by

independent candidates to avoid voter confusion and declutter the ballot by ensuring only those

candidates with sufficient support appear on the ballot; and (b) upholding reasonable election

deadlines to preserve orderly and efficient elections.

3
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STANDARD OF REVIEW

Two provisions of New York State Civil Practice Law and Rules ("CPLR") govern

intervention by third parties in a pending action or proceeding. First, CPLR § 1012(a)(2) permits

intervention as of right: "[u]pon timely motion, any person shall be permitted to intervene in any

action... when the representation of the person's interest by the parties is or may be inadequate and

the person is or may be bound by the judgment."
Second, CPLR § 1013 allows intervention in the

discretion of the court:

Upon timely motion, any person may be permitted to intervene in any
action when a statute of the state confers a right to intervene in the

discretion of the court, or when the person's claim or defense and the

main action have a common question of law or fact. In exercising its

discretion, the court shall consider whether the intervention will unduly

delay the determination of the action or prejudice the substantial rights

of any party.

By their terms, "[i]ntervention pursuant to either CPLR 1012 or 1013 requires a timely

motion." Rutherford Chemicals, LLC v. Assessor of Town of Woodbury, 115 A.D.3d 960, 961 (2d

Dept 2014). The same generally applicable defenses, including lack of standing, apply to intervenor

claims. See generally Kobrick v. New York State Div. of Hous. & Cmty. Renewa/, 126 A.D.3d 538,-

540 (1" Dept 2015) ("Supreme Court properly found that the proposed intervenor lacked standing to

intervene in this proceeding.").

ARGUMENT

A. The proposed intervenors cannot satisfy the elements for mandatory or discretionary
intervention.

This motion to intervene is untimely because it raises concems readily ascertainable upon

Petitioners'
filing of the original petition three months ago. "Consideration of any motion to intervene

begins with the question of whether the motion is timely." In re HSBC Bank U.S.A., 135 A.D.3d 534,

534 (1'' Dept 2016). "[I]ntervention . . . will not be allowed merely to permit the intervenor to

6 of 14
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accomplish now what it could have done as of rightbut. . .omitted to do earlier." Darlington v. City

of Ithaca, Bd of Zoning Appeals, 202 AD2d 831, 834 (3d Dept 1994), quoting Siegel, N.Y. Prac.

§183, at 276 (2d ed.).

As it relates to the instant motion, the ultimate relief sought in this action always included a

remedial congressional map. Since its commencement, it was obvious this proceeding could disrupt

the 2022 electoral calendar, necessitate a modification of that calendar to accommodate any remedial

maps this Court would order, and possibly truncate the period in which candidates, including

independent candidates, could file petitions to obtain ballot access. However, it is now three months

after this action began and the proposed intervenors make no serious attempt to justify their late filing.

Although the date by which remedial maps could be achieved was not immediately known, such

specificity was not required to foresee that candidates' interests were implicated. In fact, existing

respondents raised of concerns about inadequate time and ongoing petitioning throughout these

proceedings (see, e.g., NYSCEF Nos. 88 and 617). Therefore, any purported reliance upon this

Court's May I1, 2022 order is unavailing. See NYSCEF No. 529 at p. 6. Even assuming the potential

intervenors' prior three-month delay could be overlooked, this Court's May 5, 2022 Advisory

Opinion set out the terms for independent candidates to appear on the ballot, yet proposed intervenors

dragged their feet for another eleven days before submitting theirpapers. SeeNYSCEF No. 520 at p.

5, citing Matter of Fink v. Salerno, 105 A.D.2d 489 (3d Dept 1984) (affirming denial of intervention

due to expedited process for election matters where proceeding commenced October 3'] Court set a

return date of October 90' and putative intervenor sought intervention on October 8thh

To the extent they relate to this ongoing proceeding, the potential intervenors'
concerns were

already adequately represented by the existing parties. Previously, Executive Respondent objected to

moving Congressional and Senate races due to the timing, logistics, and impact on election

5

7 of 14

224 of 258

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

224 of 258



F ILED : STEUBEN COUNTY CLERK 08/05/2022 03:41 P14
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

218

[F ILED : S TEUBEN COUNTY CLERK 05 /2 4 / 2 02 2 0 8 : 4 6 ·PM|
INDEX NO. E2022 -0116CV

NYSCEF DOC. NO. 682 RECBIVED NYSCEF: 05/24/2022

administration. See NYSCEF 82 at p. 25-26. As the State's Chief Executive, Executive Respondent

continues to have a strong interest in ensuring that the rights of all candidates to appear on the ballot

are respected and believe that the schedule proposed by the State Board of Elections and adopted by

this Court guarantees those rights. The proposed intervenors cannot explain how their interests

sufficiently diverge from the concems already expressed and balanced by this Court.

Insofar as the proposed intervenors complain about portions of the Election Law not already

raised by the existing parties, they seek to drag this Court far astray from the redistricting issues at

the heart of this action. Even discretionary intervention is limited to intervenors who raise claims or

defenses involving "common question of law or
fact."

See CPLR 1013. Because this Court's orders

did not reduce or otherwise affect the petitioning period for independent nominating petitions, it

should deny intervention.

B. The proposed intervenors have not demonstrated a sufficiently "severe burden" on

their right to association or free speech to justify intervention.

The proposed intervenors premise their need to intervene upon their claim that "polarized,

tribal political culture is broken", and a desire to form a new political party-the Parent Party-and

their intent to secure a third-party ballot line for the November general election. They claim that the

Parent Party intended to circulate nominating petitions as "slate petitions" (NYSCEF #546,113). And

that by "utilizing this slate petitioning . . . the signatures gathered count for all the candidates on each

petition sheet, thus allowing the candidates on each petition sheet, thus allowing the candidates to

work with each other and make the process of gathering signatures a synergistic
one." (NYSCEF

#546, $13). Proposed intervenors claim they could not obtain signatures on nominating petitions

before now because "[i]t was only when the Court issued its [Ballot Access Order] that candidates

for office and political advocates . , . began to have some guidance as to the future of the independent

nominating petitioning
process." (NYSCEF #546, ¶l9). However, utilizing a "slate petition" is not a

6
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right that requires changing the dates for independent nominating petitions. Nothing prohibited these

candidates from collecting petitions before the Order was issued. Momover, intervenors have no

inherent right to form a new political party.

"The U.S. Constitution grants States 'broad power to prescribe the "Times, Places and Manner

of holding Elections for Senators and Representatives " Art. I, §4, cl. 1, which power is matched by

state control over the election process for state offices:" SAM Party of New York v. Kasinski, 987

F.3d 267, 274 (2d Cir. 2021), quoting Wash. State Grange v. Wash. State Republican Party, 552 U.S.

442, 451 (2008). To ensure effective democratic electoral processes, "States may, and inevitably

must, enact reasonable regulations of parties, elections, and ballots to reduce election- and campaign-

related disorder." Id. Instead of strict scrutiny, therefore, voting regulations like those challenged by

the proposed intervenors are analyzed under the Anderson-Burdick framework.

As the Second Circuit recently reiterated:

"Under this standard, the rigomusness of our inquiry into the propriety
of a state election law depends upon the extent to which a challenged
regulation burdens First and Fourteenth Amendment rights." [Burdick
v. Takushi, 504 U.S. 428, 434 (1992)]. First, if the restrictions on those
rights are "severe,"

then strict scrutiny applies. Id. "But when a state
election law provision imposes only 'reasonable, nondiscriminatory
restrictions'

upon the First and Fourteenth Amendment rights ofvoters,
'the State's important regulatory interests are generally sufficient to
justify'

the restrictions." Id. (quoting Anderson, 460 U.S. at 788).

This latter, lesser scrutiny is not "pure rational basis review " Price v.

N Y State Bd. of Elections, 540 F.3d 101, 108 (2d Cir. 2008). Rather,
"the court must actually

'weigh' the burdens imposed on the plaintiff
against 'the precise interests put forward by the State '

and the court
must take 'into consideration the extent to which those interests make
it necessary to burden the plaintiff's rights "

Id. at 108-09 (quoting
Burdick, 504 U.S. at 434). Review under this balancing test is "quite
deferential," and no "elaborate, empirical verification" is required. Id.
at 109 (quoting Timmons, 520 U.S. at 364).

SAM Party of New York, 987 F.3d at 274.

In applying this sliding scale test, the severity of the restrictions imposed determines the level

7 -
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of judicial review. "Regulations imposing severe burdens on
plaintiffs'

rights must be narrowly

tailored and advance a compelling state interest. Lesser burdens, however, trigger less exacting

review, and a State's important regulatory interests will usually be enough to justify reasonable,

nondiscriminatory
restrictions." Timmons v. Twin Cities Area New Party, 520 U.S.351, 359 (1997)

(intemal quotations omitted); see also Price v. New York State Bd. of Elections, 540 F-3d 101, 109

(2d Cir. 2008) (State's reasonable and nondiscriminatory restrictions are generally sufficient to

uphold the statute if they serve important state interests, and judicial review in such circumstances

will be quite deferential). Notably, "[c]andidacy is not a fundamental right in our political system,

and not all restrictions imposed by the States on candidates'
eligibility for the ballot impose

constitutionally suspect burderis on
voters'

rights to associate or to choose among
candidates." Fulani

v. McAuhfe, 2005 WL 2276881, at *3 (SDNY 2005), citing Anderson, 460 U.S. at 788, and Clements

v. Fashing, 457.U.S. 957, 963 (1982).

-
The Election Law requirements for independent nominating petitions were previously upheld,

and the proposed intervenors cannot demonstrate a sufficiently "severe
burden"

upon their First

Amendment right to association or speech to warrant intervention at the risk of extending these

. .

proceedings. The Southern District of New York recently found New York's requirement that

"independent nominating petitions for statewide office must be signed by the lesser of 45,000

registered voters or 1% of the votes cast in the last gubernatorial election (nominating petitions for

non-statewide office require fewer signatures)," to be "in line with other states' requirements," and

in fact, lesss strict than seventeen other states when compared by population of eligible signatories.

SAM Party of New York v. Kosinski, 2021 WL 606130), at *8 (SDNY 2021).

Even during the height of the COVID-19 pandemic response, amidst strict social distancing

and quarantine orders, courts found the timing and signature requirements to be "not severe, but

. 8
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reasonable and nondiscriminatory,"
and deferred to the State's strong interest, as articulated by the

State Board of Elections, "in assuring that there is a modicum of public support for independent

candidacy, and substantial regulation of elections if they are to be fair, honest, and orderly."
See

NYSCEF #629, Declaration of Heather L. McKay, Exhibit 1, $25-26 (denying TRO request by

plaintiff-candidates Joshua Eisen and Gary Greenburg); see also Eisen v. Cuomo, 2020 WL 7978403,

at $2 (N.Y. Sup. Ct. 2020) ("The United States Supmme Court has lecognized that a state has a

legitimate interest in limiting the names printed on a ballot to candidates who have demonstrated

some degree of support. See Kuntz v. New York State Senate, 113 F.3d 326, 327 (2d Cir. 1997);

Jenness v. Fortson, 403 U.S. 431, 442 (1971). Candidates who have won their party's primary have

already demonstrated a substantial level of support, unlike independent candidates."
Kuntz, 113 F.3d

at 328.).

Proposed intervenors' entire argument is premised on their belief that they are entitled to delay

this election further so they can attempt to form a new political party. And that they need more time

and/or need the petitioning requirements reduced so that they can utilize a slate nominating process.

However, proposed intervenors cite no precedent that makes utilizing state petitions a right and have

not commented on why collection of the required number of signatures is impossible or impracticable

under the time constraints determined by the court. While proposed intervenors cite to court decisions

dealing with the right of association, that right is not implicated by the ability to utilize slate petitions,

the proposed
intervenors'

decision not to obtain the required number of signatures under the law using

a different mechanism for petitioning, or the proposed intervenors decision not to seek intervention

until over three months after this action began.

Proposed intervenors utterly fail to demonstrate that either (a) the 45,000 signatures required

for independent candidates to appear on the general ballot for statewide office; (b) the requirement to

11 of 14

. .

228 of 258

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

228 of 258



F ILED : STEUBEN COUNTY CLERK 08/05/2022 03:41 P14
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

222

F ILED : STEUBEN COUNTY CLERK 0 5 / 2 4 / 2 02 2 08 : 4 6 PM|
INDEX No. E2022-0116CV

NYSCEF DOC, NO. 682 RECEIVED NYSCEF: 05/24/2022

h

.: obtain sufficient signatures from half the congressional districts; or (c) the modified political calendar

adopted by this Court at the request of the State Board of Elections will severely burden their right of

association or speech. Other than citing court decisions generally about the right of association, the

proposed intervenors offer no factual or legal analysis (let alone any compelling evidence) to support

their conclusory claim that their interests are "severely burdened".

Proposed intervenors thus conflate the steps required under the Anderson-Burdick framework.

Regardless of the nature of the speech, the first question under that framework is the extent to which

that right is burdened, and "[t]he hallmark of a severe burden is exclusion or virtual exclusion from

the ballot,"which is not demonstrated here. Libertarian ParR>v. Lamont, 977 F.3d 173 (2d Cir. 2020),

quoting Libertarian Party of Ky. v. Grimes, 835 F.3d 570, 574 (6th Cir. 2016). Proposed intervenors

failed to show that absent their proposed changes, they will be excluded or virtually excluded from

the ballot. In fact- the proposed intervenors could be among a number of candidates who presumably

. will obtain enough signatures for ballot access before the petitioning period concludes.

Furthermore, Lerman v. Bd. Of Elections in City of New York, 232 F.3d 135 (2d Cir. 2000),

cited by proposed intervenors, involved a challenge to a substantive restriction on petitioning-i.e.,

that witnesses to the signing of designating petitions be residents of the political subdivision in which

the office or position is to be voted for-whereas proposed intervenors here object to the overaII

signature and timing requirements, which are "reasonable, nondiscriminatory
restrictions." See SAM

Party of New York, 987 F.3d at 274. "What is ultimately important is not the absolute or relative

number of signatures required but whether a 'reasonably diligent candidate could be expected to be

able to meet the requirements and gain a place on the
ballot."'

Libertarian Party, 977 F.3d at 177-78,

quoting Stone v. Bd. of Election Comm'rs, 750 F.3d 678, 682 (7th Cir. 2014).

Under the circumstances here and given the above precedent, Executive Respondents agree

. 10
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with and defer to theexpert judgment of the Board of Elections (see NYSCEF #617) that the proposed

intervenors failed to show a sufficient bunfen on their First and Fourteenth Amendment rights from

application of the standard signature requirement and the modified political calendar adopted by this

Court, so as to outweigh the State's substantial interest in limiting ballot access to those who

demonstrate public support and in maintaining reasonable election deadlines. Even on the merits, the

proposed intervenors cannot demonstrate that intervention is warranted.

CONCLUSION

For the reasons set forth above, Executive Respondents respectfully request that the motion

to intervene (Motion # 15) be denied in its entirety.

May 24, 2022 LETITIA JAMES

Attorney General for the State of New York

Attomey for Executive Respondents

.

si Heather L McKay
Matthew D. Brown

Assistant Attorney General
NYS Office of the Attorney General

144 Exchange Boulevard

Suite 200

Rochester, New York 14614

(585) 327-3257

matthew.brown(dtag.ny.gov
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. CERTIFICATION

Under Rule 202.8-b of the Uniform Rules of Supreme and County Courts, the undersigned

certifies that the word count in this memorandum of law (excluding the caption, table of contents,

table of authorities, signature block, and this certification), as established using the word count on the

word-processing system used to prepare it, is 3,114 words.

May 26, 2022

Rochester, NY
/s!MatthewD.Brown

Matthew D. Brown

Assistant Attorney General
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIMHARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO.
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN

ROWLEY, JOSEPHINE THOMAS, and MARIANNE

VOLANTE, Index No. E2022-0116CV

Petitioners,

McAllister, J.S.C.
-against-

Return Date:
GOVERNOR KATHY HOCHUL, LIEUTENANT May 26, 2022

GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT.

Respondents.

Executive Respondents' Memorandum of Law in Opposition to
Motion to Intervene by Mark Braiman

(Motion # 16 via NYSCEF)

LETITIA JAMES
New York State Attorney General

Matthew D. Brown, of Counsel
Assistant Attorney General
NYS Office of the Attorney General
144 Exchange Boulevard
Suite 200

Rochester, New York 14614

(585) 327-3257

matthew.brown@ae.ny.cov
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PRELIMINARY STATEMENT .

Respondent Govemor Kathy Hochul, Governor of the State of New Yorkt (the "Executive

Respondent"), respectfully submits this memorandum of law opposing the pending motion to

intervene by Mark Braiman ("proposed intervenor"). See NYSCEF No. 583 ("Motion #16').

Proposed intervenor, who was previously denied intervention in motion #14, seeks a second

bite of the apple in the form of the following extraordinary relief at a time after the June primary

election (that includes Statewide races, races for all 150 seats in the State Assembly and numerous

other election contests) is aheady underway:

a) to apply the Ballot Access Order-which currently applies to only
. congressional offices and the State Senate (NYSCEF #524)-to independent

statewide candidates and independent New York State Assembly candidates; ·

b) reduce the signature requirements for independent nominating petitions by
50%; and

c) allow signatures gathered between April 19 and ApriI 27 by independent State

Senate and congressional candidates be counted toward the total required
number of signatures.

Proposed intervenor argues that because redistricting has condensed timeframes around ballot

access, he will have difficulty using his preferred method of a slate ballot. This, he argues, infringes

upon his First Amendment right to free association and free speech. To remedy tkis aHeged infraction,

instead of obtaining the requisite number of signatures required by the law and this Court's Order

through traditional methods, he would again change the elections process to the detriment of voters,

other candidates, and elections administrators. This includes candidates for statewide and assembly

offices who are already in the midst of their election. He makes these arguments with no legal basis,

and with a disregard for this Court and the Fourth Department's prior decisions on intervention in this

I The office of the Lieutenant Govemor and President of the Senate is currently vacant.

1 .
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case. In short, this motion to intervene should be denied.

To date, five other motions to intervene brought by various registered voters, candidates, and

potential candidates (including independent candidates) were denied, four recently by this Court, and

one in April by the Appellate Division, Fourth Department. See NYSCEF Nos. 441 & 520. One such

motion this Court denied was brought by five candidates for Congress and State Senate, who sought

to "intervene to protect their rights as
candidates" to appear on primary party ballots and/or as

independent candidates on the general election ballot. See NYSCEF Nos. 327 & 339 (Motion #12).

Regarding independent nominating petitions, those proposed intervenors asserted that "[i]f said

petition periods are truncated, the Court should reduce the number of signatures
accordingly."

NYSCEF No. 331 ]r 11. In its Decision and Order filed May 11, 2022, this Court, inter alia, denied

intervention as untimely, and held that "the existing parties will be able to adequately represent the

interests of these people going forward."NYSCEF No. 520 at p. 4-5.

Further, like here, in the most recent motion to intervene denied by this Court (NYSCEF No.

541, "Motion #14"), the proposed intervenors-including the proposed intervenor here, Mark

Braiman-sought an Order to extend the time for petitioning 4 weeks beyond the statutory May 31

deadline, waiving the NY Election Law requirement of 45,000 signatures to petition onto the ballot

for non-recognized-party statewide candidates and reducing that requirement to 30,000 or 15,000,

and to waive the 500-signature requirement for each of 13 congressional districts,

In denying that motion, this Court held:

A reduction in the Independent nominating signature requirement

would be in contravention of Election Law §6-142(1). A similar
reduction in signatures was requested in a case last year, Libertarian

Party of N.Y. v. New York Bd. of Education, 539 F.Supp 3rd 310

(SDNY 2021). That court denied a similar motion to reduce the

signature requirements. "The Conunission's recommendation of

45,000 signatures amounts to 0.74 percent of the voters who voted in
the 2018 New York gubernatorial election and only 0.33 percent of the

. 2
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New York's 13z55 million registered
voters." Libertarian Party of N.Y.

v. New York Bd. of Education; (supra. at 317).

The entire purpose of requiring a number of signatures is to show that

a candidate has widespread support. Similarly, the requirement that a

candidate be able to gamer at least 500 signatures from at least ½ of the

congressional districts is an indication of widespread support. The

court is not inclined to decrease the signature requirement or to waive

the 500 signatures per district requirement.

This court issued an advisory opinion on May 5, 2022 to warn potential

candidates that were seeking to get on the November ballot via an

Independent nominating petition that she/he should continue collecting
signatures as the court was not inclined to change the signature period

for those persons. Six weeks is six weeks.

(NYSCEF #668).

Like the five prior motions to intervene, the instant motion should be denied. That Mark

Braiman has returned to seek similar remedies and for similar reasons as those already denied by this

Court in Motion #14 require that this Court deny intervention on the basis of res judicata and

collateral estoppel. Moreover, the proposed intervenor's concerns about timing and signature

requirements for independent nominating petitions remain as untimely now as they were when the

proposed intervenor sought relief in Motion #14. They were clearly foreseeable from commencement

of this proceeding challenging the congressional districts and were already raised by the existing

parties.

Furthermore, intervention is inappropriate because the proposed intervenor cannot

demonstrate a sufficiently "severe burden" on his First Amendment rights to overcome the State's

well-recognized, substantial interest in (a) regulating access to the general election ballot by

independent candidates to avoid voter confusion and declutter the ballot by ensuring only those

candidates with sufficient support appear on the ballot; and (b) upholding masonable election

deadlines to preserve orderly and efficient elections.

3
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STANDARD OF REVIEW

Two provisions of New York State Civil Practice Law and Rules ("CPLR") govem

intervention by third parties in a pending action or proceeding. First, CPLR § 1012(a)(2) permits

intervention as of right: "[u]pon timely motion, any person shall be permitted to intervene in any

action . . . when the representation of the person's interest by the parties is or may be inadequate and

the person is or may be bound by the
judgment."

Second, CPLR § 1013 allows intervention in the

discretion of the court:

Upon timely motion, any person may be permitted to intervene in any
action when a statute of the state confers a right to intervene in the

discretion of the court, or when the person's claim or defense and the

main action have a common question of law or fact. In exercising its

discretion, the court shall consider whether the intervention will unduly

delay the determination of the action or prejudice the substantial rights

of any party.

By their terms, "[i]ntervention pursuant to either CPLR 1012 or 1013 requires a timely

motion." Rutherford Chemicals, LLC v. Assessor of Town of Woodbury, 115 A.D.3d 960, 961 (2d

Dept 2014). The same generally applicable defenses, including lack of standing, apply to intervenor

claims. See generally Kobrick v. New York State Div. of Hous. & Cmty. Renewal, 126 A.D.3d 538,

540 (1" Dept 2015) ("Supreme Court properly found that the proposed intervenor lacked standing to

intervene in this proceeding.").

ARGUMENT

A. This Motion is Barred by a Prior Judicial Determination.

Proposed intervenor's motion arises from the same issues that were the subject of a previous

motion to intervene brought by, and decided against, the proposed intervenor. Specifically, in Motion

#14 (NYSCEF No. 541), this proposed intervenor sought an Order to extend the time for petitioning

4 weeks beyond the statutory May 31 deadline, waiving the NY Election Law requirement of 45,000

signatures to petition onto the ballot for non-recognized-party statewide candidates and reducing that

6 of 16
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requirement to 30,000 or 15,000, and to waive the 500-signature requirement for each of 13

congressional districts.

"It is well settled, under the transactional-analysis approach adopted by the State in deciding

res judicata issues, that 'once a claim is brought to a final conclusion, all other claims arising out of

the same transaction or series of transactions are barred, even if based upon different theories or if

seeking a different remedy"' (Beninati v. Nicotra, 232 AD2d 242 [1" Dept 1997], citing Schneider v.

David, 197 AD2d 363 [1" Dept 1993]; see O'Bnen v. City of Syracuse, 54 NY2d 353 [1981] ; Smith

v. Russell Sage College, 54 NY2d 185 [ 198 1] ; Prospect Owners Corp., v. Tudor Realty Services

Corp., 260 AD2d 299 [1" Dept 1999]). Here, the claims brought by proposed intervenor were the

subject of a motion previously brought by, and decided against, this proposed intervenor.

Even if the legal theories asserted in this motion were different than proposed intervenor's

legal theories in his previous motion, proposed intervenor would be precluded by res judicata from

.

bringing such new claims. Proposed intervenor had the opportunity in the earlier motion to assert

such claims. Proposed intervenor may not bring a new Inotion to intervene each time he dreams of a

new argument he failed to raise in his pmvious motion to intervene. At this point proposed intervenor

already had enough bites at the apple. As noted by the Court of Appeals "in deciding res judicata

issues, we have moved to a more pragmatic test, which sees a claim or cause ofaction as 'coterminous

with the transaction reganiless of the number of substantive theories or variant forms of relief ***

available to the plaintiff'"
(Smith, 54 NY2d at 192, 445 NYS.2d at 71 [citation omitted]). The Court

noted that:
. .

Even if there are variations in the facts alleged, or different relief is

sought, the separately stated 'causes of action'
may nevertheless be

grounded on the same gravamen ofthe wrong upon which the action is
brought'. This holds true even when 'several legal theories depend on
different shadings of the facts, or would emphasize different elements
of the facts or would call for different measures of liability or different

7 of 16
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kinds of relief.'
For, what 'factual grouping'

constitutes a
'transaction'

or 'series of transactions'
depends on how 'the facts are related in time,

space, origin, or motivation, whether they form a convenient trial unit,
and whether *** their treatment as a unit conforms to the parties'

expectations or to business understanding or
usage.'

(Smith, 54 NY2d at 192-193 [citations omitted]).

In this instance, proposed intervenor previously brought a motion to intervene seeking similar

relief that the Court denied. Proposed intervenor is therefore estopped from litigating these issues

under res judicata [claim preclusion].

B. The proposed intervenor cannot satisfy the elements for mandatory or discretionary
intervention.

This motion to intervene is untimely because it raises concems readily ascertainable upon

Petitioners'
filing of the original petition three months ago. "Consideration of any motion to intervene

begins with the question of whether the motion is timely." In re HSBC Bank U SA, 135 A.D.3d 534,

534 (l" Dept 2016). "[I]ntervention . . . will not be allowed merely to permit the intervenor to

accomplish now what it could have done as of right but . . . omitted to do earlier." Darlington v. City

of Ithaca, Bd. of Zoning Appeals, 202 AD2d 831, 834 (3d Dept 1994), quoting Siegel, N.Y. Prac.

§l 83, at 276 (2d ed.).

As relates to the instant motion, the relief sought in this action always included a remedial

Congressional map. Since its commencement it was obvious that this proceeding could disrupt the

2022 electoral calendar, necessitate a modification of that calendar to accommodate any remedial

maps this Court would order, and possibly truncate the period in which candidates, including

independent candidates, could file petitions to obtain ballot access. However, the proposed intervenor

makes no serious attempt to justify his late filing. Although the date by which remedial maps could .

be achieved was not immediately known, such specificity was not requimd to foresee that candidates'

interests were implicated, as evidenced by the existing
respondents'

raising of concems about

. 6
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inadequate time and ongoing petitioning throughout these proceedings (see, e.g., NYSCEF Nos. 88

and 617). Therefore, any purported reliance upon this Court's May 11, 2022 order is unavailing, see

NYSCEF No. 529 at p. 6. Even assuming the potential intervenor's prior thme-month delay could be

overlooked, this Court's May 5, 2022 Advisory Opinion set out the terms for independent candidates

to appear on the ballot, yet this proposed intervenor dragged his feet for another eleven days before

submitting bis papers. See NYSCEF No. 520 at p. 5, citing Matter of Finkv.Salerno, 105 A.D.2d

489 (3d Dept 1984) (affirming denial of intervention due to expedited process for election matters

where proceeding commenced October 3d, Court set a return date of October 95, and putative

intervenor sought intervention on October 85).

To the extent they relate to this ongoing proceeding, the potential intervenor's concerns were

already adequately represented by the existing parties. Previously, Executive Respondents objected

to moving Congressional and Senate races due to the timing, logistics, and impact on election

.
administration. See NYSCEF 82 at p. 25-26. As the States' Chief Executive, Executive Respondent

continues to have a strong interest in ensuring that the rights of all candidates to appear on the ballot

as respected and believe that the schedule pmposed by the State Board of Elections and adopted by

this Court guarantees those rights. The proposed intervenor cannot explain how his interests

sufficiently diverge from the concerns already expressed and balanced by this Court.

Insofar as the proposed intervenor complains about portions of the Election Law not already

raised by theexisting parties, he seeks to drag this Court far astray from the redistricting issues at the

heart of this action. Even discretionary intervention is limited to intervenors who raise claims or

defenses involving "conunon question of law or fact." See CPLR 1013. Because this Court' s orders

did not reduce or otherwise affect the petitioning period for independent nominating petitions, it

should deny intervention.

7
-
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C. The proposed intervenor has not demonstrated a sufficiently "severe burden" on his

right to association or free speech to justify intervention.

The proposed intervenor premises his need to intervene upon the claim that:

Between April 19, 2022, when independent Congressional and State

Senate candidates began petitioning to qualify for the ballot using the

old district lines, and April 27, 2022, when the Court of Appeals

affirmed (against the predictions of many) this Court's March 31, 2022

order voiding those old lines, Petitioner-Intervenor and many other

such candidates spent countless hours collecting signatures and

organizing volunteers and paid petitioners, in the expectation that their

completed petitions could be filed six weeks later, on May 31, 2022. In

addition, Petitioner Intervenor made, and other independent

Congressional and State Senate candidates typically made,
arrangements in their professional and personal lives to set aside those

six weeks for the all-important petitioning drive, arrangements many
of which could not be undone, and many of which cannot be made

again.

In addition, Petitioner-Intervenor will be losing a big motivational

. factor for collecting signatures, and organizing others to collect

signatures, because he will not be able to collect also for his favored

Governor candidate, Libertarian Larry Sharpe, While he may circulate

his petitions (which are combined with four other statewide Libertarian

candidates, for Lieutenant Governor, Attorney General, Comptroller,
and US Senator), together with his new petitions between May 21 and

May 31 (the last day to file the statewide petitions), for the remaining

weeks, until the last day to file the Congressional and State Senate

petitions which is July 5, he will be petitioning only for himself, while

his Libertarian statewide candidate friends (if they have managed to

qualify for the ballot at all), in tum, will have less incentive to assist his

efforts. Together with the recent and recurring difficulties caused by

constantly-evolving new strains of COVID-19 and related restrictions

and common fears, which reduce the availability of signers and the

efficiency ofpetition witnesses, this may very well be the most difficult

year in New York history for independent candidates for office.

(NYSCEF #559, ¶¶4-5). However, utilizing a "slate petition" is not a right that requires changing the

dates for independent nominating petitions. Nothing prohibited these candidates from collecting

petitions before the Order was issued.

"The U.S. Constitution grants States 'broad power to prescribe the "Times, Places and Manner

of holding Elections for Senators and Representatives," Art. I, §4, cl. 1, which power is matched by

. 8
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state control over the election process for state
offices.'" SAM Party of New York v. Kosinski, 987

F.3d 267, 274 (2d Cir. 2021), quoting Wash. State Grange v. Wash. State Republican Party, 552 U.S.

442, 451 (2008). To ensure effective democratic electoral processes, "States may, and inevitably

must, enact reasonable regulations of padies, elections, and ballots to reduce election- and campaign-

related
disorder."

Id. Instead of strict semtiny, therefore, voting regulations like those challenged by

the proposed intervenors are analyzed under the Anderson-Burdick framework.

As the Second Circuit recently reiterated:

"Under this standard, the rigorousness of our inqui2y into the propriety
of a state election law depends upon the extent to which a challenged

regulation burdens First and Fourteenth Amendment rights." [Burdick

v. Takushi, 504 U.S. 428, 434 (1992)]. First, if the restrictions on those

rights are "severe,"
then strict scrutiny applies. Id. "But when a state

election law provision imposes only 'reasonable, nondiscriminatory
restrictions' upon the First and Fourteenth Amendment rights of voters,
'the State's important regulatory interests are generally sufficient to
justify' the restrictions." Id. (quoting Anderson, 460 U.S. at 788).

This latter, lesser scrutiny is not "pure rational basis
review."

Price v.

N.Y. State Bd. qf Elections, 540 F.3d 101, 108 (2d Cir. 2008). Rather,
"the court must actually

'weigh' the burdens imposed on the plaintiff
against 'the precise interests put forward by the State,'

and the court

must take 'into consideration the extent to which those interests make
it necessary to burden the plaintiff's

rights."' Id. at 108-09 (quoting
Bürdick, 504 U.S. at 434). Review under this balancing test is "quite
deferential," and no "elaborate, empirical verification" is required. /d.

at 109 (quoting Timmons, 520 U.S. at 364).

SAM Party ofNew York, 987 F.3d at 274.

In applying this sliding scale test, the severity of the restrictions imposed determines the level

of judicial review. "Regulations imposing severe burdens on
plaintiffs'

rights must be narrowly

tailored and advance a compelling state interest. Lesser burdens, however, trigger less exacting

review, and a State's important regulatory interests will usually be enough to justify reasonable,

nondiscriminatory
restrictions." Timmons v. Twin Cities Area New Party, 520 U.S. 351, 359 (1997)

(internal quotations omitted); see also Price v. New York State Bd. of Elections, 540 F.3d 101, .109

9
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. (2d Cir. 2008) (State's reasonable and nondiscriminatory restrictions are generally sufficient to

uphold the statute if they serve important state interests, and judicial review in such citrumstances

will be quite deferential). Notably, "[c]andidacy is not a fundamental right in our political system,

and not all restrictions imposed by the States on candidates'
eligibility for the ballot impose

constitutionally suspect burdens on
voters'

rights to associate or to choose among
candidates." Fulani

v. McAuliffe, 2005 WL 2276881, at *3 (SDNY 2005), citing Anderson, 460 U.S. at 788, and Clements

v. Fashing, 457 U.S. 957, 963 (1982).

The Election Law requirements forindependent nominating petitions were previously upheld,

and the proposed intervenor cannot demonstrate a sufficiently "severe burden" upon his First

Amendment right to association or free speech to warrant intervention at the risk of extending these

proceedings. The Southern District of New York recently found New York's requirement that

"independent nominating petitions for statewide office must be signed by the lesser of 45,000

registered voters or 1% of the votes cast in the last gubernatorial election (nominating petitions for

non-statewide office require fewer
signatures)," to be "in line with other

states' requirements," and

in fact,less strict than seventeen other states when compared by population of eligible signatories.

SAM Party of New York v. Kosinski, 2021 WL 6061301, at *8 (SDNY 2021).

Even during the height of the COVID-19 pandemic response, amidst strict social distancing

and quarantine orders, courts found the timing and signature requirements to be "not severe, but

reasonable and nondiscriminatory," and deferred to the State's strong interest, as articulated by the

State Board of Elections, "in assuring that there is a modicum of public support for independent

candidacy, and substantial regulation of elections if they are to be fair, honest, and
orderly." See

NYSCEF #629, Declaration of Heather L. McKay, Exhibit 1, ¶25-26 (denying TRO request by

plaintiff-candidates Joshua Eisen and Gary Greenburg); see also Eisen v. Cuomo, 2020 WL 7978403,

10
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at *2 (N.Y. Sup. Ct. 2020) ("The United States Supreme Court has recognized that a state has a

legitimate interest in limiting the names printed on a ballot to candidates who have demonstrated

some degree of support. See Kuntz v. New York State Senate, 113 F.3d 326, 327 (2d Cir. 1997);

Jenness v. Fortson, 403 U.S. 431, 442 (1971). Candidates who have won their party's primary have

already demonstrated a substantial level of support, unlike independent candidates."
Kunts, 113 F.3d

at 328.).

Proposed intervenor's entire argument is premised on his belief that he needs more time and/or

needs the petitioning requirements reduced so that he can utilize a slate nominating process. However,

proposed intervenor cites no precedent that makes utilizing slate petitions a right and have not

commented on why collection of the required number of signatures is impossible or impracticable

under the time constraints determined by the court. While proposed intervenor cites to court decisions

dealing with the right of association, thatrightis not implicated by the ability to utilize slate petitions,

.
the proposed intervenor's decision not to obtain the required number of signatures under the lawusing

a different mechanism for petitioning, or the proposed intervenor's decision not to seek intervention

until over three months after this action began.

Proposed intervenor utterly fails to demonstrate that either (a) the 45,000 signatures required

for independent candidates to appear on the general ballot for statewide office; (b) the requirement to

obtain sufficient signatures from half the congressional districts; or (c) the modified political calendar

adopted by this Court at the request of the State Board of Elections will severely bunIen his right of

association or speech. Other than citing court decisions generally about the right of association, the

proposed intervenors offer no factual or legal analysis (let alone any compelling evidence) to support

their conclusory claim that their interests are "severely burdened".

Particularly because his petitioning process remained undisturbed, the proposed intervenor

II
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fails to demonstrate that either (a) the 45,000 signatures required for independent candidates to appear

on the general ballot for statewide office; (b) the requirement to obtain sufficient signatures from half

the congressional districts; or (c) the modified political calendar adopted by this Court at the request

of the State Board of Elections will severely burden his right of association. Other than citing Lerman

v. N.Y,C. Bd, ofElections, 232 F.3d 135 (2d Cir. 2000) for the proposition that the petitioning process

constitutes "core political speech," the proposed intervenor offers no analysis (let alone evidence) to

support his conclusory claim that his interests are "severely
burdened" in this case.

Proposed intervenor thus conflates the steps required under the Anderson-Burdick framework.

Regardless of the nature of the speech, the first question under that framework is the extent to which

that right is burdened, and "[t}he hallmark of a severe burden is exclusion or virtual exclusion from

the ballot," which is not demonstrated here. Libertarian Party v. Lamont, 977 F.3d 173 (2d Cir. 2020),

quoting Libertarian Party of Ky. v. Grimes, 835 F.3d 570, 574 (6th Cir. 2016). Proposed intervenor

failed to show that absent his proposed changes, he will be excluded or virtually excluded from the

ballot. In fact - the proposed intervenor could be among a number of candidates who presumably will

obtain enough signatures for ballot access before the petitioning period concludes.

Furthermore, Lerman v. Bd. Of Elections in City of New York, 232 F.3d 135 (2d Cir. 2000),

cited by proposed intervenor, involved a challenge to a substantive restriction on petitioning-i.e.,

that witnesses to the signing of designating petitions be residents of the political subdivision in which

the office or position is to be voted for-whereas the proposed intervenor here objects to the overall

signature and timing requirements, which are "reasonable, nondiscriminatory
restrictions." See SAM

ParE of New York, 987 F.3d at 274. "What is ultimately important is not the absolute or relative

number of signatures required but whether a 'reasonably diligent candidate could be expected to be

able to meet the requirements and gain a place on the ballot.'"
Libertarian Pary, 977 F.3d at 177-78,

. 12
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quoting Stone v. Bd. of Election Comm'rs, 750 F.3d 678, 682 (7th Cir. 2014).

Under the circumstances here and given the above precedent, Executive Respondents agree

with and defer to the expert judgment of the Board of Elections (see NYSCEF #617) that the proposed

intervenor failed to show a sufficient bItlen on his First and Fourteenth Amendment rights from

application of the standard signature requirement and the modified political calendar adopted by this

Court, so as to outweigh the State's substantial interest in limiting ballot access to those who

demonstrate public support and in maintaining reasonable election deadlines. Even on the merits, the

proposed intervenor cannot demonstrate that intervention is warranted.

CONCLUSION

For the reasons set forth above, Executive Respondents respectfully request that the motion

to intervene (Motion # 16) be denied in its entirety.

.

May 24, 2022 LETITIA JAMES

Attorney General for theState of New York

Attorney for Executive Respondents

si Matthew D. Brown

Matthew D. Brown

Assistant Attorney General
NYS Office of the Attorney General

144 Exchange Boulevard
Suite 200

Rochester, New York f 4614

(585) 327-3257

matthew.brown@a g.nysov
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CERTIFICATION

Under Rule 202.8-b of the Uniform Rules of Supame and County Courts, the undersigned

certifies that the word count in this memorandum of law (excluding the caption, table of contents,

table of authorities, signature block, and this certification), as established using the word count on the

word-processing system used to prepare it, is 4,216 words.

May 26, 2022

Rochester, NY
/s/ Matthew D. Bmwn

Matthew D. Brown

Assistant Attorney General
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIMHARKENRWER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, ;INDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN

ROWLEY, JOSEPHINE THOMAS, and MARIANNE
VOLANTE, Index No. E2022-0116CV

Petitioners,
McAllister, J.S.C.

-against-

Return Date:
GOVERNOR KATHY HOCHUL, LIEUTENANT May 26, 2022
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A, BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC "

RESEARCH AND REAPPORTIONMENT,
Respondents.

Executive Respondents' Memorandum of Law in Opposition to
Motion to Intervene by Tyrrell Ben-Avi

LETITIA JAMES
New York State Attorney General

Matthew D. Brown, of Counsel
Assistant Attorney General
NYS Office of the Attorney General
144 Exchange Boulevard

Suite 200

Rochester, New York 14614

(585) 327-3257

matthew.brown@ag.nysov
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.

PRELIMINARY STATEMENT

Respondent Govemor Kathy Hochul, Governor of the State of New York' (the "Executive

Respondent"), respectfully submits this memorandum of law opposing the pending motion to

intervene by Tynell Ben-Avi ("pmposed intervenor"). See NYSCEF No. 673.

Proposed intervenor seeks, inter alia, to move the primary election for the New York

Assembly from June 28, 2022 to August 23, 2022-"tims aligning the primary election date for the

United States Senate with the adjourned primary election dates for the State Senate and U.S.

Congress"-at a time after the June primary election (that includes Statewide races, races for all 150

seats in the State Assembly and numerous other election contests) is already underway. Oddly,

granting the relief requested and moving the Assembly primary date would not change the U.S. Senate

primary date, which is scheduled for June 28.

Proposed intervenor gives no legal or factual basis for this request and it should therefore be

denied.

To date, five other motions to intervene brought by various registered voters, candidates, and

potential candidates (including independent candidates) were denied, four recently by this Court, and

one in April by the Appellate Division, Fourth Department. SeeNYSCEF Nos. 441 & 520. One such

motion this Court denied was brought by five candidates for Congress and State Senate, who sought

to "intervene to protect their rights as candidates" to appear on primary party ballots and/or as

independent candidates on the general election ballot. See NYSCEF Nos. 327 & 339 (Motion #12).

Regarding independent nominating petitions, those proposed intervenors asserted that "[i]f said

petition periods are truncated, the Court should reduce the number of signatures accontingly."

1 The office ofthe Lieutenant Governorand Presidentofthe Senateis currently vacant.
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..

NYSCEF No. 331 f I 1.. In its Decision and Order filed May 11, 2022, this Court, inter alia, denied

intervention as untimely, and held that "the existing parties will be able to adequately represent the

interests of these people going
forward."

NYSCEF No. 520 at p. 4-5.

Further, like here, in the most recent motion to intervene denied by this Court (NYSCEF No.

541, "Motion #14"), the pmposed intervenors-who were also potential candidates for the Libertarian

Party of New York-sought an Order to extend the time for petitioning 4 weeks beyond the statutory

May 31 deadline, waiving the NY Election Law requirement of 45,000 signatures to petitionontothe

ballot for non-recognized-party statewide candidates and reducing that requirement to 30,000 or

15,000, and to waive the SÓ0-signature requirement for each of 13 congressional districts.

Like the five prior motions to intervene, the instant motion should be denied.

Furthermore, intervention is inappropriate because the proposed intervenor failed to

demonstrate a sufficiently "severe burden" on his First Amendment rights to overcome the State's

well-recognized, substantial interest in (a). regulating access to the general election ballot by

independent candidates to avoid voter confusion and declutter the ballot by ensuring only those

candidates with sufficient support appear on the ballot; and (b) upholding reasonable election

deadlines to preserve orderly and efficient elections.

STANDARD OF REVIEW

Two provisions of New Žork State Civil Practice Law and Rules ("CPLR") govern

intervention by third parties in a pending action or proceeding. First, CPLR § 1012(a)(2) permits

intervention as of right: "[u]pon timely motion, any person shall be permitted to intervene in any

action . . . when the representation of the person's interest by the parties is or may be inadequate and

the person is or may be bound by the judgment."
Second, CPLR § 1013 allows intervention in the

discretion of the court:

,
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Upon timely motion, any person may be permitted to intervene in any
action when a statute of the state confers a right to intervene in the

discretion of the court, or when the person's claim or defense and the

main action have a common question of law or fact. In exercising its

discretion, the court shall consider whether the intervention will unduly

delay the determination of the action or prejudice the substantial rights

of any party.

By their·terms, "[i]ntervention pursuant to either CPLR 1012 or 1013 requires a timely

motion." Rutherford Chemicals, LLC v. Assessor of Town of Woodbury, 115 A.D.3d 960, 961 (2d

Dept 2014). The same generally applicable defenses, including lack of standing, apply to intervenor

claims. See generally Kobrick v. New York State Div, of Hous- & Cmty, Renewal, 126 A.D.3d 538,

540
(l''

Dept 2015) ("Supreme Court properly found that the propo.sed intervenor lacked standing to

intervene in this proceeding.").

ARGUMENT

A. The proposed intervenor cannot satisfv the elements for mandatory or discretionary
intervention.

This motion to intervene is untimely because it raises concerns readily ascertainable upon

Petitioners'
filing ofthe original petition three months ago."Consideration ofany motion to intervene

begins with the question of whether the motion is timely." In re HSBC Bank U.S.A., 135 A.D.3d 534,

534 (1"' Dept 2016). "[I]ntervention . - . will not be allowed merely to permit the intervenor to

accomplish now what it could have done as of right but ... omitted to do earlier." Darlington v. City

of Ithaca, Bd. of Zoning Appeals, 202 AD2d 831, 834 (3d Dept 1994), quoting Siegel, N.Y. Prac,

§183, at 276 (2d ed.).

As relates to the instant motion, the relief sought in this action always included a remedial

Congressional map. Since its commencement it was obvious that this proceeding could dismpt the

2022 electoral calendar and necessitate a modification ofthat calendar to accommodate any remedial

maps this Court would order. However, the proposed intervenor makes no serious attempt to justify

3
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his late filing. Although the date by which remedial maps could be achieved was not immediately

. known, such specificity was not required to foresee that candidates' interests were implicated, as

evidenced by the existing
respondents'

raising of concerns about inadequate time and ongoing

petitioning throughout these proceedings (see, e.g., NYSCEF Nos. 88 and 617). Therefore, any

purported reliance upon this Court's May 11, 2022 order is unavailing, see NYSCEF No. 529 at p. 6.

Even assuming the potential intervenor's prior three-month delay could be overlooked, this Court's

May 5, 2022 Advisory Opinion set out the terms for independent candidates to appear on the ballot,

yet this proposed intervenor dragged his feet for another eighteen days before submitting his papers.

See NYSCEF No. 520 at p. 5, citing Matter of Fink v. Salerno, 105 AD2d 489 (3d Dept 1984)

(affirming denial of intervention due to expedited process for election matters where proceeding

commenced October 3"1, Court set a return date of October 9th, and putative intervenor sought

intervention on October 8*).

To the extent they relate to this ongoing proceeding, the potential intervenor's concerns were

already adequately represented by the existing parties. Previously, Executive Respondents objected

to moving Congressional and Senate races due to the timing, logistics, and impact on election

administration. See NYSCEF 82 at p. 25-26. As the States' Chief Executive, Executive Respondent

continues to have a strong interest in ensuring that the rights of all candidates to appear on the ballot

are respected and believe that the schedule proposed by the State Board of Elections and adopted by

this Court guarantees those rights. The proposed intervenor failed to explain how his interests

sufficiently diverge from the concerns already expressed and balanced by this Court.

B. Theproposed intervenor has not demonstrated a sufficiently "severe burden" on his
right to association or free speech to justify intervention.

The proposed intervenor offers no facts to support his request to intervene or support the relief

he seeks, and his motion should therefore be denied.
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"The U.S. Constitution grants States 'broad power to prescribe the "Times, Places and Manner

of holding Elections for Senators and Representatives," Art. I, §4, cL 1, which power is matched by

state control over the election process for state offices.'" SAM Party of New York v. Kosinski, 987

F.3d 267, 274 (2d Cir. 2021), quoting Wash. State Grange v. Wash. State RepuNican Party, 552 U.S.

442, 451 (2008). To ensure effective democratic electoral processes, "States may, and inevitably

must, enact reasonable agulations ofparties, elections, and ballots to reduce election- and campaign-

related
disorder." Id. Instead of strict scrutiny, therefore, voting regulations like those challenged by

the proposed intervenors are analyzed under the Anderson-Burdick frarnework.

As the Second Circuit recently reiterated:

"Under this standard, the rigorousness of our inquiry into the propriety
of a state election law depends upon the extent to which a challenged

regulation burdens First and Fourteenth Amendment rights " [Burdick

v. Takushi, 504 U.S. 428, 434 (1992)]. First, if the restrictions on those

rights are "severe,"
then strict scrutiny applies. Id. "But when a state

election law provision imposes only 'reasonable, nondiscriminatory .
astrictions'

upon the First and Fourteenth Amendment rights of voters,
'the State's important regulatory interests are generally sufficient to
justify' the restrictions." Id. (quoting Anderson, 460 U.S. at 788).

This latter, lesser scrutiny is not "pure rational basis review." Price v.

N Y State Bd. of Elections, 540 F.3d 101, 108 (2d Cir. 2008). Rather,
"the court must actually

'weigh'
the burdens imposed on the plaintiff

against 'the precise interests put forward by the
State,'

and the court

must take 'into consideration the extent to which those interests make
it necessary to burden the plaintiff's

rights.'"
Id. at 108-09 (quoting

Burdick, 504 U.S. at 434). Review under this balancing test is "quite
deferential," and no "elaborate, empirical

verification" is required.Id.
at 109 (quoting Timmons, $20 U.S. at 364).

SAM Party of New York, 987 F.3d at 274.

In applying this sliding scale test, the severity of the restrictions imposed detennines the level

of judicial review. "Regulations imposing severe burdens on
plaintiffs' rights must be nanowly

tailored and advance a compelling state interest. Lesser burdens, however, trigger less exacting

review, and a State's important regulatory interests will usually be enough to justify reasonable,

5
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. nondiscriminatory
restrictions." Timmons v. Twin Cities Ama New Party, 520 U.S. 351, 359 (1997)

(internal quotations omitted); see also Price v. New York State Bd. of Elections, 540 F.3d 101, 109

(2d Cir. 2008) (State's reasonable and nondiscriminatory restrictions are generally sufficient to

uphold the statute if they serve important state interests, and judicial review in such circumstances

will be quite deferential). Notably, "[c]andidacy is not a fundamental right in our political system,

and not all restrictions imposed by the States on candidates'
eligibility for the ballot impose

constitutionally suspect burdens on
voters'

rights to associate or to choose among
candidates." Fulani

v. McAuhffe, 2005 WL 2276881, at *3 (SDNY 2005), citing Anderson, 460 U.S. at 788, and Clements

v. Fashing, 457 U.S. 957, 963 (1982).

Here, the proposed intervenor makes no argument, cites no precedent, and provides no reason

why the Assembly primary should be adjourned, and the proposed intervenor cannot demonstrate that

intervention is warranted.

C. The Present Application is barred by doctrine of laches.

Proposed intervenor's request to cancel the June 28, 2022 primary for NYS Assembly is

barred by the doctrine of laches. "Laches bars recovery where a plaintiff's inaction has prejudiced the

defendant and rendered it inequitable to permit
recovery."

Airco Alloys Division, Airco Inc. v.

Niagara MohawkPower Corp., 76 AD2d 68, 82 (4th Dept 1980).

Laches is "an equitable bar, based on a lengthy neglect or omission to assert a right and the

resulting prejudice to an adverse party."
Reif v. Nagy, 175 AD3d 107, 130 (1st Dept 2019) (quoting

Saratoga County Chamber of Commerce v. Pataki, 100 NY 2d 801, 816 (2003)). To show prejudice,

a defendant must show reliance and change of position from the delay. Id. Here, the prejudice that

would stem from proposed intervenor's belated request is manifest. On May 4, 2022, the State Board

6
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of Elections certified the primary ballot for Assembly
elections,2 with local county boards of election

throughout the State preparing for the election to go forward on June 28 (at significant effort and

expense), with early voting and absentee balloting taking place before that date. As noted above,

military ballots have already been sent out to military voters on or about May 13, 2022. If proposed

intervenor's requested relief were allowed and the Assembly primary could not go forward in June,

and insofar as numerous other races are tjed to Assembly districts, it is not clear what primaries, if

any, could go forward in June.

The proposed relief would cause yet more delay and add to the already formidable logistical

challenges faced by the State and local boards of elections associated with having to accommodate

entirely new Congressional and State Senate districts. This Court should decline to entertain this

application. . .

CONCLUSION

For the reasons set forth above, Executive Respondents respectfully request that the motion

to intervene be denied in its entirety.

May 24, 2022 LETITIA JAMES

Attorney General for the State of New York

Attontey for Executive RestNndents

s/ Matthew D Brown
Matthew D. Brown

Assistant Attomey General
NYS Office of the Attomey General
144 Exchange Boulevard

Suite 200

Rochester, New York 14614

(585) 327-3257

matthew,brown(dae.nysov

See https://www.elections.ny.gov/NYSBOE/Elections/2022/Primary/Jun282022PrimaryCertification.pdf.

7

9 of 10

. 25 6 of 258

FILED: STEUBEN COUNTY CLERK 08/05/2022 03:41 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

256 of 258



F ILED : STEUBEN COUNTY CLERK 08/05/2022 03:41 P14
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

. |FILED : STEUBEN COUNTY CLERK 0 5 / 2 4 / 2 02 2 08 : 5 8 PM|
INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 684 RECEIVED NYSCEF: D5/24/2022

CERTIFICATION

Under Rule 202.8-b of the Uniform Rules of Supreme and County Courts, the undersigned

certifies that theword count in this memorandum of law (excluding the caption, table of contents,

table of authorities; signature block, and this certification), as established using the word count on the

word-processing system used to prepare it, is ___ words.

May 26, 2022

Rochester, NY
/s/ Matthew D. Brown

Matthew D. Brown

Assistant Attomey General
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Certification Pursuant to CPLR § 2105

CERTIFICATION PURSUANT TO CPLR § 2105

I, Rory J. Bellantoni, an attorney with the Brain Injury Rights Group, LTD., Attorneys for

Intervenors-Appellants, The Parent Party of New York, hereby certify pursuant to CPLR § 2105 that the

fomgoing papers constituting the Record on Appeal have been personally compared by me with

the originals filed herein and have been found to be true and complete copies of said originals and

the whole thereof, all of which are now on file in the office of the clerk of the Supreme Court, County
of Steuben.

Dated: June 14, 2022

Brain Injury Rights Grou

By:

Rory . Bellantoni

Attorneys for Intervenors-Appellants

The Parent Party of New York
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