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Speaker of the Assembly Car} Heastie. The amended petition was served on February 8, 2022,
The answer to the amended petition of Respondents New York State Kathy Hochul and
Lieutenant Governor and President of the Senate of New York State Brian A. Benjamin was
filed on March 10, 2022. The answer to amended petition of Respondent Speaker of the
Assembly Carl Heastie was filed on March 10, 2022. The answer to amended petition of
Respondents Senate Majority Leader and President Pro Tempore of the Senate Andrea
Stewart-Cousins was filed on March 10, 2022. The proposed answer to the amended petition
of Intervenor Gavin Wax was filed on May 1, 2022. The proposed answer to amended petition
of Intervenors Larry Sharpe, Diane Sara and William Cody Anderson, as Chair and de facto
President of the Libertarian Party of New York filed on May 11, 2022. The proposed answer
to amended petition of Intervenor Mark Braiman was filed on May 16, 2022.

The nature and object of the action is requesting modifications to the independent nominating
petition process.

This appeal is from a decision and order of the Honorable Patrick F. McAllister, entered on
June 1, 2022, which denied Intervenors The Parent Party, Tymrell Ben-Avi, Mark Braiman,
Upstate Jobs and Unite New York's respective motions to intervene; denied Intervenors
motion to create a primary for the U.S. Senate for August 23, 2022; and denied as untimely
the amicus curiae submission in support of the Upstate Jobs Party and Unite New York.

The appeal is on a full reproduced record.

s ... . 9 of 258
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Intervenor The Parent Party of New York's Notice of Appeal, dated
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- STATE OF NEW YORK

SUPREME COURT: STEUBEN COUNTY

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEQRGE DOOHER, JR., STEVEN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ, NOTICE OF APPEAL

LAWRENCE GARVEY, ALAN NEWPHEW, SUSAN

ROWLEY, JOSEPHINE THOMAS, and .

MARIANNE VOLANTE, Index No.:

E2022-0116CV

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE;
BRAIN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE;
ANDREW STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK BOARD OF
ELECTIONS, AND THE NEW YORK STATE .
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

X

PLEASE TAKE NOTICE that the PARENT PARTY [ntervenors hereby appeal to the
Appellate Division, Fourth Department of the Supreme Court of the State of New York, from the
Decision and Order of the Honorable Patrick F. McAllister, A.J.5.C. annexed hereto and entered

in the Steuben County Clerk’s Office on June 1, 2022 [NYSCEF Doc. No. 692]. This appea! is

taken from each and every part of the Order, as well as from the whole thereof.

lof s
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Dated: New York, New York
June 6, 2022

Brain Injury Rights Group, Ltd.

/s/ Rory J. Bellantoni

Rory 1. Bellantoni, Esq.

Attorneys for Parent Party Intervenors
300 E. 95" Street, Suite 130

New York, New York 10128

(646) 530-5035

To: All Counsel (via NYSCEF)
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At & Regualar Motion Term of the Supreme
Court beld in and o the County of Steuben
in the Village of Bath. New Yurk on the 26*
day of May 2022

STATE OF NEW YORK
SUPREME COURT : STEUBEN COUNTY

Index No. E2022-0116CV
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEVEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and
MARIANNE VOLANTE,

_ Petitioners,
-against- DECISION and ORDER

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE '
BRIAN A, BENJAMIN, SENATE MAJORITY LEADER

AND PRESIDENT PRO TEMPORE OF THE SENATE

ANDREA STEWART-CQUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK STATE

BOARD OF ELECTIONS, and THE NEW YORK STATE

LEGISLATIVE TASK FORCE ON DEMOGRAPHIC

RESEARCH AND REAPPORTIONMENT,

Respondents.

PRESENT: Hon. Patrick F. McAllister
Acting Supreme Court Justice

These potential intervenors, the Parent Party, Tyrell Ben-Avi, Mark Braiman, Upstate
Jobs Party and Unite New York are generally seeking to extend the time period for gathering
signatures and decreasing the signature requirements for the upcoming election. The court .

- heard oral argument on May 26, 2022 and reserved decision. Aaron Foldenauer, Esq, argued on
behalf of the candidate intervenors of the Parent Party; no one appeared on behalf of potential
intervenors Upstate Jobs Party and Unite New York; Tyrell Ben-Avi appeared pro se; Gary
Donoyan, Esg. Appeared for Mark Brainman; George Winner, Esq. argued on behalf of the
Petitioners; Alice Reiter, Esq. argued on behalf of Senate Majority Leader Andrea Stewart-

Page 1 of 4
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Cousins; Craig Bucki, Esq. argued on behalf Si:eaker of the Assembly of Carl Heastie,
Assistant Attorney General, Michelle Crain argued on behalf of Governor Houcul; and Brian
Quail, Esq. argued on behalf of the New York Stale Board of Elections.

Discussion:

These potential intervenors are potential candidates or political parties attempting to
assist candidates 1o be on the ballot, The intervenors are generally sceking to extend the tlime
period for gathering signatures and for the court to decrease the signature requirements. Thus
they meet the standing requirement. Further, unlike some of the prior potential intervenors
these intervenors are not seeking to add a new ection to this case or to delay the upcoming
primaries. What they seek is for the court to extend the time for the gathering of signatures for
[ndependent nominating petitions from the May 31, 2022 deadline.

Tyrrel Ben-Avi presents a novel issue. Tyreel Ben-Avi sought to be a Republican
candidate for the U. S. Senate. He was gathering signatures to be on the June primary ballot but
has been tnformed by the Board of Elections that the Democrats and the Republicans each just
selected a candidate to run for the position of U.S, Senate, thus foreclosing him from being a
primary candidate. Further he alleges that he was misled in his efforts to gather signatures by
the Board of Election notice that congressional elections were on hold pending the completion
of the redistricting maps. Tyrrel Ben-Avi argues that “congressional™ would include both the
Senate and House of Representative elections.

Auomey Foldenauer argues that there will be no delay, no timeliness issue and no harm
as a result of extending the time for candidates to gather signatures. Further he drew the count’s
attention to Justice Trautman’s recent dissenting opinion that candidates that were not of the
two major political parties would be most disadvantaged by changing the primary dates and
signature gathering periods. He stated that Mr, Knowle went to the Board of Elections on May
3" and was told he would have Lo wait for the court’s decision. Attorney Foldenhauer also
pomtcd out that under the old system the petitioning process was different for candldates
running for state offices verses federal offices.

Candidate Brainard seeks to change the filing dates, reduce the number of signatures
and that the court and the Board of Elections should honor all signatures gathered during the
April - May signing period as well as the tater signing period.

The long publicized deadline for gathering signatures to run for governar and other
statewide elections on an Independent nominating petition has been May 31, 2022. However,
a3 a result of the Petitioners® action in this matter the court threw out the Congressional and
State Senate maps. Thus by Order of this court a new primary date was established for the
Congressional and State Senate primaries and a new time frame was established for the
collection of signatures, For Congressional and State Senate candidates the signing petiod now
runs from May 21, 2022 through July 5, 2022. This leaves only a few days of overlap between

Page 2 of 4
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the signature gathering period for other statewide offices and the Congressional and State
Senate Candidates. Many potential candidates for statewide office rely on local candidates,
Congressional candidates, and State Senate candidates to simultaneously circulate petitions for
each other. With differing time frames now the potential intervenors contend that il will be
much more difficult, if not impossible, for them to obtzin the necessary signatures.

The candidates via Indspendent nominating petition have further been compromised by
not knowing the various boundaries of the 26 congressional districts. Unti the new
congressional maps are finalized as a result of this case no one knows the congressional
boundarics. However, as a candidate for a statewide office the potential candidates are required
10 gather at least 500 signatuces from at least 13 different congressional districts. This counts
toward their overall total of at least 45,000 signatures thal are required. Since the candidates
will not Jearn the boundary locations until just days before the May 31, 2022 deadline they are
asking for some kind of relief. They would like either an extension of the signing period;
and/or a waiver of the 500 signatures per district requirement; and/or a decrease in the total
number of signatures. Former Governor Coumeo lowered the signature requirement in 2020
because of the COVID pandemic. Since there has been a recent uptick in COVID cases
statewide the potential intervenors would like the court to similarly lower the total umber of
signatures required this year.

Election Law §6-138(4) prescribes a six week patitioning period for Independent s
nominations, To add to that time frame would contravene that law. The candidates for '
statewide office will have had their full six week time frame to gather signatures.

A reduction in the Independent nominating signature requirement would be in
contravention of Elcction Law §6-142(1). A similar reduction in signatures was requested in a
case last year, Liberterian Party of N.Y. v, New York Bd. of Education; 539 F.Supp 3™ 310 {So,
. Dist, of New York 2021). That court denied a similar motion to reduce the signature
requirements, “The Commission’s recommendation of 45,000 signatures amounts to 0.74
percent of the voters who voted in the 2018 New York gubernatonal election and only 0.33

percent of the New York's 13.55 million registered voters.™ Libertarian Party of N.Y. v. New
York Bd. of Education; (supra. at 317). :

The entire purpose of requiring a number of signatures is to show that a candidate has
widespread support. Similarly, the requirement that a candidate be able to garner at least 500
signatures from ot least % of the congressional districts is an indication of widespread support.
The court is not inclined to decrease the signature requirement or to waive the 500 signatures
per district requirement.

This court issued an advisory opinion on May 5, 2022 to wam potential candidates that
_were seeking 10 get on the November baliot via an Independent nominating petition that she/he
should continue collecting signatures as the court was not inclined to change the signature
period for those persons. Six weeks is six weeks.

Pape 3 of 4
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Respondents further object to the Intervenors motion as being untimely since this action
has been pending since early February and they wailed until now to bring the motion.

The court would note that in it Decision and Order dated March 31, 2022 it repeatedly
used the term “congressional” when referring to the elections for the 26 congressional districts
for the House of Representatives. A reading of that order would have been clear the Decision
and Order was not affecting the U.S. Senate race.

NOW, therefore, upon consideration of all papers and proceedings heretofore had
herem and afier due deliberation, itis

ORDERED, ADJUDGED, and DECREED that the [ntervenors motion fo be
permitted to intervene in this action and to have the signature requirements for the filing of
Independent nominating petitions be extended and/or that the number of signatures be reduced,
- and/or that the court waive the 500 sngnaturcs per district requirement be, and hereby is,
denied.; and it is further

ORDERED, ADJUDGED, and DECREED that the Intervenors motion to create a
primary for the U.S. Senate for August 23, 2022 be, and hereby is denied; and it is further

ORDERED, ADJUDGED, and DECREEID that the amicus curiae submission in
support of the Upstate Jobs Party and Unite New York who in tum is in support of the
- Libertarian Party, whose motion to intervene was denied last week is unti d is therefore
denied as untimely.

Dated: May 31, 2022

Hon, Patri¢k F./McAllister
Acting Supre ourt justice
ENTER
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Decision and Order of the Honorable Patrick F. McAllister Appealed
From, dated May 31, 2022, with Notice of Entry, dated June 6, 2022
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At & Regular Motion Term of the Supreme
Coart kel in and for the Coumty of Steuben
in the Yillage of Bath, New York on the 26"
day of May 2022

STATE OF NEW YORK
SUPREME COURT : STEUBEN COUNTY

: Index No. E2022-0116CV
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, IR., STEVEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and
MARIANNE VOLANTE,

Petitioners,
-against- ' DECISION and ORDER

GOVERNOR KATRY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A, BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

PRESENT: Hon. Patrick F. McAllister
Acting Supreme Court Justice

These potential intervenors, the Parent Party, Tyrell Ben-Avi, Mark Braiman, Upstate
Jobs Party and Unite New York are generally seeking to extend the time period for gathering
signatures and decreasing the signature requircments for the upcoming election. The court
“heard oral argument on May 26, 2022 and reserved decision. Aaron Foldenauer, Esq. argued on
“behalf of the candidate intervenors of the Parent Party; no one appeared on behalf of potential
.intervenors Upstate Jobs Party and Unite New York; Tyrell Ben-Avi appeared pro se; Gary
Donoyan, Esq. Appeared for Mark Brainman; George Winner, Esq. argued on behalf of the
Petitioners; Alice Reiter, Esq. argued on behalf of Senate Majority Leader Andrea Stewart-
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Cousins; Craig Bucki, Esq. argued on behalf Speaker of the Assembly of Carl Heastie,
Assistant Attorney General, Michelle Crain argued on behalf of Governor Houcul; and Brian
Quail, Esq. argued on behalf of the New York State Board of Elections.

Discussion:

These potential intervenors are potential candidates or political parties attempting to
assist candidaties to be on the ballot, The intervenors are generally seeking to extend the time
period for gathering signatures and for the court to decrease the signature requirements. Thus
they meet the standing requirement. Further, unlike some of the prior potential intervenors

. these intervenors are not seeking to add a new action to this case or to delay the upcoming
primaries. What they seek is for the court to extend the time for the gathering of signatures for
Independent nominating petitions from the May 31, 2022 deadline.

Tyrrel Ben-Avi presents a novel issue, Tyreel Ben-Avi sought to be 2 Republican

candidate for the U. S. Senate. He was gathering signatures to be on the June primary ballot but

~ has been informed by the Board of Elections that the Democrats and the Republicans each just
selected a candidate to run for the position of U.S. Senate, thus foreclosing him from being a

- primary candidate. Further he alleges that he was misled in his efforts to gather signatures by

the Board of Election notice that congressional elections were on hold pending the completion
of the redistricting maps. Tyrrel Ben-Avi arpues that “congressional” would include both the
Senate and House of Representative elections. '

Attorney Foldenauer argues that there will be no delay, no timeliness issue and no harm
as a result of extending the time for candidates to gather signatures. Further he drew the court’s
attention to Justice Trautman’s recent dissenting opinion that candidates that were not of the
two major political parties would be most disadvaniaged by changing the primary dates and
signature gathering periods. He stated that Mr. Knowle went to the Board of Elections on May
3" and was teld he would have to wait for the court’s decision. Attorney Foldenhauer also
pointed out that under the ofd system the petitioning process was different for candidates
running for state offices verses federal offices. '

Candidate Brainard seeks to change the filing dates, reduce the number of signatures
and that the court and the Board of Elections should honor all signatures gathered during the
April - May signing period as well as the later signing period.

The long publicized deadline for gathering signatures to run for governor and other
- statewide elections on an Independent nominating petitiont has been May 31, 2022, However,
as a result of the Petitioners® action in this matter the court threw out the Congressional and
State Senate maps. Thus by Order of this court a new primary date was established for the
Congressional and State Senate primaries and a new time frame was established for the
collection of signatures. For Congressional and State Senate candidates the signing period now
runs from May 21, 2022 through July 5, 2022. This leaves only a few days of overlap between
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the signature gathering period for other statewide offices and the Congressional and State
Senate Candidates. Many potential candidates for statewide office rely on local candidates,
Congressional candidatés, and State Senate candidates to simultaneously circulate petitions for
each other. With differing time frames now the potential intervenors contend that it will be

. much more difficult, if not impossible, for them to obtain the necessary signatures.

The candidates via [ndependent nominating petition have further been compromised by
not knowing the various boundaries of the 26 congressional districts. Until the new
congressional maps are finalized as a result of this case no one knows the congressional
boundaries. However, as a candidate for a statewide office the potential candidates are required
to gather at least 500 signatures from at least 13 different congressional districts. This counts
toward their overall total of at least 45,000 signatures that are required. Since the candidates
will not learn the boundary locations until just days before the May 31, 2022 deadline they are
asking for some kind of relief. They would like either an extension of the signing period;
and/or a waiver of the 500 signatures per district requirement; and/or a decrease in the total
number of signatures. Former Governor Coumo lowered the signature requirement in 2020
because of the COVID pandemic. Since there has been a recent uptick in COVID cases
statewide the potential intervenors would like the court to similarly lower the total umber of
signatures required this year.

Election Law §6-138{4) prescribes a six week petitioning period for Independent .
- nominations. To add to that time frame would contravene that law. The candidates for
statewide office will have had their full six week time frame to gather signatures.

A reduction in the Independent nominating signature requirement would be in
contravention of Election Law §6-142(1). A similar reduction in signatures was requested in a
case last year, Libertarian Party of N.Y. v. New York Bd. of Education: 539 F.Supp 3" 310 (So.
Dist. of New York 2021). That court denied a sitnilar motion to reduce the signature
requirements. “The Commission’s recommendation of 45,000 signatures amounts to 0,74
percent of the voters who voted in the 2018 New York gubernatorial election and enly 0.33
percent of the New York’s 13.55 million registered voters.” lbcﬂarlgn Partx of N.Y, v, New
York Bd. of Education; (supra. at 317).

The entire purpose of requiring a number of signatures is to show that a candidate has
widespread support. Similarly, the requirement that a candidate be able to gamer at least 500
signatures from at least % of the congressional districts is an indication of widespread support.
The court is not inclined to decrease the signature requirement or to wawe the 500 signatures
per district requirement.

‘ This court issued an advisory opinion on May $, 2022 to warn potential candidaies that
_ were secking to get on the November ballot via an Independent nominating petition that she/he
should continue collecting signatures as the court was not inclined to change the signature
period for those persons. Six weeks is six weeks.
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Respondents further object to the Intervenors motion as being untimely since this action
has been pending since early February and they waited until now to bring the motion.

The court would note that in it Decision and Order dated March 31, 2022 it repeatedly
. used the term “congressional” when referring 10 the elections for the 26 congressional districts
for the House of Representatives. A reading of that erder would have been clear the Decision
and Order was not affecting the UJ.S. Senate race.

NOW, therefore, upon consideration of all papers and proceedings heretofore had
herein, and after due deliberation, it is

ORDERED, ABJUDGED, and DECREED that the Intervenors motion to be
permitted o intervene in this action and to have the signature requirements for the filing of
Independent nominating petitions be extended and/or that the number of signatures be reduced,
and/or that the court waive the 500 signatures per district requirement be, and hereby is,

~ denied.; and it is further

ORDERED, ADJUDGED, and DECREED that the Intervenors motion to create a
- primary for the U.S. Senate for August 23, 2022 be, and hereby is denied; and it is further

. ORDERED, ADJUDGED, and DECREED that the amicus curiae submission in
- support of the Upstate Jobs Party and Unite New York whe in turn is in support of the
- Libertarian Party, whose motion 10 intervene was denied last week is unti d is therefore
denied as untimely. .

Dated: May 31, 2022

Hon. Patri€k F./McAllister
Acting Suprerie/Court justice
ENTER :
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STATE OF NEW YORK
SUPREME COURT: STEUBEN COUNTY

X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEVEN EVANS, LINDA _
FANTON, JERRY FISHMAN, JAY FRANTZ, o NOTICE OF ENTRY
LAWRENCE GARVEY, ALAN NEWFPHEW, SUSAN OF ORDER
ROWLEY, JOSEPHINE THOMAS, and
MARIANNE VOLANTE, Index No.:
E2022-0116CV
Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE;

BRAIN A. BENJAMIN, SENATE MAJORITY LEADER

AND PRESIDENT PRO TEMPORE OF THE SENATE;

ANDREW STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK BOARD GF

ELECTIONS, AND THE NEW YORK STATE

LEGISLATIVE TASK FORCE ON DEMOGRAPHIC .
RESEARCH AND REAPPORTIONMENT,

Respondents.

PLEASE TAKE NOTICE that the annexed Decision and Crder of the Honorable Patrick
F. McAllister, AJ.S.C. was entered in the Steuben County Clerk’s Office on June 1, 2022

INYSCEF Doc. No. 692].

Dated: New York, New York
June 6, 2022

Brain Injury Rights Group, Ltd.

Isf Rory J. Bellantoni

Rory J. Bellantoni, Esq.

Attorneys for Farent Party of New York, Intervenors
300 E. 95" Street, Suite 130

New York, New York 0128

(646) 530-5035

To: All Counsel (via NYSEF)
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Intervenors The Parent Party of New York, Patrick Donohue, William
Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi
Stewart, Otis D. Danne Jr., and Gavin Wax's [Proposed] Order
to Show Cause Regarding The Parent Party Intervenors' Emergency
Motien for Leave to Intervene -

fpp. 14 - 16]

PRESENT: HON. PATRICK F. MCALLISTER, 1.S.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN
s %

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOQOHER, JR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARTANNE VOLANTE,

Petitioners,
V.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR. AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAIJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

——————————— x

Ata of the Supreme Court of the
State of New York, held in and for the County
of Steuben at 3 East Pulteney Square, Bath,
NY 14810, onthe _ __ day of May 2022,

Index No.: E2022-0116CV

ORDER TO SHOW CAUSE
REGARDING THE PARENT
PARTY INTERVENORS’
EMERGENCY MOTION FOR
LEAVE TO INTERVENE

Upon the emergency motion of The Parent Party of New York, Patrick Donohue, William Noef,

Brian Robinson, Danyela Souza Egerov, Kevin Pazmino, Pooi Stewart, Otis D). Danne Jr., and Gavin Wax

to intervene in this action or the ground that their interests are or may be inadequately represented and

they may be bound by the judgment entered herein and on the ground that their intervention will not

unduly delay the determination of the action or prejudice the substantial righis of any party; the Affidavits

of Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi

Stewart, Otis D. Danne JIr., and Gavin Wax; the Proposed Petition with Additienal Cause of Action

-1-
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Requesting Modifications to the Independent Nominating Petition Process; the Proposed Order, and the
Memorandum of Law, Petitioners and Respondents are hereby

ORDEREDB TO SHOW CAUSE, on the day of May 2022 at , Or a8

soon thereafter as counsel can be heard, at Room 3 at the Courthouse located at 3 East Pulteney-
Square, Bath NY 14810 [Viriual Appearance Permitted], wlty, under CPLR § 1012 and/or CPLR § 1013,
The Parent Party of New York, Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov,
Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr., and Gavin Wax should not be allowed to intervene as
Petitioners; and

WHY THIS COURT should not amend its May 11, 2022 Order concerning ballot access
(NYSCEF Doc. No. 524) (the “Ballot Access Order™) as follows:

1. The political calendar dates for independent norminating petitions listed on page 4 of the Ballot
Access Order shall apply to the independent nominating process for the following offices: (a) All
Statewide offices; (b) Representative in Con'gress; {c) New York State Senate; (d) New York State
Assembly; and (e) all local public offices for the Novembef 8, 2022 General Election;

2. With respect to the political calendar dates for the independent nominating process listed on
page 4 of the Ballot Access Order, the “First day to sign” is hereby modified to read #4/19/22”; and

3. The signature requirements set forth in New York Election Law § 6-142 for independent
nominating petitions are hereby reduced by 50%, given the uncertainties cansed by this action and related
redistricting litigation, and the ongoing COVID-19 pandemic; and |

WHY THIS COURT should not grant any such other and further relief as is just and equitable;
and it is further

ORDERED that of a copy of this Order and related documents be served on counsel to all parties
via NYSCEF, onor beforethe  day of May, 2022, and that such service be deemed sufficient, and it

is further;
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ORDERED that Petitioners and Respondents, including the NEW YORK STATE BOARD OF
ELECTIONS, shall file a copy with this Court of their reply/opposition papers, if any, in connection with
the above motion to intervene and/or any of the accompanying requests for relief, via NYSCEF, by

at

DATED: Bath, New York

May , 2022

ENTER:

HON. PATRICK F. MCALLISTER, J.5.C.
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The Parent Party Intervenors' Memorandum of Law in Support of
Motion to Intervene and New Cause of Action Requesting Modifications
to the Independent Nominating Petition Process, dated May 16, 2022

[pp. 17 - 31]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

>4

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARIANNE VOLANTE,

Petitioners,

\2 . Index No.: E2022-D116CV

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE

SENATE BRIAN A. BENJAMIN, SENATE K
MAJORITY LEADER AND PRESIDENT PRO : -
TEMPORE OF THE SENATE ANDREA :
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE

NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents,
X

THE PARENT PARTY INTERVENORS! MEMORANDUM OF LAW INISUPPORT OF
THEIR MOTION TO INTERVENE AND NEW CAUSE OF ACTION REQUESTING
MODIFICATIONS TO THE INDEPENDENT NOMINATING PETITION PROCESS

Aaron S, Foldenauer, Esq.

LAW OFFICE OF AARON S, FOLDENAUER
30 Wall Street, 8th Floor

New York, NY 10005

Telephone: (212) 961-6503

Email: asron@nyelectionlaw.com

Date: May 16, 2022 Counsel for the Parent Party Intervenors
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TABLE OF CONTENTS

L THE PARENT PARTY INTERVENORS WILL BE HARMED IF THE
COURT DOES NOT MODIFY ITS MAY 11 BALLOT ACCESS

A The Parent Party Intervenors are Candidates and Organizers who
are Seeking To Build a Political Party. ... 2

B.  The Parent Party’s Efforts to Build a Political Party and Promote
Candidates During the 2022 Election CYCle ....ovcirvicnnnnsninsnniensnnensennsnnnd

C. The Redistricting Litigation and the Court’s May 11 Ballot Access
Order Are Interfering with the Parent Party’s Petitioning Efforts.......ccoovevericnnn, 5

’ . THERE ARE NO TIMING ISSUES WITH RESPECT TO THE RELIEF

REQUESTED. ...ovvooeemmeeeresreesreesssssossreesseaessecssmssssssssesssecsssesesnseseessassssesssssssssssssessssssesrrons s
. THE COURT SHOULD ALLOW SIGNATURES OBTAINED ON

APRIL 19, 2022 OR THEREAFTER TO BE COUNTED. ......ooorvecoeoseresoeoeeereeseeeeeeennnnc 1
IV. AREDUCTION IN THE OVERALL SIGNATURE REQUIREMENTS

FOR INDEPENDENT NOMINATING PETITIONS IS ALSO

APPROPRIATE. e oo oo eeeseemeeee oo eesseessessesssenmseessanessssesssssssesamsoessseseeeeeseeseeemreerenan 1 2
CONCLUSION ...oooovvoooovevvvsssesssssseesssesssesssssssasessssasesssamsaeeeneessesseeseesseesseesesssesssssseessesessoresreessessosrres |3
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The Parent Party of New York, Patrick Donohue, William Noel, Brian Robinson, Danyela
Souza Egorov, Kevin Pazmino, Pooi Stewart, Otis D, Danne Jr., and Gavin Wax (collectively, the
“Parent Party Intervenors™) respectfully subrﬁit this Memorandum in support bf their request to
intervene and in support of their additional cause of action requesting modifications to the
independent nominating petition process that was set forth in the Court's May 11 Order (NYSCEF
Nao, 524) (the “Ballot Access Order™). |

PRELIMINARY STATEMENT

In this Motion to Intervene, the Parent Party Intervenors seek several modifications to the
Court’s May 11 Ballot Access Order, including but not limited to (a) applying the Court’s new
calendar for the independent nominating process to all public offices; (b) allowing signatures
gathered on or after April 19 to be counted as valid (if otherwise valid); and (c) reducing the
signature requirerments for independent nominating petitions by 50%. .

These modifications would vindicate the Parent Party Intervenors® ri;l;ht to associate with
the political party of one’s choice pursuant to the United States Constitution. Tashjian v.
Republican Party of Conn., 479 U.S, 208, 214 (1986) (internal quotation omjtted) {concluding that
“[tlhe right to associate with the political party of one’s choice is an integral part of this basic
constitutional freedom [of association]™). The proposed modifications would allow the Parent
Party’s endorsed candidates a fair opportunity to circulate independent nominating petitions to get
on the ballot, in what has been an election cycle filled with uncertainly.given the ongoing
redistricting devel'oprnents and the now-resurging COVID-19 pandemic.

There are no timeliness concerns with respect to this motion to intervene. The Parent Party
Intervenors appear now, just days after the Court entered the Ballot Access Order, an order which
the court issuied less than several hours after counsel 1o Respondent New York State Board of

Elections proposed it, without explanation or any prior briefing. Compare NYSCEF No. 523 with
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NYSCEF No. 524. Furthermore, no one will be harmed by the relief the Parent Party Intervenors
seek, given that relief requested impacts only the independent nominating petitiun process and the
November 8, 2022 Genera! Election. |

The intervenors are the Parent Party of New York, affiliated individuals, and candidates
endorsed by the Pérent Party. The Parent Party is a new political party which is seeking to get
candidates on the ballot by virtue of slate petitioning—a practice commonly used whereby
candidates team up to gather petitions together. The Ballot Access Order has made it virtvally
impossible for the i’arent Party of New York, and its candidates, to put together slates of candidates
50 as to get them on the ballot and effectively organize this election cycle.

ARGUMENT

L THE PARENT PARTY INTERVENORS WILL BE HARMED IF THE COURT
DOES NOT MODIFY ITS MAY 11 BALLOT ACCESS ORDER.

The Constimtional rights of the Parent Party Intervenors, who are attempting to organize a
new political party and select and elect candidates to office, would be violated under the current
independent nominating petition rules that have been set forth by the Court. Price v. New York
State Bd. of Elections, 340 F.3d 101, 107-08 (2d Cir. 2008) (noting that where a challenged
regulation “governs the registration and qualification of voters, the selection and eligibiliiy_of
candidates, or the voting process itself, [it] inevitably affects—at least to some degree—the
individual’s right to vote and hié right to associate with others for political ends.”) (quoting
Anderson v. Celebrezze, 460 U.S. 780, 788 (1983) (intemal quotation marks omitted)).

A. The Parent Party Intervenors are Candidates and Organizers who are Seeking
To Build a Political Party

The Parent Party of New York is a new political party in New York State. Affidavit of
Patrick Donohue (“Donchue Aff.”) § 3. The Parent Party’s mission is to empower parents to take

back control of their child’s education, empower citizens to take back control of our democracy,

2
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and support local law enforcement to take back control of our streets, Donchue Aff 7 4.
Intervenor Patrick Donohue is the Founder and Chairman of the Parent Party of New York {the
“Parent Party™), and Intervenor William Noel is the Chief of Staff of the Parent Party. Donohue
Aff. 9 3; Noel Aff. § 2.

Five of the petitioners in connection with this Motion to Intervene are candidates for office
who intend to secure the Parent Party third-party ballot line in the November 8, 2022 General
Election. All five of these candidates have been endorsed by the Parent Party and intend to
circulate independent nominating petitions, but the redistricting process and the engeing litigation
has interfered with their ability to do so. Brian Robinson and Danyela Souza Egorov are candidates
for Congress and State Senate, respectively, and have already qualified to appear on the ballot in
the upcoming Democratic primary schct';lulcd for August 23, 2022. Affidavit of Brian Robinson
9 3; Affidavit of Danyela Souza Egorov Y 2. Kevin Pazmino and Pooi Stewart are both candidates
for State Assembly; Pooi Stewart has qualitied to appear on the ballot in the upcoming Democratic
primary scheduled for June 28, 2022, and Kevin Pazmine has qualified to be the Conservative
Party nominee in the November 8, 2022 General Election. Affidavit of Pooi Stewart  2; Affidavit
of Kevin Pazmino ¥ 2.

Intervenor Otis Danne is a candidate for State Assembly and is uniquely situated given that
he attempted to qualify as a candidate in the Democratic primary but was removeﬂ from the ballot
by the New York City Board of Elections. Affidavit of Otis Danne § 6. Accordingly, if he does
not successfully secure the Parent Party line or any other third-party line, he will not make the
ballot at all, which would mean that none of his supporters in his Assembly District would be able
to vote for him at all this election cycle. Id. § 7. Inaddition to the Parent Party’s current candidales,

other poteritial candidates may decide to run on the Parent Party line once districts are finalized (a
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determination they could have not made previously, given the ongoing uncertainty concerning the
district maps). -

fntervenor Gavin Wax is a registered voter who supports the ability of third parties to
orga;;ize in the State of New York, given that he believes our “polarized, tribal political culture is
broken.” Affidavit of Gavin Wax (“Wax Aff.”) 2. Mr. Wax supports the Parent Party and agreés
with several key issues advanced by the Parent Party, including school choice and standing in
opposition to “Defund the Police” efforts. Id. § 3. Mr. Wax seeks to intervene as a voter and
supporter of the Parent Party so that his rights will be protected.

B. The Parent Party’s Efforts to Build a Political Party and Promote Candidates
During the 2622 Election Cycle .

The Parent Party has bees focused on the 2022 election cycle in which various elections
. are scheduled to bé held. Those elections include Statewide offices, such as Govemor, Lieutenant
Governor, Attomney General and Comptroller. In addition, elections for U.S. Senate, Congress,
State Senate, State Assembly, and local offices are scheduled to be held in New York this year.
Donohue Aff. 5.7 For the 2022 election cycle in New York, one aim of the Parent Party is to
recruit suitable candidates, get them on the ballot, and work with their campaigns with the goal of
electing as many Parent Party candidates into office as possible. Id. 7 6.
The Parent Party has endc.Jrsed & wide array of candidates running for Statewide offices, State
Senate, State Assembly, and Congress. Jd § 7; see also Media Advisories available at

https./fwww.parentparty.org/media/ (last visited May 15, 2022).

One of the goals of the Parent Party is to become an official ballot access party in New
York State, which would enable it to be deemed a “party™ under the New York State Election Law.
Id. 9 8. Currently, there are four ballot access parties in New York State: (1) the Democratic party;

(2) the Republicali party; (3) the Conservative party, and (4) the Working Families party. If the

b
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Parent Party were to become a _baIEot access party, it would secure a number of benefits, including:
(a} being able to form an official party apparatus and further build its fundraising operation;
(b) allowing individuals, when they register to vote, to officially enroll in the. Parent Party; and
(c) allowing individuals to mum as a Parent Party candidate as part of the designating petition
process. In other words, becoming a ballot access party will increase the standing of the Parent
Party and enhance its z.ibility to elect qu:iliﬁed candidates into office. Jd 9.

In order to become a ballot access party in the State 6f New York, the Parent Party needs
to obtain “excluding blank and void ballots . . . at least two percent of the total votes cast for its
candidate for gover.nor, or one hundred thirty thousand votes, whichever is greéter, in the year in
which a govemeoris elected ., .” N.Y, Elec. Law § 1-104(3). As was recently reported by the New
York Post, the Parent Party of New York has endorsed Lee Zeldin for Governor. See New York
Post, Parent Party Endorses Lee Zeldin, GOF Candidates for Top Statewide Offices, May 14,

2022,  available at  hups://mypost.com/2022/05/14/parent- arty-endorses-lee-zeldin-gop-

candidates-for-top-statewide-offices/.! Given that Lee Zeldin will be the Parent Party candidate
for governor, the Parent Party and its supporters will circulate independent nominating petitions
that will nominate him to be on the ballot on the Parent Party line in the November 8, 2022 General
Election. Donohue Aff. 12

C. The Redistricting Litigation and the Court’s May 11 Ballot Access Order Are
Interfering with the Parent Party’s Petitioning Lfforts

The Parent Party has always intended to use “slate petitions™ te get its candidates on the

ballot. When slate petitions are used, not only would Lee Zeldin’s name typically appear on a.

! Lee Zeldin is also (a) a candidate for governor in the Republican Primary Election
currently scheduled to be held on June 28, 2022; and (b) the Conservative Party’s candidate for
governor in the General Election scheduled on November 8, 2022. Donohue Aff. §11.

-5-
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petition, but also, the names of the other statewide candidates would appear along with, when
applicable, selected Parent Party candidates running for {a) Representative in Congress; (b) State
Senate; (c) State Assembly; and (d) candidates running for local office. By utilizing this slate
petitioning strategy—which is also used by both major political parties--the signatures gathered
count for all of the candidates on each petition sheet, thus allowing the candidates to work with
each other and make the process of gathering signatures a synergistic one. Id. 9 13.

The entire redistricting process and the ongoing litigation has interfered with the Parent
Party’s ability to form petition slates and gather signatures on slate petitions, which contravenes
their constitutional right of association. As the Second Circuit has recognized, circulating petitions
“clearly constitutefs] core political speech,” because it “of necessity involves both the expression
of a desire for political change and a discussion of the merits of the proposed change.” Lermarn v.
Bd. of Elections in City of New York, 232 F.3d 135, 146 (2d Cir. 2000).

The redistricting process and several provisions in the Ballot Access Order are interfering
with the Parent Party’s attempt to (a) get Parent Party candidates to get on the ballot and (b) qualify
the Parent Party as a ballot access party in the State of New York. Significant uncertainty has
existed in connection with the petitioning process since this action was initiated on February 3,
2022, and particularly after this Court’s March 31, 2022 Decision and Order striking down the
Congressional map, State Senate map, and State Assembly map, and the subseguent appeals and
motion practice that followed. Donohue AT, § 14.

According to the New York State Board of Elections Political Calendar, the independent
nominating petition process was originally due to start on April 19, 2022,  See

https:/fwww . elections.ny. gov/NYSBOE/law/2022PoliticalCalendar. pdff (last visited May (5,

2022). However, as of April 19, the Congressional map, State Senate map, and State Assembly
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map were all in question, thus Jeaving few, if any, of the Parent Party candidates with clear
guidance as to whether to begin petitioning then. Statewide candidates, such as Mr. Zeldin, need
to obtain signatures by Congressional district {in addition to gathering a certain total number of
signatures). Thus, it did not make sense for statewide candidates tolstart then, particularly when
many of their “boots on the ground” to gather signatures—e.g., candidates for Congress, State
Senate, State Assembly—could not feasibly start slate petitioning at that time (given that their
district lines were unknown) and since it was not clear if any signatures gathered by anyone,
including a Statewide candidate, would count at all. Donohue Aff. g {6.

Additional uncertainty followed the Appellate Division's decision on Apl 21, 2022 and
the Court of Appeals’ decision on April 27, 2022. The eyes of the political world then focused on
both this Court and the Board of Elections for guidance as to the fiture of all peﬁtiouing, including
independent nominating petitions-—even while motions to iatervex_le were pending before this
Court concerning the constitutionality of the State Assembly map. 14, 17.

While the various appeals and other motions to intervene were pending in late-April and
during the first two weeks of May, the Board of Elections provided no official guidance as to what
candidates should do, including with respect to those candidates and political parties, such as the
Parent Party Intervenors, who were contemplating circulating independent nominating petitions.
As the Chief of Staff of the Parent Party, William Noel, states in his affidavit, ﬁe sought guidance
at the New York State Board of Elections’ office in Albany on May 3, 2022 conceming the
independent nominating petition process. Noel Aff. § 5. After asking three different individuals
for guidance, they informed him that they did not know what the process would be for independent
nominating petitions and stated that it is up to the courts. They further informed him that they

were waiting for the courts to create a political calendar for the independent nominating petition

-7
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process. Id. Based on the lack of guidance provided by the State Board of El_ection;, along with
the continuing lmcenai_nﬁes relating to the redistricting litigation, the Chief of Staff did not know
if the Parent Party should start the independent nominating petition process and if it did, whether
those signatures would ultimately be considered valid. Id. 6.

The first potential guidance received by interested parties was from this Court in its May
5, 2022 Advisory Opinion (NYSCEF Doc. No. 409), and that Advisory Opinion commented on
only the independent nominating petition process for statewide candidates. Donohue Aff. § 18, It
was only when the Court issued its ballot access order on May 11, 2022 (NYSCEF Doc. No. 524) .
(the “Ballot Access Order”) that candidates for office and political advocates (including members
and candidates affiliated with the Parent Party) began to have some guidance as to the future of
the independent nominating petitioning process. This, again, is crucial to the Parent Party, because
the independent nominating petition process is precisely how Parent Party candidates will get on
the ballot, and the path through which the Parent Party can become a ballot access party in the
State of New York Id. 4 19.

At this juncture, the independent nominating petition schedule is bifurcated, whereby
Statewide and State Assembly candidates must (apparently) circulate independent nominating
petitions pursuant to the Boar& of Elections’ Political Calendar, but yet, Congressional and State
Senate candidates are not required—or even allowed—to start circulating such petitions until May
21. Among other issues, given these bifurcated petitioning schedules, as the Ballot Access Order
is now written, it is nearly impossible for Lee Zeidin and the other Statewide candidates to
effectively slate petition with other candidates. In addition, State Senate and Congtressional
candidates are similarty unable to form independent nominating petition slates with any Statewide

or State Assembly candidates because of the differing petition schedules (and vice-versa), Indeed,
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it is highly unusuql that Congressional and State Senate candidates are given more time than other
candidates to circulate independent nominating petitions when the relevant General Election date
is the same for all candidates: November 8, 2022,

In addition, if is inequitable, and unnecessary, o require Statewide, State Assembly, and
local candidates to file their independent nominating petitions by May 31 pursuant to the political
calendar, when ihere was—and, indeed, still is—so rnuﬁh uncertainty concerning the petitioning
and redistricting processes, In addition, only now is there some reasonable certainty concerning
the parameters of the Assembly Map, given that this Court ruled on an unrelated Motion to
Intervene on this question on May 11, 2022, See, e.g., Decision and Order, NYSCEF No. 520.

Statewide candidates such as Lee Zeldin ére also forther harmed because in addition to
gamering a certain number of total signatures, they also must gather signatures by Congressional
District. N.Y. Election Law § 6-142. Those Congressional Districts, of course, do not yet exist,
and will not exist until those districts are finalized by this Court on May 20—and even then, the
district lines will be subject to an appeal or further challenges. Accordingly, even in the best-case -
scenar.io, statewide candidates will have only eleven days from when the congressional lines are
suppose& to be issued to ensure that th;ey have met the Election Law’s requirement of gathering
signatures by Congressional District. Critically, it is unlikely that Respondent Board of Electionsr
will have updated voter rolls by the May 31 deadline, thus rendering it highly difficult for
campaigns to cross-reference the many thousands of signatures gathered to ensure compliance with
the congressional-district requirement.

IL THERE ARE NO TIMING ISSUES WITH RESPECT TO THE RELIEF
REQUESTED. '

The Patent Party Intervenors brought their Motion to Intervene just days after the Court

issued the Ballot Access Order. They could not have proceeded sconer, since the Ballot Access

-0-

11 of 15

34 ot 258

| _ CNDEX NO. E2022-0116CV
NYSCEF DOC. NO. 703 _ RECELVED NYSCEF: 08/05/2022

INDEX NC. E2022-0116CV



ST ED: STEE CNDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 : RECELVED NYSCEF: 08/05/2022
. : 28
. [FILED: STEUBEN COUNTY CLERK 0571672022 03:31 BM INDEX NO. E2022-0116CV
NYSCEF DOC. NO., 545 RECEIVED NYSCEF: 05/16/2022

Order was issued m;trilhout any prior briefing or warning, and only hours after the New York State
Board of Elections posted it to the docket, without explanation. Compa.m NYSCEF No. 523 with
NYSCEF No. 524.

Furt_hermor.e, there are no timing issues with respect to the relief requested, and no one will
be harmed. The only changes that the Parent Party Intervenors request pertain to the November 8,
2022 General Election. In other words, the Parent Party Intervenors are not asking the Court to
change anything c;)nceming the scheduled June 28 and August 23 primaries. Accordingly, this
motion to intervene does not seek (o change anything concerning the designating petition process
and or any of the district lines.

. The reli.ef réquested, which would allow all candidates to circuate independent nominating
petitions pursuant to the Court’s schedule set forth in the May 11 Ballot Access Order, would
simply give candidates more time to circulate petitions without resulting in harm or injury to
anyone.’ The New York State Board of Elections, and local boards of elections, will have plenty
of time to finalize the ballot for the November 8, 2022 General Election. In fact, tl.ne independent
nominating petitton process has historically taken place much later in the year. For example, in
2017—when, incidentally, Aaron Foldenauer, counsel to the Parent Party Intervenors, ran forNew
York City Council and sought and obtained a third-party lme—me process for gathering signatures

for independent nominating petitions did not even begin until July 11. See New York State Board

2 In addition to vindicating the Parent Party Intervenors® Right of Association, it would also benefit
athier individuals and smaller political parties, such as the Libertarian Party Intervenors, who have
long sought fair access to the ballot. See, e.g., Press Release, Unite NY Calls for Changes to Ballot
Access Requirements to Give Voters A Greater Voice {Apr. 28, 2022), available at
https:/funiteny.org/unite-ny-calls-for-changes-to-ballot-access-requirements-to-give-votets-a-

greater-voice/;, Press Release, Green Party, Suppressing Ballot Access is a Violation of Voting
Rights (May 12, 2022), available at

. https:/fwww.gp.org/suppressing_ballot_access is a violation of voting rights,

-10-
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of Elections 2017 Political Calendar, available at

htips:fwww.elections.ny. covNYSBOFE/law/201 TPoliticalCalendar.pdfl  (fast visited Ma? 16,

2022). The last day to gather signatures for independent nominating petitions in 2017 was August
23, Id. At that time, there was no suggestion that August 22 as the final signature-gathering date
for independent nominating petitions was in any way “too late” to finalize the ballot for the
November General Election. Here, the Court has scheduled petitioning for independent
nominations to conclude well before then—July 5—which allows for approximately six weeks of
additional lead time compared to the timing for the very same independent nominating petitioning
process used in 201',:?.

III. THE COURT SHOULD ALLOW SIGNATURES OBTAINED ON APRIL 19, 2022
OR THEREAFTER TO BE COUNTED. '

Independent nominating petitioning was originally scheduled to commence on April 19,
2022, New York State Board of Elections 2022 Political Calendar, avaifable at

httn_s:waw.elections.nv.aovi}\IYSBOE!law.’ZOZZPoIiticaICalendar.pdf (last visited May 16,

2022). As described above, the Parent Party Intervenors have not been able fo start petitioning
until recently, giveﬁ the various uncertainties posed by the redistricting process and the ongoing
litigation. However: s<; that no candidate who started on April 19 will be prejudiced, the Court
should modify the Ballot Access Order to indicate that any independent uolminating petitions
gathered starting on April 19 should be considered valid (if the signatures are otherwise valid).
This would constitute only a minor modification to the Court’s Ballot Access Order, which
currently would invaIidat.e any signatures gathered before May 21, 2022 for the independent

nominating petitions that are subject.to the Court’s schedule. See Ballot Access Order at 4.
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IV. A REDUCTION IN THE OVERALL SIGNATURE REQUIREMENTS FOR
INDEPENDENT NOMINATING PETITIONS IS ALSO APPROPRIATE,

The Parent Party Intervenors agree with the Libertarian Party Intervenors (see Motion No.
14) that the signature requirements set forth in the Election Law should be reduced, given the
ongoing chaos caused by the rédistricting process and the resurging COVID-19 pandemic.
Signature requirements for independent nominating petitioning have been substantially reduced
over the course of the past twa years, and there was no reported harm to the political process.
Compare N.Y. Elec. Law § 6-142 (provisions effective until Dec. 31, 2021 with N.Y. Elec. Law
§ 6-142 (provisions currently in effect). Furthermore, and unfortunately, the COVID- 19 pandemic
is not over and is now resurging. Just today, the New York City Health Department issued a strong
recommendation to wear high-quality masks in public, indoor settings, given that case numbers

. are rising.’

Other indic.ia of the continuing ramifications of the COVID-19 pandemic are evident in
this very court: Rules governing the Courtroom in Steuben County Supreme Court require all
individuals to wear a mask, even while they arel speaking.

The Parent Party Intervenors request that the number of signatures required for independent
nominating petitions for each public office, as set forth in New York Election Law Section 6-142,
be reduced by 50%. These lowered requirements would make the petitioning process safer and
reduce the amount of paperwork that needs to be processed by the New York State Board of

Elections and local boards of elections.

3See
https://twitter.com/nycHealthy/status/15262 19171549401 088 2s=20&1=00GIZxkIvLbmEMes ¢
8 9A (last visited May 16, 2022).
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CONCLUSION

For the foregoing reasons, the Parent Party Intervenors request that the Court make the
following modiﬁcations to its Ballot Access Order to vindicate the Parent Party Intervenors’
Constitutional freedom of association:

a) apply the Court’s schedule for Independent Nominating Petitions listed on page 4
~ of the Ballot Access Order to all candidates for public office, namely: Statewide,

Congressional, State Senate, State Assembly, and local offices for the Nbvémber 8,

2022 General Election;
b) allow signatures gathered on independent nominating petitions as early as April 19,

2022 to be counted as valid (if otherwise vaid); and ' , .
¢) reduce the signature requirements set forth in New York Election Law § 6-142 for

independent nominating petitions by 50%, consistent with NYS Legislature’s

modifications due to COVID-19 and its variants.

Dated: May 16, 2022 ‘ Respectfully submitted,
Mew York, NY

/s/ Aaron Foldenauer
Aaron S. Foldenauer, Esq.
LAW OFFICE OF AARON S. FOLDENAUER
30 Wall Street, 8th Floor
New York, NY 106005
Telephone: (212) 961-6505
Email: aaron@nyelectionlaw.com

Counsel for the Parent Party Iitervenors
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, :  Index Ne.: E2022-0116CV
GEORGE DOOHER, JR., STEFHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF

THOMAS, AND MARIANNE VOLANTE, ; PATRICK DONOHUE
Petitioners,

Y.
GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK

FORCE ON DEMOGRAFPHIC RESEARCH AND
REAPPORTIONMENT,

Respandents.

STATE OF NEW YORK )
COUNTY OF NEW YORK ))SS”

I, Patrick Donchue, being duly swormm, depose and state the following:

L. I am a citizen of the State of New York, residing at 795 Columbus Avenue in New
York County. 1am registered to vote in the State of New York.

2. I have been involved in politics and other causes for decades. For example, [ served

as the Finance Director for the Former Governor of the State of New York, George Pawki, for

twelve years. 1am also an international civil rights lawyer and advocate for the milliens of families
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who must cope with the leading cause of death and disability for Amenican youth, nmnely brein
injury and brain-based disorders.

3. 1 am the Founder and Chairman of the Parent Party of New York (the “Parent
Party™). The Parent Party is a new political party in New York State.

4, The Parent Party’s mission is o empower parents to take back control of their
child’s education, empower citizens fo take back contro} of our democracy, and .suppﬂrt local law
enforcernent to take back control of our strects. The Parent Party is open to chublican candidates,
Democratic candidates, and independents who make the following Parent Party Pledge:

Pledge #1: Educational Freedom and Independence

* [support educational freedom and independence for parents by Il;aving their education funds follow
the students based on their parents’ choice of schooling.

»  Isupport a full audit {academic, financial, and personnel) of the education sygtern and schools 1o
provide parents and the public with full transparency.

Pledge #2: Universal Term Limits

» [ support universal term limits for elected offices.

Pledge #3: Safe streets and schools

= [ support our local law enforc"’:ment, ¥ oppose any cfforts to defund poli;:e and public safety,
knowing safe streets and safe schools are paramount to quality education.
5. In the State of New York, the Parcni Party has been focused on the 2022 election
cycle in which varioﬁs elections are scheduled to be held. Those elections include Statewide
offices, such as Governor, Lieutenant Governor, Attorney General and Comptroller. In addition,

elections for U.S. Senate, Congress, State Senate, State Asscmbly, and local offices are scheduled

10 be held in New York this year.
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6. For the 2022 election cycle in New York, one aim of the Parent Party is to recruit

suitable candidates, get them on the ballot, and work with their campaigns with the goal of electing
as many Parent Party candidates into office as possible.

7. | As the Parent Party recently announced, it has endorsed a wide array of candidates
running for Statewide offices, State Senate, State Assembly, and Congress. Sez Media Advisories

available at https://www.parentparty org/media/ (last visited May 15, 2022). Some of the Parent

Party candidates are Petitioners in connection with the related Motion to Intervene.

8. Another goal of the Parent Party is to become an official ballot access party in New

York State, which would enable it to be deemed a “party” under ti‘le New York State Election Law.
B Currently, there are four ballot access parties in New York State: (1) the Democratic party; (2) the
Republican party; (3) the Conservative party; and (4) the Working Families party.

9. If the Parent Party were to become a ballot access party, it would secure a number
of benefits, including: (a) being able to form an official party apparatus and further build its
fundraising operation; (b) allowing individuals, when they register to vote, to officially earoll in
the Parent Party; and (¢) allowing individuals to run as a Parent Party candidate as part of the
designating petition process. In other words, becoming a ballot access party will increase the
standing of the Parent Party and enhance its ability to elect qualified candidates into office.

10.  In order to become a ballot access party in the State of New York, the Parent Party
needs 1o obtain “excluding blank and void ballots . . . at least two percent of the total votes cast for
its candidate for povernor, or one hundred thirty thousand votes, whichever is greater, in the year
in which a governor is elected . . . N.Y. Elec, Law § 1-104(3).

11.  As was recently reported by the New York Post, the Parent Party of New York has

endorsed Lee Zeldin for Governor, See NY Past, Parent Party Endorses Lee Zeldin, GQP
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Candidates for Top  Statewide  Offices, May 14, 2022, available at

hitps/inypost.com/2022/05/1 4/parent-partv-endorses-lee-zeldin-gop-candidates-for-top-

starewide-offices/, Lee Zeldin is also (a) a candidate for governor in the Republicen Primary

Election currently scheduled to be held on June 28, 2022; and (b) the Conservative Party's
candidate for governor in the Genera! Election scheduled on November §, 2022,

12.  Given that Lee Zeldin will be the Parent Party candidate for governor, the _Parent
Party and its supporters will circulate independent nominating petitions that will nominate him to
be on the ballot on the Parent Party line in the November 8, 2022 General Election.

13.  The Parent Party has always intended to circulate these petitions as *‘slate petitions™
on which not only Lee Zeldin’s name would appear, but also, the names of the other statewide
candidates would appear along with, when applicable, selected Parent Party candidates running
for {4) Representative in Congress; (b) State Senate; (¢) State Assembly; and {d) candidatcs
running for local office. By utilizing this slate petitioning strategy-—which is also used by both
major political parties—the signatures gathered count for all of the candidates on each petition
sheet, thus allowing the candidates to work with cach other and make the process of gathering
signatures a synergistic one.

14.  The entire redistricting process and the ongoing litigation has interfered with the
Parent Party’s ability to form petition slates and gather signatures on slate petiti(.ms. This interferes
ﬁ’ith the Parent Party’s attempt to (a} get Parent Party candidates to get on the ballot and (b) qualify
the Parent Party as a ballot access party in the State of New York. Significant uncertainty hz.ns.
existed in cogncction with the petitioning process since this action was initiated on February 3,

2022, and particularly after this Court’s March 31, 2022 Decision and Order striking down the

’

Congressional map, State Senate ap, and State Assembly map, and the subsequent appeals and
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motion practice that followed.
15.  According to the New York State Board of Elections Political Calendar, the
independent nominating petition process was onginally due to start on April 19, 2022, See

https://www.elections.ny.gov/NYSBOEAaw/2022PoliticalCalendar.odf/ (last visited May 15,

2022).
16. Hov;revcr, as of April 19, the Congressional map, State Senate map, and State
A Assembly map were ali iﬁ question, thus leaving few, if any, of the Parent Party candidates with
clear guidance as to whether to hégin petitioning then. Statewide candidates, such as Mr. Zeldin,
need to obtain signéturcs by Congressional district (in addition to gathering a certain total number
X of signatures). Thus, it did not make scnse for statewide candidates to start then, particularly when
many of their “boots on the ground” to gather signatures—e.g., candidates for Congress, State
.Senate, State Assc-mblymcou'id not feasibly start slate petitioning at that time (given that their
district lines were unknown) and since it was not clear if any signatures gathered by anyone,
including a Statewide candidate, wouid count at all.
17.  Additional uncertainty followed the Appellate Division’s decision on April 21,
2022 and the Court of Appeals’ decision on April 27, 2022, The eyes of the political world then
focused on both this Court and the Board of Elections for guidance as to the future of all
petitioning, including independent nominating petitions—even while motions to intervene were
pending before this Court concerning the constitutionality of the State Assembly map,
i8.  While the various appeals and other motions to intervene were pending in late-April
and during the first two weeks of May, the Board of Elections provided no official guidance as to
what candidates should do, inciuding with respect to those candidates and political parties, such as

the Parent Party Intervenors, who were contemplating circulating independent nominating
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petitions. The first potential guidance reccived was from this Court in its May 5, 2022 Advisory
Opinion (NYSCEF Doc. Ne. 409), and that Advisory Opinion commented on only the independent
nominating petition process for statewide candidates.

19, It was only when the Couwrt issued its ballot access order on May 11, 2022
{(NYSCEF Doc. No. 524) (the “Ballot Access Order™) that candidates for office aﬂd political
advocates (including advocates such as myself, as the Founder and Chairman of the Parent Party)
began to have some guidance as te the future of the independent nominating petitioning process.
This, again, is crucial to tlu;, Parent Party, because the independent nominating petition process is
precisely how Parent Party candidates will get on the ballot, and the path through which the Parent
Party can become & ballot access party in the State of New York,

20, In this Motion to Intervene, the Parent Party of New York is asking for scveral
modifications to the Ballot Access Order (as described in more detail in other papers filed with the
Court) to vindicate the Parent Party’s (and their candidates”) right to associate with the political
party of one’s choice pursuant to the United States Constitution.

21, Among other issues, as the Ballot Access Order is now written, it is impossible for
Lee Zeldin and the other Statewide candidates to siate petition with other candidates, and it is
impossible for State Assembly candidates to slate petition with other candidates. In addition, the
Parent Party contends that it is inequitable, and unnecessary, to require Statewide, State Assembly,
and local candidates to file their independent nominating petitions by May 31 pursuant to the
political calendar, when there was so much uncertainty concerning the process, and while, at the
same time, Congressional and State Senate candidates are given more time to circulate independent

nominating petitions.

22, [n addition, only now is there some reasonable certainty concerning the parameters
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of the Assembly Map, given that this Court ruled on an unrelated Motien to Intervenc on this
question on May 11, 2022.

23, No one will be prejudiced by the relief requested by the Parent Party Intervenors,
given that the reliéf requested concemns only the identity of the candidates on the ballot in the
November 8, 2022 General Election. Thus, there are no timing issues that would impact
Respondent State Board of Elections, local boards of elections, or otherwise.

24.  Ihave not submitted any prior application for the relief1 seck.

i

PatritY:k Donohue

. Sworn to and subscribed before me

mis,_ 15 dayor_\JA| 2022

JUNNISHA § CARTER
Pubite - State of New York
rowry M‘:J G1CARI29648

Qualified tn Queens County
My Commiztsion Expires A A
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SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, :  Index No.: E2022-0116CV
GEORGE DOOHER, JR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE :  AFFIDAVIT OF

TIIOMAS, AND MARIANNE VOLANTE, : WILLIAM NOFL
Petitioners,

V.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, ANI) THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT, -

Respondents.

STATE OF NEW YORK )
COUNTY OF PUTNAM )} e

L, William Noel, being duly s;wom, depose and state the following:

i. 1am a citizen of the State of New York, residing at 66 Lacrosse Road, Carmel, NY
10512 in Pumam County. Iam registered to vote in the State of New York.

2. 1 am the Chief of Staff of the Parent Party of New York (the *“Parent Party™). One

of my key responsibilities js to vet, recruit, and select candidates (a) to be endorsed by the Parent

Party; and (b) to patticipate in the independent nominating process so as to get any endorsed
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candidates on the ballot.on the Parent Party line in the Novembcf 8, 2022 Gengral Election.

3. The Parent Party has been recruiting candidates to run for various offices, including
(a) Statewide offices; (b) Representative in Congress; (c) State Senate; (d) State Assembly; and
(¢) local offices on the county level, including County Cierk and County Legislator.

4. The entire redistricting process and the ongoing litigation has’interfered with the
Parént Party’s ability to recruit candidatex and circulate petitions. This interferes with the Parent
Party’s attempt to (a) get Parent Party candidates to get on the ballot and (b) f'ur the Parent Party
to qualify as a ballot access party in the State of New York. |

5. Onm .Ma).r 3, 2022, 1 traveled to the main office of the New York Stﬁtc Board of
Elections {the “Board of Elections™) located in Albany, New York. While [ was at the office of
the Board of Elections, T spoke with three individuals at the mainffiling desk. Given the
uncertaintics sun’oﬁnding the ongoing redistricting litigation, [ asked these three individuals what
the process would be for the independent nominating petitions, particularly since many of the
districts were unknown. The three officials at the Board of Elections told me that they did not
know what the préccss would be for independent nominating pctitinns and stated that it is up to
the courts. They further informed me that they were waiting for the courts to create a political

calendar for the independent nominating petition process.
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6. Given the lack of guidance provided to me By officials at the Nev;- York State Board
of Elections, and the fact that many of the di.strict. maps were unknown, I leh their office not
knowing what actions the Parent Party should take in connection with the independent nominating
petition process. In fact, it was unclear, if the Parent Party started gath.ering.signaturcs for the
independent nomin.:-at.ing process, whether those signatures would even be considered to be valid.

7. [ have not submitted any prior application for the relief I seck.

/,/9/

WTl.liam Noel

Sworn to and subscribed hefore me

B dayof ey 2022.

i Aé é;)ﬂ/ﬁ Q;&éj

] Notary Public

JUNKISHA § CARTER
Motary Pubilic - State of New Yori

2 ’:g&o';ubu%u
U Quesns Co
My Commitsion Ewpir ih o=

-
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Affidavit of Brian Robinson in Support of Emergency Motion to
Intervene, swern to May 15, 2022

fpp. 42 - 43]
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SUPREME COURT OF THE STATE GF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARING, :  Index No.; E2022-0116CV
GEORGE DOOHER, IR, STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE :  AFFIDAVIT OF

THOMAS, AND MARIANNE YOLANTE, : BRIAN ROBINSON
Petitioners,

V.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents,

STATE OF NEW YORK. )
COUNTY OF NEW YORK %SS"

1, Brian Robinson, being duly sworn, depose and state the following:

1. I am a citizen of the State of New York, residing at 121 Reade Street; Apt. 10F,
New York, NY 10013 in New York County. I am registered to vote in the State of New York.

2. I am a candidate for Representative in Congress in what is currently known as the

F0th Congressional District.

3 I have qualified to appear on the ballot in the upcoming Democratic Primary
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election, currently scheduled to be held on August 23, 2022.

4. I have been endorsed by the Parent Party of New York {the “Parent Party”).

3. In partnership with the Parent Party, I intend to circulate independent nominating
petitions so that § can appear on the ballot as a Parent Party candidate for Representative in
Congress in the November 8, 2022 General Election.

6.. The redistricting process, and the ongoing litigation related thereto, has interfered
with my ability to circulate petitiérns to appear as a candidate on the Parent Party line in the
November 8, 2022 General Election. |

7. I seek to intervene in this action so that my rights as a voter and a candidate will be

protected. 1have not submitted any prior application for the relief I seek,

BMMMMM

Brian Robinson

STATE QF NEVADA, COUNTY OF CLARK
Sworn to and subscribed before me

this 15th day of Moy 20224y Brian Robinson
L ' . LAZAROC OSYALDO LEON
ey - CERVING
e NOTARY PUBLIC

STATE OF NEVADA
Appt. No, 21-4351-01
Expires mMay 10, 2025

A Notary Public

Notarized online using audie-videa communication
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Affidavit of Danyela Souza Egorov in Support of Emergency Motion
to Intervene, sworn to May 15, 2022
[pp- 44 - 45]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C, BROUGHT, -
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ LAWRENCE GARVEY, ALAN

Index No.: E2022-0116CV

vm o wh BE wE K

NEPHEW, SUSAN ROWLEY, JOSEPHINE :  AFFIDAVIT OF
THOMAS, AND MARIANNE VOLANTE, i DANYELA SOQUZA EGOROV
Petitioners, -

V. .

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

>,

STATEQFNEWYORK )
yss.:
COUNTY OF NEW YORK )

I, Danyela Souza Eg;}mv, being duly sworn, depose and state the following:

1. I am a citizen of the State of New York, residing at 88 Laight Street, Apt. 7, New
York, NY 10013 in New York County. Iam registered to vote in the State of New York.

2 I am a candidate for State Senator in what is currently known as the 20th Senatorial

District. 1 have qualified to appear on the baliot in the ﬁpcoming Democratic Primary election,
currently scheduled to be held on August 23, 2022,

1 of 2
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3. 1 have been endarsed by the Parent Party of New York {the “Parent Pary™). -
4. In partnership with the Parent Party, | intend to circulate independent nominating

petitions so that I can appear on the ballot as a Parent Party candidate for State Senator in the
November &, 2022 General Election.

5. The redistricting process, and the ongoing litigation related thereto, has interfered
with my ability to circulate pelitions to appear as a candidate on the Parent Party line in the
November 8, 2022 Generat Election.

6. [ seek to intervene in this aclion so that my righls as a voter and a candidate will be

protected. [ have not submitted any prior application for the relief 1 seek.

Pl \\
/.,%- {.U\muﬁ L V‘u\(\/
D{ﬁnycia Souza Egur&;\v

\

Sworn to and subscribed before me

this__ 16" dayof Wz 2022,

i d /Mzﬂ /} i

A Notary Public

JUNNISHA § CARTER
Notary Pubtic - State of New York
NGO, G1CA6129663

Qualtfied in Queens Caunty
#y Commivsfon Expires i 4

[ 3]
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Affidavit of Kevin Pazmino in Support of Emergency Motion to
Intervene, sworn to May 15, 2022

[pp. 46 - 47]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C, BROUGHT,

LAWRENCE CANNING, PATRICIA CLARING, :  Index No.: E2022-C116CV
GEORGE DOOHER, JR., STEPHEN EVANS,. :

LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE :  AFFIDAVIT OF

] - CNDEX NO. E2022-0116CV
703 RECETVED NYSCEF: 08/05/2022

v2z-0116CYV
05/16/2022

THOMAS, AND MARIANNE VOLANTE, :  KEVIN PAZMINO
Petitioners,

Y.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

STATEOFNEW YORK )
COUNTY OF THE BRONX )) =

I, Kevin Pazmino, being duly sworn, depose and state the following:

1. ‘- I am a citizen of the State of New York, residing at 5565 Netherland Avenue, Apt.
2F, Bronx, NY 10471 in Bronx County. [ am r;egistered to vote in the State of New York,

2, I am a candidate for Member of the Assembly in the 81st Assembly District. I have

qualified to appear on the ballot on the Conservative Party line in the General Election to be held

on November 8, 2022,

1 of 2
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i [ have been endorsed by the Parent Party of New York (the “Parent Party™).

4, In partnership with the Parent Party, | intend to circulate independent nominating

-petitions so that I can appear on the ballot as a Parent Party candidate for Member of the Assembly

in the November 8, 2022 General Election.

5. The redistricting process, and the ongoing litigation related thereto, has interfered
with my ability to circulate petitions to appear as a candidate on the Parent Party line in the
November 8, 2022 General Election.

6. I seek to intervene in this action so that my rights as a voter and a candidate will be

protected, [ have not submitted any prior application for the relief [ seek.

/&w\{\ @Ww

Kevnu’aﬂmno

Sworn to and subscribed before me

mis 13 Th day of L»m»% 2022,

s, ol

A Notary Public
\\“ﬂ“ . '.”,,";
L) &
Sy \ 1:’; e Notary Publi¢ « State of Naw York
-oi g = Tz Ha, NREGM!I"
T - - Quaiified In Bronx Count !
zh T ) _:5 ims My Comm, Expiras Moy 1, 202¢
P A R S
s YRR
""?:r \‘\\ T
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Affidavit of Pooi Stewart in Support of Emergency Motion to Intervene,
sworn to May 14, 2022

[pp. 48 - 49]

NYSCEF DOC. NO. £51

SUPREME CQURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT, :

LAWRENCE CANNING, PATRICIA CLARINO, :  Index No.: E2022-0116CV
GEORGE DOCHER, IR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE :  AFFIDAVIT OF

THOMAS, AND MARIANNE VOLANTE, : POOI STEWART
Petitioners,

Y.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A, BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER QF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respendents.

STATE OF NEW YORK )
COUNTY OF THE BRONX )) .

I, Pooi Stewart, being duly sworn, depose and state the following: -

1. .I am a citizen of the State of New York, residing at 153 Morten Place, Bronx, NY
10453 in Bronx County. T am registered to vote in the State of New York.

2. T am a candidate for Member of the Assembly from the 86th Assembly District, 1

have quelified to appear on the ballot in the upcoming Democratic Pimary election, curmrently

scheduted to be held on June 28, 2022.

1 of 2
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3 I have been endorsed by the Parent Party of New York (the “Parent Party”™).

4, In partnership with the Parent Party, [ intend to circulate independent nominating
petitions so that I can appear on the ballot as a Parent Party candidate for Member of the Assembly
in the November 8, 2022 General Election.

5. The redistricting process, and the ongoing litigation related thereto, has interfered
with my ability to circulate petitions to appear as a candidate on the Parent Party line in the
November 8, 2022 General Election.

6. I seek to intervene in this action so that my rights as a voter and a_candidaté will be

protected. Ihave not submitted any prior application for the relief I seek.

v Pooi StewM

Sworn to and subscribed before me

this ,ji day of LPLZN" 2022,

J,FNE '{ci\\\“\
i
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Affidavit of Otis D. Danne Jr. in Support of Emergency Moticn
to Intervene, sworn to May 15, 2022
[pp. 50 - 51]
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, IR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARIANNE VOLANTE,

X

Index No.: E2022-0116CV

AFFIDAVIT OF
OTISD. DANNE IR.

Petitioners,

Y.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A, BENJAMIN, SENATE
MAIJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ABSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

STATE OF NEW YORK )
) ss.:
COUNTY OF KINGS )

1, Otis D. Danne JIr., being duly sworn, depose and state the following:

1. T am a citizen of the State of New York, residing at 5023 Avenue D, Apt. 2F,

Brookiyn, NY 11203 in Kings County, 1am registered te vote in the State of New York.

2. I am a candidate for Member of the Assembly from the 58th Assembly District.

3. I have been endorsed by the Parent Party of New York (the “Parent Party™).

4 In partnership with the Parent Party, I intend to circulate independent nominating

1 of 2
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petitions so that | can appear on the ballot as a Parent Party candidate for Member of the Assembly
in the November 8, 2022 General Election.

5. The redistricting process, and the ongoing litigation related thereto, has interfered
with my ability to circulate petitions to ap.pear as a candidate on the Parent Party line in the
November 8, 2022 General Election,

6. I previously circulated and filed a Designating Petition with the New York City
Board of Elections in an attempt to qualify to appear on the. ballot in the upcoming Democratic
Primary ¢lection, currently scheduled to be held on June 28, 2022. However, the Commissioners
of the New York City Board of Elections removed me from the ballot after determining that my
Designating Petition contained insufficient signatures.

7. Accordingly, if I do not secure the Parent Party line or any other third-party line,
then T will not be on the ballot at .all. If I do not make the ballot, registered vaters within the 58th
Assembly District who support me would not be able to vote for me at any time this election cycle.

8. I seek to infervene in this action so that my rights as a voter and a candidate will be
protected, I have not submitted any prior application for the relief I seek.

\Z V24

Otis D, Danne Jt.

Sworn to and subscribed before me

this (\:" day of mn) 2022,
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Affidavit of Gavin Wax in Support of Emergency Motion to Intervene,
sworn to May 15, 2022 :
[pp. 52 - 53]

{iji.;m STEUBEN COUNTY CLERK 05/16/2022 03:31 PM INDEX NG, E2022-0116CV
. DCC. NO. 553 RECEIVED NYSCEF: 05/16/2022

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

¥
]

TiM HARKENRIDER, GUY C. BROUGHT, :
LAWRENCE CANNING, PATRICIA CLARINO, Index No.; E2022-0L16CV
GEORGE DOOHER, IR., STEPHEN EVANS, :
LINDA FANTON, JERRY FISHMAN, JAY :
FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE : AFFIDAVIT OF
TI_{OMAS, AND MARIANNE VOLANTE, . GAVIN WAX
Petitioners,

V.

GOVERNOR KATHY HOCHUEL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT FRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.
X

STATEOFNEW YORK ) ‘
COUNTY OF NEW YORK -

I, Gavin Wax, being duly swormn, depose and state the following:

1. Iama ci;izen of the State of New York, residing at 1229 First Avenue, Apt. R
New York, N.Y 10065 in New York County, ] am registered to vote in the State of New Yark.

2, 1 am the President of the New York Young R:;puhlican Club. In addition to my
political advocacy on behalf of Republican-related causes, [ am a supporter of the ability of so-

called “third parties” to organize in the State of New York.and for candidates to seck third-party

1 of 2
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ballot lines in gencfal elections. Our polarized, tribal political culture is broken, and 1 firmly

believe that more voices deserve to be heard.

3. 1 2m a supporter of the Parent Party of New Yark (the “Parent Party™). [ understand
that two of the core issues promoted by the Parent Party of New York are school choice #nd
supporting local law enforcement. [ have always supported parents’ right to choose where their

children go to school. In addition, I oppose so-called “Defund the Police™ efforts. .Aa:ordingly. |

. strongly support severa) of the core princip]cs. of the Parent Party.

4, The entire redistricting process and the engoing litigation has interfered with the
Parent Party’s zbility to circulate petitions which would (a) allow Parent Party candidates to get
on the ballot and (b) enable the Parent Paty to becorme a ballot access party in the State of New

York. This ditutes the power of my vote based on my political beliefs and diminishes the effect

of my political advocacy work,
5. [Isecktointervene in this action so that my rights will be protected. I previously

intervened in this action seeking the State Assembly map to be invalidated, but now, my curren!

request for relief focuses only on the independent nominating petitioning process based on the

Court’s May 11, 2022 Ballot Access Order.

] | - CNDEX NO. E2022-0116CV
703 , RECEIVED NYSCEF: 08/05/2022

INDEX NO, E2022-0116CV

" STATE OF NEW YORK Gavin Wax
COUNTY OF NEW YORK
]
Sworn to and subseribed before me
' MARY SARAGOUSSL ..o+~ .
dayof_’_m___mn_ Natasy Public, State of Newyork 7.0 Tr.
NO.OISAGI6ZTIR. @ oot
% éa%,i " o L P
14 ] . s : e ‘:
Commiation BXpines wmmu_“ ‘ [
3.
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[Proposed] Order Amending May 11, 2022 Ballot Access Order
[pp. 54 - 55]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO, : Index No.: E2022-0116CV

GEORGE DOOHER, JR., STEPHEN EVANS, :

LINDA FANTON, JERRY FISHMAN, JAY

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE :  [PROPOSED] ORDER AMENDING

THOMAS, AND MARIANNE VOLANTE, 1 MAY 11,2022 BALLOT ACCESS
:  ORDER
Petitioners,
V.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRATPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

X

Upon the emergency Motion to Intervene by the Parent Party of New York, Patrick Donohue,
William Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi Stewart, Otis D. Danne Jt.,
and Gavin Wax, and accompanying papers;

IT 1S HEREBY ORDERED that the Court’s May 11, 2022 Order concerning ballot access
(NYSCEF Doc. No. 524) (the “Ballot Access Order™) is hereby amended as follows:

1. The political calendar dates for independent nominating petitions listed on page 4 of the Ballot
Access Order shall apply to the independent nominating process for the following offices: (a) All
Statewide offices; (b) Representative in Congress; (¢) New York State Senate; (d) New York State

Assembly; and (e) all local public offices for the November 8, 2022 General Election;

-1-
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2. With respect to the political calendar dates for the independent nominating process listed on
page 4 of the Ballot Access Order, the “First day to sign” is hereby modified to read “4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for independent
nominating petitions are hereby reduced by 50%, given the uncertainties caused by this action and related
redistricting litigation, and the ongoing COVID-19 pandemic.
DATED: Bath, New York

May , 2022

ENTER:

HON. PATRICK F, MCALLISTER, J.5.C.
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56

Intervenor Mark Braiman's [Proposed] Order to Show Cause Regarding
Emergency Motion for Leave to Intervene

[pp. 56 - 84)

Ata of the Supreme
Court of the State of New York,
held in and for the County of
Steuben, at Three East Pulteney

Square, Bath, New York, on the

day of May 2022,
PRESENT: HON, PATRICK F. MCALLISTER, J.8.C.
e X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEHPAN EVANS, LINDA Index No. E2022-0116CV
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN ORDER TO SHOW CAUSE
ROWLEY, JOSEPHINE THOMAS, and MARIANNE REGARDING MARK
VIOLANTE, BRAIMAN'S EMERGENCY
MOTION FOR LEAVE TO
- Petitioners, INTERVENE
- against - -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARIL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

X

UPON the emergency motion of Mark Braiman to intervene in this action on the ground that his
interests are or ma} be inadequately represented and that he may be bound by the judgment entered
herein; the annexed affidavits of Mark Braiman, Cody Anderson, and Jonathan Howe; the Proposed
Answer to Amended Petition with Additional Cause of Action Seeking to Modifv Provisions for
Independent Congressional and State Senate Candidates; and the accompanying Memorandum of Law
of Gary L. Donoyan, Esq, Petitioners and Respondents are hereby 7

ORDERED TO SHOW CAUSE, on the day of May 2022, at or as 5000
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thereafter as counsel can be heard, at Part__ [Room ____] at the Courthouse located at Three East
Pulteney Square, Bath, New York 14810, under CPLR 1012 and 1013,

(a) WHY PETITIONER-INTERVENOR should nc-)t be allowed {o intervene to
protect his rights as a voter and independent Congressional_candidatc, and

(b)  WHY AN ORDER should not be issued modifying this Court’s May [ [, 2022
Decision and Order, which sct “political calendar détes" for “the independent
nominating process for Member of Congress and New York State Senate, for the
November &, 2022 General Election for State Senate and Member of [United
States] House of Representatives,”™ so to set the same such date_s for independent
statewide and independent New York State Assembly candidates as well; and

(c) . WIIY AN ORDER should not be issued modifying the Ma}f 11,2022 Decision
and Order, which ordered “the sipnature requirements provided for by current
law to be unchanged,” so to provide for a 50% reduction in signatures required
for independent candidates for Congress from 3,500 to 1,750 signatures, and for
independent candidates for State Scnate from 3,000 to 1,500; and

(dy  WILY AN ORDER should not be issued modifying the May 11, 2022 Decision
and Order, which set May 2 l,.2022 as “First day to sign™ for independent
Congressiopal and State Senate candidates’ petitions, so to provide that valid
signatures gathered on otherwise valid petitions between April 19 and April 27,
by the samie candidates of voters residing within the newly-created districts, as
the case may be, shal! also count towards the required total number of signatures;
and |

(e) WIIY THIS COURT should not grant such other and further relief as is just and

equitable, and it is further
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ORDERED that service of a copy of this Order and accompanying documents be made on
counsel for all parties by NYSCEF, on or before the  day of May 2022, and that such service be
deemed sufficient, and it is further

ORDERED that Petitioners and Respandents, including Respondent New York State Board of
Elections, shall file with this Court, by NYSCEF, a copy of their opposition papers, if any, in
connection with the above motion to intervene and/or any of the accompanying requests for relief, on or

before May L2022,

Dated: Bath, New Yark

May . 2022

ENTER:

Hon. Patrick F. McAllister, J.8.C.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOOHER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT
FANTON, JERRY FISHMAN, JAY FRANTZ,

LAWRENCE GARVEY, ALAN NEPIHEW, SUSAN Index No, E2022-01 16CV
ROWLEY, JOSEPHINE THOMAS, and MARIANNE

VIOLANTE,

Petitioners,
- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBILY
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCIT AND
REAPPORTIONMENT,

Respondents.

STATE QOF WASHINGTON )
) s8.:
COUNTY QF KING )
[, Mark Braiman, being duly sworn, depose and say;

1. Fam a candidate for Member of the United States House of Representatives, formerly

running in the 22" District of New York, having been endorsed by the Libertarian Party of New York,

- an independent body.

2. 1 submit thig affidavit in support of my emergency request (o intervene in the above.
captioned action. I am fully familiar with the facts and circumstances stated herein.
L [ am moving for leave to intervene by order to show cause so that my rights as a voter

and candidate for a non-recognized party, known as an independent body, will be protected.
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4, I seek to intervene as of right in this action, on the ground that my interests are not
adequately represented by the present parties and since I may be bound by any judgment rendered
herein. CPLR §1012(a}(2} (“Upon timely motion, any person shall be permitied to intervene in any
action ... when the representation of the person’s interest by the parties is or may be inadegquate and
the person is or may be bound by the judgment.')

5. In the alternative, I seek to intervene by permission in this action, on the ground that
my claim and the main action “have a common question of law or fact.” CPLR §1013.

6. The Legislature”s unconstitutional redistricting has harmed voters’ and candidates’
interests in fair representation. In addition, this Court’s Decision and Order of May 11, 2022 also
harms the intcwsﬁ and rights of iﬁdependent Congressional and State Senate candidates, Pursuant
to that order, Respondent New York State Board of Elections will now require independent
Congressional and State Senate candidates to start collecting signamres no sooner than May 21,
2022, and file their petitions six weeks thereafier, by July 5, 2022. None of the signatures collected
between Aprit 19, 2022 and April 27, ;’1022. even if within the new districts for the same candidates,
will be considered valid (though previously-cellected signatures for recognized party candidates for
the same offices will count to permit some of those candidates 1o qualify for the ballot without any
further petitioning at all}. Th§ number of signatures required has not changed from the statutory
requirement, which is 3,500 signatures for each independent Congressional candidate, and 3,000

~signatures for each independent State Senate candidate. [owever, none of the independent
Congressional and State Senate candidates will be able 1o gather signatures on joint petitions with
any independent statewide candidates, because the two sets of petitions must be filed separately,
which is absolutely not the statutory structure intended by the Legislatere. Those independent
statewide pctiﬁoﬂs must still be filed by May 31, 2022, while the independent Congressional and

State Senate petitions may not be filed before June 27, 2022, eliminating the possibility of joint
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filings with joint petitions.

7. The redrawing of Congressional and State Senate district lines has resulted in a
likelihood that the sighatures gathered by independent Congressional and ‘State Senate candidates
will not meet the statutory requirements, and sofficient signatures cannot be gathered between the
new starting date for petilioning of May 21, 2022, and the deadline for filing on July S5, 2022.
Between Aprl 19, 2022, when independent Congressional and State Senate candidates began
petitioning to qualify for the batlot using the old district lines, and April 27, 2022, when the Court
of Appeals affirmed (against the predictions of many) this Court’s March 31, 2022 voiding of those
old lines, [ and many olher such candidates spcﬁt countless hours collecting signatures and
organizing volunteers and paid petitioners, in the expectation that our completed petitions could be
filed six weeks later, on May 31, 2022. In addition, ! made, and other independent Congressional
and State Senate candidates typically made, amrangements in our professional and personal lives to
get aside those six weeks for the all-important petitioning drive, arrangements many of which could
not be undone, and many of which can not be made again.

8. In addition, I will be loging a big motivational factor for collecting signatures, and
orpanizing others to collect signatures, because I will not be able o collect also for my favorite
Governor candidate, Libentarian Larry Sharpe.  While I can circulate his petitions (which are
combined with four other statewide Libertarian candidates, for Lieatenant Governor, Attorney
General, Comptrolier, and US Senatar), together with my new petitions between May 21 and May
31 (the last day to file the statewide petitions), for the remaining weeks, until the Tast day to file the
Congressional and Statc Senate petitions which is July 5, T will be petitioning onlylr for myself, while
my Libertarian statewide candidate friends {if they have managed to qualify for the ballot at all), in
turn, will have less incentive tor assist my efforts. When you add on the recent and recurting

difficuities caused by constantly-evolving new strains of COVID-19 znd related restrictions and
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common fears, which reduce the availability of signers and efficicney of petition witnesses, this
must be the most difficult year in New York history for independent candidates for office,

9, [ am requesting three forms of relief in this action: (1) that the deadline for
independent statewide and State Assembly candidates to fite their petitions be extended from May
31, 2022 to July §, 2022, s0 as to be coordinate with the new deadline set (on May 11, 2022} for
independent Congressional and State Senate candidates to file their petitions, permilting the
circulation of joint petitions; (2) that the signature requirements for Independent Congressional and
State Senate candidaies be reduced from the statutory requirement of 3,500 signature and 3,000
signatures, respectively, by at least 50%, in light of the burdens caused by the previous petitioning
efforts which cannot be undone and which will cause more burdens in the future, the difficulties
caused by constantly-evolving new strains of COVID-19 and associated sestrictions and fears, and
in the ¢vent the stalewide filing deadline is not extended, by thc. lack of assistance and coordination
with statewide candidates whose names would otherwise be on the same petitions; and (3) that the
signatures cotlected by independent Congressional and State Senate candidates between Agpril 19
and April 27, 2022, from qualified signers residing within the new district they seek to qualify in, be
included in and counted towards their total signatures collected in the new district.

10. T have not made any prior application for the relief requested herein, in this or any

couct,

AD D a0
[ oo ea,
. \ wHacm S / 15/22_
R \\‘%“‘b“”' !#;,, Mark Braiman
N Treaenay 4
Swom to before me this & ‘é“* #2017, "VG"’.
_/ § day of May 2022 z -u NOTARY i §

! ; "“,‘u pPUBLIC . § A‘

%W?A/VL 1’,2‘\-. -.0?!3.-"‘:‘& 3
pr\S \\

NOTARY PUBLIC Tttt
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOGHER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT
FANTON, JERRY FISHMAN, JAY FRANTZ, :
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index No, E2022-01 16CV
ROWLEY, JOSEPHINE THOMAS, and MARGARET

VOLANTE,

Petitioners,
- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE BRIAN

BENJAMIN, SENATE MAJORITY LEADER AND

PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY

CARL HEASTIE, NEW YORK STATE BOARD OF i
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE

TASK FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents,

STATEOF NEW YORK )
COUNTY OF SCHOHARIE )

I, William Cody Anderson, being duly sworn, depose and say:

1. I am Chair and de facte President of the Libertarian Party of New York (“LPNY™), an
independent body and unincorporated association.

2. 1, on behalf of the LPNY, submit this affidavit in support of the motion of proposed
intervenor Mark Braiman, who is the LPNY’s candidate for Member of the U.S. House of
Representatives (“Congress™) from the (former) 22 District of Now York, to intervene in the above-

captioned action. 1am fully familiar with the facts and circumstances stated herein.

3. In 2018 the LPNYs Governor candidate crossed the vote threshold required for the
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LPNY to obtain recognized party status, the first time in its filty year history it had achieved such
status. However, the Legislature passed & new election law in 2020, which truncated the period of the
status enjoyed by all recognized parties into two years rather than four. Usnder the new law, in addition
to the Govemor candidates, the President candidates are also required to meet a certain vote threshold,
and in addition, that vote threshold was sct at a number more than double what it had been for decades.
Sure enough, in November 2020, and also due to the limited campaigning that was a result of New
York's Covid-19 travel mtric.:tions, the LPNY’s President candidate did not meet the new vote
threshold, and the LPNY was reduced 1o independent body status again,

4, The_ LPNY"s current Governor candidate, Larry Sharpe, now provides the only
opportunity for the LPNY taregain its recognized party status, and it must gather a minimum of 45,000
valid signatures in order even to appear on the 2022 ballot,

5. In past years, in everyl even numbered year from the 1980s up to and including 2018,
LPNY candidates for Congress and New York State Senate (as well as for New York State Assembly)
were always actively recruited, panticularly for those districts across New York for which their petitions
would be filed with Respondent New York State Board of Elections (“NYSBOE").1 One important
value of such candidates for the LPNY, in the years in which it is an independent body, is that such
petitions can be.and typically are combined with that of the LPNY’s statewide candidates, which have
q@iﬂ:d for the pallot every two years since the 19803, thus prdviding an assist both to our statewide
candidates, and to our Congress and Statc Senate candidates. But even local candidates whose petitions
are not combined wilh the statewide candidates’ petition provide assistance, by commonly circulating

both petitions and seeking to obtain signatures on each one. One exception to that pattern was in 2020,

| Candidates running in districts wholly within & county, or within New York City, will file their petitions with the
bozrd of elections for that county, or for New York City, respectively. Candidates running in districts that encompass
parts of mors than one county, ether than those wholly within New York City, will file their petitions with Respandent
NYSBOE.
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when our President candidate qualified for the ballot by election at a national party convention, because
as noted, that year the LPNY was a recognized party, The enthusiasm of those local candidates and
their familiarity with their communities and local political activists always provides a substantial boost
to our statewide candidates’ efforts to qualify for the ballot, whether or nrot each Congress or State
Senate candidate him or herself qualifies for the ballot, because all collected signatures wilf count
towards the statewide total regardless.

6. in2022, the LPNY and/or its local county affiliates endorsed four Congress candidates,
two State Senate candidates, and three State Assembly candidates, as follows;

- Howard Rabin, for Member of the U.S. House of Reprentatives ([# District)
-- Michael Rakebrandt, for Member of the 1.S. House of Representatives (2™ District)
- Jonathan Howe, for Member of the U.S. House of Representatives (14" District)
=» Mark Braiman, for Member of the {).S, House of Representatives (22™ District)
- James Coll, for State Senate (6% District)
-- Blay Tarmoff, for State Senate (7 District)
-- Joseph Maflia, for State Assembly (75" District)
-~ Pietre Geraci, for State Assembly (104" District) -
- Matthew Schiceber, for State Assembly (144* District)
A copy of each of those candidates' petition shects is annexed hereto as Exhibit 1.

7. To my knowledge, all nine of those candidates had petitions prepared and plans made to
circulate them, as of April 19, 2022, which was the start of the petitioning period for all independent
candidates, according to the Election Law, Those candidates who were eligible .to, combined their
petitions with our statewide candidates' petition, and those who were not, obtained both petitions so a3
to circulate their own petitfons as well as our statewide candidates’ petition, a more cumbersome but
still helpful p:;occss. .

8, Eight days later, on April 27, 2022, the Court of Appeals handed down its decision
affirming this Court’s ruling, which came as a surprise to many of us. It was a happy surprise in some

respects, because I and most of my colleagues in the LPNY thought it was the right decision, but it also

caused immediate difficulties for alt of our candidates. Our four Congressional and two State Senate
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candidates now had no districts to run in, and it soon became apparent that further petitioning for their
own races would likely be of no use. Our statewide candidates aiso no longer had any ability to keep
track of which Congress districts their signatures were being collected in, which made it impossible to
ensure they would meet the state Jaw requirement that their peﬁiinn‘ include 500 signatures in each of
half of the Congress districts.

0. LPNY Govemor candidate Larry Sharpe and the LPNY, as weH as independent US
Senate candidate Diane Sare, began to explore our legel options, and retained attorney Jonathan
O’Brien, Esq., to prepare papers and file an order to show cause, mﬂng to intervene in this action on
our behalf, for relief from the extreme difficulties suffered by all statewide independent candidates
caused by the elimination of Congress and State Scnate district fines, as affimed by the Court of
Appeals on April 27, 2022. Our proposed order to show cause was filed on May 12, 2022, and the
order was signed on May 13, 2022, setting the return date of our motion for May 19, 2022,

10,  Meanwhile, on May 11, 2022, the order of this Court was issued setting out the new
requirements for qualification for the ballot, for all Congress and State Senate candidates, in
anticipation of the proclamation of new district lines on or before May 20, 2022, The May 11 order
barms the interests and rights of independent Congress and State Senate candidates. Pursuant to that
order, Respondent New York State Board of Elections will now require independent Congress and State
Senate candidates to start collecting signatures no sooner than May 21, 2022, and File their petitions six
weeks thereafter, by July 5, 2022, None of the signatures collected between Aprii 19, 2022 and April
27, 2022, even if within the new districts for the same candidates, will be considered valid (though
previously-collected signatures for recognized party candidates for the same offices will count 1o permit
some of those candidates to qualify for the ballot without any further petitioning at all). The number of
signatures required hias not changed from the statutory requirement, which is 3,500 signatures for each

independent Congress candidate, and 3,000 signatures for each independent State Senate candidate,

e A3 OF 258




SELED: STEUBEN COUI TER = 7 CNDEX MO, E2022-0116CV
NYSCEF DOC. NO. 703 RECELVED NYSCEF: 08/05/2022

However, none of the independent Congress and State Senate candidates will be able to gather
signanmes. on joint petitions with any independent statewide candidates, because the two sets of
petitions must be filed separately, which is absolutely not the statutory structure intended by the
Legislature, Those independent statewide {and State Assembly) petitions must still be filed by May 31,
2022, while the independent Congress and State Senate petitions may not be filed before June 27,2022,
eliminating the possibility of joint filings with joint petitions.

1. Thetermsof the May 11 order have resulted ina likelihood that the signatures gathered
by independent Congress and State Senate candidates will not meet the statutory requirements, and
sufficicnt signatures cannot be gathered between the new sta:tiﬁg date for peﬁﬁoaiﬁg of May 21,2022,
and the deadline for filing on July 5, 2022. Between April §9, 2022, when independent Congress and
State Senate candidates began petitioning to qualify for the ballot using the old district lines, and April
27, 2022, when the Court of Appeals affirmed (against the predictions of many) this Court’s March 31,
2022 voiding of those old lines, movant-candidate Mark Braiman and the other five LPNY Congress
and State Senate candidates spent countless hours collecting signatures and organizing volunteers and
paid petitioners, in the expectation that their completed petitions could be filed six weeks later, on May
31,2022, In addition, movant-candidate Mark Braiman and the other five LPNY Congress and State
Senate candidates made arrangements in their professional and personal lives to set eside those six
weeks for the ali-important petitioning drive, arrangements many of which could not be undone, and
many of which can not be made again,

12, | In addition, during the new six-week period proclaimed in the May 11 order during
which all six Congress and State Senate LPNY candidates may collect signatures, each of them will
have lost a big motivationaf factor for collecting signatures, and organizing others to collect signatures,
because they will not be able to collect also for our Govemor candidate, Libertarian Larry Sharpe.

_While they may circulate his petitions (which are combincd with four other statewide Libertarian
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caﬁdid:;tes, for Lieutenant Govemnor, Attorney Generzal, Comptroller, and US Senator}, together with
their new petitions between May 21 and May 31 (the last day to file the statewide petitions), for the
remaining weeks, until the last day to file the independent Congress and State Senate petitions which is
July 5, each of those six LPNY candidates will be petitiorﬁng only for themselves, while our LPNY
siatewide candidates (if they have managed 1o qualify for the ballot at all), in turn, will have less
incentive 1‘0 assist the efforts of those six of our candidates. When you add on the recent and recurring
difficulties caused by constantly-evolving new strains of COVID-19 and related restrictions and
common fears, which reduce th; availability of signers and efficiency of petition witnesses, this must be
the most difficult year in New York history for independent candidates for office.
13, Furthermore, two of our State Assembly candidates (those campaigning for the 104" and
, 144" Districts) whose petitions must be filed with Respondent NYSBOE (and whose petitions are thus
joint with our statewide candidates), and all other such independent State Assembly candidates, wouid
be harmed and likéiy unable to qualify for the ballot at all, should their filing deadline not also be
extended to July 5, 2022, if d}is Coﬁn extends the filing deadline for independent statewide candidates
to July 5, as it should. That is because their petition sheets would have to be withheld from filing until
afler May 31, if those joint petition sheets are to be included in the whole petition to be filed on behalf
of the statewide candidates, on July 5, and there would be little time aﬁ_er such a ruling, for such
independent State Assembly candidates to create new separale petition sheets and then meet the
signature requirement in the remaining time, And to be fair 1o those independent State Assembly
candidates who do not file their petitions with Respondent NYSBOE, their deadline for filing should
also be extended to July 5, 2022, in line with that of all other independent candidates, in thal event,
14.  Turge this court to consider the harm that will likely result to every truly independent
political party and candidate in New York State, a3 well as to every New York voter, myseif included,

should the relief requested by movent.candidate Mark Braiman not be granted, not just this year but for
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several years into the future, as a failure to qualify a Governor candidate for the ballot prevents it not
only from having an opportunity to keep or regain its recognized party status, but also eliminates all of '
its enrolled members from the rolls of Respondent NYSBOE, as those rolls are maintained only for
“Other” independent bodies that have run a Governor (and now also, apparently, a President) candidate
in the last election. There are no parties presently appearing in this action who represent .or have
advocated for the interests of independent bodies and candidates in this state, at all. For &ll those
reasons and many others, I urge this Court to grant the relief sought by movant-candidate Mark
Braiman, and [ thank the Court for its consideration of these issues.

Witliam Cody Anderson

Swg‘m to before me this
§™ day of May 2022

LORA L. METILL
NOTARY PYUBLICATATE OF NIW YORK
Tk
Reatifiad In Sehehar ouaty
Wy Commivsion Engplron Ootobar n.‘-_{ﬂf
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Independent Nominating Petition

1, the undersigned, do hereby state tat | o a regictered voter of the political onit for which & nomination for public office is hercby being ; : -

made, that my p place of resid is truly stated oppasite my signau hereto, sod that ¥ do hersby nominste the following named £
persons as candidates for clection o public offices to be voied for at the election 10 bg held on the B™ day of Noverber, 2022, and that 1 sclect
the aame, 1ibertarian Party as the name of the independent body making the nominations and the image (o the right a5 the emblem of suck body.

lame of Candidare Pubic Officy Place of Residence fuw os Dfes shdres i ot iessicah

Larcy Sharpe Governar of New York 2314 24" Ave,, Astoria, NY 11102

Andrew (. Hotlister Lieutenant Governor of New York 710 Janes Road, Rochester, NY 14612

Sean C. Hayes Atiorpey General of New York 200 Rector Place Api. 191 New Yook, NY 10280

William K. Schraigt Comptroller of New York 13M4 Crompond Rd., Apt. 3 B7, Peckskill, NY 10566

Thomans D. Quiter 1.5, Senator from New York 1789 State Highway 8, Mount Upton, NY £3809

I{eward Rabin U.S. Congressman, District 1 B3 Virginia Ave., Plainview, NY 11303

1dohereby Bppeinl!  Wiffiam Cody Anderson PO, Boa 910, Middiebugh, N¥ 12122 Hedbegt M. Ammigo T4 Preace vz Way, Swraings Springs, NY 12865
Arikony D' Grazlo 123 W Filben Sivest, Eamt Rochester, NY 19645 Gobrickle 5. Cordova  55.60 Wetherule Strewt. Apt. 47, Rego Park, NY 11374
: Duase I, Waivaer 5806 Fast Lanc, Lakeview, NY 14015 Pieim 3. Geraci 26 Rockwand Drive, Newburgh, MY 12550

Andmw b, Kaligee 35 Pairfield Avenue, Jamestown, BY (470 FPaul M. Clrindle 157 Seny Suexr, Ape, 4R, Bronklys, KY {1237
Lora L Newell PO Bax 321, Middlchurgh, NY 12122 Richard F. Purtell 4 Holoes Avénae, Apalochin. NY 13732

#s & comuminee to fill vacuncies in accordance with the provisions of the election 1aw.
In witnesy whereof, { have hereunio se1 my hand. the day zod yoar placed nppasite my Signatsre.

Name of Signer < Town or City
Date (prirted name niay be edded) Residence Exeept In NYC, Connty
1 I rOz2IX
printed naroe:
2 I 2022
priztted name:
3 IR0 X
painted aume: .
4 7 2022 X
prinked name:
5 § 2022
primed pame:
8 2022
qminted name:
7 i 12022
primed name:
8 {2022 X
pristod e
9 /R0
g nagye:
i 022X
10
printed pame;
STATEMENT OF WITNESS .
1 (namc pf witawas) statg: [am e duly purlified votar of the State of New York wnd pow reskde al
—_ (residenste addicsa).
Each of the individuale whuse namas are subscribed Lo Wiis petitior eheet conteining {fill in bxeri Sigmatircs, crilpead the xame in my presence op he
“dates above indicaiod and identificd himscH or hersclf tw be the wdividual who sigoed this sheet, | ind d that thia will be pied for all porp as the
eqaivalent of sn sFidpvit agd, if it ins a2 o) {ulue shall subject me b the sume penallies as if 1 had heeh doly swaim.
Dare - ' - : Signaruee of Withess
WITNESS IDENTIFICATTON INFORMATION: The follgwi inn mut he completed pior r Fling with tha baard of elactions fn ordet for thia pothian ehead to-be valil.
Town oq Lry: County:

Sheet No.
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Independent Nominating Petiticn
1, the undersigned, do hereby st that | am a registersd voter of the political uajt for which a nomination for public office is herehy being
made, thal my present place of residence is truly stued opposite wy signature hereto, and that 1 do herehy nominate the following vamed
persans as candidatey for elction to publbc uffices fo be voled for at the election 1o be held on the 8" day of November, 2022, and that | seloct
the name Libertirdan Party 18 the vape of the independent budy muking she rominations und the imnage to the right us the tmblem of such body.

Haue of Cupdidate Puhblic v Place uf Regidence o fom O saies 1 oo sieethal)

Larry Sharpe Governor of New York 23-14 24* Ave,, Astode, NY 11102

Andrew C, Hollister Lisutenant Governor of New York 110 Janes Road, Rochenter, NY 14612

Sean C. Hayes Attorney (ienernl of New York 200 Recvor Place Apt. 191, New York, NY 10280

William K., Schmiadt Comptrollcr of New York 1874 Crompond RA., Apt. 3 B7, Peckskill, NY 10566

Thoras D. Quiter .S, Scnator firom New York 1789 Stpie Highway 8, Mount Dpton, NY 13809

Mike Rakebrandt LS. Congressman, District 2 125 Baltad Circle, Holwook, NY 11741

T do hereby appoiit  Willine Cody Andoron  F.O. Box 918, Middleburgh. NY 12122 Roben M. Aergn 24 Proserve Wy, Barntngs Springs, NY 12864

Authoay B Ousric 122 West Fillet troes, Baet Rochasier, NY 1445 Galviele 5. Conduve 6% 60 Welberols Eert, Apt. 4A, Rego Park, NY 1014
Uaoe ), Whnimer 3804 Fas iane, Lakeview, NY 14033 Picere 5 Clernel 26 Rexhweond Drive, Newba b MY 12550
Amirew M Kotyion 35 Puirfickd Aveaus, Jumaows, KY (470} Paal M. Cirindie 137 S Smeer, Apt 4R, feaoktyn, KY )1007
Lors L., Huwail P Y. Boz 321, Middichorgh, KY 17322 Richud F. Pl 4 Motiics Aweaee, Apsiachin, NY 13722

3 8 comotittes tu fill vacancies in accondance with the peovisions of the clection law,
In witness whersof, 1 have hereunto sct my hund, the day and year placed opposits my signature,

. Name of Sigoer - Town or U
! r Lity
Date (printed smsme may be ndded) Residence Except s NYC, Coutty
g |02 '
pritied name:
g |1 2022 X
prirﬁud name:
3 foRO22I
mrinted name:
4 oM
printed same:
5 fR022X
printed name:
6 {20221
printed name:
7 { R022X
printod name:
8 /I R022ZX
printc name:
9 fOR022 K
printcd nams;
[ RO
10
printed pame;
. STATEMENT OF WITNESS
L . e vee (name of wiincss) siate; [ wn o duly guulified voier of the State of New Yirk and aow reside at,
[P s e wa - e (FESMENCE Blditess),

Each of the |adividuals whose sames are suhscritvesd 10 Uy petition sheo Enimp (4l ia et} s bdcribed the 3ame by joy preseace g Lhe
dats above indicated nmdd idendhied bimeelf or Yersel! w be the individual who sipnod tis shoet, T usdersiand that this stacment will be accepted foo all pumposes 23 the
vyuivaent of an affidawit and if it e 2 ial fuhe ahall subject me w0 the sare pepaitics as if | bk been duly swomo
ba’e Signature of Witness
WITNESS IDENTIFICATION TNFII 4 TEOMN: The foltawioy, ink ian sl be complesed priar i Gling with the hosrd of clesilons i crdor Sof s peallion shoct K be ¥aiid,

Tuwn or City: Cougiry:
Sheet No.
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DoC. NO. 533 Independent Nominating Petition RECEIVED NYSCEF: 05/4f/2022

1 the undersigned, do brreby staic that T sm s rogistaead vater of tha polities] unit for which 2 somication for public offica ia henchy \ -
- Foring made, that ray prosent place of rosidecce 15 traly statnd appoaits ey slgeatme hercio, end that [ do berchy nominate the following aamed
peraons as candidates For election to public offiees to be votnd for st the elaction to be hald an the k™ dey of Novenber, 2022, snd th | select
the nams Libertarien Party as tho namne of the independent body meklag g nominations and the image W the right as e emblem of such
boddy,

tawe of Candidate Bublis Office Place of Begidence (s Post Ofios addrins U ot ieztionty

Larry Sharpe Guvernor of New York 23-14 24th Ave, Avioria, NY 11102

Andrew C. Holiater  Lilentenant Governor of New York 71¢ Janes Roud, Rochesier, NY 14612

Sean C. Heyes Attoerney Genersl of New York 200 Rector Mace ApL. 191, New Yook, NY 10280

Willlam K. Schmigt  Conaptroller of New York 1874 Crompond R4, Apt. 3 BY, Peckelill, NY 10566

Thomas 1), Quiter 0.8. Senator from New York 1789 State Righway B, Mount Upeem, NY 1380%

Mark 8. Braimzan Representative in Conpress, 22° District 4775 Farl Lake Road, Camoviz, NY 13035

£ 4o boreby Rppoint:  Wiew Cody Auderson 101 Boa 910, Middiebirgh, NY 12113 Robart M. Arriga 34 Prymcres Way, Sareings Bpvings, NY 13864

Antheery [FDntdo V23 Wes Filbust Streat, Enst Rochemier, NY L4445 Gabuiple 8, Cordovs. E3-00 Worole B, ApL 44, Rege Pk, NY 5134
Deme?. Whitose 5206 ot Laa, Lakavicw, NY 14085 Ficteo 3. Gercd 26 Rackwaod Deivs, Newtrgh, NY J3553
Amtw MLESIEE S Pairfheii Avanue, Tamewisvm, NY 14707 Pl M, Grinde 137 Stary Stroet, Ant 4R, Brockiyn, KY 11237
Laww L, Rerwll . P.0y. Boa 321, Middisturgh, NY 121212 Kickam P, Purl] # Hakiww Avermw, Apaleciin, NY 13712

2 o oeamyyittes: o GIE vacancies fn accordance with the provisions of the clection law,

i ﬁigm whereof, § have hereuntp ger my hand, the doy and year placed opw. itc my signatare,

Name of Signer Town pr Cl
Date {printed game may be sddedy Reatdence Except by NV, f.‘gm
{022y

Printed nune:
{022 I .
Printed name:
/20 X
Primed tame:
IR0z
Printed name:
! fZ[ﬂZx
Peinted ammmb:
;o I2022 Iy
Friuted oame:
¢ ROz
Printod rame:
fopon
Frimted uwms:

. YEATEMENT OF WITKESS
Ly (neme OF wittoes) vt £ nen a duly quatified vome of G Sous of New Yock and ouw resico al
v redilandiy nddrons).
Esth of dut ndivldnls whose nunved kre ¢ubuovited 0 58 patition dheot ning. {61 in sumber) wigmetoros, lubscribod e sk fo Wy présasce o the
flstew wivrws bnidionad and idostiBed Limaslf or bermif to be the indvidun who sigaod thin soet. § atersmnd G this st wril) Lt sbiphesd o all frarponcs s
the cquivalon af es sdavit mnd, i it coning & matorial rlse sixioment, shall wibioct ma Ko e v penzition ¢ iF § tad borg daly swiss,

Lot Signemee of Wiees
—VIRERS IPENTIFICATION INFORMATION, The Subioviny dakasation mos be tompierd prior ke fiting with the boen of Hectom [a ondor for ths petitiad Yo be valld.
Towe o¢ Clty: Coubty;

o _22 4 of 4 SheetNo, _ _ .
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Independent Nominating Petition

1, the undersigned, do herehy staie that § am a negistered vower of the politicat oot for which a pomination For public office is hereby being

- erade, that my present place of residence is tnaly stated opposite my signawse bereto, ind thar | do hereby nominate the foilowing namwed
persons s candidates for election (o public offtces W be voted for &t the electien o be held on the [ day of November, 2022, and Lhat | select

the name Libertariun Party as the name of the indupendent body making the nominations and the image to the right as the emblem of such body.

N andidats: " Public Ofce Place pf Resilranre (s pua 02 address if not ideeical)
James L. Coll ‘State Senate, District 6 579 Arlington Drive, Seaford, NY 11783
1 do hereby sppoint:  fommibua Genther 636 Stawart Ave., Betlipage, NY 11714 Howard Rabia U8 Vigint Ave., Flminview, NY 11503
Dlay Taroof! 55 Bayview Ave., Pt Waakington, NY 11050

a5 @ commytiee to il vacancies in accordance with the provigions of the clection Iaw.
In witness whereo, I have hereunio set my band, the day and year placed oppotlte my signutuse.

Date w.ﬁ?mﬁ;%w Residence ' um'er;:anN'{'rc%inu
022X

1 printed aama;

2 IRO2IX
printed narne,

3 022X
priniied name;
022X

4 printed name:
{2022

- 5 printed name:
IR0221K
. 6 printed name:
f o X

7 printer name:
fonroz2 X

8 prinu neme;
HoROZZX

9 printed name:
HR022X

10
mminted name:

STATEMENT OF WITHESS

1 (naune of witpesa) staic: 1 am 2 duly quaditicd voier of he Swte of New Ysuk amd how reside a1
_ {residence mddreas).

Bpch uf the indlvituals whose pames are subscribed 1o this petition shee cr ing (Rl in number) sig subscribed the same in my priverce o the
dates above indicated and ideotifzed himdelf or herse!f 1o be the individul who signed this sheel. 1 um) 3 that this will be pred (or all purp o5 the
euivalent of an sffidovit and, i it ins a ial false Y, shall aubjesl me o the samme penaldes as if L had been dily sworm.

Date ’ Signawte of Wimess

WITNESS IDEXTIRICATION DMPORMATION: The Hilowiap dnformmtivn thual be chmpleted pior 1 FlINg oith the bosnd of Bisseivns in arder fise ik patiion shadt (o ba valid,
Town oc City: Comly:
Sheet No.
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Independent Nominating Petition

1, the undersigned, do hereby state that 7 am & registored voter of the politival unit for which s nomination for public office is hefreby being o
made, that my present plave of residence is truly staled oppesite my signature hereto, and that I do hereby nominae the Ellowing named
persons es candidetes for ¢lection 1o public ¢#fices to be voted for at the clection to be held on the 8" day of Mavember, 2022, and that 1 select .
the name Libertarian Party as the name of the independent body making the nnminations and the imape lo the right as the emblem of such body.

Namg of Candidme Bublc Office Place of Residence s Hou Mo sdras if st darnicaly
Blay Tarnoil State Senator, District 7 55 Bayview Avg., Port Washington, NY 11050
I de herchy appoint:  Gary Duwayw 186 Bayview Road, Manbasact, Y 11030 Raodyn Tamakf 5% Baywice Ave, Porr Wuhiu«;a. NY 11050

Carys Cohen Tanedl 3% Bayview Ave, Port Weshingum, WY 11050
as & committee © fill vacancies in accordance with the provisions of the clection faw.

In witness whercof, 1 have hercumo set my hand, the day eand year placed oppasite my signahee.

Date ¢...i..?f.'-'?lf..l’£...si‘§'.°.'u.a. Residence sax'f."ﬁa.céﬁ.@

1 72022 X

iminied oame:
2 {022

printeid resng.
3 fo2022 X

prnted name:
4 {72022 X

pronted eama:

i20

A -
6 ;o2 X - -

painted name;

i :
i
8 /o RI22K

prniEd name
3 £ 022 X )

printed name!
10 IoR02X

poined name:

STATEMENT OF WITNESS
1 (hame of wikness) state: [ am 3 duly quabified veder of the State of Rew York and now reside at

- dence address)

Hach of the individuale whose names are subseribed to this petition sheet comaining (fil} in number) sigratures, subscribod the same: in my presence on the
dates above indicated and identified himself or herself 10 he the individual who signed this sheet. | undorstand thit this ste will be accepted for all pry the
oquivalent of an nifidavit and, if' it containg 8 material false statenwent, shull subject ma to the game peralties as if | had been duly swwom.

et

Datg Sipowturc of Witness
POITNEES IENTIFICATION IRFORMATION: The foBuswing information st be comploted prior fo Rliog with the brrd nf alactins is arter for this petitius shieet ta de veid.
TFowen or City: County:
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76

Independent Nominating Petition

1, the undersigned, do hereby state that | am 2 regisicred voter of the political umit for which 2 nomination for public office is hereby being 4
made, thel my present place of residence is tly staled opposiv my sigaature hereto, and thet I 2o hercby nominate the following named
permons as candidates for election 1o public offices w be voted for at the election o be held on the £* day of Novermber, 2022, and that [ select
the name Libertarian Party 28 the same of the independent body making the nominations and the imege to Ure right 3¢ the embiem of such body.

- Nage of Candlidue Bubliz Office Place of Resience (e ot O sddrck F rt icnticn)
Joseph A. Maffia Mumber, New York Asscmbly, 75 Assembly District 100 West 5Tch, #14], New York, NY 10019
1 do heteby appoin®  Mury-foug Mafia 100 Weat 17 Sz, #54J, New York 10613 Poal Humslcth 100 West 57 Swroel, K14, Now York 10019
et Leible § Weal 640 Sureet New York, NY 10023

28 ¥ commitiee to fill vacanies in accordance with the provisions of the slection Taw.

In wilness whereaf, [ have hereunto set my hand, the day and year placed opposite my signature.

it | Residenee s e oy
’ fOROK
petnted pame:
bORO2ZIX
2 printed name:
[ 20221
3 printed nams;
IR0zl
4 priated narme;
foR022IK.
s s printed, aaine;
8 foRrm2x
\ printed awmo:
i Ro2zix .
7 printed name;
' g |1 022K
prioted noms,
{022
8 printed name:
foRO22X
10
printed narne:

' STATEMENT OF WETNESS

1 {wnme of witness) state: | nm n duoly qualified voler of the State of New York and now reside ot

. {residences pddress),

Eoch of the individuals whoge names are subscribed to this petition shoet containing {fill in numbsxx} sigy , subseribed the same ia my prescoce on the
dates ahova tndicated and jdentified himself or hersolf w0 be ihe individon] who sigoed this sheet, [ anderstand thet this stetement will be sccepted for ol purposes as the
scpui vatonl of an affidavit and, if it conteine & matcrial falss statemem, shall subject me to the same penaliies as if T had bees duly owom.

: Duis ' Siguature of Wimess
WITNESS [DENTIFICAYION BIFORMATION: Th o, b o sus! be completed prior to filing with the board of Eleedions in urder for this potiting sheel % be vulid.
Town of Ciaty: County:
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: Independent Nominating Pelition
. the undersigned. do herehy state that K am a registered voier of the political unit for which a pomination for public office is hereby being .
made, thai my present place of residence i tuly stated apporite my sigaature herew, and thal T do hereby notinate the following named - :
persons a4 candidates for cicction to public offices ta be voted for at Lhe election  be held oo the 8" day of Noveniber, 2022, acd that I select
the neme Libenarian Paty as thie nanwe of the independent body making the pominations and the image to the gight as the emblem of such body.

Name of Capdidate Public Office Place of Residence: (s b Ottior sdiven I ens idopsical)

Larry Sharpe Governoe of New York 23-14 24" Ave., Astoria, NY 11102

Andrew C. Hollister Lieatenant Governor of New York 710 Jancs Road, Rochester, Y 14612

Senn C. Hayes Attormey Genersl of New York 200 Rector Place Apt. 191, New York, NY 10280

Witliam K. Schmidt Comptroller of New York 1874 Crompend Rd., Apt. 3 B7, Peekukdll. NY 10566

Thamas D. Quiter U.S. Senator from New Yurk 1789 State Highway 8, Mount Upten, NY 13509

Dietro §. Geracl New York State Assembly, District 184 26 Rockwood Drive Newburgh, MY 12550

I do herehy appoint:  William Cody Andenan P Box $10, Middiabargh, NY 12122 Hobert M. Artixe 24 Prowree Way, Smatogs Springs. NY 17864

Anthuny 1Y Orazin 122 Wiz Filhest Stceer, Baat Nochoste, NY 34045 Gabriclle S, Cordovs 6560 Wothornke: Strost, A, 44, Regn Fark. NY 1137
Dusne J. Whitmer 3406 B Lave, Lakevicw, NY 035 Pactm: 5_ Gurac 25 Rockwood Drive, Newburgh, NY 12550
Andrew M. Roluioe 35 Furfiel Avonas, Ismenawn, KY 14701 . Paul M. Gringic 137 Staar Sweet, Ape 3, Brookiyn NY 11717
Loce I Newsdl , PO Box 125, hisddiebwpgh, XY 11532 Richard F. Punicll 4 Hobwcs Avcnp, Apakchin, NY 13732

as 4 committes W fill vacancics in accordance with the provisions of the election law.
In witnegy whereaf, I lve hereunto szt my hand, the day and year placed opposite my signature,

Name of Signer - . Town or City
Date (printod naume may bu edded) Residence Except In NYC, County
1 { 2022X
printed name:
2 {20221
printed neme,
. fonoaX
3
[ prinied name:
4 ! 2022 X
prinicd name:
5 HR022 . . '
printed nume: '
6 {022
printed neme;
[ A7) 4
7
prnled hene:
8 {ORD22 X
printed vane:
9 £ R0220
printed name:
{02
10
printcd namg:
. . STATEMENT OF WITNESS .
i3 ¢name of witncss) stabe: [ nm a duiy qualified votor of the State of New York n.ml narw reside at
e e ... {rsidence address).
Each of the imdividualy whose sames ave aubscrited 1o this pedition sticer conmining . _ {[tll in number} sigraturcs, subnCribiel dic st in my prosonce on the
- dates zbove indicatod mnd wenmifisd Wmself of berself o be thwe individoal who signed this sea. 1 und d that ths wilf he pied for 8] purpoecs a the

equeeaient of an wiidavis amg, if 1 conuine  mawriat Rise saeinent. shall subject me W e same ponsities aa il [ had been duly yworm.

[aas ’ Signature of Witmess '
WIENESE IDENTIFICASION LAPERMATION: The lnliowiag indormatios mase be completos prine 1o (idag with Ihe board of elecions t arder fur tris petition sect w be valid
Toweg or Ciry: . Counry:
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Independent Nominating Petition
- . 1, the undersigned, do bereby state that | am o registesed yoter of the political unit for which a nomination lor public office is hc.reby being
made, tha my presem place of residence i3 ruly sieied opposite my signatirs heseto. and that | do herety nominate the following named
persons as candidales for election to public offices to b6 voled for af the slectian W be held on the & day of November, 2022. and that ] sefect
the nawne Libertarian Party ax the aame of the independent body making Uie nominations and the image to the tight as the emblem of juch body.

Name of Candidate Fuble Office Place of Residencs tus Pur Gtbes adties # vt identuats

Larry Sharpe "~ Governor of New York 23-14 24" Ave, Astoria, NY (1102

Andrew C. Holllster Licvtenant Governor of New York 710 Janes Road, Rochester, NY 14612

Scan C. Hayes Altorney Geoeral of New York 20 Rector Place Apt. 19L, New York, NY HI280

William K. Schmidt Compirotier of New York 1874 Crompond Rd., Apt. 3 B7, Peekskill, NY 10566

Thomas D. Quiter U.S, Senalor from New York 1789 State Highway 8, Mounr Upson, NY 13809

Matthew M. Schicher New York State Assembly, Districi 144 199 Two Rod Ruad, Alden, NY 14004

[ do herehy appoint:  Wiliam Cotty Anderson PO, Bon 910, Middicbmpk, KY 12122 Robert M_ Anige 24 Proserve Way, Saratngs Springs, NY 12466

Andliony [V Goe 122 Wt Flitwet i, Exet Bockestir, NY 45 Gatwiclic 8. Contovs 6550 Weiherole Sioeet, Apt. 44, Rego Park, NY F1374
- Praie . Whiawer 3300 Fam [ape, Labeview, HY 14583 Ficuy 1 Geinel 28 Bychwoead Drive, Npwhurgh, NY 12330
Andrew b, Kolaweo 15 Paithclt Avenise, Jarsstown. NY 14301 Pwal M, Ocindle 137 St Swoot. APt 4R, Brooklyn, NY 11237
Vo 1., Hewpdl P43 Box 321, Middlehazgh, NY 12022 Richwd F. funcll 4 Holines Avesue, Agutartin, NY 13732

45 & comnmiiles 1o fil} vecancies in socontagee with the provizions of the election law.
In witness wheieol, [ have bereungo set my hand, the day end year placed opposite my $ipnature,

Daie fprlnﬁ: mudmﬂg:ﬁam Reshience E“}‘pmn N{;::%Erm .
{2022X
1r prinied pamer
2 {2022 X ] ]
prinied aame:
{0221
3 printed nate:
‘ JOR20221
4 prinied aames
' i Ro22[X
S primted name:
/O ROILX
& printesd name
7 {022
printeal yame:
i RO22
8 pristed name:
I 022X
9 printsil pame:
10 /022X
prinicd oame: |
STATEMENT OF WITNESS
L (naitiz of witness) viater | aes & duly qualified vner of the Sate of New York and now roside il
(residence address).

PR "

i F,;chdlhuimii«lnlulaMnmmnubuﬁbodlolhhpaidmdwmnmlu,_ i } sip ot L sanse ip D1y presesice vo e
dates above indivated and idantificd himaelf o herself 4o be the indiviiual who sigood this shect, § und d thal ids will be &oepted for all purposes ax the
equivalent of wo affidavit and, if I contalng » material Galst atateiment, shall sabject e 1o the same peaslites ap if | bad boen duly sworn.

Date Sigmeture of Witnesy

WITHESS IDENTTFICATION INFIRMATISIN: The kofkrwing iaformation st be soupletod pebor i ling with the boand of cloctions B order far this poition sheet 10 be valid
Town or City: Coanty: —
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SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO, .

GEORGE DOOHER, JR., STEHPAN EVANS, LINDA . AFFIDAVIT IN SUPPORT
FANTON, JERRY FISHMAN, JAY FRANTZ,

LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index No, E2022-0116CV
ROWLEY, JOSEPHINE THOMAS, and MARGARET

VOLANTE,

Petitioners,
- against «

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDIREA
STEWART.COUSING, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK S5TATE BOARD QF
ELECTIONS, and THE NEW YORK $TATE LEGISI.ATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents, -

STATE OF NEW YOQRK )
COUNTY OF QUERNS 3

i, Jonathan Howe, being duly sworn, depose and say:

I. I am a candidate for Member of the United States House of Representatives,
formerly running in the 14th District of New York, having been endorsed by the Libertarian
Party of New York, an independent body.

2. 1 submit this affidavit in support of Mark Braiman’s emergency request to

intervene in the above-captioned action. | am fully familiar with the facts and circumstances

stated hergin.
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3 My candidacy has also been significantly impacted by this Court's order, dated
May 11, 2022, setting a new petitioning period for independent 1.8, House of Representatives
and N.Y. State Senate candidates. As a candidate {or the Linited Statcs House of Representatives,
i am required to lollow the New York State 2022 Official Potitical Celendar posted by
Respondent ﬁew York State Board of Elcctions on their website in order to know when to collect
signatures for ballal access, as well as other important dates relevant to the election. The election
calendar dated April 1, 2022 has remained on the Board's website since that date, and continues
to be hosted there and presented as the current election calendar,’ That calendar indicates that the
petitioning period for Independent Nominating Petitions was to run [rom April 19th to May 3]st

4. 1 began collecting signe‘ltures on April 19th and continued to do so through the
Court of Appeals decision which affirmed the invalidation of the newly drawn election dislrigts
on April 27th. After reading the Court of Appeals ruling, checking the NY State Board of
Elections wcbsile for a new calendar. and consulting with other candidates, | was unable o find
any guidance as to whether | could or should continue in the petitioning process. With no
guidance and the clock ticking down, 1 chose to continue gatﬁcn’ng signatwres. In an effort to
cnsure that thesc signatures would be valid and from voters in my eventual district, [ focused on
petitioning in .my immedtate neighborhood, with the hope that those neighbors would be in the
same new district, whenever those might be drawn. On May 11th, afier reading the order from
this Court which issued a new clection calendar, | stopped petitioning. and asked my friends,
family, and velunieers 10 do the same. As of the afiernoon ol May !1th when | received the
Court’s order, my campaign had collected just over 1600 signatures.

5. | have been working with my campaign team and various volunteers since

September 2021 to plan for the petitioning period, We all knew that petitioning for signatures

! hitps Mwww.elections.ny.govNY SBOElaw2022PoliticalCalendar, pdf

B N O 87 OE 258 ..



] . CNDEX NO. E2022-0116CV
NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022

during the Covid-19 pandemic would be a challenge. As soon as the NY State Board of Elections
Political Calendar was published in early 2022 | used it to schedule four days ofl from work in
late April and seven days off throughout the month of May. | thought it was important to do as
much of the petitioning for my campaign myself, both due to limited resotirces and in order to
help introduce myself to members of my community, and } kaew [ couldn’t get it all done just on
weekends and weeknights afier work, My aim was to complete petitioning by May 24th, so all
those days off were scheduled prior to May 20th, the Friday prior. | am a public defender in
Bronx County Family Court and the process of taking time off requires scheduling hearings,
conferences, and other court dates around those days many weeks or months ahead of time. Asa
resuli ol scheduling time off in April end May, my court calendar fro.m May 24ih through the end
of june is particularly busy, and | wiil not be able o take many, if any, additional days off to
petition on my own.

6. In addition to scheduling time off from work 1o petition, [ atso made plans for
friends and family members io help collect signatures, | scheduled events, petitionting groups,
and even arranged for friends o come stay with me in my home from outside the district to help
for days at ﬁ time. Many of these iricnds, family members, and volunteers also took time off
from work and scheduled significant periods of time to come help petition. lime they are not
tikely to be able to spare again in the near future. My mother-in-law, Xizoxia Gu, works in
education and was able {0 use time during her school’s spring break and other scheduled days off
to petition for me among the Mandarin speaking community in the district; she was able to
gather over 100 signatures (which she surprised me with on Mother's Day, no fess). She will not
have the same availability in the new petitioning period, and is extremely discouraged and

disheartened by how those signatures she atready gathered are now invalid. Finally, in another
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particularly poorky timed plan, I have a friend from outside New York City staying with me to
help petition from May 14 until May 20; now, thanks Lo the ncw petitioning schedule, he will not
be able to collect any signatures for my campaign, and it is far too late for him to change his own
travel plans.

7. Requiring my campaign to start over will make it signilicanily more difficult to
get signalurés from those voters who already signed my petition, who believe they have already
signed and arc unaware that their earlier signatures arc now invalid. Most of my petitioning,
cspecially after the Court of Appeais decision on April 27h, t@k place within a mile or less of
my home, and it is very likely that many of the same voters will be in whatever new district [ end
up in. [n my experience, many people who would walk by and decline to sign my petition would

- explain that they had already sign.cd for another candidate this year,; most pcople seem to know
you cannot sign for multiple candidates, not 1o mention multiple {imes for the same candidate. In
the minds of the vast majority of voters who signed my petition already, they will assume they
should not stop and sign again, and that doing s¢ would be akin 1o cheating, like voting twice. |
anticipate significant difficulty in getting any of those voters to sign my new petili(;n starting
May 2151

i One of the most severe harms caused by the change in my petitioning period is
that I will not be able 1o petition alongside other candidates running as Libertarians in the
November 2{];22 elections. Since April 19th, at least 3 of the time [ have spent petitioning has
been with ane candidate or another. | have gathered signatures and attended campaign events
with Larry Sharpe, Thomas Quiter, Sean layes, and Bill Schmidt, all f.ibertarian state-wide
candidates. Campa{gning together has been far more effective than campaigning alone,

9, My campaign put so muich value on campaigning together with other candidates
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that in early March of 2022 | coordinared with Thomas Daniel Quiter, candidaie for LIS Senate
from New York, also endorsed by the Liberlarian Party of New Yerk, to have Mr. Quiter travel
from his home in Mount Upton, New York 2nd stay in a hotel near me for two weeks so that we
could petition together. Mr. Quiter was born with osteogenesis imperficta, britile bone disease,
and uses a custom made electric wheelchair and mobility van to get around. The process of
having Mr. Quiter travel to the (former) 14th Congressional District involved having & campaign
volunteer travel from New York City to Binghamton, NY by bus, then tske a cab from
Binghamton to bis home in Mt. Upton, NY, and then drive both of them back to New York City
in the mobility van. The process of campaig:.ling with Mr. Quiter (on those days | took off
specifically to do so, plus weekends) involved traveling from my home 1o his hotel, using a
hattery jump-box o jurnpstart his van, loading and locking him into the van on a mechanical
folding ramp, driving to an accessible location with goed foot traffic, unlocking and unloading
him from the van, and then finding & large enough spot to park his van for severa!l hours in New
York City. This process is then repeated on the way back after petitioning, and lakeﬁ several
hours that could have otherwise been spent gathering signateres, However, as we predicted,
campaigning together brought us far more signatures and more than made up for the time spent
in transit. Mr. Quiter will not be able to schedule or afford another trip to my new district once
thev are drawn, and ail the clear benefit we gained from working together will b;:: lost,

i0,  The above mentioned harms do not only effect my campaign and the rights of
those voiers who signed my petitions, they also affect my own righﬁ as a voter. [ am much fess
likely to be able to vute for myself, or for any independent US House or New York State Senate
candidates in my eventual districts. Additionally, the fact that fusn;'cr of my volunteers (especially

close friends and family members} are now interested in petitioning for Larry Sharpe, Thomas
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Quiter, and other statewide candidates when they are not able to petition for me as well, makes it
Tess likely that the statewide Libertarian ticket will achieve ballol access in this election, further
lirmiting my rights as a voter to vote for candidates of my choice,
1L Iam supporting Mr. Braitan’s request for three forms of relief in this action: (1)
that the deadline for independent statewide and State Assembly candidates to file their petitions
be extended from May 31,2022 10 July 5, 2022, so as to be coordinate with the new deadline set
(on May 11, 2022) for independent Congressional and State Senate candidates to file their
pelitions, permitting the circulation of joint petitions and joint campaigning: (2) that the signature
requirements for .indcpcndcnt Congressional and State Scnate candidates be seduced from the
statutory requirement of 3,500 signature and 3,000 signatures, respectively, by at least 50%, in
light of the burdens caused by the previous petitioning efforts which cannot be undone and which
will caus.c more burdens in the future, the difficulties caused by constantly-evolving new strains
of COVID-19 and associated restrictions and fears, and in the event the statewide filing deadline
is not extended, by the lack of assistance and coordination with statewide candidates whose
names woul& otherwise be on the same petitions; and (3) that the signatures collected by
independent Congressional and State Senate candidates between April 19 and the date of the
Court of Appeals’ order, from qualificd signers residing within the new district they seek to

qualify in, be included in and counted towatds their total signatres collected in the new district.

Abnathan Howe

Sworn to before me this ZHENLING ZHANG
day of May 2022 -y i Pubiic, State of New York
Rag. No 02ZH8373150
Qualified in Queens County

NOTARY PUBLIC Commission Expires April 2, 2026
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85

Intervenor Mark Braiman's Proposed Answer to Amended Petition .
with Additional Cause of Action Seeking to Modify Provisions
for Independent Congressicnal and State Senate Candidates,

dated May 16, 2022
[pp. 85 - 88]
[FILED: STEUBEN COUNTY CLERK 05/165/2022 04:29 PM INDEX NO. E2022-0116CV
NYSCEF DOC. NO. 558 RECEIVED NYSCEF: 05/16/2022

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF STEUBEN
X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICTA CLARING,
GEORGE DOOHER, JR., STEHPAN EVANS, LTNDA Index No. E2022-0116CV
FANTON, JERRY FISHMAN, JAY FRANTZ, ' '
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN PROPOSED ANSWER TO
ROWLEY, JOSEPHINE THOMAS, and MARIANNE AMENDED PETITION
VIOLANTE, ' WITHADDITIONAL CAUSE
OF ACTION SEEKING TO
Pelitioners, MODIFY PFROVISIONS FOR
INDEPENDENT
- against - CONGRESSIONAL AND
STATE SENATE
GOVERNOR KATHY HOCHUL, LIEUTENANT CANDIDATES

GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE BENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND.
REAPPORTIONMENT,

Respondents.

X

Petitioner-Intervenor Mark Braiman (“Pelitioner-Intervenot™), by his counsel, the Law Qffice of
Gary L. Donayan, for his Proposed Answer to (he Amended Petition with Additional Cause of Action
Secking to Modify Provisions for Independent Co‘ngrcssional and State Senate Candidates, afleges as
follows; -

1. Admits paragraphs 1-11, 32-217, 219-223, 235-245, 247-255, 257-261, and 265-274.

2. Lipon information and belief, admits paragraphs 12.26, 28-31, 218, and 224-233.

3 Denies paragraph 27.

4. Repeats and realleges his responses 1o the above paragraphs as appropriate, as his

response 10 paragraphs 234, 246, 256, and 264.

1l of 4
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NEW CAUSE TO MODIFY PROVISIONS OF THIS COURT'S MAY 11, 2022 DECISION
AND ORDER WHICH SET CRITERIA FOR BALLOT QUALIFICATION FOR
INDEPENDENT CONGRESSIONAL AND STATE SENATE CANDIDATES

(N.Y. Const. art. 1, §8, U.S. Const. Amends. [ and X1IV;
Facia] Violation of Free Speech Rights)

5. Petitioner-Intervenor incarporates each of the foregoing paragraphs as if fully set forth
herein.

6. Article I, §8 of the New York Constitution provides that “Every citizen may freely
speak, write and pﬁblish his or her sentiments on all subjects, being responsible for the abuse of that
right; and no law shall be passed to restrain or abridge the liberty of speech or of the press.”

| 7. Enforcement of this Court’s May 11, 2022 Decision and Order which set criteria for
ballot qualification for independent Congressional and State Senate candidates without modification
would, as applied, severely burden petitioner-intervenor’s Free Speech rights under the New York
Constitution, Art. I, §8, and the United States Constitution, First and Fourteenth Amendments.

8. As a result of the separation of the filing period for the petitions of independent
Congressional and State Senate candidates (June 27 — July 5, 2022), from the filing period for the
petitions of independent statewide candidates (May 24 — May 31, 2022), as well as the disqualification
of all signatures pr.evi0u51‘y collected by independent Congressional and State Senate candidates, and
the maintenance of the same high signature requirements set by the Election Law despite the much
greater difficulties now encountered by such candidates due both to the late promulgation of district
lings and the restrictions and fears caused h.y Covid-19, all part of this Court’s May 11, 2022 Decision
and Order, indeper;dent Congressional and State Senate candidates are prevented from fully exercising
the core political speech of circulating petitions, and competing in the 2022 election.

9. As a whole, these clements of the May 11, 2022 Decision and Order, to be enforced by
Respondent New York State Board of Elections, will be virtually impossible to comply with and

consequently will result in a reduction or elimination of independent Congressional and State Senate

2 of 4
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[FILED: STEUBEN COUNTY CLERX 05/16/2022 04:29 PM IKDEX NO. E2022-0116CV
NYSCEF DOC. ND, 558 RECEIVED NYSCEF: 05/16/2022
candidates for 2022.

10.  Tn particular, failurc 1o continue the Jongstanding and statutorily endorsed practic.e of
providing for the combination of petition sheets {or independent statewide candidates with those for
independent Couagressional and State Senate candidates, prejudices alike all indcﬁcndent candidates,
and independent politicat parties (known as independent bodies) endeavoring to achieve recognized
party status,

1. As such, the Court should remedy the harms caused by these insurmbuntablc obstacles,
as it has been mandated to do by the Court of Appeals in its decision of April 27, 2022.

PRAYER FOR RELIEF

WHEREFORE, Petitionet-Intervenor respectfully requests that this Court enter judgment and
order against Respondents as follows:

A, Modifying the May 11, 2022 Decision and Order, which set “political calendar dates™

for “the independent nominating process lor Member of Congress and New York State
Senate, for the November 8, 2022 General Election [or State Senate and Member of
{United States} House of Representatives,” so to set the same such dates for independent
statewide and independent New York State Assembly candidates as well;

B Modifying the May 11, 2022 Decision and Order, which ordered “the signature
requirements provided for by current law 10 be unchanged,” so to provide for a 50%
reduction in signatures required for independent candidates for Congress from 3,500 to
1,750 signatures, and for independent candidates lor State Senate fl;()m 3,000 to 1,500;

C. Modifying the May {1, 2022 Decision and Order, which sct May 21,2022 as “First day
1o sign” for independent Congressional and State Senate candidates’ petitions, so to
provide that velid signatures gathered on otherwise valid petitions between April 19 and

April 27, by the same candidates of voters residing within the newly-created districts, as
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the casc may be, shall also count towards the required total number of signatures;
D. Suspending or enjoining the operation of any other state laws or orders that would
undermine this Court’s ability to offer effective and complete relief to Petitioner-

Intervenor for the November 2022 election;

E. Awarding Petitioner-Intervenior all of his reasonable attomeys® fees and costs; and
F. Awarding Petitioner-Infervenor such other and further relief as this Court deems just
and proper.

Dated: May 16,2022
Manhasset, New York

THE LAW OFFICE OF GARY L. DONOYAN

"By: GaryL. Donoygs A
Attorn€ys for Petitioner-Intervenor Mark Braiman
565 Plandome Road, #209
Manhasset, New York 11030
(516) 312-8782

gdonoyan@verizon.net
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOOHER, IR., STEHPAN EVANS, LINDA

FANTON, JERRY FISHMAN, JAY FRANTZ,

LAWRENCE GARVEY, ALAN NEPHEW, SUSAN “Index No. E2022-0116CV
ROWLEY, JOSEPHINE THOMAS, and MARIANNE

VIOLANTE,

Petitioners,
- againsl -

GOVERNGR KATHY HOCHUL, LIEUTENANT
GOVERNOGR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL 1TEASTTE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK 'ORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

X

MEMORANDUM OF LAW IN SUPPORT OF _
PETITIONER-INTERVENOR'S MOTION TO INTERVENE AND
TO MODIFY ELECTION SCHEDULING PROVISIONS

Ciary L. Donoyan

Law Office of Gary L. Donoyan
365 Plandome Road, #209
‘Manhasset, New York 11030
(516) 312-8782

pdonoyaniglgarydonoyanlaw.com

Attorneys for Petitioner-lalervenor
Mark Braiman

May 16, 2022
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PRELIMINARY STATEMENT

Petitioner-Intervenor Mark Braiman is the candidate for Member of the United States .
House of Representatives from the (former) 22™ District of New York, of the Libertarian Party of
New York (“"LPNY™), in the election to be held on November 8, 2022. In support of his campaign,
Braiman states at his campaign website: “Ihe core idea of my platform is to change the law to
reduce the oppressiveness of the Federal government for as many people as possible. When
Congress, even backed by a majority of their vﬁtcrs, passes laws that use government power to
oppress a minority unnecessary, they are violating an ethical {(and sometimes) a Constitutional
responsibility.”

Because the LPNY did not meet the current requirements that would entitle it to recognized
“party” status, it must circulate independent nominating petitions to place its candidates on the
ballot by collectinglthc requisite number of signatures from potential voters. However, the ability
of the LPNY’s Congressional and State Senate candidates, including Petitioner-Intervenor, to
: engage with potential voters and pather their signatures is stymied by the May 11, 2022 scheduling

order of this Court — to be enforced. by Respondent New York State Board of Elections
("NYSBOE”}, who has that responsibility — that (1) their petitions must be filed separately from
the petitions of fhe LPNY’s statewide candidates, (2) the number of valid signatures required is
identical to the high number required by statute for ordinary circumstances, and (3) signatures
collected prior to April 27, 2022, when the Court of Appeals affirmed this Court’s ruling
eliminating the Legislature’s district lines, will not count towards their total number required.
Because Petitioner-Intervenor’s (and the other independent candidates™) free speech rights are
severely affected by those provisions, Petitioner-Intervenor now moves to intervene in this action,

and for appropriate modifications to the May 11, 2022 scheduling order.

2 of 13
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STATEMENT OF FACTS

The LPNY was Drgénized in 1972 by a group centered around Bd Clark, Tater the
Liberturian Party presidential candidate. The Statuc of Liberty is their ballot .symboli and they
appear on the ballot as the Libertarion Party. Starting in 1974, the LPNY has run candidates for
sﬁteﬁdc office (including 11.S. Senate and U.8, Presidential electors) every two years except for
1986, the only political organization in the state without recognized “party™ status to do so. It is
the recognized New York affiliate of the national LP, which is the third-largest political party in
the United States in terms of membership, popular vote secured in federal elcctions, and candidates
\f#ho run for federal, state, and local office per election,

In November 2018, the LPNY obtained recognized “party™ status as a result of its Governor
candidate having received sufficient votes in the General Clection that month, _Howcvcr, after a
change in the Election Law relating to the requirements to keep or maintain recognized “party™
status, in November 2020 the LPNY 10st that slatus, as a result of its President candidate not having
received sufficient votes in the General Election that month, and since then the LPNY has been an
independent body once again. The LPNY ficlded candidates for the 2022 state and federal
elections, including Peﬁﬁoaer—lntcn;cnnr, and js actively engaged in assisting alt of its candidates
in getting their names on the ballots,

A. Petitioner-futervenor Must Gather a Sufficient Number of Signatures on an
Independent Nominating Pefition in Order for His Name to Appear on a Ballot,

For purposes of determining whether a candidate for public office may appear on an
election ballot, New York divides candidates inte two categorics; those nominated by a recognized
“party,” and those nominated by an independent body. Election Law §§1»104(I12), and 6-100 et.
seg. A recognized “party” is “any political organization which, excluding blank and void ballots,

at the last preceding election for governor received, at least two percent of the fotal votes cast for
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its candidate for governor, or one bundred thirty thousand votes, whichever is greater, in the year
in which a governor is elected and at least two percent of the total votes cast for its candidate for
president, or one hundred thirty thousand votes, whichever is greater, in a year when a president
is elected.” Election Law §1-104(3). An independent body is “any organization or group of voters
which nominates a candidate or candidates for office to be voted for at an election, and which is
not a party as herein provided.” Election Law §1-104(12).

Candidates not nominated by a recognized “party™ may enly be listed on an election ballot
if they pather signatures on an independent nominating petition that conforms with Election Law
§6+140. '

In order 10 place a candidate on the election ballot, a hominating petition must be supported
by the signalures of registered New York voters. The number of signatures necessary i;or a
statewide candid:ate is 45,000 or one percent of the votes most recently cast for Governor,
whichever is less; for a candidate for Member of the U.S. House of Representatives, such as
Petitioner-Intervenor, 3,500 or five percent of the votes most recently cast for Goevernor in that
unit, whichever is less; and for a candidate of New Yerk State Senator, 3,000 or five percent of
the votes most recently cast for Governor in that unit, whichever is less. Election Law §6-142.

No petitioning candidate {s permitted to bepin collecting sipnatures prior (o six weeks
before the last day permitied to file the said petition in the year of the election in which the
candidate wishes 1o participate. In 2022, that six-week period begins on April 19 and ends on May
31. Election Law §§6-158(9), 6-138(4). However, pursuant to the May 11, 2022 scheduling order,
independent Congressional and State Senate candidates will petilion between May 21 and July §,
2022. All other independent candidates must still compilete their petitioning and file their petitions

by May 31, 2022
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B. The Challenged Restrictions Limit Petitioner-Intervenor’s Ahlllty to Engage
Veters and Collect Signaturcs.

Between April 19, 2022, when independent Congressional and State Senatc candidates
began petitioning to qualify for the ballot using the ol_cl district lines, and April 27, 2022, when the
Court of Appeals affirmed (against the predictions of many) this Court’s March 31, 2022 order
voiding those old lines, Petitioner-Intervenor and many other such candidétes spent countless
hours collecting signatures and organizing volunteers and paid petitioners, in the expectation that
their completed petitions could be filed six weeks later, on May 31, 2022, In addition, Petitioner-
Intervenor made, and other independent Congressional and State Senate candidatc.s typically made,
arrangements in their professional and personal lives to set aside those six weeks for the all-
important petitioning drive, arrangements many of which could not be undone, and many of which

can not be made again.

In addition, Petitioner-Intervenor will be losing a big motivational factor for collecting
signatures, and organizing others to collect signatures, because he will not be able to collect also
for his favored Governor candidate, Libertarian Larry Sharpe. While he may circﬁl ate his petitions
(which are combined with four other statewide Libertarian candidates, for Lieutenant Governor,
Attorney General, Comptroller, and US Senator), togcth:_:r with hi; new petitions between May 21
and May 31 (the last day to file the statewide petitions), for the remaining weeks, until the last day
to file the Congressional and State Sehate petitions which is July §, he will be petitioning only for
himself, while his Libertarian statewide candidate friends (if they have managed to qualify for the
ballot at all}, in tun, will have less incentive to assist his efforts. Together with the recent and
recum'ng- difficulties caused by consl.antiy-evolving new strains of COVID-19 and related

restrictions and common fears, which reduce the availability of signers and the efficiency of
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petition witnesses, this may very well be the most difficult year in New York history for

independent candidates for office.

Petitioner-Intervenor is not suggesting that the old petitions, circulated in the old districts,
should be a.ccept-cd for filing in whole by Respondent NYSBOL, or that the new six-weck petiod
for circulating independent Congressional and State Senatc candidates’ pctitions should be
changed. Petitioner-Intervenor requests only that Respondent NYSBOE be ordered to (1) extend
the filing deadlinie for all other independent candidate petitions to July 5, 2022, so that candidates
may continue Lo circulate and filc petition sheets joinily with one another, as is customary, (2)
accept independent Congressional and State Scnate candidate petitions with 50% of the statutory
requitcment of valid signaturcs, and (3) accept signaturcs on independent Congressional and Statc -

. Senatc candidate petitions collected prior to April 27, 2022, when the Caurt of Appeals affirmed
this Court’s ruling eliminating the Legislature’s district lines, as p.art of the total number required.
The current absence of those provisions violates the Constitution and should be immediately
remedied.
LEGAL STANDARD

Pursuant to the CPLR, a ¢court “shall™ permit a person to intervene as a matter of right; 1)
“upon timely méﬁon,*‘ 2) “when the representation of the person’s interest by the parties is or may
be inadcquate,” and 3} when “the person is or may be bound by the judgment.” CPLR 101 2(a)(2).
Separately, a court “may” in its discretion permit a party to intervene “when the person’s claim or
defense and the main action have a common question of law or fact.” CPLR 1013, “in exercising
its diseretion, the courl shait consider whether the intervention will unduly delay the determination

of the action or prejudice the substantial rights of any party.” 7d.
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New York courts liberally construe these statutes in favor of granting intervention. See,
e.g, Bay State Teating & Air Conditioning Co. v. Am. Ins, Co., 78 A.D.2d 147, 149 (4% Dept.
1980) (holding New York’s intervention provisions “should be liberally construed™); Yuppic

Puppy Pet Prod., Inc. v. St. Smart Realty, LLC, 77 A.D.3d 197, 201 (1" Dept. 2010) (“Intervention

is liberally allowed by courts, permtitting persons 10 inlervene in aclions where they have a bona

fide interest in an issue involved in that action.™); Plantech Hous., Inc. v. Conlan, 74 A.D.2d 920,

920 (2" Dept. 1980), appeal dismissed 414 N.E.2d 398 (“|Ujnder liberal principles of intervention
under the CPLR, it was an abuse of discretion to deny intervention in the present case.™).

The core consideration in determining if intervention is warranted is whether the proposed
intervenor has a “dircct and substantial interest in the outcame of the pmmcccdiné.“ Dierv. Bd. of
Assessment Rev, of Town of Niskavuna, 209 A.D.2d 788, 789 (3™ Dept. 1994). I[ “intervention
is sought as a matter of right lmlder CPLR 1012(a), or as u matter ol discretion under CPLR 1014,"
a proposed intervenor with a “real and 5uhstanti$l interest in the outcome of the proceedings”
should be granted intervention under either analysis. Wells Farpo Bank, Nat’]l Ass'n v, McLean,

70 A.D.3d 676 (2™ Dept. 2010) (quoting Berkoski v. Bd. of Trs. of Ine. Vill. of Southampton, 67
A.D.3d 840, 843 (2™ Dept. 2009)): see afse Cnty. Of Wesichester v. Dep't of Health of State of

N.Y, 229 A.D).2d 460, 461 (2" Dept. 1996) (“Generally, intervention should be permitted where
Apartments. Inc. v. Town of Clay, 112 A.D2d 750, 751 (4 Dept. 1985). Concerns “of judicial
efficiency and faimess to the original litigants, are more likely to be outweighed, and intervention
therefore warranted, when the intervenor has a direct and substantial interest in the outcome.of the

proceeding.” K. At 789.
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ARGUMENT
L Petitioner-Intervenor is entitled to intervention as a matter of right.

Petitioner-Intervenor's motion satisfics the first element of intervention as a malter of right:
it is timely. “In examining the timeliness of the motion. courts do not engage in mere mechanical

measurements of time, but consider whether the delay in seeking intervention would cause a delay

in resolution of the action or otherwise prejudice a party.” Jones v. Town of Carroll, 158 A.D.3d

1325, 1328 (4" Dept. 2018). Indeed, New York courts have held that “[i]ntervention can occur at

State Dep’t of Educ., 39 A.D.3d 916, 917 (3° Dept. 2007}, and at least one court granted

intervention ¢ven where the intervenor’s motion was made more than one year afier an Amended
Complaint was filed. See Jeffer v. Jetfer, 958 N, Y.5.2d 61 (Table) (Sup.Ct., Kings Cnty. 2010},
Moreover, in Bates v Jones, a federal nppcliatﬁ} court allowed candidates and voters to intervene
on appeal after the conclusion of oral argument. See 127 F.3d at $73-74 (granting intervention on
appeal to candidates and voters in appeal invalving the constitutionality of a California initiative
imposing legislative term limits).

Petitioner-lntervenor is filing this motion shortly aficr the May 11, 2022 scheduling order
was enlered. alongside this merits brief. [ntervention would not prejudice the existing parties or
delay the proceedings in any way.

Denial of intervention, on the other hand, would cause prejudice (o Petitioner-Intervenor,
as an independent Congressional candidate. And it would prejudice him as a New York voler as
well, who inarguably has an interest in the candidates running in the electoral district in which he

resides, but had no notice that all independent candidates across the State of New York were at
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such risk of nat qualifying for the November 2022 ballot, until the issuance of this Court’s May
11,2022 ch1eduling order.

Tt is also true that Petitioner-Intervenor has a direct and substantial interest that will not be
adequately represenled by the other pctitiolners in this litigation. Petitioner-Intervenor, as an
independent Congressional candidate, has a ur;ique interest in his campaign that gtate officials and
major parties do not share. These inferests may very well diverge ﬂ.'om those of all petitioners and
respondents in this action, including on potential issues concerning remedy that might emerge
during future appeals, such as subsequent alterations to election deadlines. In light of the many
permutations in which petitioners’ and respondents’ representation could prove o be inadequate
as this action proceeds, intervention is the onfy form of participation that will safeguard Petitioner-

" Intervenor’s interests,

Finally, the judgment in this action will unquestionably bind Petitioner-Intervenér. The

‘*i§ or may be bound™ element of intervention is generally understood by examining the

“potentially binding nature of the judgment™ on the Petitioner-Intervenor. Yuppie Puppy, 77

N.E.2d 1088, 1089 (N.Y. 1984) (holding that whether an intervenor “will be bound by the
judgment within the meaning of that subdivision is determined by its res judicata effect™). If
unimodified, the May 11, 2022 scheduling order will leave Intervenor-Petitioner with a nearly
impossible burden to overcome if he Is to qualify for the ballot, leaving him with no recourse.

1L Alternatively, the Court should grant Petitioner-Infervenvr permissive
intervention.

Should this Court decline 10 grant intervention as of right, Petitioner-Intervenor
respectinlty requests that the Court exercise its discretion to grant permissive intervention under

CPLR 1013, Aswith CPLR 1012(a)(2), the key question for this Court is again Mmthcr Petitioner-

¢ of 13

104 of 258



‘ : CNDEX NO., E2022-0116CV
NYSCEF DOC. NO. 703 _ RECELVED NMYSCEF: 08/05/2022

98
(FILED: STEUBEN COUNTY CLBRK 05/16/2022 04:29 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 559 RECEIVED NYSCEF: 05/16/2022

Intervenor possesses a “real and substantial interest in the outcome of [the] action.” St. Joseph’s
Hosp, Ilealth Ctr. V. Dep't of ilealth of State of N.Y., 224 A.D.2d 1008, 1008 (4™ Dept. 1996);

Berkoski, 67 A.D3d at 843; United Servs. Auto. Ass’n v. Graham, 21 A.D.657, 657 (1* Dept.

1964). In determining whether to grant permissive intervention, a “court may properly balance
the benefit to be gained by intervention, and the extent to which the proposed intervenor may be
harmed if it is refused, against other factors, such as the degree to which the proposed intervention
will delay and unduly complicate the iiliéation” bul crucially, considerations of delay and
complications “are more likely 1o be outweighed and intervention therefore warranted, when the
intervenor has adirect and substantial interest in the oulcome of the proceeding.” Pier, 209 A 13.2d
at 789,

.Granting intervention here would be consistent with grants of intervention is other special

proceedings. Petitioner-Intervenor shares in “common many questions of law and fact™ with the

rclief sought in the case. Inre UBS Fin. Servs,, Inc., 851 N.Y.S.2d 75. ~Thisis not a case where
the presence of the imervenor will complicate a lengthy discovery or trial process, as neither
discovery nor trizl is contemplated in this special proceeding.” fd. Instead, “the presence [of
intervenors] witl simply ensure that both sides of the novel and complex legal issues are presented
in this proceeding.” Fd.
[1.  Petitioner-Intervenar’s Constitutional Right to Free Speech has been Harmed.
The degree of scrutiny given to an election statuie or order increases with the severity of

the burden that the challenged measure imposes upon a First Amendment right. Price v. N.Y. State

Board of Elections, 540 F.3d 101, 108 (2™ Cir, 2008). People trying 1o persuade potential voters
to sign a ballot access petition engage in “interactive communication concerning political change™

{Mever v. Grant {486 U.S. 414, 420 (1998)), which is “core political speech.” Lerman v. N.Y.C.

10 of 13

.. 105 of 258

R S P T L s e A B e S e i 0 B e ane o e e L e



NYSCEF DGC. NO.

99

[FILED: STEUBEN COUNTY CLERK 05/16/2022 04:29 PI-jE

NYSCEF DOC. NG. 559

Bd. Of Elections, 232 F.3d 135, 146, 148 (2™ Cir. 2000) (holding that the speech of those gathering
signatures for ballot access petitions is “identical” 1o the speech of those gathering signatures for
ballot initiatives at issue in Meyer).

Onee this Court determines that strict scrutiny must be applied, it is presumed that the

challenged law or order is unconstitutional. Burdick v, Takushi, 504 U8, 428, 434 (1992); see

generally Meyer, 486 U.S. at 425 (striking criminal prohibition against the use of paid signature-
gatherers and describing the burden of strict scrutiny as “well-nigh insurmountabie™. To
withstand strict scrutiny, the government must prove that the law or order is necessary (1o achieve

a compelling governmental interest. Federal Election Comm’n v, Wis. Right to Life, Inc., 551

LS. 449, 450-51 (2007). If this is proved, the state must then demonsirate that the law or order is
also namrowly tailored to achieve the asserted interest, 1d,
In order to meet its burden of proof, the government “must do something more than merely

posit the existence of the disease sought (o be cured . Tumer Broad. Sys., [nc. v. FCC, 512 118,

022, 664 (1994). In other words, the government must {actually prove the existence of the evil
and that the challenged statme or order is narrowly tailored to remedy that evil.

Courts will routinely provide relief to petitioning minor party and indcpéndenl candidates,
when the normal pelitioning period is shorter than usual, or when speciai elections are called, in
the form of petitioning periods much shorter than normal, aﬁ extension of deadlines, or a reduction

ol signature requirements. See Breck v. Stapleton, 259 F.Supp.3d 1126, 1138 (D. Montana 2017)

(The court “must determine some figure that would approximate a ‘substantial modicum of

suppont’ in fight of the constraints imposed by Montana’s special election schedule. The Court
acknowledges that any figure would be arbitrary, but will endeavor 10 develop a figure that

reconciles Montana's right to impose the standard 5 percent requirement under normal

10
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circumstances and the unusual circumstances presented by Montana’s special election.”); Jones v,
McGuffage, 921 F.Supp. 2d 888, 903 (N.D. 1L 2013) (“[S]imply adopting the 5,000 signature
requirement would repeat the sins of the state’s continued use of the 5% requirement; it would
ignore the féctors that distinguish this special election process from a normal election cycle, where
signatures aze gathered in the Spring, where the signature gatheﬁng period last{s] 90 days, and
where all pmspe.:cﬁve candidates know well in advance when the election will be held (and
l.here-fore when the signature gathering period will commence). Thus, some further reduction to
account for these factors is appropriate, and a proportional reduction based on the shorlened
signature period is a[s] good as any.”}.
“The loss of First Amendment rights, for even minimal periods of time, unguestionably
, constitutes irreparable injury.” Elrod v. Bums, 427 U.S. 347, 353 (1976). Thus, in the context of
an alleged violation of First Amendment rights, a plaintiffs claimed irrcparablé harm is
inseparably linked to the likelihood of success on the merits of the plaintiff’s First Amendment
claim, The harm in this case is ¢lear. Absent intervention and a modification of the May 11, 2022 .
scheduling order, Petitioner-Intervenor will suffer a severe diminution in his ability to engage in
core pﬁlitical speech. [urthermore, absent prompt relief, Petitioncr-Respondent will lose the
cooperation of the LPNY's statewide candidates, who currently must file their petitions by May
31, 2022. Becguse Petitioner-Intervenor will be deprivec.l of his First Amendment rights if
Respondent NYSBOE enforces the provisions of the May 11, 2022 scheduling order challenged
here, emergency relief should issue forthwith.
Respondent NYSBOEL and the other parties to this action can claim no harm- resulting from
_the proposed intérvention and modification of the May 11, 2022 scheduling order. Even assuming,

arguendo, that modifying that order as proposed would slightly harm the election process (which

11
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it would not), that harm would not outweigh the diminution in the Petitioncr-Intervenor’s free
speech rights. Accordingly, the balance of equities favors the Petitioner-Intervenors.
CONCLUSION

Fot the foregoing reasons, Petitioner-Intervenor respectfully requests that the Court issue
an order permitting the intervention, and modifying the May 11, 2022 schcdulin;g order ta require
Respondent NYSBOE to (1) extend the filing deadline for all other independent candidate petitions
to July 5, 2022, sc that all independent candidates ray continue fo circulate and file petition sheets
jointly with one anaother, as is customary, (2} accept independent Congressional and State Senate
candidate petitions with 50% of the statutory requirement of valid signatures, and (3} accept
signatures on independent Congressional and State Senate candidate petitions collected prior to
April 27, 2022, when the Court of Appeals affirmed this Court’s ruling climinating the

Legislature’s district lines, as part of the total number required.

THE LAW OFFICE OF GARY [.. DONOYAN

287

/e
<185 Gary ¥.. Donoyan4GD-7542)
Attorneys for Petitioner-Intervenor Mark Braiman
‘565 Plandome Road, #209
Manhasset, New York 11030
(516) 312-8782

e ls g . =L

12

13 of 13

108 of 258

‘ R CNDEX NO. E2022-0116CV
703 _ RECELVED NMYSCEF: 08/05/2022

INDEX NO. E2022-0116CV
RECEIVED NYSCEF: 05/16/2022



CNDEX NO. E2022-0116CV

NYSCEF DOC. NO.

e 85 htarpaeb o s L e e B e LS i R R 1R B E 1 P Nl

102

RECEIVED NYSCEF: 08/05/2022

Intervenors The Parent Party of New York, Patrick Donchue, William
Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi
Stewart, Otis . Danne Jr., and Gavin Wax's Order to Show Czause

Regarding The Parent Party Intervenors’ Emergency Motion for
. Leave to Intervene, dated May 16, 2022
{pp. 102 - 104]
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NYSCEF DOC. ND. 561

PRESENT: HON. PATRICK F. MCALLISTER, 1.5.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, IR, STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
MNEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARIANNE VOLANTE,

Petitioners,
Y.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
‘FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

X

RECEIVED NYSCEF: 05/16/2022

At aﬁ?‘d@ the Supreme Court of the
Statc of New York, held in and for the County
of Steuben at 3 East P_nui‘cncy Square, Bath,
NY 14810, onthe [ day of May 2022.

Index No.: E2022-01)6CV

ORDER TO SHOW CAUSE
REGARDING THE PARENT
PARTY INTERVENQRS’
EMERGENCY MOTION FOR

LEAVE TQ INTERVENE

Upon the emergency motion of The Parent Party of New York, Patrick Donchue, William Noel,

Bran Robinsor, Danyela Snu:f.a Egorov, Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr., and Gavin Wax

to intervene in this action on the ground that their interests are or may be inadequalely represented and

they may be bound by the judgment entered herein and on the ground that their intervention will not

unduly delay the determination of the action or prejudice the substantial rights of any party; the Affidavits

of Patrick Donchue, William Noel, Brian Robinsen, Danyela Souza Egorov, Kevin Pazmino, Poot

Stewart, Otis D. Danne Jr., and Gavin Wax; the Proposed Petition with Additional Cause of Action

-1-
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Requesting Modifications 1o the Independent Nominating Petition Process; the Proposed Order, and the
Memorandum of Law, Petitioners and Respondents are hereby

+4 :
ORDERED TO SHOW CAUSE,onthe 2.6 day of May 2022 at 430 ,oras

soon thereafter as counsel can be heard, at Room __3__ at the Courthouse located at 3 East Puitency
Square, Bath NY 14810 [Virtual Appearance Permitted)], why, under CPLR § 1012 and/or CPLR § 1013,
The E’Qrcnt Party of New York, Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov,
Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr., and Gavin Wax should not be allowed to intervene as
Petjtioners; and

WHY THIS COURT should not amend its May 11, 2022 Order conceming ballot access
(NYSCEF Doc. No. 524) (the 'Ballot Access Order”} as follows:

1. The political calendar dates for independent nominating petitions listed on page 4 of the Ballot
Access Order shall apply to the independent nominating process for the following offices: (a) All
Statewide offices: (b) Representative in Congress; {¢) New York State Senale; (d} New York State
Assembly; and (e) all local public offices for the November 8, 2022 General Election;

2. With respect to the political calendar dates for the independent nominating process listed on
page 4 of the Ballot Access Qrder, the “First day to sign” is hereby modified to read “4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for independcnt
nominating petitions are hereby reduced by 50%, given the uncertainties caused by this action and related
redistricting litigation, and the ongoing COVID-19 pandemic; and |

WHY THIS COURT should not grant any such other and further relief as is just and equitable;
and it is further | l

ORDERED that of a copy of this Order and related documents be served on counsel to all parties
via NYSCEF, on or before the __i day of May, 2022, and that such service be deemed sufficient, and it

is further;

2.
2 of 3
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ORDERED that Petitioners and Respondents, including the NEW YORK STATE BOARD OF
ELECTIONS, shall file a copy with this Court of their reply/opposition papers, if any, in connection with

the above motion to intervene and/or any of the accompanying requests for relief, via NYSCEF, by

MNany, 24 2622 at
a [ |
DATED: Bath, New York

May lg_ , 2022

ENTER:

HON, PATRICK F. LLISTER, JS.C.

1 of 3
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Notice of Entry, dated May 17, 2022, with Intervenors The Parent

Party of New York, Patrick Donchue, William Noel, Brian Robinson, Danyela

Souza Egorov, Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr., and
Gavin Wax's Order to Show Cause Regarding The Parent Party
Intervenors' Emergency Mofion for Leave to Intervene, dated

May 16, 2022

!EE- 105 - 109]
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RECEIVED NYSCEF: 05/17/2022

SUPREME COURT QF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARING,
GEORGE DOOHER, JR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARIANNE VOLANTE,

Petitioners,
v.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Index No.: E2022-01316CV

Respondents,

x
PLEASE TAKE NOTICE that the within is a true copy of the Order to Show Cause
(NYSCEF No. 561, Motion No. 15) entered in the Steuben County Clerk’s office on May 16,

2022,

1 of &
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In addition, attached hereto are copies of related papers, which are now again being
served on all counsel via NYSCEF.

Dated: May 17, 2022 Respectfully submitted,
New York, NY
s/ Aaron Foldenauer

Aaron S. Foldenauer, Esq.
LAW OFFICE OF AARON S. FOLDENAUER
30 Wall Street, 8th Floor
New York, NY 10005
Telephone: (212) 961-6505

Email: aaron@nyelectionlaw.com

Counsel for the Parent Party Intervenors
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At aﬁ?m-_.! Tor} the Supreme Court of the
State of New York, held in and for the County
of Steuben at 3 East Pyjteney Square, Bath,
NY 14810, 0onthe J§" day of May 2022.

PRESENT: HON. PATRICK F. MCALLISTER, 1.5.C.

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,
LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARIANNE VOLANTE,

Petitioners,
v,

GOVERNCR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE
SENATE BRIAN A. BENJAMIN, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK
STATE BOARD OF ELECTIONS, AND THE
NEW YORK STATE LEGISLATIVE TASK
'FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

Index No.: E2022-0116CV

ORDER TO SHOW CAUSE
REGARDING THE PARENT
PARTY INTERVENOCRS®
EMERGENCY MOTION FOR
LEAVE TO INTERVENE

X

Upen the emergency motion of The Parent Party of New York. Patrick Donohue, William Noel,

Brian Robinsen, Danyela Souza Egorov, Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr., and Gavin Wax

to intervene in this action on the ground that their interests are or may be inadequately represented and

they may be bound by the judgment entered herein and on the ground that their intervention will not

unduly delay the determination of the action or prejudice the substantial rights of anj.r party; the Affidavits

of Patrick Donohue, William Nocl, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi

Stewart, Otis D. Danne Ir., and Gavin Wax; the Proposed Petition with Additional Cause of Action

-1-
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Requesting Modifications to the Independent Nominating Petition Process; the Proposed Order, and the
Memorandum of Law, Petitioners and Respondents are hereby

' 4
ORDERED TO SHOW CAUSE,onthe 2.6 day of May 2022 at $430 ,oras

soon thereafter as counsel can be heard, at Room __3__ at the Courthouse located at 3 East Pulleney
Square, Bath NY 14810 [Virtual Appearance Permitted], why, under CPLR § 1012 and/or CPLR § 1013,
The Parent Party of New York, Patrick Donohue, William Noel, Bri-an Robinson, Danyela Souza Egorov,
Kevin Pazmino, Pooi Stewart, Otis D. Danne Jr., and Gavin Wax should not be allowed t intervene as
Petitioners; and _

WHY THIS COURT should not amend its May 11, 2022 Order conceming ballot access
(NYSCEF Doc. No. 524) (the “Bailot Access Qrder™) as follows:

1. The political calendar dates for independent nominating petitions listed on page 4 of the Ballot
Access Order shall apply to the independent nominating process for the following offices: (a) All
Statewide offices; (b} Representative in Congress; (¢) New York State Senate; (d) New York State
Assembly; and (¢) all local public offices for the November 8, 2022 General Election;

2. With respect to the political calendar daltes for the independent nominating process listed on
page 4 of the Ballot Access Order, the “First day to sign" is hereby modified to read “4/19/22"; and

3. The signature requirements set forth in New York Election Law § 6-142 for independent
nominating petitions are hereby reduced by 50%, given the uncertainties caused by this action and related
redistricting litigation, and the ongoing COVID-19 pandemic; énd

WHY THIS COURT should not grant any such other and further relief as is just and equitable;
and it is further .

ORDERED that of a copy of this Order and related documents be served on counsel to all parties

via NYSCEF, on or before the Zg day of May, 2022, and that such service be deemed sufficient, and it

is further;

...115 of 258 .
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ORDERED that Petitioners and Respondents, including the NEW YORK STATE BOARD OF
ELECTIONS, shall file a copy with this Court of their reply/opposition papers, if any, in connection with
the above motion to intervene and/or any of the accompanying requests for relief, via NYSCEF, by

MM 24 .?_.02..? at
a §

DATED: Bath, New York

May _{é , 2022

ENTER:

HHON. PATRICK F. @LLISTER, 15.C.

-3
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Exhibit A-

(i) The Parent Party Intervenors' Memorandum of Law in Support
of Motion to Intervene and New Cause of Action Requesting
Modifications to the Independent Nominating Petition Process, dated

: May 16, 2022
(Reproduced herein at pages 17 to 31)

Exhibit A-
(ii) Affidavit of Patrick Donohue in Support of Emergency
Motion to Intervene, sworn to May 15, 2022
(Reproduced herein at pages 32 to 38)

Exhibit A-
(iii) Affidavit of William Noel in Support of Emergency Motion
. to Intervene,
sworn to May 15, 2022
(Reproduced herein at pages 39 to 41)

L Exhibit A-
(iv) Affidavit of Brian Robinson in Support of Emergency
Motion to Intervene, sworn to May 15, 2022
(Reproduced herein at pages 42 to 43)

_ Exhibit A-
(v) Affidavit of Danyela Souza Egorov in Support of Emergency
Motion to Intervene, sworn to May 15, 2022
(Reproduced herein at pages 44 to 45)

Exhibit A-
(vi) Affidavit of Kevin Pazmino in Support of Emergency Motion
to Intervene, sworn to May 15, 2022
{Reproduced herein at pages 46 to 47)

Exhibit A-
(vii) Affidavit of Pooi Stewart in Support of Emergency Motion
to Intervene, sworn to May 14, 2022
(Reproduced herein at pages 48 to 49)

Exhibit A- .

(viii) Affidavit of Otis D. Danne Jr. in Support of Emergency
Motion to Intervene, sworn to May 15, 2022
- (Reproduced herein at pages 50 to 51) -

...117 of 258
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Exhibit A- :
{ix) Affidavit of Gavin Wax in Support of Emergency Motion
to Intervene,
swern to May 15, 2022
{Reproduced herein at pages 52 to 53)

Exhibit A-
(x) [Proposed] Order Amending May 11, 2022 Ballot Access
Order
(Reproduced herein at pages 54 to 55)
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Exhibit A-
(xi) Intervenors The Parent Party's Proposed Petition with
Additional Cause of Action Requesting Modifications to the
Independent Nominating Petition Process,

dated May 16, 2022
[pp. 112 - 116]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

X

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINGQ, :

GEORGE DOGHER, JR., STEPHEN EVANS, ¢ Index No.: E2022-0116CV
LINDA FANTON, JERRY FISHMAN, JAY :

FRANTZ, LAWRENCE GARVEY, ALAN :

NEPHEW, SUSAN ROWLEY, JOSEPHINE :  THEPARENT PARTY

THOMAS, AND MARIANNE VOLANTE, :  INTERVENORS’ PROPOSED
:  PETITION WITH
Petitioners ADDITIONAL CAUSE OF ACTION
" :  REQUESTING MODIFICATIONS
_ v. :  TO THE INDEPENDENT
GOVERNOR KATHY HOCHUL, LIEUTENANT ¢ NOMINATING

GOVERNOR AND PRESIDENT OF THE :  EETITION PROCESS
. SENATE BRIAN A. BENJAMIN, SENATE :

MAJORITY LEADER AND PRESIDENT PRO

TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE

ASSEMBLY CARL HEASTIE, NEW YORK

.STATE BOARD OF ELECTIONS, AND THE

NEW YORK STATE LEGISLATIVE TASK

FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.
[ X

PLEASE TAKE NOTICE that Petitioner-Intervenors the Parent Party of New York,
Patrick Donohue, William Noel, Brian Robinson, Danyela Souza Egorov, Xevin Pazinino, Pooj
Stewart, Otis D). Danne Ir., and Gavin Wax (collectively, the “Parent Party Intervenors” or
"Petitioner—lnterveﬁors”) allege as follows and for their Proposed Petition with Additional Cause
of Action Requesting Modifications to the Independent Nominating Petition Process:

L. Petitioner-Intervenors incorporate paragraphs 1-26 and 28-233 in the Amended
Petition filed by Petitioners in this action as if fully set forth herein, except Petitioner-Intervenors

aver that they understand that this Court denied a previous motion to intervene concerning the

1 of &
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potential redrawing of the State Assembly map and that they are not seeking that relief here.

NEW CAUSE OF ACTION REQUESTING MODIFICATIONS TO THE
INDEPENDENT NOMINATING PETITION PROCESS

(First and Feurteenth Amendments of the US. Constitution; Free Speech and Freedom of
Association; N.Y. Const. art1. § 8)

2. It is settled that “ft)he right to associate with-the political party of one’s choice is
an integral part of th{e] basic constitutional freedom [of association].” Tashjian v. Republican
Party of Conn., 479 U.S. 208, 214 (1986) (intenal quotation omitted). Indeed, “[t}he freedom of
association protected by the First and Fourteenth Amendments includes partisan political
organization.” Id; see also New York State Bd. of Elections v. Lopez Torres, 552 U.S. 196, 204
(2008) (“*We have . . . acknowledged an individual’s associational right to vote in a party primary
without undue state-imposed impediment.”).

3 Ballot access rules implicate “two diﬂ'erent, although overlapping, kinds of rights—
the right of individuals to associate for the advancement of political beliefs, and the right of
qualified voters, regardless of their political persvasion, to cast their votes effectively.” Williams
v. Rhodes, 393 U.S. 23, 30 (1968); see Bullock v. Carter, 405 U.S. 134, 143 (1972) .(“[T}he rights
of voters and the rights of candidates de not lend themselves to neat separation; laws that affect
‘candidates always have at least some theoretical, correlative effect on voters.”); see also Buckley
v. Am. Constitutional Law Found., Inc., 525 U.S. 182, 192 (1999) (internal quotation marks and
citations omitted) (“[N]Jo litmus-paper test will separate valid ballot access provisions from invalid
interactive speech restrictions . . . [blut the First Amendment requires [courts] to be vigilant in
making those judgments, to guard against undue hindrances lta political conversations and the
exchange of ideas.”)

4, Where a challenged regulation “governs the registration and qualification of voters,

the selection and eligibility of candidates, or the voting process itself, [it] inevitably affects—at

22-
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least to some degree—the individual’s right to vote and his right to associate with others for
political ends.” Price v. New York State Bd. of Elections, 540 F.3d 101, 107-08 (2d Cir. 2008)
(quoting Andem‘an. v. Celebrezze, 460 U.S. 780, 788 (1983) (intemal quotatio_n marks omitted)).

5. As the Second Circuit has recognized, circulating petitions “clearly constitute[s]
core political speech,” because it “of necessity involves both the expression of a desire for political
changeand a discuﬁsion of the merits of the proposed change.” Lerman v. Bd. of Elections in City
of New York, 232 F.3d 135, 146 (2d Cir. 2000); see also Credico v. New York State Bd. of Elections,
751 F. Supp. 2d 417, 420 (E.D.N.Y. 2010} (finding irreparable injury wher.e plaintifts alleged that
the [BOE's] refusal to place a candidate’s name on the ballot violated plaintiffs® First and
Fourteenth Amendment rights to “fully express their political association with the parties or
candidates of their choice™).

6. The Court’s May 11, 2022 Order (NY SCEF Doc. No. 524) (the “Ballot Access
Order™) would severely burden the Parent Party Intervenors’ Constitutional rights to Free Speech
and Freedom of Association pursuant to the United States Constitution and New York State
Constitution.

7. The Court should amend the Ballot Access Order to vindicate the Parent Party
Intervenors’ freedom to associate with a political organization and participate in the political
process as it concerns the following 2022 elections in New York State: (a) All Statewide offices;
(b) Representative in Congress; (c) New York State Senate; (d) New York State Assembly; and

(e) all local public offices for the November 8, 2022 General Election.

3 0f 5
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PRAYER FOR RELIEF

WHEREFORE, Petitioner-Intervenors respectfully demand that this Court enter judgment
and order against Respondents as follows:
A Issuing an Ovder that amends the Court’s May 11, 2022 Order concerning ballot access
(NYSCEF Doc. No. 524) (the “Ballot Access Order”) as follows:

1. The political calendar dates for independent nominating petitions listed on
page 4 of the Ballot Access Order shall apply to the independent nominating process for
the following offices: (a) All Statewide offices; {(b) Representative in Congress; (¢) New
York State Senate; (d} New York State Assembly; and () all local public offices for the
November 8, 2022 General Election;

2. With respect to the political calendar dates for the independent nominating
process listed on page 4 of the Ballot Access Order, the “First day to sign” is hereby
modified to read “4/19/22”; and -

3. The signature requirements set forth in New York Election Lax-v § 6-142 for
independent nominating petitions are hereby reduced by 50%, given the_ uncertainties
caused by this action and related redistricting litigation, and the ongoing COVID-19
pandemic;

B. Awarding Petitioner-Intervenors all of their reasonable attorneys’ fees and costs; and

4 of §
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C. Awarding such other and further relief as this Court may deem just and proper.

Dated: May 16, 2022 Respectfully submitted,
New York, NY

/s/ Aaron Foldenauer
Aaron 5. Foldenauer, Esq.
LAW OFFICE OF AARON 8. FOLDENAUER
30 Wall Street, 8th Floor
New York, NY 10005
Telephone: (212} 96{-6305
Email: aaron(@nyelectionlaw.com

Counsel for the Parent Party Intervenors
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Exhibit A- 7 .
(xii) Intervenors The Parent Party of New York, Patrick Donohue, William
Neel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino, Pooi
Stewart, Otis D. Danne Jr., and Gavin Wax's Order to Show
Cause Regarding The Parent Party Intervenors' Emergency
Motion for Leave to Intervene, dated May 16, 2022
(Reproduced herein at pages 102 to 104)
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Intervener Mark Braiman's Order to Show Cause Regarding Emergency
Motion for Leave to Intervene, dated May 17, 2022

[pp. 118 - 120}
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At a Spe. T'of' the Supreme

Court of the State of New York,
beld in and for the County of
Steuben, at Three East Pultency
Square, Bath, New York, on the

1-7 day of May 2022,
PRESENT: HON. PATRICK F. MCALLISTER, |.S.C,
X

TIM BARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO, ,
GEORGE DOOHER, JR., STEHPAN EVANS, LINDA Index No. E2022-0116CV
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN ORDER TO SHOW CAUSE
ROWLEY, JOSEPHINE THOMAS, and MARIANNE REGARDING MARK
VIOLANTE, BRATMAN’S EMERGENCY

MOTION FOR LEAVE TO

Petitioners, INTERVENE
- apainst -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

X

UPON the emergency motion of Mark Braiman to intervene in this action on the ground that his
interests are or ma}- be inadequately represented and that he may be bound by the judgment entered
herein; the annexed affidavits of Mark Braiman, Cody Anderson, and Jonathan Howe; the Proposed
Answer to Amended Petition with Additional Cause of Action Secking 16 Modify Provisions for
Independent Congressional and State Senate Candidates; and the accbmpanying Memorandum of Law
of Gary L. Donoyan, Esq, Petitioners and Respondents are hereby

ORDERED TO SHOW CAUSE, on the g & day of May 2022, at_TL 30  oras soon
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thereafter as counset can be heard, at Part_ [Room _3_] at the Courthouse located at Three East
Pulteney Square, Bath, New York 14810, under CPLR 1012 and 1013,

{at WHY PETITIONER-INTERVENOR should not be allowed to intervene to
protect his rights as a voter and independent Congressional candidate, and

(b) WHY AN ORbER should not be issned modifying this Court’s May 11, 2022
Decisien and Order, which set “political calendar dates” for “the independent
nominating process for Member of Congress and New York Sﬁe Senate, forthe
November 8, 2022 General Election for State Senate and Member of [United
States] House of Representatives,™ so 10 set the same such dates for independent
statewide and independent New York State Assembly candidates as well; and

{c}  WHY AN ORDER should not be issued modifying the May 11, 2022 Decision
and Order, which ordered “the signature requirements provided for by current
1a-w to be unchanged,” so to provide for- a 50% reduction in signatures required
for independent candidates for Congress from 3,500 to 1,750 signatures, and for
independent candidates for State Senate from 3,000 to 1,500; and

(d) WHY AN ORDER should not be issued modifying the May 11, 2022 Decision
and Order, which set May 21, 2022 as “First day to sign” foj' independent
Congressional and State Senate candidates’ petitions, so to provide that valid
signatures gathered on otherwise valid petitions between April §9 and April 27,
by the same candidates of voters residing within the newly-created districts, as
the case may be, shall alsa count towards the required total number of sigt;amms;
and

(¢)  WHY THIS COURT should not grant such other and furiher relief as is just and

cquitable, and it is further
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ORDERED that service of a copy of this Order and accompanying documents be made on
counse| for alt paﬂies by NYSCEF, on or before the ﬁidty of May 2022, and that such service be
deemed sufficient, and it is further

ORDERED that Petitioners and Respondents, including Respondent New York State Board of
Elections, shall file with this Court, by NYSCEF, a copy of their opposition papers, if any, in
connection with the above motion to intervene and/or any of the accompanying requests forrelief, onor

4
before May _ 2.4 , 2022.

Dated: Bath, New York
May V7 2022
ENTER:

Hon. Patrick F, McAlWer, 18.C.
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Upstate Jobs Party and Unite New York's Motion for Leave to File
Brief as Amicus Curiae, dated May 18, 2022
[pp. 121-123)
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY €. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEFHEN EVANS,
LINDA FANTON, JERRY FISHMAN, IAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARIANNE VIOLANTE,
Petitioners,

Index No.;
E2022-0116CV

V.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAIJORITY
LEADER AND PRESIDENT PRO TEMPORE OF
THE SENATE ANDREA STEWART-COUSINS,
SPEAKER OF THE ASSEMBLY CARL HEASTIE,
NEW YORK STATE BOARD OF ELECTIONS,
AND THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH
AND REAPPORTIONMENT,

Respondents.

MOTION OF UPSTATE JOBS PARTY AND UNITE NEW YORK
FOR LEAVE TO FILE BRIEF AS AMICUS CURIAE

Upstate Jobs Party and Unite New York respectlully move this Court for leave to file the
attached brief as amicus curiae in support of the Libertarian Party,! In support of the Motion, they

state:

! No party’s counsel authored the attached brief in whole or in part, and no one other than Amicus
contributed money to fund the brief’s preparation or submission.

l
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INTEREST OF AMICUS CURIAE

Upstate JoBs Party (“UJP") and Unite New York (“UNY™) are two related entilies that form
one independent body under New York law. This independent body is currently circulating
independent nominating petitions under the brand name Unite. This independent body is currently
circulating petitioﬁs on behalf of candidates for govemer, senate, and state assembly. UJP first
circulat;ed independent nominating petitions in 2016.

UJP and UNY submit this brief in support of the Libeﬁarian Party’s Motion to Intervene
and to suggest the Court consider additional relief beyond that requested in the Motion. UJP and
UNY further submit this brief to inform the Court about various issues pertaining to the ability of
independent bodies to comply with New York’s statutory requirements for the submission of
independent candidate nominating petitions, and to urge the Court to consider alternative relief
sufficient to enable independent bodies to qualify their candidates for statewide office on the
November 2022 general election ballot.

ARGUMENT

UJP and UNY’s brief wiil be helpful to the Court because it outlines unique challenges
impinging on the-ability of independent bodies to satisfy statutory petitioning requirements for the
2022 general election. The-most important factor is the continuing lack of a congressional district
map, despite the fact that-signature collection for independent bodies depends on circulators
knowing in which districts petition signers live. A recent upsurge in COV1D-19 cases and severe
winter weather in upstate New York have further compounded independent bodies” dilemma.
Despite these intersecting crises, each of which has made signature collection in compliance with
New York;s statutory requirements more difficult, thus far no relief in terms of reduced signature

thresholds or extended deadlines has been awarded for independent statewide candidates. Similar
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relief to that already awarded for congressional and state senate candidates is necessary in this

context as well.

CONCLUSION

For the foregoing reasons, UJP and UNY respectfully move this Court for leave to file the

accompanying brief as amicus curize in this case.

DATED: May 18, 2022
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Respectfulty submitted,

/s/ Michael Buroer

Michael Burger

Fernando Santiago
SANTIAGO BURGER. LLP
2280 East Avenue
Rochester, NY 14610
Phone: (585) 563-2400

Fax: (585) 563-7526
mike@litgrp.com

fernando@litgrp.com

Counsel for Amicus Curiae

[NDEX NO. E2022-0116CV
RECELVED NYSCEF: 08/05/2022

INDEX NCG. E2022-0116CV
RECEIVED NYSCEF: 05/18/2022
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Curiae, dated May 18, 2022
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,

- LINDA FANTON, JERRY FISHMAN, JAY
FRANTZ, LAWRENCE GARVEY, ALAN
NEPHEW, SUSAN ROWLEY, JOSEPHINE
THOMAS, AND MARIANNE VIOLANTE,

Petitioners,

V.

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY
LEADER AND PRESIDENT PRO TEMPORE OF
THE SENATE ANDREA STEWART-COUSINS,
SPEAKER OF THE ASSEMBLY CARL HEASTIE,

NEW YORK STATE BOARD OF ELECTIONS,

AND THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH
AND REAPPORTIONMENT,

Respondents,

RECEIVED NYSCEF: 05/18/2022.

Index No.:
E2022-0116CV

BRIEF OF THE UPSTATE JOBS PARTY AND UNITE NEW YORK AS AMICUS

CURIAE

Upstate Jobs Party (“UJP”) and Unite New York {(“UNY™") are two related entities that form

one independent body under New York law. This independent body is currently circulating

independent nominating petitions under the brand name Unite. This independent body is

cirenlating petitions on behalf of candidates for governor, senate, and state assembly. UJP and

UNY submit this brief in support of the Libertarian Party’s Motion to Intervene and in support of

their requested relief. UJP and UNY Ruther submit this brief to inform the Court about various

issues pertaining to the ability of independent bodies to comply with New York's statutory

|
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requirements for the submission of independent candidate nominating petitions, and to urge the
Court to consider alternative relief sufficient to enable iﬁdependent bodies to -qualify their
candidates for statewide office on the November 2022 general election ballot.

New York law sets a high signature threshold and tight time constraiﬁts on the circulation
and filing of nominating petitions by independent candidates. Statewide independent candidate
nominating petitions must be signed b.y at least 45,000 New York voters, .with at least 500
signatures drawn from each of thirteen of New York’s 26 congressional districts. N.Y. Elec. § 6-
142(1). Independent candidates are not permitted to begin collecting signatures uﬁtil six weeks
before the filing deadline; signatures collected earlier than six weeks out are nc‘-t counted. Id. § 6-
138(4). Petitions can then be filed only within a narrow s@enday window “not earlier than
twenty-four weeks and not later than twenty-three weeks preceding” a general election. Id. § 6-
158(9). In 2022, the signature collection period began on April 19, 2022, and.the petition filing
period lasts from May 24 through May 31, now less than two weeks away. Moreover, independent
candidates cannot collect signatures from any registered voter who has already signed another
petilion “designating or nominating . . . a different person for the same office.” fd. § 6-138(1).

Ordinarily, independent candidates for statewide office would be able to comply with these
statutory requirements, but multiple factors have conspired to make the timely collection and
submission of nominating petitions impossible this year. First and foremost arhong these factors
is the continuing failure of New York to adopt a final congressional district map that can withstand
Judicial scrutiny. On April 27, 2022, a mere eight days into the signature collection period for
independent candidates, the New York Court of Appeals held that New York’s 'congressio'nal and
state senate maps were unconstitutional. See Matter of Harkenrider v, Hochul, No. 60, 2022 N.Y.

LEXIS 874, at *2 (Apr. 27, 2022). The Court of Appeals remanded the case to the trial court with

2 of 9

132 of 258

| _ _ CNDEX NO. E2022-0116CV
NYSCEF DOC. NO. 703 RECELVED MYSCEF: 08/05/2022

INDEX NO. E2022-0116CV
RECEIVED NYSCEF: 05/18/2022



FITLED: STEUBEN ) M q . ] CNDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022
126
[FILED: STEUBEN COUNTY CLERK 05/18/2022 10:04 AN INDEX NO. E2022-0116CY

NYSCEF DOC. NO. 598 RECEIVED NYSCEF: 05/18/2022

an instruction to work with a special master to devise constitutionally compliant senate and
congressional maps “with all due haste,” but did not prescribe a specific deadline for map
enactment or order any additional relief to accommodate candidates running for office this year.
Id. at *36-37,

On May 5, 2022, after more than two weeks of the six-week signature collection period
had already elapsed, the trial court released an advisory opinion declining to extend the petition
submission deadline for independent statewide candidates or to lower their signature threshold
from the statutorily required 45,000. See Adv, Op., Harkenrider v. Hochul, Index No. E2022-
0L16CV, at *2 (May 5, 2022). The court indicated that a new congressional district map would be
finalized no later than May 20, 2022—i e., eleven days before the close of the petition filing period.
On May 11, 2022', the trial court issued an order extending the filing period for independent
candidates for Congress and State Senate to June 27 through July 5, but it did not alter any
deadlines applicable to independent statewide candidates. See Order, Harkenrider v. Hochul, Index
No. E2022-0116CV, at *4 (May 11, 2022). Even assuming that a final congressional district map
is enacted by the date specified by the trial court, that would still leave independent statewide
candidates with less than two weeks to collect the statutorily required mumber of signatures from
the statutorily required number of congressional districts.

Additionally, independent candidate signature collection efferts have also been stymied by
two coinciding natural disasters. First, the State of New York has experienced a steady increase in
COVID-19 cases for the last two months, from a daily average of 1,644 cases on March 4 to a

current daily average of 9,544 on May 10.! The increased risk of infection has understandably

! Tracking Coronavirus in New York: Latest Map and Case Cou.nt, N.Y. Times

https:/Awww nytimes. comvinteractive/202 Hus/new-york-covid-cases html (last visited May 11,
2022).
. 3
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made many New Yorkers reluctant to interact with petition circulators who they do not know. In
fact, the CDC has designated all but one county in New York as medium to high risk for COVID
infections. On May 13, 2022, the New York Depariment of Health stated that the CDC had
increased the number of New York counties that were high risk from 36 to 45.° During the 2020
general election, the Governor acted to reduce the number of signatures required on independent

, candid:;te nominating petitions to 30,000 to accommodate the difficulty of collecting signatures
during a deadly pandemic;? this year, hdwever, no such relief has been forthcoming even though
the COVID-19 state of emergency declared by the Governor remains in effect.

In the midst of this COVID-19 surge, upstate New York Was also hit by a late-season
snowstorm on April 19, Binghamton, for example, reported record snowfall and declared a state
of emergency. Additionally, some 150,000 New York residents were without power, This occurred
on the very first day of signature collection, further hampering collection efforts for an entire
week.’

Hence, independent statewide candidates are currently faced with a. new statutory

requirement that they collect at least 45,000 signatures overall—three times the previous statutory

2 See State Department of Health Recommends Those Living In High-Risk Counties or

Personally At-Risk Wear Masks Indoors During Sirge According to CDC Recommendations,
{N.Y. State Dept. of Health, May {3, 2022) available at

https://health.ny. govi/press/releases/2022/2022-05-13 covid mask recommpendation.htm {last
visited May 16, 2022)

* NY. State Bd. of FElections, Flection Law Update 2020 69,
hiips:/www.elections ny. gov/NY SBOE/download/law,/ 202 0E lectionLawUndate. pdf (last visited
May 13, 2022).

* Gov. Kathy Hochul, Exec. Order 11.5, {Apr. 15, 2022), available at:
https:/fwww.governor.ny.gov/executive-order/no- 1 1 5-declaring-disaster-emergency-state-new-

york.
3

Jesus Jiménez & Eduardo Medina, April Snowstorm Knocks Out Power Across Northeast,

NY. Times (Apr. 19, 2022), https:/Aeww nytimes com/2022/04/18/us/northeast-snowstoms hitml|
{last visited May 11, 2022).

4
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amount—and 500 signatures from thirteen of New York’s congressional districts by the end of
this month, even though no constitutional congressional district map is currently in place and likely
will not be before .May 20. See Adv. Op., Marter of Harkenrider, Index No. E2022-0116CV, at
*2. And independe_nt bodies must satisfy this new stanitory requirement while competing with
record-breaking snowstorms .and an increasing spread of disease that has killed more than one
million Americans.

Even if independent bodies can safely navigate these two natural disasters, petition
circulators for independent candidates have no way of knowing where. district lines will be drawn,
and in the absence of any relief will be forced to guess. They are also collecting signatur-es at the
same time and for the same offices as circulators of party designating petitions; according to state
law, if a registered voter signs both an independent candidate nominating petition and a party
designating petition, their signaturé on the latter will take precedence even if signed later in time.

N.Y. Elec. § 6-138(1). Furthermore, there has been no guarantee forthcoming from any state court

that signatires collected before the May 20 release of a final map will be valid, even if by sheer

luck they were collected within the “cotrect” district. Scores of already collected signatures could
be rendered uncountable in the congressional districts where they were collected, and independent
candidates would be left with barely more than one week in which to eliminate any deficit. The
relief granted on May 11 by the trial court has only made matters worse, because it ensures that
independent bodies must have circulators in the field during two different timeframes—once
during the final week of May for their statewide candidates, and then again in June for their
congressional and state senate candidates. Generally, to save on time and money, petition
circulators for independent bodies circulate petitions for all of the independent body’s candidates

at once. Additionally, independent body candidates for statewide office generally work with down-
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ballot candidates circulating petitions in their local districts to obtain a sufﬁcient.number of
signatures to pet their names on the independent ballot line. Accordingly, this Court’s order
staggering the petition circulation periods for different offices causes a costly duplication of
efforts.

Additionally, petitioners are struggling to find willing signers, as they are finding voters
confused about the process due to the multiple court actions and near-daily decisions being
announced. See Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006} {“Court orders affecting elections,
especially conflicting orders, can themselves result in voter confusion and consequent incentive to
remain away from the polls. As an election draws closer, that risk wil! increase.”).

The current state of play is also a nightmare for election administrators and those state and
local officials tasked with verifying petitions. Like independent bodies, administrators lack judicial
guidance on whether signatures collected before May 20 should be counted towards the 500-
signature threshold for the congressional districts in which they were collected. Administrators
also lack clear gnidance on whether they shouid count signatures on independent nominating
petitions when the same voter later signed a party designating petition for a candidate for the same
office, although state law seems to indicate that independent bodies always lose in such a scenario.
The different signature collection periods for independent candidates dependent on the office for
which they are competing adds an additional logistical headache. The lack of definitive answers
to these questions will inevitably lead to the application of inconsistent standards, thereby
imperiling the federal equal protection rights of independent statewide candidates. |

Under New York law, independent statewide candidate signature collection depends on a
single baseline condition: An approved final congressional map that enables candidates to collect

the requisite number of signatures from at least half of the State's congressional districts with
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certainty that they are collecting signatures in the right places. Although the trial court extended
signature collection and peﬁtion filing deadlines for congressional and state senate candidates, it
did not do so for independ;em statewide candidates even though their signature collection efforts
similarly depend on an approved congressional district map. The different signature collection
periods impose an additional burden on independent bodies by forcing them to collect signatures
for different candidates at different times, as opposed to asking one persen to sign petitions for all
of the independent body’s candidates at one time. Independent bodies cannot even be assured that
their diligence in signature collection will be rewarded, because state la\;a appears to privilege
signatures on party designating petitions even if collected after identical voter signatures on
independent nominating petitions. Compare N.Y. Elec. Law § 6-138(1) (statitig that a signature
on an independent nominating petition is invalid if the same signatory appears on another
independent nominating or party designating petitidn); with N.Y. Elec. Law § 6-134(3) (stating
that a signature on a party designating petition is invalid if it appears on another party designating
pe,tit.ion bearing thr..e'same date, but if the signature appears on different party designating petitions
with different dates, the earlier dated petition remains valid).

Accordingly, extending the independeﬁt candidate signature collection period so that it
begins after the party designating petition filing deadline will enhance efficiency for independent
bodies, by enabling them to collect signatures for all offices at the same time, while also reducing
the adnﬁnisiraﬁve burden for election administrators by reducing the overall number of duplicate

signatures and the possibility of inconsistent standards for the rejection thereof.® Something must

6 The U.S. Court of Appeals for the Second Circuit has previously acknowledged that New
York’s petitioning process places a heavy burden on small parties. Finding even a few signatures
can be like finding a needle in a haystack. Amici here do not concede that New York’s petitioning
process is consistent with the Fourteenth Amendment’s Equal Protection Clause. For purposes of
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yield, or independent candidates will be unfairly punished for the failure of thf: New York State
Inde-pendent Redistricting Commission to adopt a constitutional congressional map. UJP asserts
that the relief requested by the Libertarian Party of New York in its Motion to Intervene is a good
start and would eliminate prejudice 1o independent statewide candidates without necessitating
further changes to the State’s congressionallmap‘ However, although an extension of the May 31
deadline and a re-ductipn in the 45,000 signature requirement would certainly help, that relief alone
would not solve every problem without also ensuring that independent bodies are able to collect
signatures for all their supported candidates at the same time and begin coliection after party
designating petitions have been circulated and filed.

Accordingly, UJP urges the Court to consider the follov:ring amendments to the Court’s
May 11, 2022 order: | |

. A coﬁsvlidatiun of petition filing deadlines for independent statewide candidates with the
deadlines for independent congressional and state senate candidates;

2. Moving the siart of the independent nominating petitioning period to June 14, 2022, after
Party designating petitions have been circulated and filed, with the independent nominating
petition filing period during the week of July 19, 2022 through July 26, 2022;

3. A reduction in the total required number of signatures for an independent stat.ewide
candidate nominating petition from the statutory threshold of 45,000 fo 15,000 (which was
the statutorily required number of signatures for decades before the law was revised in

2020);

this brief, however, Amici are attempting to abide by the rules currently in place. See Lerman v.
Board of Elections, 232 F.3d 135, 146-48 (2d Cir. 2000).
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4. A reduction in the number of signatures required from each congressional district from the
statutory threshold of 500, or a reduction in the number of congressional districts from
which signatures must be collected from the statutory threshold of thirteen; and

3. An order that all signatureé collected on independent nominating petitions before the
release of a final congressional district map on May 20 and that were otherwise valid under
the district lines in place prior to May 20, are valid.

DATED: May 18, 2022 Respectfully submitted,

/s/ Michael Burger
Michael Burger

Femnando Santiago
SANTIAGO BURGER LLP
2280 East Avenue
Rochester, NY 14610
Phone: (585) 563-2400
Fax: (585) 563-7526
mike{@litgrp.com
fernando@litgrp.com
Counsel for Amicus Curiae
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN :

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINQ,
GEORGE DOOQHER, IR., STEHPAN EVANS, LINDA Index No. E2022-0116CY
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN NOTICE OF ENTRY
ROWLEY, JOSEPHINE THOMAS, and MARIANNE
YIOLANTE, ]

Petitioners,

- apainst -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIBENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

X
PLEASE TAKE NOTICE that the within is a true copy of the Order to Show Cause (NYSCEF
Doc. No. 533, Motion No. 17) entered in the above-captioned proceeding in the Office of the Steuben

County Clerk on May 17, 2022,

In addition, served herewith by NYSCEF on counsel for all parties is a copy of the
accompanying documents,

Dated: May 18,2022
Manhasset, New York

TII%’ QFFIC 'JL};(Q_&_I(Y L. DONOYAN

LT (e T
“By: Gar§ L. Donoyan 7~ )
Attorneys lor Petitioner-Intervenor Mark Braiman
565 Plandome Road, #209
Manhasset, New York 11030
{516) 312-8782
gdonoyanf@verizon.net
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Al a o’ T‘of the Supreme
Court of the State of New Yerk,
" held in and for the County of

Steuben, at Three East Pulteney
Square, Bath, New York, on the
{7 day of May 2022.
PRESENT: HON. PATRICK F. MCALLISTER, J.8.C.
X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA-CLARING,
GEORGE DOOHER, JR., STEPAN EVANS, LINDA Index No, E2622-0116CV
FANTON, JZRRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN ORDER TO SHOW CAUSE
ROWLEY, JOSEPHINE THOMAS, end MARJANNE REGARDING MARK
VIOLANTE, ) BRAIMAN'S EMERGENCY
: ' MOTION FOR LEAVE TO
Petitioners, INTERVENE
- against -
GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND FPRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL IIEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, und THE NEW YORK STATE LEGISLATIVE
TASK. FORCE ON DEMOGRASHIC RESEARCH AND
REAFPORTIONMENT,
Respondents.
4

UPON the emergency motion of Mark Braiman to intervene in this actionon the ground that his
interests are or may be inadequately represented and that he may be bound by the judgment entered
herein; the annexed affidavits of Mark Braiman, Cody Anderson, and Jonathan Howe; the Proposed
Answer to Amended Petition with Additionsl Cause of Action Seeking to Modify Provisions for
Independent Conpressional and Stete Scnate Candidates; and the accompanying Memorandum of Law
of Gary L. Donoyan, Esq, Petitioners and Respondents are hercby

ORDERED TO SHOW CAUSE, on the 2 b day of May 2022, 1 _J2 30  orassoon
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thereafter as coumsel can be hemd, at Part

[Roors 3 Jat the Courthouse located at Three East
Pulteney Square, Bath, New York 14310, under CPLE 1012 and 1013,
o (e}  WHY PETITIONER-INTERVENOR should not be allowed to intervene to
protect his rights as a voter and ind:pcn&cnl Congressional candidate, and
(5}  WHY AN ORDER should not be issued modifying this Court's May 11, 2022
Degision end Order, which set “political calendar dates™ for “the independent
nominating process for Member of Congress and New York State Senate, for the
November 3, 2022 General Election for State Senate and Member of tUnitcd
States] House of Representatives,” so to st the same such dates for independent
statewide and independent New York State Assembly candidates as well; and
ic) WHY AN ORDER should not be issued modifying the May £1, 2022 Decision
&nd Order, which ordered “the signatere requirements provided for by current
ls.w to be unchanged,” sa to provide for & 50% reduction in signatures required
for independent candidates for Congress from 3,500 to 1,750 signaturss, and for
independent candidates for State Senate from 3,000 10 1,500; and
{d)  WHY AN ORDER should not be issued modifying the May 11,2022 Decision
and Order, which set May 21, 2022 as “First day to sign™ for independent
Congressional and State Senate candidates” petitions, so to provide that valid
signatures gathered on otherwise valid petitions between April 19 and Apnil 27,
by the sarme candidates of voters residing .within the newly-created districts, as
the case may be, shall elso count towards the required total number of signamres;
and
(¢  WHY THIS COURT should not grant such other and further refief as is just and
equitable, and M is further

2 of 3
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ORDERED that service of a copy of this Order and accompanying documents be made on -
counsel for all parties by NYSCEF, on or before the _ﬁ?ay of May 2022, and that such service be
deemed sufficient, and it is fu'rlhcr

ORDERED that Petitioners and Respondents, including Respondent New York Statc Board of
Elections, shall file with this Court, by NYSCEF, a copy of their opposition papers, if any, in

_cannection mththcahov: motion to intervene nndlorany of the accomparnrying requests for relief, on or
before May __ﬂ_, 2022.

Dated:; Bath, Mew York
May \ 7 202

" (D

Hon. Patrick F. McAll ,J1.8.C,
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Affidavit of Mark Braiman in Support of Emergency Motion for
Leave to Intervene, sworn to May 15, 2022

[pp. 137 - 162]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOOHER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT
FANTON, JERRY FISHMAN, JAY FRANTZ, :
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index Na. E2022-0116CV
ROWLEY, JOSEPHINE THOMAS, and MARIANNE

VIOLANTE, :

Petitioners,
- against -

GOVERNOR KATHY HOCHUL, TIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PR TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK, STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE L.EGISEATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCIT AND
REAPPORTIONMENT, ' '

Respondents.

STATE OF WASHINGTON )
COUNTY OF KING % ss':

I, Mark Braiman, being duly sworn, depose and say:

I 1am a candidate for Member of the United States Hotns.e of R.e_prcscn[ativcs. formerly
eunaing in the 22™ District of New York, having been endorsed by the [.}bcnminn Party of New York,
an indcpc:.ndcm body.

2 | submit this affidavit in support of my c«.ﬁergenc}- requesl Lo inlervenc in the above-
captioned action. [ am fully familiar with the facts and circumstances stated herein.

3. Iam moving for leave to intervene by order 10 shaw cause so thal my rights as a voter

and candidate for 2 non-recognized party, known as an independent body, will be protected.
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4. 1 seek to intcrvene as of right in this action, on the ground that my interests are not

adequately represented by the present parties and since [ may be bound by any judgment rendered
herein. CPLR §1012(aX2) {"Upon timely motion, any person shall be permitted to intervene in any
action ... when the representation of the person’s interest by the parties is or may be inadequate and
the person is or may be bound by the judgment.™)

5. in.thc alternative, I scek 1o intervene by permission in this action, o the ground that
my claim and the main action “have a common question of law or fact.” CPLR §1013.

6.  The Legislature’s unconstitutional redistricting has harmed voters’ and candidates’
interests in fuir represcntation. In addition, this Court's Decision and Order of May 11, 2022 also
harmg the interests and rights of independent Congressional and State Senate candidates. Pursuant
to that order, Respondent New Yerk State Board of Elections will now require independent
Congressional and Statc Senate candidates to siart collecling signatures no sooncr than May 21,
2022, and file their petitions six weeks thereafter, by July §, 2022. None of the signatures collected
between April 19, 2022 and Apri] 27, 2022, even if within the new districts for the same candidates,
will be considered valid (though previously-collected signatures for recognized parly candidates for
the same offices ;;vill count to permit some of those candidates to qualify for the ballot without any
further petitioning at all). The number of signatures required has not changed from the statutéry
requirement, which is 3,500 signatures for each independent Cc}ngrcssinnal candidate, and 3,000
signatres for each independent State Senate candidate. However, none of the independent
Congressional and State Senate candidates will be able to gather signatures on jeint petitions with
any independent statewide candidates, because the two sets of petitions must be filed separately,
which is absolutely not the statutory structhuwe intended by the Legislatwre. Those independent
statewide pelitions must still be filed by May 31, 2022, while the independent Cangressional and

State Senate petitions may not be filed before June 27, 2022, eliminating the possibility of joint
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filings with joint petitions,

7. The redrawing of Congressional and Statc Senate district lines has resulted in 2
likelihood that the signatures gathered by independent Congressional and State Senate candidates
will not meet the statutory requirements, and sufficient signatures cannot be gathered between the
new starting date for pefitioning of May 21, 2022, and the deadline for filing on July §, 2022.
Between Aprit 19, 2022, when independent Congressional and State Senate candidates began
petitioning o gualily for the baliot using the old district lines, and April 27, 2022, when the Court
of Appeals affirmed (against the predictions of many) this Court’s March 31, 2022 voiding of those
old lines, { and many other such candidates spent countless hours collecting signatures and
organizing volunteers and paid petitioners, in the expectation that our completed pctit-ions could be
filed six weeks later, on May 31, 2022, In addition, I made, and other independent Congressienal
and State Senate candidates typically made, arrangements in our professional and personal lives to
set aside those six weeks for the all-important petitioning drive, arrangements many of which could
not be undone, and many of which can not be made again.

8. In addition, I will be losing a big motivational factor for collecting signatures, and
organizing others 1o collect signatures, because I will not be able to caliect also for my favorite
Governor candidate, Libertarian Larry Sharpe. While | can circulate his petitions (which arc
combined with four other statewide Libertarian candi;iate.s, for Lieutenant Governor, Attorney
General, Comptroiler, and US Senator), together with my new petitions between May 21 and May
31 (the last day to file the statewide petitions), for the rcmaining- weeks, until the last day to file the
Congressional and State Senate petitions which is July 5, I will be petitioning only for myself, while |
my Libertarian statewide candidate friends (if they have managed to qualify for the ballot at all), in
turn, will have less incentive fo assist my efforts. When you add on the recent and recurring

difficulties caused by constantly-evolving new strains of COVI[-19 and refated restrictions and
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common fears, which reduce the availability of signers and efficiency of petition witnesses, this
must be the most difficult vear in New York history for independent candidates for office.

9. I am requesting three forms | of relief in this action: (1) that the deadline for
independent statewide and State Assembly candidates to file their petitions be cxtended from May
31, 2022 o July 5, 2022, 30 25 to be coordinate with the new deadline set (on May 11, 2022} for |
independent Congressional and State Senate candidates to file their petiions, permitting the
circulation of joint petitions; (2) that the signature requirements for independent Congressional and
State Senate candidates be reduced from the statulory requirement of 3,500 signature and 3,600
signatures, respectively, by at least 50%, in light of the burdens caused by the previous petitioning
efforts which cannot be undone and which will cause more burdens in the future, the difficultics
cansed by cunstaz.itly-cvolving new strains of COVID-19 and associated restrictions and fears, and
in the event the statewide filing deadline is not exiended, by the lack of assistance and coordination
with statewide candidates whose names would otherwise be on the same petitions; and (3) that the
signatures collected by independent Conpressional and State Senate candidates between April 19
and April 27, 2022, from qualified signers residing within the new district they seek to qualify in, be
included in and counted towards their total signatures collected in the new district.

10. I have not made any prior application for the relief requested herein, in this or any

court.
/ /M o Wm shis/ez_
iy, Mark Braiman
Qte'é.‘.'.‘t'.. s,
Swom to before me this & ;9.-;;.;"",20”;}:_0'
/ day of May 2022 E
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TiM HARKENRIDER, GUY C, BROUGHT,

LAWRENCE CANNING, PATRICIA CLARINO,

GEORGE DOOHER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT
FANTON, JERRY FISHMAN, JAY FRANTZ,

LAWRENCE GARVEY, ALAN NEPHEW, SUSAN Index No, E2022-0116CV
ROWLEY, JOSEPHINE THOMAS, and MARGARET

VOLANTE,

Petitioners,
- against -

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN
BENJAMIN, SENATE MAJORITY LEADER AND
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY
CARL HEASTIE, NEW YORK STATE BOARD OF
ELECTIONS, and THE NEW YORK STATE LEGISLATIVE
TASK FORCE ON DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents,

STATEOFNEW YORK )
COUNTY OF SCHOHARIE )

l, Willizam Cody Anderson, being duly sworn, depose and say: )

1. 1am Chairand de facto President of the Libertarian Party of New York (“LPNY™), an
independent body and unincorporated association.

2. 1, on behalf of the LPNY, submit this affidavit in support of the motion of proposed
intervenor Mark Braiman, who is the LPNY's candidate for Member of the U.S. House of
Representatives (“Congress”™) from the (former) 22™ District of New York, to intervene in the above-

captioned action. I am fully familiar with the facts and circumstances stated herein.

3. In 2018 the LPNY’s Governor candidate crossed the vote threshold required for the
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LPNY fo obtain recognized party status, the first time in its fifty year history it had achieved such
status. However, the Legislature passed a new election law in 2020, which truncated the period of the
status enjoyed by &ll recognized parties into two ysars mher than four, Under the new law, in addition
to the Governor candidates, the President candidates are also required to meet a certain vote threshold,
and in addition, that vote threshold was set at a number more than double what it had been for decades.
Sure enough, in November 2020, and also due to the limited campaigning that was a result of New
York's Covid-19 trave! restrictions, the LPNY’s President candidate did not meet the new vote
threshold, and the LPNY was reduced to independent body status again. |
4, The LPNY's current Governor Mdate, Lamry Sharpe, now provides the énly
opportunity for the LPNY to regain its recognized party status, and it must gather a minimum of 45,000
valid signatures in order even 10 appear on the 2022 ballot.
5, In past yem’s.. in every even numbefed year from the 19803 up to and including 2018,
LPNY candidates for Congress and New York State Senate (as well as for New York State Assembly)
were slways actively recruited, particularty for those districts across New Yark for which their petitions
would be filed with Respondent New York State Board of Elections (“NYSBOE™.1 One important
“value of such candidates for the LPNY, in the ycaz;s in which it is an independent body, is that such
petitions can be and typically are combined with that of the LPNY s statewide candidates, which bave
qualified for the ballot every two years since the 19803, thus providing an assist both to our statewide
candidates, and 10 our Congress and State Senate candidates. But even local candidates whose petitions
are not combined with the statewide candidates’ petition provide assistance, by commonly circulating

both petitions and seeking to obiain signatures on each one. One exception to that pattemn was in 2020,

{ Candidates ranning in districts wholly within a county, or within New York City, will file their petitions with the
board of clections for that county, or for New York City, respectively. Candidates nmning fn districts that ¢encompass
parts of more than one county, other than those wholly within New Yerk City, wilt file their petitions with Respondent
NYSBOE.
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when our President candidate qualified for the ballot by election at a national party convention, because
as noted, that year the LPNY was a recognized party. The enthusiasm of those locat candidates and
their familiarity with their communities and local political activists always provides a substantiaf boost
to our statewide candidates’ efforts to qualify.for the ballot, whether or not each Congress or State
Senate candidate him or herself qualifies for the bal]ot, because alt collected signatures will count
towards the statevnde total regardless.

6. In 2022, the LPNY and/or its local county affiliates endorsed four Congress candidates,
two State Senate candidates, and three State Assembly candidates, as follows:

- Howard Rabin, for Member of the U.S. House of Reprentatives (1% District)
-- Michael Rakebrandt, for Member of the U).S. House of Representatives (2° District)
-~ Jonathan Howe, for Member of the U.S. House of Representatives (14" District)
- Mark Braiman, for Member of the U.S. House of Representatives (22 D:stnct}
- James Coll, for State Senate (6® District)
—~ Blay Tamoff, for State Senate (7" District)
~ Joseph Maffia, for State Assembly (75" District)
— Pietro Geraci, for State Assembly (104™ District)
~ Matthew Schieber, for State Assembly (144 District)
A copy of each of those candidates® petition sheets is annexed hereto as Exhibit 1.

1. To my knowledge, a!l nine of those candidates had petitions prepared and plans made to
circulate them, as of April 19, 2022, which was the start of the petitioning petiod for all independent
candidates, according to the Election Law. Those candidates who were eligible to, combined their
petitions with our statewide candidates’ petition, and those who were not, obtained both petitions so as.
to circulate their own petitions as well as our statewide candidates’ petition, a more cumbersome but
still helpful process.

8. Eight days later, on April 27, 2022, the Court of Appeals handed down its decision
affirming this Court’s ruling, which came as a surprise to many of us. 1t was a happy surprise in some
respects, because I and most of my colleaguesin the LPNY thought it was the right decision, but it also

caused immediate difficulties for all of our candidates. Our four Congressional and two State Senate
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candidates now had no districts to run in, and it scon became apparent that further petitioning for their
own races would likely be of no use. Our statewide candidates also no longer had any ability to keep
track of which Congress districts their signatures were being collected in, which made it impossible to
ensure they would meet the state law requirement that their petition include 500 signatures in each of
half of the Congress districts.

9. LPNY Govemor candidate Larry Sharpe and the LPNY, as well a3 independent US
Senate candidate Diane Sare, begen to explore our legal options, and retained attorney Jonathan
O'Brien, Esq., 10 prepare papers and file an order to show cause, scel.dng to intervena in this action on
our behalf, for relief from the extremne difficulties suffered by all statewide independent candidates
caused by the elimination of Congress and State Senate district lines, as affirmed by the Court of
Appeals on April 27, 2022. Qur proposed order to show cause was filed on May 12, 2022, and the
order was signed on May 13, 2022, setting the return date of our motion for May 19, 2022,

10.  Meanwhile, on May 11, 2022, the order of this Court was issued setting out the new
requirements for qualification for the ballot, for all Conrgress and State Senate candidates, in
anticipation of the proclamation of new district lines on or before May 20, 2022, The May 11 order
harms the interests and rights of independent Congress and State Senate candidates. Pursuant to that
order, Respondent .Ncw York State Board of Elections will now require independent Congress and Stats
Senate candidates o start collecting signatures no sooner than May 21, 2022, and file their petitions six
weeks thereafler, by July 5,2022. None of the signatutes collected between April 19, 2022 and April
27, 2022, even if within the new districts for the same candidates, will be considered valid {though
previously-collected signatures for recognized party candidates for the same offices will count to permit
some of those candidates to qualify for the ballot without any further petitioning at all). The number of
signaiures required has not changed from the statutory requirement, which is 3,500 signatures for each

independent Congress candidate, and 3,000 signatures for each independent State Senate candidate.

8 of 26

ot s mnvias o o oeemses . LD L OF 258




FILED: STEUE

NYSCEF DGC. NO.

145

FILED:

STEUBEN COUNTY CLERK 0571872022 05:06 PM INDEX RO. E2022-0116CV

NYSCEF DOC., NO., 638 RECEIVED NYSCEF: 05/19/2022

However, none of the independent Congress and State Senate candidates will be able to gather
signatures on joint petitions with any independent statewide candidates, because the two sets of
petitions must be filed separately, which is absolutely not the statutory structure intended by the
Legislature, Those independent statewide (and State Assembly) petitions must still be filed by May 31,
2022, while the independent Congress and State Senate petitions may not be filed before June 27,2022,
eliminating the possibility of joint filings with joint petitions.

1. Thetermsof the May 1 onder have resulted in a likelihood that the signatures gathered
by independent Congress and State Senate candidates will not mezt the statutory requirements, and
sufficient signatures cannot be gathered between the new starting date for petitioning of May 21,2022,
and the deadline for filing on July 5, 2022. Between April 19, 2022, when indepeﬁdcnt Congress and
State Senate candidates began pctiﬁoning to qualify for the ballot using the old district lines, and April
27,2022, when the Couri of Appeals affirmed (against the predictions of many) this Court"s March 31,
2022 voiding of those old {ines, movant-candidate Mark Braiman and the other five LPNY Congress
and State Senate candidates spent countless hours collecting signatures and organizing volunteers and
paid petitioners, in the expectation that their completed petitions could be filed six weeks tater, on May
31,2022. In addition, movant-candidate Mark Braiman and the other five LPNY Congress and State
Senate candidates made arrangements in their professional and personal lives 1o set aside those six
weeks for the all-important petitioning drive, arrangements many of which could not be undone, and
many of which can not be made egain,

12, In addition, during the new six-week period proclaimed in the May 11 order during
which all six Congress and State Senate LPNY candidates may collect signatures, each of them will
have lost a big motivational factor for collecting signatures, and organizing others to cnlleg:t signatures,
because they will not be able 1o collect also for our Governor candidate, Libertarian Larry Sharpe.

While they may circulate his petitions (which are combined with four other statewide Libertarian
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candidates, for Lieutenant Governor, Attorney General, Comptroller, and US Senator), together with
their new peﬁxinns' between May 21 and May 31 (the last day to file the statewide petitions), for the
remaining weeks, until the lest day to file the independent Congress and State Senate petitions which is
July 5, each of those six LPNY candidates will be petitioning only for themselves, while our LPNY
statewide candidates {if they have ménagcd 1o qualify for the ballot at all), in tum, will have less
incentive to assist the efforts of those six of our candidates. When you add on the recent and recurring
difficulties caused by constantly-evolving new strains of COVID-19 and related restrictions and
common fears, which reduce the svailability of signers and efficiency of petition witnesses, this must be
the most difficult year in New York history for independent candidates for office.

13, Furthermore, two of our State Assembly candidates (those campaigning for the 104" and
144" Districts) whose petitions must be filed with Respondent NYSBOE (and whose petitions are thus
joint with our stateﬁde candidates), and all other such indepcndent State Assembly candidates, would
be harmed and likely unable 10 qlualit‘y for the baliot at all, should their filing deadline not also be
extended to July 5, 2022, if this Court extends the filing deadline for independent statewide candidates
to July 5, ns it should. That is because their petition sheets would have to be withheld from filing until
afier May 31, if those joint petition sheets are 1o be included in the whole petition to be filed on behalf
of the statewide candidates, on July 5, and there would be little time after such a ruling, for such
independent State. Assembly candidates to create new separate petition sheets and then meet the
signature requirement in the remaining time. And to be fair 1o those independent State Assembly
candidates who do not file their petitions with Respondent NYSBOE, their deadline for filing should
&lso be extended to Tuly 5, 2022, in line with that of all other independent candidates, in that event.

14.  1urge this court to consider the harm that will likely result to every truly independent
political party and candidate in New York State, as well as to every New York voter, myself included,

should the relief requested by movant-candidate Mark Braiman not be granted, not just this year but for
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several years into the future, &s a failure to qualify a Govemor candidate for the ballot prevents it not
only from having &n opportunity 10 keep or regain its recognized party statss, but also efiminates all of
its enrolled members from the rolls of Respondent NYSBOE, as those rolls are maintained only for
“Other” independent bodies that have run a Governor {and now also, apparently, a President} candidate
in the last election. There are no parties presently appearing in this action who; represent or have
advocated for the interests of independent bodies and candidates in this state, at all. For all those
reasons and many others, 1 urge this Court to grant the relief sought by movant-candidate Mark
Braiman, and ] thank the Court for its consideration of these issues.

William Cody Anderson

SWﬂn 10 before me this

LOAA L. nEwaLL
NOTARY PUALIG-ETATY OF NEW YORX
awumrr:‘ :ﬁmdnz t
. s do ounty
Wy seinmission Rnpires Cutsber 01,2204
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Independent Nominating Petitien

1, the vndersigoed, dy hereby smte that | am a registered voter of the political unit for which a nomination for public office Is hcmby being i - ot
madc, chat my present place of residence is uly stated oppasie my signerare hevew, and thal 1 do bereby nominate the following named
persons ax cordivdates for election to public offtces to be voied for at the clection to be held on the B™ day of November, 2022, and that ] select
the neme |ibertarian Patty a1 the name of tie ndependent body making the naninations and the image w the right as the emblem of such body.

Mame of Candidee Publc Office Place of Residence s Post Offics asdroa 3 not Mokl
Larry Sharpe Governar of New York T3-14 24™ Ave,, Astocia, NY 11102
. Andrew C. Dollister Licutenant Governor of New York 710 Janes Koed, Rochester, MY 14612
Sean C. Hayes Atlorney GGeneral of New York 200 Rector Place ApL 19L, New York, NY 10280
Wﬂ_lla.m K. Schimidt Comptroiler of New York 1874 Crompond Rdl., Apt. 3 BT, Peekskill, MY 10566
Thomas I}, Quiter LS, Senator frora New York 1739 State Highway 8, Mount Upton, NY 13808
Howard Rabin U.8. Congressman, District 1 #8 Virginia Ave., Pluiview, NY 11503
I do bereby appuial:  Willies Cody Amdeon  #.0. Box 10, Middburgh, NY 12122 Trobewt M. Anige 4 Preserve Way, Sasaioga Springs, Y 12866
Aoy I Orexic 122 Wout Filbest Strvet, Exst Rocheater, Y 14445 Gabriclls 5, Comdova 6350 Wetherale Stweet. ApL 44, Hego Puk, NY 11374
Dwaoer 5. Whitvoer 5806 Eaxr Lane, Lakeview, KY 14083 Ficira 5. Geaach 25 Roilosoad Drive, Newbargh, Y 12550
Andeew M. Kulaicg 35 Fairfickd Avenur, Jamestown, NY 1470) Paol M. Grindls 157 Starx Smrocy, ApL 4R, Brooklyn, NY §1237
Loru L, Newel F.0. Boa 311, Middkburgh, NY 12122 * Richad F. Parcll 4 Holmes Avmoc, Apabchin, NY 13751

a5 3 committes o fill vacancies in accordance with the provisions of the election law,
In witness whereof, 1 have bercunto seq my hand, the day #0d year placed ngposite my signature.

o of i i Ti Cl
Date (prim: mna‘;o m;g:ee:ddcd} Residence o m:;n Ht';"'C, Ct:{my
’ /o
prined mmﬁ:
2 !/ RO2ZX
printed unme;
I RO22ZX
3
printed nams:
foro22xX
4
printcd name:
5 2022 -
priated pame:
6 712022 X
printed namin:
{2022 X
7
printod names:
i 2022 X
B
pinted name:
i 1022
9
pnniad name:
{ oy
10
printed name:
: STATEMENT OF WITNESS
L {pame uf witness) state: 1 un & duly quatiBied voter of the Siate of New York and now reside o

Foundd At ruoz)

Each of the individusin whose names are suhscribed te this petition sheet containing __ (¥l in nusber) sigmatienes, sohycribod e saine in my presence on the
“dates above indicalod amd idenfificd himself or hamelf (o be the individual who signed this shezt, T und f that thin st will be apcepted for all purposes s the
equivalent of am affidavit and, i i a txl false alall subject me to the sume penalties as i [ had boen duly sworm.

Dac R Signature of Witness i
WITNESS SDENTIFCATION INFORMATION: The following information mest be comploted prior o Riing with tie board of electtons n ooder For this pefition sheel 1o be valid,

Towe or City: Cociply:

Sheet No.
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NYSCEF DOE ihe und'emgnml. do hersby state that [ am a registered voter of the pohuul umit Eor wlnch & pothination for p&ﬁgﬁ@phMF%ﬂ 5/19/2022
made, that my present pidoe of residenos is ruly sared oppositc my rignature hereto, and that [ do hercby nominats the following named

- persuns as capdidates for eloction ko gublic offices ta be votad for at the clection to be held on the 8™ day of Noveriber, 2022, and that § sely {
the name Libertarian Party ax the naio# of the independent body making the notninations and the fmzge o dwe right as the émblem of such body.
Public Office Place of Reside s orim Fou Olfioe sidhets i wt iensial)
. Larry Sharpe Governar of New York 2314 24" Ave, Astaria, NY 11102
’ Andrew C, Holllster . Lientenont Governor of New York 110 Jancs Road, Rochestesr, NY 14612
Senn C. Hayes Attorney General of New York 200 Rector Place Apl. 9L, New York, NY 10280
Wiliam K. Schmidt Comptreller of New York 1874 Crompond Rd., Apt. 3 87, Peckskil), NY 10566
Thomas D. Quiter V.S, Senatoe from New York 1783 State Highwey 8, Mount Upton, NY 13k00
Mike Hakebrundt U.S. Congressman, Distriet 2 125 Raitad Circle, Holbrook, NY 11741
| do hereby nppoint: William Coy Aswkowon PO, Boa 910, Middachorgh, NY 12132 Roben M- Amipe 24 Presorwe Wy, Seratopa Springs, NY 17860
Anthoay D'(xazre 22 Weal Filbon Shiet, Faal Rochisten, NY (4443 Gahriellc 5. Cordova  65-00 Weibaok Sucet, ApL 4A, Raygo Park, NY 11374
I)uane ). Wailmer 2606 Eadl Lan, [akervieom, NY 14045 Pictine 5. Gerncl 26 ResLwiod Diive, Newbwgh, NY 12550
Asdecw M. Knller 25 Falsficld Aveawe, Jurmatown, NY 14701 Panl M. Girindie. 157 Sesr Straax, A, IR, Brouikiyn, NY 11237
Lora L. Newnil .01, Boy 3270, Middichwuegh, NY 12132 Richard F. Puregli 4 Holmes Avenve, Apalachin, NY (3712
s & commitice o fill vacancics in dance with the provisions of the cloction law.
In witness whereof, § hawe hertunit =4 my haod, the doy and year placed opposite my sigaatre.
Name of Signer Town or City
Date (printed pame nevy be sdded) Residence Encept 1n NYC, County
1 I RO2IX
prined name;
2 foRo2MX
printad oame:
3 1120221
printad pame:
4 R0
prinel nrme:
5 2022 X
) printed pame;
6 IoR022X
printed name:
7 fo12022 X
pointed pame;
8 2022
printed name:
9 o022
printod name:
{12022 1X
10
printed name;
. ) STATEMENT OF WITNESS
I, _ . (pame of witnoas) staie: T am » duly gualliled volct of the State of Mow York end now reglile at
(resid addsman),

Hach of the Individials whowe curncy ace subscribed to this petition shoot contaming ___ (60 in bt} 574 » aobscribied the sane in iy presence )y the
mm;mmwlmmwumwmmmmm-hnmmnmm 1 v d that s will be pted for 4l purponca as e
cuai vadenl of an affidsvit und, il it oo 8 ial fabee ahall subjrce me W the mane peaaltics & if §hed beea duly swom,

Dt Signaware of Wenesa
WETNESS TOENIIFICAYION INFORMATION: The koliowwny Inforraaslon i e completed piior to Diling with the board of electons io orde for this poition shot k0 Oc valid,
Town ur City: Cuounty.
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4 i i i fch & soncination for public ofTics is heroh;
I, the undersigood, do herohy sias that T xm a regitated voins of the politicel ubit for wizich 8 on for b d Y
 JFhd mmﬁwmﬂmormmmhmhmtdupvmimmymmhemmdﬂmlﬁsimnmmm&mw
mumu&reimmmknmwuwMumaawmmuummm#mormm.zmmmrmm
ﬂnnnm-mem'an]‘myuﬂ:ummofﬂ:in:lcpmdmbodrnkhghmmmmmﬁmgammwuum:mﬂm
body. .

Nampof Coplicdate  ~ Pubiic OfTicn  Place OFBeaidonee (aise Post Offics addroes et idestions)

Larry Sharpe Governor of New York 23.18.24m Ave, Amada, NY 11102

Andrew C, Hollister  Llenienant Governer of New York 750 Janes Raad, Rochester, NY 14612

Sean C. Hayes Attorney Gesteral of New York 00 Rector Place Apt. I9L, New York, NY 10280

William K. Schmldt  Comptroller of New York 1574 Crompond KA., Apt. 3 B7, Peckalill, NY 10566

Thomas 1, Quiter U.S. Senator from New York 1789 Swate Righway 3, Mount Upton, NY 13809

Murk 8. Braiman Representative in Congress, 22* Distrlct 4775 East Lake Road, Cazrmovis, NY 13035

Fdo bereby spipointl  Witlam Cody Andencn  ¥.0L Box 940, Middichargh, NFY 12122 Roben M. Amigo T4 Praseres Wy, Sarsingy, Speings, NY 12066

Aty DOrin 111 Weat Fitbet Sowet, Zaet Bochorten, NY 10845 DubvilioS. Erdove A6 Pathorola Biraet, APt 44, Ris Pk, WY 11374
Drcster L. Wittt 5206 Fonta Lan, Labstviow, NY 14085 Fictro 5. Gorecl 26 Ruchwaact T, Nowhirgh, NY 12350
Andre M. Kolgtee 35 Palrliedd Aversw, Yamaown, NY 1481 Peul M, Grindle 157 Sruer Tarent, Ay 4R, Brookiyn, NY 11337
Lorn L. Mrend) PO, Bon 520, Middebmgh, NY 12472 Rictard P, PurcH A& Holrmms Avione, Apsisthen, NY 13750

€6 8 onmmitioe to M} vacancies B accordonce with the provisions of the elestion Jaw,

I witness whereof: § bave hersino set my hand, the day aoil vear plated opposite iy sienatore,

Neme of Bigner Town or Ci
Dite (printed pame may be added) Residsase :Mwmggm

; {12032

Printed nanse
2 {12022

Frinted cane;
5 |1 ron }

Frimad namo:
4 {2022

Peiatert resmm:
5 |l

Brinted nwr;

{2002
8

Prinked waime;
7 {2022

Prirod nume:

/022
8

Priped g
. STATEMENT UF WEINESY
b (i of witnoss} site: ] em a duly quakified vorter of the State of Now Yok wed vow realde 11

Py B Y ST I )

Each of i izdtividunts whone niomos soe subsoribed k) thip patition shest containing {115l i moswbar) signatume, subscribed the same i nry precses on tn
dirtes abowa tndicstad and identiSed himsckf oc harvel £ o bo the individon! who signod fne shool, | uteittsiesd dad this SEement will e seoopted for o parpoecy w2
thes equivalen of sn affidayit et if il comains 2 materiat Silee saiement, ghall adbject e W e mzee peraiion a1 31 hed bosn duly swom.

Duim Signature of Winma
anwmhwmwmmuMMMthummhnﬁ
Towen or City: Couuty:
o _ 22 4 of 4 Sheet No.
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1, the undersigned, do hereby stals that [ 2m 4 registered voter of the political unit for which a nonnaton for public: office is herehy being
.. made, that my present place of residence is iy stated opposite my Hgnature hereto, and thar 1 do herchy nominitc the following named
prsoms a5 candidales for election to public offices 1w be voiod for & the election to be held an the 8” day of November, 2022, and that { select

the name Libeasrisn Party a5 te nene of the independent body making the nominations and the image i the tight a1 the esnblem of such bedy.

- Name of Capdidae Dublic Oifice Place of Residences o oo Offio skbes if xe eacialy
James L. Coll State Senate, District 6 579 Adingon Drive, Seaford, NY 11783
1do hereby appoinl:  Jomrhan Guather 34 Stewart Ave, Bethpays, WY {1714 Howamil Rabin ¥ Virginia Ave., Plaisview, N 11803
Biny Tamoff 33 Bapview Ave., Put Washingon, KoY 1050

as a comenitice I Gl vacancics in acopedance with he provisions of the election law,
In witness wheseo!, [ have hersiurio st my hund, the day and year placed opposite my signature,

Date (prntet o s ide Residence m.f;ﬁnu';';:,("(i:i{.q
{2022
! printed pame:
fo022 X
2 printod name:
P i va)) &
3 printed name:
io022IX
4 ‘mpﬁnhsd pame:
{0221
- 5 printed name: T
{2022
. 5 PrimEd name:
/ Ro22X
7 printed name;
{002 X
8 printed pame:
/022X
° privaed pame:
{ f20221K
10
printed same:
STATEMEXL (F WITNEES
I, fname. of wi ) staie: 1 am a duly qualified volcr of the State of Now York and mow dside s
(g ddress),

Earh of the individunls whose memes are sutscribed o this petition shoel ing {fill iy nurnber) sig . subscribed the tame in my presence oo the
daten ebove indicated and identified himself o7 herscif o be the individual who signed this sheet. | und d that this will be accemed for sil purposes as the
equivalent of an effidavit and, if It s 2 ful Lalse 1, thall sobject me 1o the surme pennities an if [ had been duly swom.

_DmW Signatute of Witheas
WITNESS IDENTIFICATION JNPOEMATHON: The Galtowing information mart be tompleted prior ko Fling with G board of alactiuss i order for wix petitian shesl to be. valid
Town o City: - . : Catmty:

Sheet No.
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{ndependent Nominating Petition

I, the undersigned, do hercby state tha T am a registerod voler of the political unit fo which a pamination for public affice iy Ix:_ruhy being
made, that my present plase of sesidence is truly stated opposite my signaiure hereto, aned et ) Jo hereby nontinae e following named
porsons 25 candidutes o7 clection to public offices 1 be voted for st the eloction to be held on the 8% day of November, 2022, and that 1 select
the nmme Libertarian Party as the name of the indepandent body making the nominations and the image to the right as the ensblom of such body.

Nume of Candiguic Fublic Office Place of RESHICN0E faivs Fou OFca sbduren if wed idwesien])
Blay Tarooff State Seaator, Districi 7 5 Bayview Ave, Port Washington, MY 11050
1 do herchy appalnt: Gy Doryss LE¢ Buyview Brnd, Marbusser, NY 11630 Faudyn Tarmoff 55 Bayriow Ave,, Punt Waghingrun, NY 11050

C'urya Cobwen Tumetl 55 Baywiow Ave, Post Wishingion, NY {1030
&5 8 Committes to BA] vaconeies in accordance with the provisions of the election law.

In witness wherool | b bereanto set mry hand, the day and year placed opposile my signajure.

Date Ipﬂnﬁmﬁ?;izh¢> Residence Enffﬂ'&’fc',:@i{..,
f2022 X
1 printed name:
! R022 K
2 prced pane,
] 72022
3 pristed name:
{2022 X
4 powked apme:
/12022 X ]
5 printed pame:
o L2022X ‘
peinboll namy; o '
/2022 1K
7 prurted name:
{2022 X
8 prineed name:
{ RO22 K
9 printed rame:
10 1112022 X
panted na e
STATEMENT OF WITNESS

b [name of witnest) state: Eam a duly qualified voter ol the State of New York und now reside ot
. . - [resid sdress]

Each of the individisly whose rames arg sibserbed 10 thie pelition theet comaning (6l it number) signatams, subsesibed the seme in my prescnce on the
dutes ghovy indweuted and ientiliod hinscll or horsell 10 be the individunl whe sigcd Uns shoel [ undersiand (hat this st will be Med for alt purp ag the
spervadont of an affidevit snd, IFit NS 8 fal fulae: 5t , shall subject me 10 the yame penaltics ks if 1 had bean dudy swom.

D Signuture of Witncss
WITNESS IDENTIFICATION EXFORMATION: The fifirvring luformtion must be cowpletsd peive 16 Eag wish te. oard of lectiona i1t aeder fov ths petitice shoc ta ba valid,
Town ot Coly: Counly: _ e — -

Sheet No.
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I, the undersigned, do hercby sute that [am u registered voter of the political unit for which a nomination for public effice is hercby bieing
made, thet my present place of residence is mly staled oppesite my signatuge hesets, and that T do hershy fominate e following named

persons as canditlates for clection 18 public oifices o be voled for at the slection 1o be hotd on the B day of November, 2022, and thic Uselect
the name Liberwarian Party as the name of the independent body making the nominations and the image to the right as the emblem of such body.

. Name of Candidlaic Public Office Plage of ResiIence tao ot Oficn msaems ¥ noe ibosicatt
' Joseph A, Mzlfia Member, New York Assembly, 75™ Axgembly District 100 Wesr $7¢h, 0141, New York, NY 10019
1 do hereby appoint:  maty-Josh Maffia 100 Wit 57 Stroet, A4, New Yook 3003 S Tuul Mosieth K00 West 57 Stroet, A14F, New Yook 10019
Pebea Lodde O Wieyp SADY Shieet Mew Yok, NY 10023 '
an i committee to fill vacancies in accordance with the provisions of the election law.
In witn k I, Lhave b sef my hand, the day und year placed opposite my signsture.
Name of Signer Fawn or T
Date (orinted pame mi}g'u e Resldence Except ba NYIL‘.,C?M'.;
i {0
printed name:
2 {2022 X
prined nuine;
3 /022 X
pritited hame;
4 I o X
printzd pama:
5 ! 12022 X
. printed pame: .
P {02 K
. prinied bame;
f 2022
7
printed name:
8 {12022
prinied pame;
9 {2022 X
printed name:
foRro2 (X
10 —
puinied name;
ETATEMENT OF WITNESS
I (owme of wi stare: 1w & duly qualificd voter of the State of New York and oow sexide sl
Eoxch of the indlviduale whose nomes aro subseeibed 1o this pestion sheet ining (LD in oumber) signarurag, subecribed tha same in my preseoes on the
dutee Bhove indicetod senl identificd himself or heeself to be tho individuol who sigoed this shoel. [ und d that thas Hat will be aoceptedt for ull pyrprses Ay the

el valent of an affidevit and, IF it contuing & Teaterial false siamment, sl subject me to the weme poaalties s W § bad been July swors.

. Do ) : . Sigaanuc of Witness
WITNESS TDENTIFICATION PSITHMA TION: Tie £ s i B Cxpmpleicet peive W Filupg with the Brmed of elvcaions in ordee for Ms pelitoe K 1 be vatid,
Terwen of City: County: o
Sheet No. .
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L the undersigned, do herehy s1ate thal b am a registered voter of the pokitical anit for which 4 pominstion for public office is he‘mhy being
made, that my present place of reaidence s cruly stated opposite my signanue herein, and that 1 do beteby nominare the Followiog named
porsons as candidates for clection 1a public officcs to be vated for at the ¢lection ta be held on the B™ day of Navember, 2022, and that § select
the stame Libertazian Purty as the name of the independem body making the netuinations snd the jmage to the fight ag the emblem of such body.

\

Hamt: of Candidale Pablic Qffic Place of Residence who tue Ofce sbtren £ ot usicnd

Larcy Sharpe Governor of New York 2314 24" Ave., Astoria, NY L1102

Andrew C. Hollister Edentenant Governor of New York T10 Janes ftoad, Rochester, N 14642

Senn C, Hayes Attoraey General of New York 200 Rector Place Apr 191, New York, NY 10280

Willinm K, Schmidt Comptreller of New York }&74 Crompond Rd., Apt 3 BY, Peekekil], NY 1566

Themas D, Quiter U.S. Senator from New York 1749 State Highway B, Mount Upton, NY 13809

Pietro 5, Gerad New Yerk State Assembly, District 104 26 Rockwood Diive Newburgh, NY 12550

1 do hareby appoint:  Wiliag Ondy Aaderon  P.0v Box 10, Midditbargh, KY 12122 Roben M. Auige 24 Proaseve Way, Swalags Springs, NY | 2666

Anthony T Oia 122 West Filben Stect, Faet Rochonier, NY §4045  Gabrislic 5. Condove 6550 Wothorols Stmct, At 44, Rego Pork, KY 117M
Bosne I. Whiteer 4300 Hasl Lanc, Lakoview, NY 14084 Pivim 5, (et 26 Rockwood Diive, Mewburgh, NY 12530
Ardeww M. Rolaea 35 Pairficid Aveaoa, Jamoatown, NY 14701 Pl M. Grintle 157 Sug Strect, Agt. 4R, Brooklyn, MY 11237
Lam L. Heweld P.0). B 321, Middleburgh, NY 12132 Richwd F. Purcll 4 Holmes Aveass, Agalachio, KY 13732

45 & committee {0 Bl vacancies in accordance with the provisions of the election law.
in witness whereo!, | have hereninto set oy hand, e day and year placad oppotite my sigoatars.

Date (pﬁnﬁ'f: :xrfn: Eigl:l::ldod} Residence Em’{":':: 0 N(;'rcf:(f:}:, "
1 ! fao22X _
prinisd nare!
2 f R20221K
Pringed name:
£ 2022 X
'3 prinied tiame: .
/f0221X
4 prini:ud tlame:
i 12022 X
5 printed name:
6 i R022X
printed name:
! 72022 X
7 printed nanse:
‘ /22X
8 pranted name:
{72022 X
9 printed asne;
10 {022
printed name:
STATEMENT OF WITNESS
t (natoe: of wieness) tabe: Tatn 2 duly gualifiod vorer of the Smie of New York and now reside at
- Facth idf the 5';'-1*'3"‘“” whise numes are subweribed to iy peition sheet i I £Fill in number) sigmstires, subsctibed (e same I my prescacs on the

+ drfes ahove indicated end identdiied himself or bersell 10 be the. Incividual who signed (s shew. [ uod $ tha this 6tk will be eoeptod for al pumpascs as the
cquivalent of un uffidavil and, If it containg u materink false staleraent, shall subject me ta the same peonltes o iC Thad been duly sworn.

Bale Signature of Witness

WITNESS IDENTIFICATION INFORMATION: The fllowing {nformation wwm be somplernd prior v Sifing with the bornd of chiions in erder Sor ihis peition shers m be vatid,
’ “Taws or City: . County:
Sheet No.
19 of 28
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. - 1, the undersigned, do hereby state that { am a registered voter of Use politicat unit for which a nomination for public office 13 hereby being

made, thal my present place of residence is truly sisted opposite my signature herero, and thae £ do hergby neminate the following named P
persons a5 cundidates for tlecion w public officos 10 bt vored for at the election to be teld on the £ day of Movember, 2022, and tat L select
the name Libestarian Party at the name of the independent body making the nominations and the image w the right as the emblem of such body,

. Name of Cndidae Public Offiee Bloee of BesidunCe fm Pas Offier wbdren i oot eovical)

Larry Sharpe Governor of New York 2314 24™ Ave., Astoria, NY 11102

Andrew C. Holllster Lientenant Governor of New Yerk 710 Jases Road, Rochester, NY 14612 .

Sean C. Hayes Attorney General of New Yurk 200 Reetor Place Apt. 19L., New York, NY 1280

Willlam K. Schmidt Compireller of New York 1874 Crompond Rd., Apt. 3 B, Peekskill, NY 10566

Thomas . Quiter 1.5, Senator from New York 1789 State Highway 8, Mount Upion, NY 13809

Matthew M. Schieber New York Stale Assembly, District 144 199 Twer Rod Road, Atden, NIY 14004

i do herehy appoint:  Willium Gty Andecson PO, Box 510, Midulcburgh, NY 12122 Robert M. Arigo 24 Preacrve Way, Sacaioga Speings, NY 11866

Antbony {Oimein 323 West Filbert Swret, Ennt Rochaster, KY 14445 Crabwiclle §. Cordova  65-60 Wetherale Smoet, Apt. A, Rego Park, NY L1374
Duane §. Whhmer 58406 Eant Lane, Lakeview, MY 14045 Pietea S. Gorned 26 Rockwood Dhive, Nawburgh, NY 12330
Andrcw 3. Koistee 15 Falrfickd Avetee, amesiows, Y 14701 Panl M. Grindie: §57 Sty Swoet, ApL 4R, Brocklyn, NY £1237
Lors L Meweli P ). B 321, Mikdiebaegh, NY 12121 Richurd F. Pursell 4 lotmes Avene, Apaiachin, NY L3732

as n comnmitee (o fill vacuncies in accordance with the provisions of the clection jaw,
In witness whereof, | have hereunio sct my hand, the day and year piaced opposite my signawre,

Name of Signer Town or Ci
Date “{peinied name lnlygb,: wildanl) Residence Except in NYC, c?:mu-
1 /2022
Picted name:
2 {2 X
prinod nanwe:
3 022
printed name:
: /2022 X
4
printed name:
y 5 {022 X
printed name:
foR022X
B :
prnted name:
7 f R022 X
printed name:
8 {2022 X
printed name:
5 S R
printed name:
/2022 X
10
printed name:
STATEMENT OF WITNESS
1, (o of wimess) mate; | o n duly qualificd voue of the State of New Yook and pow sestie af
Bach of ihe iodividunie whese opmes @ subscribod to this poiition shect ining {6l o sumber) sign baceibod the same in my prosence os the
* dates showe indicatod and identified himself of herself to be e individual wh signed this sheer 1 unds d that this will bt accepied for alt purposcs as the
aquivalent of an affidavit and, if it ing & sial [olse shall subject me 10 the anme pensitics 45 if | had been duly swem.
Date - Stgnature of Witness
WITNESS IDENTHICATICN INPORMATION; The foltowing infumatinn must be coaspietal prior o tiling with the board of ekaions by order far (i petition heel 1 b valid,
Town or City: Ciosmry:
Sheet No.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TiM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING, PATRICIA CLARING,

GEORGE DOQHER, JR., STEHPAN EVANS, LINDA AFFIDAVIT IN SUPPORT
FANTON, JERRY FISHMAN, JAY FRANTYZ,

LAWRENCE GARVEY, ALAN NEPIIEW, SUSAN [ndex No. E2022-0116CV
ROWLEY, JOSEPHINE THOMAS, and MARGARET

VOLANTE,

Petitioners,
- against «

GOVERNQOR KATHY HOCHUL, LIEUTENANT

GOVERNOR AND PRESIDENT OF THE SENATE BRIAN

BENJAMIN, SENATE MAJORITY LEADER AND

PRESIDENT PRO TEMPORE OF THE SENATE ANDREA

STEWART-COUSINS, SPEAKER OF THE ASSEMBLY

CARL HEASTIE, NEW YORK STATE BOARD OF

ELECTIONS, and THE NEW YORK STATE LEGISLATIVE

TASK FORCE ON DEMOGRAPHIC RESCARCH AND .
REAPPORTIONMENT, :

Respondents.

STATCE OF NEW YORK )
COUNTY OF QUEENS ;_SS-: |

I, Jonathan Howe, being duly sworn, depose and say:

I I am a candidate for Member 6f the United States House of Representatives,
tormerly running in the 14th District of New York, having been endorsed by the Libertarian
Party of New York, an independent body.

2. I submit this affidavit in suppont of Mark Braiman’s emergency request to

intervene in the above-captioned action. I am fully familiar with the facts and circumstances

stated herein,
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3. My candidacy has also been significantly impacted by this Court’s order, dated

May 11, 2022; setting a new petitioning period for independent 1.8, House of Representatives
and N.Y. State Senate candidalcs. As a candidale for the United States House of Representatives,
I am required to follow the New York State 2022 Official Political Calendar posted by
Respondent New York State Board of Elections on their website in order to know when to collect
signatures for ballot sccess, as well as other important dates relevant to the election. The election
calendar dated April 1, 2022 has remained on the Board’s website since lh.at date, and continues
to be hosted there and presented 85 the current eleclion calendar.! That calendar indicates that the
petitioning pe;iod for lndependent Nominating Petitions was to run from April 19th 1 May 31st.

4. I began collecting signatures on April 19th and continued to do so through the
Court of Appeals deeision which afTinned the invalidation of the newly drawn election districts
on April 27th. After reading the Court of Appeals ruling, checking the NY State Board of
Elections website for a new calendar, and consulting with other candidates, | was unable to find -
any guidance as tu whether [ could or should continue in the petitioning process. With no
guidance and _lht: clock ticking down, 1 chose to continve gathering signatures, In an effort to
ensure that these signatures would be valid and fror-n volers in my cvcniugl district, t focused on
petitioning in my immediate neighborhood, with the hope that those neighbors would. be in the
same new distr.ict, whenever those might be drawn. On May 11th; after reading the nrd::r from
this Court which issued a new election calendar, | stopped petitioning, and asked my friends,
{amily, and volunieers to do the same. As of the afiernoon of May 11th when 1 received the
Court's order, my campaign had collected jost over 1000 signatures.

5. 1 have been working with. my campaign team and vatious volunteers since

September 2021 to plan for the petitioning period. We all knew that petitioning for signatures

* https:fvwww.elections.ny.govwNYSBOENaw/2022PgliticalCalendar.pdf
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during the Covid-19 pandemic would be a challenge. As soan as the NY State Board of Elections
Political Calendar was published in early 2022 I used it to schedule four days off from work in
late April and seven days off throughout the month of May, [ thought it was important to do as
much of the petitioning for my campaign myself, both due to limited resources and in order to
help inroduce myself to members of my community, and [ knew 1 couldn’t get it all done just on
weekends and weeknights afier work. My aim was 10 camplete petitioning By May 24ih, so all
thase days off were scheduled prior to May _201}:, the Friday prior. 1 am a public defender in
Bronx County Family Court and the process of taking time ofT requires scheduling hearings,
conferences, and other court dates around those days many weeks or months shead of time. As a
result of scheduling time off in April and May, my count calendar from May 24th through the end
of June is particularly busy, and [ will not be able to take many, if any, additional days off to
pelition on my own. .
- 6 In addition 10 scheduling time off from wark to petition, | also made plans for
friends and family members to help collect signatures. T scheduled evenis, petitioning groups,
and aven arranged for friends lo come stay with me in my home from outside the district to help
for days.at a time, Many of these friends, family members, and volunieers also took time off
from work and scheduled significant periods of time to come help petition, time Lthey are not
{ikely to be able to spare again in the near future. My matherin-law, Xiacxf.n i, works in
education and was able to use time during her schao!’s spring break and other scheduled days off
to petition for me among the Mandarin speaking community in the district; she was able to
gather over 100 signatures {which she surprised me with on Mother’s Day, no less). She will not
have the same availability in the new petitioning period. and is extremely discouraged and

disheartened by how thosc signatures she already gathered are now invalid. Finally, in another

23 of 28

166 of 258



‘ : CNDEX NO. E2022-0116CV
NYSCEF DOGC. NO. 703 RECELVED NMYSCEF: 08/05/2022

160
- (FILED: STEUBEN COUNTY CLERK _05/18/2022 05:06_PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 638 RECEIVED NYSCEF: 05/19%/2022

particularly poorly timed pian, [ have a friend from outside New York City staying with me to
help petition from May 14 until May 20; now, thanks to the new petitioning schedule, he will not
be able to collect any signatures for my campaign, and it is far too late for him to change his own
travel plans, |

7. Requiring my campaign to stért over will make it significantly more difficuls to
get signatures from those voters who already signed my petition, who believe they have already
siéned and are unaware that .their carlier signatures are now invalid. Most of my petitioning,
especially afler the Court of Appeals decision on April 27th, took place within a mile ar less of
my home, and it is very likely thal many of the same voters will be in whatever new district | end
up in. In my experience, many peaple who would waik.by and dectine to sign my petition would
explain that they had already signed for another candidate this year; most people seem to know

. you cannot sign for muitiple candidates, not to mention multiple times for the same candidate. In
the minds of the vast majority of voters who signed my petition already, they will assume they
should not stop and sign apain, and that doing 50 would be akin to cheating, like voting twice, |
anticipate significant difficulty in getting any of those voters to sign my new petition starting
May 21st,

8. - -One of the most severe harms caused by the change in my petitioning peri_od is
that [ will not be able to petition alongside other candidates running as Libertarians in the
November 2022 clections. Since April 19th, at least ¥ of the time 1 have spent petitioning has
been with one candidate or another. [ have pathered signatures and attended campaign events
with Larry Shatpe, Thomas Quiter, Sean Hayes, and Bill Schmidt, all Libertarian state-wide
candidates. Campaigning together has been far more effective than campaigning alone,

9. My campaign put so much value on campaigning together with other candidates
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that in early March of 2022 | coordinated with Thomas Daniel Quiter, candidate for US Senate
from New York, aiso endorsed by the Libertarian Party of New York, 10 have Mr. Quiter travel.
from his home in Mount Upton, New York and stay in a hotel near me for two weeks so that we
could petition together. Mr. Quiter was born with vsteogenesis imperfecta, brittle bone diseﬁse,
and uses o custom mage electric whetlclhair and mobility van to get around, The process _of
having Mr. Quiter travel to the (former) 14ith Congressional District involved having a campaign
volunteer travel from New York City to Binghamton, NY by bus, then take a cab from _
Binghamton to his home in M1 Upton, NY, and then drive both of them back 10 New York City
in the mobility van. The process of campaigning with Mr. Quiter (on those days 1 took off
specifically to dé 50, plus weekends) involved traveling from me home to his holel, using a
battery jumip-box to jumpstant his van, loading and locking him into the van on a mechanical
folding ramp, driving to an accessible location with good foot traffic, unlocking and unloading :
him from the van, and then finding a large enough spot to park his van for several hours in New
York City. This process is then repeated on the way back after petitioning, and takes several
hours that could have otherwise been spent gathering signatures. However, as we predicted,
campaigning together brought us far more signatures and more than made up for. the time spent
in transit. Mr. Quiter will not be able to schedule or afford another trip 1o my new districl once
they are drawn, and 8]l the clear benefit we gained from working topether will be Jost,

10.  The above mentioned harms do not only affect my campaign and the rights of
those voters who signed my petitions, they also affect my own rights as a voter. | am much less
likely 10 be able to vote for myself, or for any independent US House or New York State Senate
candidates in my eventual districts, Additionally, the fact that fewer of my volunteers (especially

close friends and family members) are now interested in petitioning for Larry Sharpe, Thomas

25 of 24

168 of 258



v ‘ : CNDEX NO. E2022-0116CV
NYSCEF DOC. NO. 703 RECETVED NYSCEF: 08/05/2022

162
(FILED: STEUBEN COUNTY CLERK 05/18/2022 05:06 PM INDEX NO. E2022-0116CV

NYSCEF DOC. NO. 638 : RECEIVED NYSCEF: 05/19/2022

Quiter, and other statewide candidates when they are not able to petition for me as well, rnakes it
less Yikely that the staiewide Libertarian ticket will achieve ballol access in this election, further
limitng my ights as a voter to vote for candidates of my choice.

L. lam supportiog Mr. Braiman’s request for three forms of relief in this action: (1}
that the deadline for independent statewide 2nd State Assembly candidates to file their petitions
be extended from May 31, 2022 to July 5, 2022, 50 as to be coordinate with the new deadine sct
{on May 11, 2022) for independent Congressional and State Senate candidates to file their
petitions, permitting the circulation of joint petitions and joinl campaigning; (2) that the signature
requirements for independent Congressional and State Senate candidates be reduced from the
statutory requirement of 3,500 signature and 3,000 signatures, respectively, by at least 50%, in
light of the burdens caused by the previous petitioning efforts which cannot be undone and which
will cause more burdens in the future, the difficulties caused by constantly-cvolving new strains
of COGVID-19 and assaciated restrictions and feacs, and in the event the statewide filing deadiine
is not extendcf..i, by the lack of assistance and coordination with statewide candidates whose
names would otherwise be on the same petitions; and {3) that the signatures collected by

independent Conpressional and State Scnate candidates between April 19 and the date of the
Court of Appeals’ order, from qualified signers residing within the new district they scek 1o

qualify in, be included in and counted towards their total signatures collected in the new district.

Atnathan Howe

Sworn 1o before me this

. © ZHENUING ZHANG
|stday of May 2022 sy Public, State of New York
Reg. No 02ZH8373150
(7 / Qualified in Queens County
NOTARY POBLIC Commission Expires April 2, 2028
K 26 of 26
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Intervenor Mark Braiman's Proposed Answer to Amended Petition
with Additional Cause of Action Seeking to Modify Provisions
for Independent Congressional and State Senate Candidates,

dated May 16, 2022
[pp. 163 - 166]
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF STEUBEN
X
TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GECRGE DOOHER, IR,, STEHPAN EVANS, LINDA Index Ne. E2022-0116CV
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SLISAN PROPOSED ANSWER TO
ROWLEY, JOSEPHINE THOMAS, and MARIANNE AMENDED PETITION
VIOLANTE, WITH ADDITIONAL CAUSE
' OF ACTION SEEKING TO
Petitioners, MODIFY PROVISIONS FOR
INDEPENDENT
- against CONGRESSIONAL AND
STATE SENATE '

GOVERNOR KATHY HOCHUL, LIEUTENANT CANDIDATES
GOVERNOR AND PRESIDENT OF THE SENATE BRIAN :
BENJAMIN, SENATE MAJORITY LEADER AND

PRESIDENT PRO TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY

CARL HEASTIE, NEW YORK STATE BOARD OF

ELECTHONS, and THE NEW YORK STATE LEGISLATIVE

TASK FORCE ON DEMOGRAPHIC RESEARCH AND

REAPPORTIONMENT,

Respondents.

X

Petitioner-Intervenor Mark Braiman (“Petitioner-Intervenor™), by his counsel, the Law Office of
Gary L. Donoyan, for his Proposed Answer to the Amended Petition with Additional Cause of Action
Secking to Modify Provisions for independent Congressional and State Senate Candidates, alleges as
follows:

1. Admils paragraphs 1-11, 32-217, 219.223, 235-2435, 247-255, 257-263, and 265-274.

2. Upon information and belief, admits paragraphs 12-26, 28-31, 218, and 224-233,

3, [enies paragraph 27.

4. Repeats and realleges his responscs to the above paragraphs as appropriate, as his

response to paragraphs 234, 246, 256, z.md 264,
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NEW CAUSE TOMODIFY PROVISIONS OF THIS COURT’S MAY 11, 2022 DECISION
AND ORDER WHICH SET CRITERIA FOR BALLOT QUALIFICATION FOR
INDEPENDENT CONGRESSIONAL AND STATE SENATE CANDIDATES

(N.Y. Const. art. I, §8, U.S. Const. Amends. I and XIV: -
Facial Violation of Free Speech Rights)

3. Petitioner-Intervenor incorporates each of the foregoing paragraphs as if fully set forth
herein.

6. Article 1, §8 of the New York Constitution provides that “Every citizen may frecly
speak, write and publish his or her sentiments on all subjects, being responsible for the abuse of that
right; and no law shall be passed to restrain or abridge the liberty of speech or of the press.”

7. Enforcement of this Court’s May 11, 2022 Decision and Order which set criteria for
ballot qualification for independent Congressional and State Senate candidates wifhout modification
would, as applied,‘ severely burden petitioner-intervenor's Free Speech rights under the New York
Constitution, Art. I, §8, and the United States Constitution, First and Fourteenth Amendments.

8. As a result of the separation of the filing period for the petitions of independent
Congressional and State Senate candidates (June 27 - July 5, 2022), from the filing period for the
petitions of independent statewide candidates (May 24 —May 31, 2022), as well as the disqualification
of all signatures previously collected by independent Congressional and State Senate candidates, and
the maintenance of the same high signature rc;quirements set by the Election Law despite the much
greater difficulties now encountered by such candidates due both 10 the Jate promuigation of district
lines and the restrictions and fears caused by Covid-19, all part of this Court’s May 11, 2022 Decision
and Order, independent Congressional and State Senate candidates are prevented from fully exercising
the core political speech of circulating petitions, and competing in the 2022 election.

9. As a whole, these elements of the May 11, 2022 Decision and Order, to be enforced by
Respondent New York State Board of Elections, will be virtually impossible to comply with and

consequently will result in a reduction or elimination of independent Congressional and State Senate

2 of &
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candidates for 2022.

10.  In particular, failure to continue ihc longstanding and statutorily endorsed practice of
providing lor thc combination of petition sheets for independent siatewide candidaies with those for
independent Congressional and State Scenate candidates, prejudices alike alll independent candidates,
and independent political parties (known as independent bodies) endeavoring o achieve recognized
party status.

11.  Assuch, the Cour should remedy the harms caused‘ by these insurmountable obstacles,
as it has been mandated to do by the Court of Appeals in its decision of April 27, 2022.

PRAYER FOR RELIEF

WHEREFORE, Petitioner-Intervenor respectfully requests that this Court enter judgment and
order against Respondents as {ollows:

A, Modifying the May 11, 2022 Decision and 01-'der. which set “political calendar dates™

for *the independent nominating process for Member of Congress aﬁd New York State
Senate, for the November 8, 2022 General Election for State Senate and Member of
[United States] House of Representatives,” so 1o set the same such dates for independent
statewide and independent New York Statc Assembly candidates as well;

B. Modifying the May 11, 2022 Decision and Ordcr, which ordered “the signature
fequircments provided for by cutrent law to be unchanged,” so to provide for a 50%
reduction in signatures required for independent candidates for Congress from 3,500 to
1,750 signatures, and for independent candidates for State Senate from 3,000 to 1,500,

o Modifying the May 11, 2022 Decision and Order, which sct May 21, 2022 as “First day
to sign” for independent Congressional and State Senate candidates” petitions, so to
provide that valid signatures gathered on otherwise valid petitions between April 19 and

April 27, by the same candidates of voters residing within the newly-created disteicts, as -

l of 4

172 of 258



FILED: STEUE

NYSCEF DOC. NO. 703

FILED: STEUBEN COUNTY CLERK 05/18/2022 05:06 PM

NYSCEF DOC. NO. 633

166

the case may be, shall also count wards the required total number of signatures;

D. Suspending or enjoining the operation of any other state laws or orders that would

undermine .this Court’s ability to offer effective and complete relief to Petitioner-

Intervenor for the November 2022 election;

E. Awarding Petitioner-Intervenor all of his reasonable attorneys’ fees and costs; and
F. Awarding Petitioner-Intervenor such other and further relief as this Court deems just
amd proper,

Dated: May 16, 2022
Manhasset, New York

THE LAW OFFICE OF GARY L. DONOYAN

8.

CNDEX NO. E2022-0116CV
RECELVED MYSCEF: 08/05/2022

INDEX NO. E2022-0116CV
RECEIVED NYSCEF: 05/18/2022

“By: GaryA.. Donoyge’ N
Attorn€ys for Petitioner-Intervenor Mark Braiman
565 Plandome Road, #209
Marhasset, New York 11030
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PRELIMINARY STATEMENT

Pstitionef-lntervenor Mark Braiman is the candidate for Member of the United States
House of Representatives from the (former) 22™ District of New York, of the Libertarian Party of
New York (“LPNY™), in the elcction to be held on November 8, 2022, In support of his campaign,
Braiman states at his sampai;gn website: “The core idea of my platfonn is to change the law to
reduce the oppressiveness of the Federal government for as many pcople as possible. When
Congress, even backed by a majority of their voters, passes laws that use government power 1o
opptess 4 tminority unnecessary, they are violating an ethical (and sometimes) a Constitutional
responsibility.”

Because the LPNY did not meet the current requirements that would entitle it to recognized
“party” status, it-must circulatc independent nominating petitions to place its candidates on the
ballot by collecting the requisite number of signatures from potential voters. However, the ability
of the L!’NY’s Congressional and State Senate candidates, including Petitioner-Intervenor, to
engage with potential voters and gather their signatures is stymied by the May 11, 2022 scheduling
order of this Court — to be enforced by Respondent New York State Board of Elections
(“NYSBOE™), who has that responsibility — that (1} their petitions must be filed scparately from
the petitions of the LPNY"s statewide candidates, (2} the number of valid signatures required is
identical to the high number requimﬂ by statute for ordinary circumstances, and (3) signatures
collected prier to April 27, 2022, when the Court of Appeals affirmed this Court's ru.ling
eliminating the Legislature’s district lines, wili not count towards their total number required.
Because Petitioner-Intervenor’s (and the other independent candidates®) free speech rights are
severely affected by those provisions, Petitioner-lntervendr now moves to intervene in this action,

and for appropriate modifications to the May 11, 2022 scheduling order.
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STATEMENT OF FACTS

The LPNY 'was organized in 1972 by a group centered around Ed Clark, later the
Libertarian Party presidential candidate. The Statue of I.ih(;ny is their ballot symbot, and they
appear on the ballot as the Libertarian Parly. Starting in 1974, the LPNY has run candidates for
siatcw:'dc office {including U.S. Senate and [J.S, Presi&en!ial electors}) every two years except for
19886, the only political organization in the state without recognized “party”™ status to do so. It is
the recognized New York affiliate of the national LP, which is the third-largest political party in
the United States in terms of membership, popular vote secured in federal ¢lections, and candidates
who run for federal, state, and local office per election.

[n November 2018, the LPNY obtained recognized “party” status as a result of its Governor
candidate having received sufficient votes in the General Election that month. However, afier a
change in the iilcctéon Law relating to the requirements to keep or maintain recognized “party”
status, in November 2020 the LPNY lost that status, as a result of its President candidate not having
received sufficient votes in the General Election that month, and since then the LPNY has been an
independent body once again. The LPNY fielded candidates for the 2022 .state and federal
elections, including Petitioner-Intervenos, and is actively engaged in assisting all of its candidates
in getting their names on the ballots,

A. Petitioner-Intervenor Must Gather a Sufficient Number of Signaturcs on an
Independent Nominating Petition in Order for His Name to Appear on a Bailot.

For purposes of determining whether a candidate for public office may appear on un
election ballot, New York divides candidates into two categories: those nominated by a recognized
“party,” and those nominated by an independent body. Election Law §§1-104(12), and 6-100 ¢t.
seq. A recognized “party” is “any political organization which, excluding blank and void ballots,

at the last preceding efection for govemnor received, at least two percent of the total votes cast for
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its candidate fo_r governor, ot one hundred thirty thousand votes, whichever is greater, in the year
in which a governor is elected and at least two percent of the total votes cast for its candidate for
president, or one hundred thirty thousand votes, whichever is preater, in a year when a president
is elected.” Election Law §1-1 64(3). An independent body is “any ml'ganization or group of voters -
which nominates a candidate or candidates for office to be voted for at an election, and which is
not a party as herein provided.” Election Law §1-104(12).

Candidates not nominated by a recognized “party” may only be listed on an election ballot
if they gather signatures on an independent nominating petition that conforms with Election Law
§6-140,

In order 1o place a candidate on the election‘baliol, anominating petition must be supported
by the signalureé of registered New York voters. The number of signatures necessary for a
statewide candidate is 45,000 ar one percent of the votes most recently cast for Governor,
whichever Is less: for a candidate Ifor Member of the U.S. House of Representatives, such as
Petitioner-Intervenor, 3,500 or five pexcent of the votes most recently cast for Governor in that
unit, whichever is less; and for a candidate of New York State Senator, 3,000 or five percent of
the votes most recently cast for Governor in that unit, whichever is less. Election Law §6-142.

No petitioning candidate is permitted to begin collecting signatures prior 1o six weeks
before the last day permiited 1o file the said petition in the year of the election in which the
candidate wishes to palnicipatc. In 2022, that six-week period begins on April 19 and ends on May
31. Election Law §§6-158(9), 6-138(4). However, pursuant to the May 11, 2022 scheduling order,
independent Congressional and State Senate candidates will petition between May 21 and July 5,
2022. All other independent candidates mu'sl still complete their petitioning and file their petitions

by May 31,2022
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B. The Challenged Restrictions Limit Petitioner-Intervenors Ahﬂity to Engage
Voters and Collect Signatures.

Between April 19, 2022, when it;dependent Congressional and State Senate candidates
began petitioning to qualify for the ballot using the ofd district lines, and April 27,2022, when the
Court of Appeals affirmed (against the predictions of many) this Court’s March 31, 2022 order
veiding those old lines, Petitioner-Intervenor and many other such candidates spent countless
hours collecting signatures and organizing volunteers and paid petitioners, in the expectation that
their completed petitions could be filed six weeks later, on May 31, 2022. In additinn, Petitioner-
Intervenor made, and other independent Congressional and State Senate candidates typically made,
arrangements in their professional and personal lives to set aside those six weeks for the all-
important petitioning drive, arrangements mény of which could not be undone, and many of which

can not be made again.

In addition, Petitioner-Intervenor will be losing a big motivational factor for collecting
signatures, and organizing others to coilect signatures, because he will not be able to collect also
for his favored Governor candidate, Libertarian Larry Sharpe. While he may circulate his petitions
{which are combined with four other statewide Libertarian candidates, for Licutenany Governor,
Attorney Gencral, Comptroller, and US Senator), together with his new petitions between May 21
and May 31 (the last day to file the statewide petitions), for the remaining weeks, until the last day
to file the Congressional and State Sehate petitions which is July 5, he will be petitioning only for
himseif, wﬁile his Libertarian statewide candidate friends (if they have managed to qualify for the
ballot at-all), in turn, will have less incentive to assist his efforts. Together with the recent and
recurring difﬁéulties caused by constantly-evolving new strains of COVID-19 and related

restrictions and common fears, which reduce the availability of signers and the efficiency of
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petition witnesses, this may very well be the most difficult year in New York history for

independent candidates for office.

Petitioncr-Intervenor is not suggesting that the old petitions, circulated in the old districis,.
should be accepted for filing in whole by Respondent NYSBOL, or that the new six-wecek period
for circulating independent Congressional and State Senate candidates’ petitions should be
changed. Petiziﬁntr-llmlen'enor requests only that Respondent NYSBOE be ordered to (1) extend
the filing deadlinc for all other independent candidate petitions to July 5, 2022, so that candidates
may continue to circulate and file petition sheets jointly with one another, as is customary, (2)
accept independent Congressional and State Senate candidate petitions with 50% of the stannory
requirement ol valid signatures, and (3) accept signaturcs on independent Congressional and State
Senate candidate petitions @Ilccted prior to April 27, 2022, when the Court of Appeals affirmed
this Court’s ruling eliminating the Legislature’s district lines, as part of the total number required.
The current absence of those provisions violates the Constitution and should be immediately
remedied.

LEGALSTANDARD

Pursuant to the CPLR, a court “shall” permit a person to intervene as a matter of right: 1)
“upon timel); motion,” 2) “when !ht‘:. representation of the person’s interest by the parties'is or may
be inadequate,” and 3) when “the person m or may be bound by the judgmcnl.;‘ CPLR 1012(a)2).
Separately, a court “may” in its discretion permit a pasty 10 intervene “when the person’s claim or
defense and the main action have a common gquestion of law or fact.” CPLR 1013. “in exercising
its discretion, the court shall considcr whether the intervention will unduly delay the determination

of the action or prejudice the substantial rights of any party.” Id.
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New York courts liberally construe these statutes in favor of granting intervention. See,

e.g.. Bay State Heating & Air Conditioning Co. v. Am. Ins. Co., 78 A.I).2d 147. 149 (4™ Dept.

1980) (holding New York’s intervention provisions “should be liberally construed”r); Yuppie

Puppy Pet Prod., [nc. v. St. Smart Realty, LLC, 77 A.D.3d 197, 201 (1¥ Dept. 2010) {*Intervention

is liberally allowed by courts, permitting pecsons to intervene in actions where they have a bona

lide interest in an issue involved in that action.”); Plantech Haus.. Inc. v. Conlan, 74 A.D.2d 920,

923 (2™ Dept. 1980), appeal dismizsed 414 N.E.2d 398 (*|U jnder liberal principles of intervention
under the CPLR, it was an abuse of discretion to deny intervention in the present case.”).

The core consideration in determining if intervention is warranted is whether the proposed
intervenor has a “direct and substantial interest in the outcome of the proceeding.” Pler v. Bd, of

Assessment Rev. of Town of Niskayuna, 209 A D.2d 788, 789 (3" Dept. 1994). IT “intervention

is sought as a matter ol right under CPLR 1012{a), or as a matter of discretion under CPLR 1014,
a proposed intervenor with a “real and substantial interest in the outcome of the proceedings”

should be granted intervention under either analysis. Wells Fargo Bank, Nat'! Ass'n v. Mclean,

70 A.D.3d 676 (2™ Dept. 2010) {(quoting Berkoski v. Bd. of Trs. of Inc. Vill. of Southampton, 67

A.D.3d 840, 843 (2™ Dept. 2009)); see also Cnty. Of Westchester v. Dep't of Health of State of

N.Y, 229 A.D.2d 460, 461 (2™ Dept. 1996} (“Generally, intervention shouldrbe permitted where

Apartments, Inc. v. Town of Clay, 112 A.D.2d 750, 751 (4™ Dept. 1985). Concerns “of judicial
efficiency and fairmess to the original litigants, are more likely to be cutwelighed, and intervention
therefore warranted, when the intervenor has a direct and substantial interest in the outcome of the

proceeding.” fd. AL789.
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ARGUMENT
1. Petitioner-Intervenor is entitled to intervention as a matter of right,

Petitioner-Intervenor’s motion satisfics the first elemoent of intervention as a matter of right:
it is timely. *In examining the timeliness of the motion. courts do not engage in mere mechanical
measurements of tirhe, but consider whether the delay in seeking intervention would cause a delay
in resolution of the action or otherwise prejudice a party.” Jones v. Town of Carroll, 158 A.D.3d
1325, 1328 (4% Dept. 2018). Indeed, New York courts have held that “{i]ntervention can occur at
‘any time, even atter judgment for the purpose of taking and perfecting an appeal,” Romeo v. N.Y.
intervention even where the intervenor’s motion was made more than one year afler an Amended
Complaint was i;ulcd. See jefler v. Jelfer, 958 N.Y.8.2d 61 (Table) (Sup.Ct., Kings Cnty. 2010).
Morcover, in Bates v Jones. a federal appellate court allowed candidates and voters 1o interve;xe
on appeal after the conclusion of oral argument. See 127 1.3d at 873-74 (granting intervention an
appeal to candidates and voters in appeal involving the constitutionality of a California initiative

_imposing legislative term limits).

Petitioner-Intervenor is filing this motion shortly aficr the May 11, 2022 scheduling order
was entered. alongside this merits briel. intervention would not prejudice the existing parties or
delay the pr&cccdings in any way.

Denial of intervention, on the other hand, would cau;sc prejudice to Petitioner-Intervenor,
as an independent Congressionat candidate. And it would prejudice him as a New York voter as
well, who inarguably has an interest in the candidates running in the electoral district in which he

resides, but had no notice that all independent candidates across the State of New York were at
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such risk ol not qualifying (or the November 2022 ballot, until the issuance of this Court’s May
11. 2022 scheduling order.

[t i also true that Pelitioner-Intervenor has a direct and substantial interest that will not be
adequately represented by the other petitioners in this litigation. Petitioner-Intervenor, as an
independent Congressional candidate, has a unique interest in his campaign that state officials and
major partié:; do not share. These interests may very well diverge from those of all petitioners and
respondents in this action, including oo potential issues concerning remedy that might emerge
during future appeals, such as subseguent alterations t¢ election deadlines. In light of the many
permutations in which petitioners’ and respondents’ representation could prove w be inadequate
as this action proceeds, intervention is the only form of participation that will safeguard Petitioner-
[ntervenor’s interests.

Finally, the judgment in this action will unquestionably bind Petitioner-Intervenor. The
“is or may be bound” element of intervention is pgenerally understood by examining the
“potentially binding -nature of the judgment” on the Petitioner-Intervenor. Yuppie Puppy, 77
A.D.3d at 202; se¢ also Vantage Petroleum v. Bd. of Assessment Rev. of Town of Babylon, 460
N.E2d 1088, 1089 {N.Y. 1984) (holding that whether an intervenor “will ﬁc bound by the
judgment within the meaning of that subdivision is determined by its res judicara effect™). If
unmodified, the May 11, 2022 scheduling order will leave Intervenor-Petitioner with a nearty
impossible burden to overcome iFhe is o qualify for the ballot, leaving him with no recourse.

1L Alternatively, the Conrt should grant Petitioner-Intervenor permissive
intervention.

Should this Court decline to grant intervention as of right, Pelitioner-Intervenor
respectiuily requests that the Court exercise its discretion to grant permissive intervention under

CPLR 1013, As with CPLR 1012(a)2), the key question for this Court is again whether Petitioner-

9 of 12

182 ot 258 :



FITLED: STEUBEN ) “" q . / CNDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECELVED NYSCEF: 08/05/2022
176
FILED: GTEUBEN COUNTY CLERK 0571872022 05:06 PM INDEX NO. E2022-0116CV
NYSCEF DQC. NO. 640 . ) RECEIVED NYSCEF: 05/1B/2022

Intervenor possesses a “real and substantial interest in the outcome of {the} action.” St. Joscph's

Hosp. [lealth Cir, V. Dep't of |lealth of State of N.Y., 224 A.D.2d 1008, 1008 (4™ Dept. 1996);
Berkoski, 67 ADJd at 843; United Servs. Auto. Ass’n v. Geaham, 21 A.D.657, 657 (1# Dept.

1964). In determining whether (o grant permisgive intervention, a “court may properly balance
the benefit to be gained by intervention, and the extent to which the proposed intervenor may be
harmed ifit is refused, against other factors, such aslthe degree to which the proposed intervention
will delay and unduly complicate the litigation™ but crucially, considerations of delay and
complications “are more likely 16 be ourweighed and intervention therefore warranted, when the
intenrt:npr has adirect and substantizl interest in the outcome of the proceeding.” Pier, 209 A.D.2d
at 789,

Ciranting intervention here would be consistent with grants of intervention is other special
proceedings. Petitioner-Intervenor shares in “common many questions of law and fact” with.thc
the presence of the intervenor will complicate a lengthy discovery or trial process, as neither
discovery nor trial is contemplated in this special proceeding.” Jd. Instead, “the presence [of
intervenors) will.simply ensure that both sides of the novel and complex legal issues are presented
in this proceeding.” /d

HI.  Petitioner-Intervenor’s Constitutionz] Right to Free Speech has been Harmed.

‘The depree of scrutiny given to an election statute or order increases with the severity of

the burden that the challenged measure imposes upon a First Amendment right. Price v. N.Y. State

Board of Elections, 540 £.3d 101, 108 (2™ Cir. 2008). People trying to persuade potential voters

to sign a ballot access petition engage in “inleractive communication conceming political chanpe”

(Mever v. Grant (486 1).5. 414, 420 (1998)), which is “core political speech.” Lerman v. N.Y.C.
9
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Bd. Of Tlections, 232 F.3d 135, 146, 148 (2™ Cir. 2000) (holding that the speech of those gathering
signatures for ballot access petitions is “identical” to the speech of those gathering signatures for
Onee this Court determines that strict serutiny must be applied, it is presumed that the

challenged aw or order is vnconstitutional. Burdick v. Takushi, 504 U.S. 428, 434 (1992); see

generally Mever, 486 1.5, at 425 (striking criminal prohibition against the use of paid signature-
gatherers and describing the burden of strict scrutiny as “well-nigh msurmountable™). To
withstand strict scrutiny, the government must prove thal the law or order is necessary (o achieve

a compedling governmental interest.  Federal Election Comm’n v, Wis, Right to Life, Inc., 551

.S, 449, 450-51 (2007). Ifthis is proved, the state must then demonstrate that the law or order is
also narrowly tailored to achieve the asserted interest. Id,
[t order to meet its burden of proof, the government “must do something more than merely .

posit the existence of the disease sought to he cured.” Tumer Broad. Sys., Inc. v. FCC, 512 U.S.

622, 664 (1994). In other words, the government must factually prove the existence of the evil
and that the challenged statute or order is narrowly lailored 1o remedy that evil.

Courts will routinely provide relief to petitioning miner party and independent candidates,
when the normal pelitiening period is sherler than usual, or when special elections are called, in
the form of petitioning periods much shorter than normal, an extension of deadlines, or a reduction
ol signature requirements. See Breck v. Stapleton, 259 F.Supp.3d 1126, 1138 (1J. Montana 2017)
{The court “must determine some fipure that would approximate a ‘substantial modicum of
support’ in Tight of the constraints imposed by Montana’s special ¢lection schedule. The Court
acknowledges that any figure would be arbitrary, but will endeavor io develop & figure that

reconciles Monlana's right to impose the standard 5 percent requireiment under nomal

10
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circumstances and the unusual circumstances presented by Montana’s special election.™); Jones v.

McGuffage, 921 F.Supp.2d 888, 903 (N.D. 1L 2013} (“[S]imply adopting the 5,000 signature
requirement would repeat the sins of the state’s continued use of the 5% requirement; it would
ignore the factors that distinguish this special election process from a normal election cycle, where
signatures are gathered in the Spring, where the signature gathering pc.riod last[s) 90 days, and
where all prospective candidates know well in advance when the election will be held (and
therefore when the signature gathering period will commence). Thus, some further reduction to
account for thcsé factors is appropriate, and a proportional reduction based on the shortened
signature period is a[s] good as any.™),

“The loss of First Amendment rights, for even minimal periods of time, unqucsl.ionably
constitutes irreparable injury.” Llrod v. Burns, 427 U.8. 347, 353 (1976). Thus, in the context of
an alleged violation of First Amendment rights, a plaintiff's claimed irreparable harm is
inseparably linked to the likelihood of success on the merits of the plaimtiff's First Amendment
claim. The harmin this case is clear. Absent intervention and a modification of the May 11, 2022
scheduling order, Petitioner-Intervenor will suffer a severe diminution in his ability to engage in
core political speech. Furthermore, absent prompt relief, Petitioner-Respondent will lose the
cooperation of the LPNY"s statewide candidates, who currently must file their petitions by May
31, 2022. Because Petitioncr-lntervenor will be deprived of his First Amendment rights il
Respondent NYSBOE enforces the provisions of the May 11, 2022 scheduling order chullenged
here, emcrgency_relief should issue forthwith.

Respondent NYSBOE and the other partics to this action can claim no harm resulting from
the proposed intervention and modification of the May 11,2022 schedu].ing order. Even assuming,

arguendo, thal modifying that order as proposed would slightly harm the election process (which

g
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it would not), that harm would not outweigh the diminutien in the Petitioner-Intervenor’s free
speech rights. Accerdingly, the balance of equities favors the Petitioner-Intervenors.
CONCLUSION

For the foregoing reasons, Petitioner-Intervenor respectfully requests that the Court issue
an order permitting the intervention, and modifying the May 11, 2022 scheduling order to require
Respondent NYSBOE to {1} extend the filing deadline for all other independent candidate petitions
1o fuly 5, 2022, so that all independent candidates may continue 1o circulate and file petition sheets
jointly with one another, as is customary, (2) accept independent Congressional and State Senate
candidate petitions with 50% of the statutory requirement of valid signatures, and (3) accept
signatures on independent Cc}ngressi;m.a]. and State Senate candidate 'petitions collected prior to
April 27, 202_2, when the Court of Appeals affirmed this Court’s ruling eliminating the

Lepislature’s district lines, as part of the total number required.

THE LAW OFFICE OF GARY L. DONOYAN

N

o E’oary/ Donoyan-GD-7542)
Attorneys for Petitioner-Intervenor Mark Braiman
565 Plandome Road, #209
Manbasset, New York 11030
(516) 312-8782
gdonovan/Bearydonoyanlaw.com
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR. STEVEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALEN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and

MARIANNE VOLANTE,

-against-

Petitioners,

INDEX NOQ. E2022-0116CV
RECEIVED NYSCEF: 05/23/2022

Index No. £2022-0116CV

ORDER TO SHOW CAUSE
REGARDING TYRRELL
BEN-AVDP’S EMERGENCY
MOTION FOR LEAVE TO

INTERVENE

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

WHEREAS, Tywell Ben-Avi seeks leave to intervene in this action on the grounds that (1) he

has an absolute statutory right to seek relief regarding apportionment of New York

Congressional maps, (2} his interests are or may be inadequately represented by the existing

parties and he is or may be bound by the judgment, and (3) his claim has common questions of

law or fact with those pending before this Court;

UPON the Affirmation of Tyrrelf Ben-Avi, the Proposed Petition in intervention, the

CRDER TQ SHOW CAUSED

i

. Hunter, County Clark

E2022-0116CY
05232022 0214 PI.S

Claie: HA
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accompanying Memorandum of Law, and upon all of the pIeadings and proceediﬁgs heretofore
had herein;

LET Respondents or their counsel show cause before this Court, at IAS Part  , Room

/s 1322

, &t the Courthouse located at 3 East Pulteney Square Bath, NY 14810, on the day of 2

May, 2022, atﬂ;‘saum., or as soon thereafier as counsel can be heard, why an Order

Victal Rppeatonce Perm, tred

should not be
entered:

1. Granling. Tyrrell Ben-Avi leave to intervene pursuant to CPLR 1012 and/or CPLR

1013;

2. Upon grant of intervention;

a. declaring pursuant to CPLR § 3001 that the 2022 New York State Congressional map, see
2021-2022 N.Y. Reg. Sess. Leg. Bills A.9040-A and A 9168, is void based

upon the procedural flaws in its adoption previously set forth by the Court

of Appeals;

b, enjoining Respondents to adjourn the primary election date for the New

York Assembly from June 28, 2022, to August 23, 2022 (thus, aligning the

primary election date for the United States Senate with the adjourned primary

election dates for the State Senate and U.S, Congress);

¢. enjoining the deadline for military and overseas ballots to July 8,2022, or a

2 of 3
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Board of Elections or other governmental body, that would undermine this
Court’s ability to offer effective and complete relief to Petitioner for the
November 2022 elections and related primaries; and

3, granting such other and further relief as is just and proper.

IT 1S HEREBY ORDERED that service of a copy of this Order and accompanying
documents be served on counsel to all parties via NYSCEF, on or before May )& 2022; and it
is further
ORDERED that Petitioners and. Respondents shall file a ecopy with this Court of their
opposition papers, if any, via NYSCEF, on or before May 34, 2022, at.ﬂ;?ng
4 ' '
ORDERED iﬁat/ﬁ%ﬁergw)hiﬂ/ﬁ—le a copy.with this Court 9__t:anrréﬂy/ WF
on or bcfyc’ﬁ[;y _’,202/2, at__. —
DATED: Bath, New York
May lj, 2022

' ENTER;

/

CNDEX NO. E2022-0116CV
RECEIVED NYSCEF: 08/05/2022

INDEX KOC. E2022-0116CV
RECEIVED NYSCEF: 05/23/2022

Hon, Patrick UAcAilistcr, AJS.C.
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Affidavit of Tyrrell Ben-Avi in Support of Request for Leave
to Intervene, dated May 5, 2022

Ipp. 183 - 184]

STATE OF NEW YORK
SUPREME COURT: COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, IR. STEVEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALEN NEWPHEW,
SUSAN ROWLEY, JOSEPHINE THOMAS, and
MARIANNE VOLANTE,

Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE

BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC

RESEARCH AND REAPPORTIONMENT,

Respondents,

FILED: STEUBEN COUNTY CLERK 05/23/2022 02:14 P IFDEX NO. E2022-0116CV
NYSCEF DOC. NO. 674

RECEIVED NYSCEF: 05/23/2022

Index No. E2022-0116CV

AFFIDAVIT OF TYRRELL
BEN-AVI IN SUPPORT OF
REQUEST FOR LEAVE TO
INTERVENE

I, TYRRELL BEN-AVI, being duly aworn, depose and state the following:

1. Tamacitizen of the State of New York, residing at 2041 Adam Clayton Powell Jr. Blvd,

Apt I, New York, New York 10027 in New York County. [ am registered to vote in the

State of New York.

2. [respectfully submit this affidavit in support of my emergency request to intervene in the

above-captioned action, § am fully familiar with the facts and circumstances below.

AFFIDAVIT

E2022-0116CYV
CS2U2027 Q214 PM
Clark: HA

Jugtith M. Hunter, Cnunty Clerk

1 cof 2
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3. 1am moving for leave to intervene by order to show cause to that my pleadings may be
considered in connect with this proceeding. | |

4. 1seek to intervene as of right in this aclibn, on the ground that my imerests may not be
adequately represented by the present parties and since [ may be bound by any j&dgment
rendered herein. NY CPLR 1012 (a ) (2) (“Upon timely motion, an person shall be

5. permitted to intervene in any action... when the representation of the person’s interest by

the pai'tics is or may be inadequate and the person is or may be bound by the judgment.”™)

6. 1have not submitted any prior application for the relief I seek.

Tyrrell Ben-Avi

Date May 3§, 2022

2 of 2
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Intervenor Tyrrell Ben-Avi's Notice of Motion for Permission
to Intervene, dated May 5, 2022

Ipp. 185 - 186)
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STATE OF NEW YORK

SUPREME COURT: COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,

LAWRENCE CANNING. PATRICIA CLARINOQ,

GEORGE DOOHER, IR, STEVEN EVANS, LINDA

FANTON, IERRY FISHMAN, JAY FRANTZ,

LAWRENCE GARVEY, ALEN NEWPHEW,

SUSAN ROWLEY, JOSEPHINE THOMAS, and

MARIANNE VOLANTE.
Index No. E2022-0116CV

Petitioners,

-against- . : NOTICE OF MOTION
FOR PERMISSION TO
INTERVENE

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADILR
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BCARD OF ELECTIONS, and THE NEW YORK STATE
RBOARD OF ELECTIONS, and THE NEW YORK STATLE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondems,

PLEASE TAKE NOTICE that, upen the affirmation of Tyrreli L.S, Ben-Avi
dated May §, 2022, the proposed intervener, Tyrrell L.8. Ben-Avi will move this
Court, Hon. Patrick F, McAlister prcsidcm, at a date and Lime to be determined by
the Ceurt, in Courtroom 3. Steuben County Supreme Cournt, 3 East Pulicney

Square, Bath, for an Order thal:

{a) Proposed intervenor is permitted Lo intervene to protect his

rights as a candidate for the Lnited States Senate for New York,

1 cof 2
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(b) Granting such further relief as the Court deems just and proper.

Dated Manhattan, New York

May 5, 2022

TYRRELL L.S. BEN-AV]

Pro-Se Petitioner

Candidate, 1).5. Senate N.Y.

2041 Adam Clayton Powell Ir. Blvd.
New York, New York 10027
tyrrellnewyork@gmail.com

2 of 2
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Letter from Briar L. Quail to the Honorable Patrick F. McAIliéter, dated

May 24, 2022
SEw< | Board of
Peter S, Xosinski STATE H Douglas A. Kellner
Co-Chair EIECtlonS Co-Chair
Anthony ]. Casale Andrew |. Spano
Commissipner 40 NORTH PEARL STREET, SUITE 5 Commissioner
ALBANY, N.Y, 12207-2109
Todd D. Valentine Phone: 518/474-8180 Fax: 518/486-4068 Kristen Zebrowski Stavisky
Co-Executive Director http:/ fwww.elecbons.ny gov Co-Executive Elirector

May 24, 2022

Hon. Patrick F. McAllister
Supreme Court, Steuben County
3 East Pulteney Square

Bath, New York 14810

Re:  Harkenrider v Hochul et al (E2022-0116cv, Steuben County Supreme Court)

Your Honor:
ndi

The New York State Board of Elections is submitting in opposition to Motibn 15and 16a
single Memorandum of Law.

Also, the Board asks that the affidavit of Kristen Zebrowski Stavisky dated May 18, 2022
(NYSCEF # 616) be considered submitted in opposition to Motion 15 and 16.

en-

With respect to the motion and Order to Show Cause by Tyrel] Ben-Avi submitted on May
23, 2022 (NYSCEF # 673), the application to intervene contains no factual averment as to
the reason for such intervention and no articulation of the proposed intervenor's
relationship to this proceeding, and as such should be denied.

Co- Counsel

New York State Board of Elections
40 North Pearl Street - Suite 5
Albany, New York 12207

{518) 473-5088

Bri i @electi
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS,

LINDA FANTON, JERRY FISHMAN, JAY FRANTZ, Index Ne.
LAWRENCE GARVEY, ALAN NEPHEW, E2022.0116CV
SUSAN ROWLEY, JOSEPHINE THOMAS,
AND MARIANNE VICLANTE,

Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE COF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, AND THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents,

RESPONDENT NEW YORK STATE BOARD OF ELECTIONS
MEMORANDUM IN OPPOSITION TO INTERVENTION MOTIONS 15, 16

Brian L. Quail

Co-Counsel

40 North Pearl Street — Suite 5
Albany, New York 12207
(518) 473-5088
Brian.quail@elections.ny.gov
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PRELIMINARY STATEMENT

This Memorandum of Law is submitted in opposition to motions 15 and 16
seeking nearly identical relief. By intervention the movants attempt to excuse themselves
from New York’s independent nominating ballot access requirements and seek several

* forms of extraordinary, emergency relief,

Braiman Order to Show Cause
Summary of relief sought:

(1) Set the same independent nominating dates applicable under this court’s
otder for candidates for Member of Congress and New York State Senate
for independent statewide and independent New York State Assembly
candidates as well;

(2) Provide for a 50% reduction in signatures required for independent
candidates for Congress from 3,500 to 1,750 signatures, and for
independent candidates for State Senate from 3,000 to 1,500

(3) Apply "First day to sign" for independent Congressional and State
Senate candidates' petitions, so to provide that valid signatures gathered on
otherwise valid petitions to be valid if collected after April 19, 2022 and
still applicable.

Parent Party Order to Show Cause
Summary of relief sought:

{1) Apply the political calendar dates for independent nominating
petitions listed on page 4 of the Ballot Access Order to all independent
nominating process for all offices following offices.

(2) With rESpeL‘:t to the political calendar dates for the independent
nominating process listed on page 4 of the Ballot Access Order, the “First
day to sign™ is hereby modified to read “4/19/22”; and

(3) Cut all signature requirements on independent nominating petitions by
50%

2z of 13

196 of 258



FILED: STEUE

MYSCEF DGC. NO.

190

FILED: STEUBEN COUNTY CLERK 05/24/2022 04:15 PN

NYSCEF DOC. NO. &77

Intervenors cannot establish entitlement to such drastic remedies. The State of |
New York is entitled to impose reasonable measures to determine whether a candidate
has real support among members of the voting public before placing them on the ballot.
New York’s signature requirements, repeatedly upheld by courts, remains a rational
means of ensuring that there is support for a candidate within their district and ensuring

an orderly election process to avoid ballot chaos.

The ballot access time periods for signature collection in 2022 is not shortened

from the six week period provided for by statute since 1946 thus no reduction in

signatures is required. There has been no disruption to the signature collection process

which could conceivably allow the intervenors to meet the exceptionally high burden

required to set aside New York’s statutory framework for independent nominations.

As this Court observed at NYSCEF # 409 on May 5, 2022: “this couﬁ does not
intend to alter the time frame for gathering signatures for Independent Nominating
Petitions for statewide electilons. Election Law § 138 (4) sets a six week time period for -
the gathering of signatures for Independent petitions .... Once the Congressional map has
been established it will be up to tﬁe candidate to make sure he/she has the appropriate
number of signatures from the appropriate number of different districts.” This Court
also denied an apinlication for intervention secking relief similar to that requested in this

application on May 19, 2022 (NYSCEF # 668).

3 of 13
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FACTS
New York’s Independent Nomination Petitioning Process

For an independent candidate (i.e., one supported by an organization or group that
is not a “party”) to secure nomination and access to the November General Election
ballot, the requisite number of valid signatures of registered New York voters who reside
in the political unit for which the nomination is sought must be collected; within a limited
peried of six weeks, on an independent nominating petition, which must then be filed
with either the State Board of Elections or in some cases local boards. N.Y., Election Law
§5 138(4), 144. The form of the independent nominating petition is prescribed by
Election Law § 6-140. It identifies the candidat_e(s), public office(s) and relevant political
subdivisions as well as the “independent body” ballot label under which the candidate
will seek office. See
https://www.elections.ny.gov/NYSBOE/download/law/IndependentNominatingPetition.p
df which is the sample independent nominating petition form prescribed by Election Law
§ 6-140. The Libertarian Party of New York has been such an “independent body™ for

candidates in many past New York elections.

To be nominated for such a statewide office, 45,000 valid signaturcs are required
on an independent nominating petition from among the 12,982,819 registered voters in
New York State, with at least 500 from each of half of New York’s Congressional

districts. See https://www,clections.ny.gov/EnrollmentCounty.htmi; N.Y. Election Law §

6-142(1). All New York registered voters are eligible to sign a statewide independent

4 of 13
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nominating petition, provided they have not already signed a valid petition for the same

office, and, pursuant to N.Y. Election Law § 6-138(1).

New York’s statewide signature requirement (which amounts to 0.35% of New
York’s registered voter population) is significantly lower than that of many other states,
both in absolute numbers and percentage of registered voters, thus comparatively

imposing much less of 2 burden on candidates and their supporters.

An independent nomination petition for a Congressional petition requires 3,500
valid signatures and a valid independent nomination petition for State Senate requires

3,000. These requirements are provided for in Election Law § 6-142.

The 6-week or 42-day collection period for signatures was adopted in 1946. 1946

by N.Y. Sess. Laws, Ch. 17, § 137(4).
Political Calendar in 2022

The independent nominating period pursuant to the Election Law for 2022

spanned from April 19 to May 31, with filings permitted between May 24 and May 31.

As aresult of the invalidation of New York’s congressional lines and state senate
district lines on April 27, during the independent nominating period, and with new lines
not to be promulgated until May 20, this court issued a new political calendar setting a
full independent nominating period for congress and state senate to run from May 21,

2022 to July S, 2022. (NYSCEF # 524).

5 of 13
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NYSCEF DOC

This court expressly did not alter the political calendar for statewide or other

independent candidates. (NYSCEF # 409).
Pandemic Petition Circulation

Currently there is no public health emergency in New York preventing petitioning,
albeit indoor masking is strongly recommended in mdst places and required in some,
Nothing in current New York law prevents persons citéuiaﬁng independent nominating
petitions from calling votefs by phone, emdiling voters or using social media to solicit

signature and then make comfortable arrangements for the actual signature coliection.

The signature collection process can easily be accomplished applying social
distancing. For example, the clip board or folder containing the petition sheet the voter
needs to sign can be placed for the signer to pick up at a comfortable distance after the
witness steps back, or the witness can hand the petition clipboard or folder to the signer at
mutual arms’ lengths. Social distancing concern may add additional aspects ta the

signature collection process, but it does not render the collection process undoable.

No Requirement For Petitioning Periods For All Offices to Align

Proposed intervenors posit that their inability to petition along with Congressional
and State Senate candidates should permit a reduction of signatures and extension of
time. Between 2012 and 2018, by design New York had a period for independent

nominations for federal offices apart from state and Iocal offices as a result of a series of
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federal court orders designed to move up the federal independent nominating period to
ensure compliance with federal laws ensuring timely transmission of ballots. The cur.rent
situation in 2022 .is not dissimilar. While the parsing of the independent rominating
period is not ideal, the reason it is required is because of the delays occasioned to come to
new district lines for congress and state senate that meet constitutional muster. This

burden is not one that reasonably diligent candidates cannot meet.
ARGUMENT

Intervention should be denied because (i) the reljef sought is almost entirely
beyond the scope of political calendar issues placed before this court by the Court of
Appeals ruling in this matter date April 27, 2022, (ii) the reasonableness of the period for
signature collccti.on and the signature requirement itself has been upheld by other courts
and nothing about the current circumstances demonstrates a Constitutional violation that
would necessitate departing from the statutory framework, and (iii) the plaintiffs piainly
misstate the burden of the requirement to provide a schedule of the pages of their
statewide petition identifying at least 500 signature from each of one-half of New York’s

congressional districts.

The State has a sirong interest in assuring that there is public support for
independent candidacies. See Jenness v. Fortson, 403 U.8, 431, 442 (1971); Prestia v.
('Connor, Y78 F ;3d 86, 88-89 (2d Cir. 1999) (upholding the constitutionslity of a 5%
signature ballot access requirement as a reasonable requirement that furthered the

important state interest in assuring that a candidate has a significant modicum of
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support); Gottlieb v. Lamont, 2020 WL 3046205, at * 9 (D. Conn. June 8, 2020) (the
“state has an important interest in ensuring that candidates on the beliot have a |
*significant’ modicum of support.... [and the] state’s signature requircmu;nt, reduced by
Executive Order from 5% 50 3.5%, undoubtedly serves this important state interest.”).
To prevail on their new claim, intervenors must show that a reasonably diligent candidate
or organization could not meet the signsture rcquirements, an.d this they have not shown.

See Libertarian Party of Conn., 977 F3d at 179.

A The Intervention Is Beyond the Scope of What Is Reasonably Included in This
Proceeding ' .

Intervention grafis parties and claims into an éxisting case. Intervention is
approptiate only if there is a sufficient relationship between the stem andlthe graft, See
e.g. Greater NY Health v DeBuono, 91 N.Y.2d 716 (1998) (observing “[t]hus, a stranger
could not intervene in a pending proceeding to interpose an otherwise time-barred
claim™). The proposed new claim bears no resemblance to the underlying claims related
to redistricting. The intervenot’s claim attacks various aspects of New York law
claﬁning them to be as presently applied unconstitutional because this court did not alter
them. The proposed intervenors have a new claim they want to assert and no interest in

the undergirding litigation, making this intervention improper.

The Court of Appeals Remittitur provided “[w]e are confident that, in consultation

with the Board of Elections, Supreme Court can swiftly develop a schedule to facilitate
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an August primary election, allowing time for the adOptibn of new congressional maps,
the dissemination of correct information to voters, the completion of the petitioning
process, and compliance with fgderal voting laws, including the Uniformed and Qverseas
Citizen Absentee Voting A;:t. " The Court recognized both the breadth of this charge -
but also the limité of that mission when tﬂe Court observed (ECF # 409, May 5, 2022)
that “this court does not intend to alter the tirﬁe frame for gathering signatures for
Indcpendent Nominating Petitions for statewide elections. Election Law § 138 (4) sets a
six week time period for the gathering of signatures for Independent petitions .... Once
the Congressional map has been established it will be up to the candidate to make sure
he/she has the appropriate number of signatures from the a;.)propriate number of different

districts,”

None of the court’s orders in Harkenrider caused the statewide independent
nominating period to be shortened or materially changed. Fundamentally, the intervenors
seek to eliminate specific statutory provisions by claiming undue burden. Albeit their
claims are unmeritorious, the mechanism to assert these new claims isina néw

proceeding with proper venue.

B.  Intervenors Claims Lack Merit: New York’s 45,000 Signature Independent
Nominating Requirement Held Constitutional

The Libertarian Party, zlong with the Green Party and SAM Party, in 2620

engaged in extensive litigation challenging the application of New York’s 45,000
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independent nominating signature requirement, The United States Second Circuit Court
of Appeals not only found New York’s Independent Body sighature requirement was
Constitutional but implied a signature requirement significantly higher would pass

muster:

Under the current signature thresholds (which were also
amended in April 2020), an independent body can place a
candidate on the ballot for a statewide race by collecting
45,000 signatures, a number that will never exceed 1% of the
off-year electorate. See N.Y. Elec. Law §§ 6-138, 6-142(1).
And in the county and State Assembly offices in which the
SAM Party has participated, the number is 1,500 signatures or
5% of the off-year electorate, whichever is less. Id. § 6-
142(2)(a}, (g). These requirements pale in comparison to the
ones the Supreme Court upheld in Jenness v. Fortson, 403
1.S. 431, 81 S.Ct. 1970, 29 L.Ed.2d 554 (1971). In Jenness,
political organizations receiving less than 20% of the vote in
the most recent gubernatorial or presidential election—i.e., all
minor parties—would need to amass signatures representing
5% of the electorate to place a candidate for statewide office
on the ballot. [d. at 433-34, 81 §.Ct. 1970. While a 15%
signature requirement imposes a severe burden, see Williams
v. Rhodes, 393 U.8. 23, 25, 89 8.Ct. 5,21 L.Ed.2d 24 (1968), 2
requirement as high as 5% "in no way freezes the status quo”
and thus does not "abridge[ ] the rights of free speech and
association secured by the First and Fourteenth Amendments."
Jenness, 403 1.8, at 439-40, 91 8.Ct. 1970; see ailso
Libertarian Party of Ill, v. Rednour, 108 F.3d 768, 775 (7th
Cir. 1997); Rainbow Coal. of Okia. v. Okla. State Election Bd,,
844 F.2d 740, 741-44 (10th Cir, 1988). The signature
requirements set by the State of New York are significantly
lower than these, and "a reasonably diligent [organization)
could be expected to satisfy [New York's] signature
reqmrement " Libertarian Party of Conn., 977 F.3d at 179.-

SAM Party of New York v Kosinski, 987 F.3d 267 (2" Cir 2021)

10 of 13
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In his decision denying a prelitninary injunction related to New York’s party
qualification regimen, Judge Koeltl of U.S. Federal District Court, SDNY, Jast year
observed the reasonableness of New York increasing its signature threshold for statewide

candidates from 15,000 to 45,000 for statewide independent nominations:

From 1922 to November 2020, New York experienced over a
four-fold increase in the number of enrolled voters... The
Commission's recommendation of 45,000 signatures amounts
to 0,74 percent of the voters who voted in the 2018 New York
gubernatorial election and only 0.33 percent of New Yaork's
13.55 million registered voters,

Libertarian Party of New York v New York State Board of Elections, 539 F.Supp.3d 310
(SDNY 2021),

Having failed to secure a reduction in the 45,000 signature requirement in prior
litigation, the Libertarians arc simply trying again. Unlike in previoys instances where
the Legislature has reduced signature collection requirements when the time to petition
was shortened, here the time to petition for statewide office has not been reduced. The
full six week statﬁtory period remains undisturbed. See Election Law § 6-138 (4). And
courts have repeatedly held New York’s petitioning period to be reasonable, As Judge
Koeltl observed, incisively examining the true burden of New York’s signature collection

requirements:

The plaintiffs have failed to establish that the level at which
the New York State Legislature has set the petition
requirement is beyond the capabilities of a "reasonably
diligent candidate" or party. Gathering 45,000 signatures (a
level set at 0.33 percent of the total registered voters in the
state) in 42 days would require a candidate to gather 1,071
signatures per day, a figure representing approximately 0.008
percent of the state’s population of registered voters. If, as the

11 of 13
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Supreme Court assumed in Storer, a reasonably diligent
candidate could rely on canvassers gathering signatures at a
rate of 14 per day, over 42 days, this could be accomplished
with 77 canvassers. Or, put differently, 1,000 canvassers,
gathering 14 signatures a day (as in Storer) could gather the
requisite number of signatures in 4 days. See LaRouche, 990
F.2d at 40-41 (Connecticut party primary ballot petitioning
requirement that a candidate must obtain 1 percent of the
party's registered voters in a 14 day period is constitutional).

Id.

C. COVID-1% Challenges Do Not Make 45,000 Signature Requirement
Unconstitutional
New York’s lepislature and the executive have adjusted petitioning requirements

| in the past to respond ta the pandemic. Presently—in stark contrast to 2020 or 2021 —
there are no business activity or othgr recreational restrictions in place as a result of a
health emergency. This Court made clear that the deference to the legislaiure continues as
to the political calendar, and the legislature is free to adjust the political calendar if this
becomes necessary. This Court should continue to observe the judicial d;ﬁfercnce to the
other branches that have been the hallmark of the response to the pandemic. Like all
other aspects af life, people have figured out how to function in the pandemic

environment, including petitioning for ballot access,

As Judge Philip M. Halpern observed in denying a request for relief from
signature requirements in July 2020 “No one disputes that getting...petition signatures

now ts challenging in the best of times, and obviously more challenging than if we were

12 of 13
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not in this pandemic ... The question is whether it is so burdensone on these plaintiffs as
to be unconstitutional. On this record, the answer is no.” Eisen v Cuomo, No. 20-cv-

05121 (PMH) (SDNY July 27, 2020)

While the parsing of the independent nominating period is not ideal, the reason it
is required is becanse of the delays occasioned to come to new district fines for congfess
and state senate that meet constitutional muster. This burden is not one that a reasonably

diligent candidate cannot meet.

D.  Creating Schedule Indicating Compliance With 500 Signatures From Half of
New York’s Congressional Districts Is Not Unduly Burdensome

The only part of the statewide petitioning process implicated by the decision in
Harkenrider is the requirement to file a schedule indicating the pages of the petition on
which at least 500 signatures from each of half of the congressional districts appear. This
requirement applies to 6,500 of the 45,000 required signatures. The congressional
districts have beep known as of May 20, 2022, which is approximately eleven days from
the énd of the Independent petitioning period on May 31, 2022. This is not a burden a.

reasonably diligent candidate cannot meet.

1’,"‘ .-
.
7
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Petitioners’ Response Memorandum of Law in Opposition to Tyrrell
L.S. Ben-Avi's Motion to Intervene, dated May 24, 2022

[pp. 201 ~ 206]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOREER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, AND MARIANNE
VOLANTE,

Index No. E2022-0116CV

Petitioners,
-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARIL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, AND THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,

Respondents.

X

PETITIONERS® RESPONSE MEMORANDUM IN OPPOSITION TO
TYRRELL L.S. BEN-AVY’S INTERVENTION REQUEST

TROUTMAN PEPPER HAMILTON KEYSER MALONEY &

SANDERS LLP WINNER LLP

Bennet J. Moskowitz, Reg. No. 4693842 George H. Winner, Jr., Reg. No. 1539238
875 Third Avenue 150 Lake Street

New York, New York 10022
(212) 704-6000
bennet.moskowitz@troutman.com

Elmira, New York 14901
(607) 734-0590
gwinner@kmw-law.com

Misha Tseytiin, Reg. No. 4642609 HOWARD HINMAN &

227 W. Monroe St., Suite 3900 KATTELL LLP

Chicago, IL 60606 . .

(608) 999-1240 Richard C. Lewis

misha.tseytlin@troutman.com 700 Security Mutual Building
80 Exchange Sireet '

Binghamton, NY 13901
(607) 231-6605
rlewis@hhk.com
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PRELIMINARY STATEMENT & ARGUMENT

Consistent with Petitioners’ position on belated interventions throughout these
proceedings, see NYSCEF No.427 at 1, Petitionets respectfully submit that this Court should deny
Proposed Intervenor Tyrrell 1.S. Ben-Avi’s intervention motion currently pending before this
Court as untimely, CPLR §§ 1012, 1013. If Proposed Intervenor Ben-Avi wanted to participate
as a party in the Special Proceedings that Petitioners filed on February 3, he should have sought to
intervene three months ago. Moreover, Proposed Intervenor Beni-Avi describes himself as a New
York candidate for United States Senate, NYSCEF 675 at 1, so it is unclear what Proposed
Intervenor Ben-Avi's actual interests are in this litigation, See CPLR § 1012(a)(2). 1t is further
unclear how the vague reliief he requests, see NYSCEF No.673 at 2-3, relates in any way to his
interests. Given that Proposed Intervenor Ben-Avi has not articulated how intervention at this
exceptionally late stage in the litigation would “protect his rights as a candidate for the United
States Senate for New York,” NYSCEF No.675 at 1, Petitioners submit that intervention s
improper under both CPLR §§ 1012 and 1013,

CONCLUSION

For the reasons set forth above, Petitioners respectfully request that the Court deny as

untimely Proposed Intervenor Ben-Avi’s motion to intervene.

I
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Dated: New York, New York
May 24, 2022

TROUTMAN PEPPER HAMILTON
SANDERS LLP :

. /l/?f‘\\ o~

INDEX NO. E2022-0116CV

RECEIVED NYSCEF: 05/24/2022

Respectiully submitted,

KEYSER MALONEY &
WINNER LLP

By: s/ George H. Winner, Jr.

Bennet J. Moskowitz, Reg. No. 4693842
875 Third Avenue

New York, New York 10022

(212) 704-6000
bennet.moskowitz{@troutman.com

Misha Tseytlin, Reg, No. 4642609
227 W. Monroe St.

Suite 3900

Chicago, IL 60606

(608) 999-1240
misha.tseytlin@troutman.com

-2

George H. Winner, Jr., Reg: No. 1539238
150 Lake Street _
Elmira, New York 14901

(607) 734-0990

gwinner@kmw-law.com

HOWARD HINMAN &
KATTELL LLP

Richard C. Lewis

700 Security Mutual Building
30 Exchange Strest
Binghamton, NY 13901

(607) 231-6605
rlewis@hhk.com
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CERTIFICATION

I hereby certify that the foregoing memorandum complies with the bookmarking
requirement and word count liritations set forth in Rule 202.8-b of the Uniform Rules of Supreme
and County Courts. See 22 NYCRR § 202.8-b. This memorandum contains 206 words, exciuding

parts of the document exempted'by Rule 202.8-b(b.

Dated; New York, New York
May 24, 2022

TROUTMAN PEPPER HAMILTON
SANDERS LLP

By: /s Bennet J. Moskowitz

. Bennet I. Moskowitz, Reg. No. 4693842
875 Third Avenue
New York, New York 10022
(212) 704-6000
bennet.moskowitz@troutman,.com
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Letter from Craig R. Bucki to the Honorable Patrick F. McAllister, dated
May 24, 2022 (Motion Seq, 015)

m

PhillipsiytieLLr

Via NYSCEF ‘May 24, 2022

Hon. Patrick F. McAllister

Acting New York State Supreme Court Justice
Steuben County Supreme Court

3 East Pulteney Square

Bath, New York 14810

Re:  Matter of Harkenrider v. Hochul {Steuben County Index No. E2022-0116CV)

Dear Justice McAllister:

As co-counsel to New York State Assembly Speaker Carl Heastie, we oppose the motion
to intervene filed by the Parent Party of New York, Gavin Wax, and others (the “Parent
Party Motion”) {Dkt. No. 561). The motion is untimely, and the Speaker reiterates the
timeliness argurnents he made in opposition to the three motions to intervene filed by
Gavin Wax, Gary Greenberg, Benjamin Carlisle, and others from May 1 through 3, 2022
{Dkt. Nos. 325, 326, 360).

This Court denied those three motions as untimely (Dkt. No. 520 at pp. 4-5}, and the
Parent Party Motion is even less timely. Two unsuccessful motions to intervene in this
proceeding are particularly relevant: one filed by Mr. Carlisle and others (Dkt. No.
326), and another filed by Larry Sharpe and others (Dkt. No. 541). Those motions did
not challenge an additional map; rather, they sought to influence the rules governing
this year's elections. The Parent Party Motion seeks to do likewise, and should be
denied for the same reasons (see Dkt. No. 520 at pp. 4-5; Dkt. No. 668). In addition, it is
improper for Gavin Wax to seek to intervene in this proceeding a secong time.

Respectfully,

Phillips Lytle LLP

by &mﬂﬁ

Craig R. Bucki

ATTORNEIYE AT LAW

LTRALS R. BUsKl, PARYNER DIRECT T18 SAT B488 COUCKISPHILLIPELYTLZ.COM

ONE Canainitd 1RE Main SrasdT Burraro, NY 2034807 PHSNE Y4 Q4T 400 Fax 716 883 §100
PHILLIPRLYTLE.COM '
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Letter from Craig R, Bucki to the Honorable Patrick F. McAllister, dated
May 24, 2022 (Motion Seq. 016)

IE

Phillips Lytle LLp

Via NYSCEF ' May 24, 2022

Hon. Patrick F. McAllister

Acting New York State Supreme Court Justice
Steuben County Supreme Court

3 East Pulteney Square

Bath, New York 14810

Re:  Matter of Harkenrider v. Hochul (Steuben County Index No. E2022-0116CV}
Dear Justice MeAllister:

As co-counsel to New York State Assembly Speaker Carl Heastie, we oppose the motion
to intervene filed by Mark Braiman (the “Braiman Motion™) (Dkt. No. 583). The motion
is untimely, and the Speaker reiterates the timeliness arguments he made in opposition
to the three motions to intervene filed by Gavin Wax, Gary Greenberg, Benjamin
Carlisle; and others from May 1 through 3, 2022 {Dkt. Nos. 325, 326, 360).

This Court denied those three motions as untimely (Dkt. No. 520 at pp. 4-5), and the
Braiman Motion is even less timely, Two unsuccessful motions to intervene in this
proceeding are particularly relevant: one filed by Mr. Carlisle and others (Dkt. No.
326), and another filed by Larry Sharpe and others {Dkt. No. 541). Those motions did
not challenge an additional map; rather, they sought to influence the rules governing
this year's elections. The Braiman Motion seeks to do likewise, and should be denied
for the same reasons (see Dkt. No, 520 at 4-5; Dkt. No. 668).

Respectfully,

Phillips Lytle LLP

by C‘“‘H'@-@)W

Craig R. Bucki

ATTORNEYS AY Law

. Cmals N. Bucky, PARTAEIA DIARCTY 716 AAY BASE CRUCKIEPHILLIPALYTLE.COM

GWE CANALAIDE 128 MAIn STRERT BUFFALG, NY 142033087 PnonNx 716 @47 8200 Fax 718 BER 4100
PHILLIFRLYTLE.COM
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Letter from Craig R. Bucki to the Honorable Patrick F. McAllister
in Opposition to Tyrrell Ben-Avi's Motion to Intervene, dated
May 24, 2022
[pp. 209 - 210]

m

PhillipsLytle LLp

Via NYSCEF May 24, 2022

Hon. Patrick F. McAllister

Acting New York State Supreme Court Justice
Steuben County Supreme Court

3 East Pulteney Square

Bath, New York 14810

Re:  Matter of Harkenrider v. Hochul (Steuben County Index No. E2022-0116CV)

Dear Justice McAllister:

As co-counsel with Graubard Miller to New York State Assembly Speaker Carl Heastie
(the “Speaker”), we oppose the motions to intervene filed by Tyrrell Ben-Avi (the “Ben-
Avi Motion") (Dkt. Nos. 673 & 675). '

The Ben-Avi Motion is brought by both order to show cause (Dkt. No. 673) and notice
of motion (Dkt. No. 75) at the same time. If Mr. Ben-Avi is allowed to intervene, he
would request a declaration that the Congressional map enacted by the Legislature in
February 2022 is unconstitutional (id. at p. 2). This is odd, because the Court of Appeals

. already struck down that map on April 27. Mr. Ben-Avi also seeks to “adjourn the
primary election date for the New York Assembly from June 28, 2022 to Avgust 23,
2022” (id.). Inan accompanying affidavit, Mr. Ben-Avi states that he is a New York
resident and voter, but he otherwise does not explain his interest in this special
proceeding (Dkt. No. 674).

The Motion should be denied as untimely, and the Speaker reiterates the meliness
arguments he made in opposition to the three motions to intervene filed by Gavin Wax,
Gary Greenberg, Benjamin Carlisle, and others from May 1 through 3, 2022 (Dkt. Nos.
325, 326, 360). This Court denied those motions as untimely (Dkt. No. 520), and the
result should be no different here, Specifically, as this Court recognized, “[i]ntervention
under CPLR §§ 1012 or 1013 requires a timely motion to intervene” (id. at p. 3). Further,
“[t]o permit intervention [at] this time would create total confusion” (id. at p. 4).

ATTORMEYR AT LAW

Cuare R, Bucwr, FARTNAR DInecT THE S4T FARE CRUCKIPHILLIPBLYTLE. CON

ONE CANALaInE 1EE MAIN STAREY BUrrFaLe. NY 14303-R487 Prona T8 047 400 FaAx T18 4ER 99100
PHILLIFALYTLE.COM
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Hon. Patrick F. McAllister May 24, 2022
Page 2

Two additional, independent reasons also require dismissal of the Ben-Avi Motion,

First, it was not timely served. The order to show cause states that it must be “served ..,
via NYSCEF, on or before May 18, 2022,” yet no such service was ever made. See Malter
of Sorli v. Coveney, 51 N.Y.2d 713, 714 (1980) (Mem) (“Inasmuch as petitioner failed to
follow the provisions for service specified in the order to show cause, the petition must
be dismissed.”). The Speaker learned of the motion for the first time on May 23, 2022,
when this Court uploaded the order to show cause (Dkt. No. 673) to NYSCEF.

Second, Mr. Ben-Avi has not provided the proposed intervention pleading required by
CPLR 1014. See Rozewicz v. Ciminelli, 116 A.D.2d 990, 990 (4th Dep’t 1986) (“In the
absence of a titmely motion ... accompanied by a proposed pleading as required by
CPLR 1014, it [is] error for Special Term to even entertain the request ... to intervene in
this action.”).

For any or all of these three reasons — untimeliness of the motion, untimeliness of the
motion’s service, and failure to provide a proposed pieading — the Ben-Avi Motion
should be denied.

Respectfully,

Phillips Lytle LLP

§ tutig R Buncly )

Craig R, Bucki
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Executive Respondents’ Memorandum of Law in Opposition to Motion
to Intervene by The Parent Party of New York, Patrick Donohue, William
Noel, Brian Robinson, Danyela Souza Egorov, Kevin Pazmino,

Poai Stewart, Otis DD, Danne Jr., and Gavin Wax,

dated May 24, 2022
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, and MARTANNE
VOLANTE, ' Index No. E2022-0116CV

Petitioners,
McaAllister, 1.5.C,
-against-
Retorn Date:
GOVERNOR KATHY HOCHUL, LIEUTENANT May 26, 2022
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSING, SPEAKER OF THE
ASSEMBLY CARIL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

Executive Respondents’ Memorandum of Law in Opposition to

Motion to Intervens by he Parent Party of New York, Patrick Donohue, William Noel,
Brian Robinsen, Danyela Souza Egoroy, Poof Stewat, Otis I}, Banne, Jr., and Gavin Wax

(Motion # 18 via NYSCEF)

-LETITIA JAMES
New York State Attorney General

Matthew D. Brown, of Counsel
Assistant Attorney General

NYS Office of the Attorney General
144 Exchange Boulevard

Suite 200

Rochester, New York 14614

(585) 327-3257

matthew brown(@agny. gov
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PRELIMINARY STATEMENT

Respondent Governor Kathy Hochul, Governor of the State of New York! (the “Executive
Respondent”), respectfully submits this memorandum of law opposing the- pending motion to
intervene by The Parent Party of New York, Patrick Donohue, William Noel, Btian Rabinson,
Danyela Souza Egorov, Pooi Stewat, Otis D. Danne, Jr., and Gavin Wax (collectively, “the proposed
intervenors”), See NYSCEF No. 561 (“Motion #15°). |

Proposed intervenors seek the following extraordinary relief at a time after the June primary
election (that includes all statewide races, races for all 150 seats in the State Assembly and numerous
other election contests has been underway for close to two weeks:

a) to apply the Ballot Access Order-—which currently applies to only

congressional offices and the State Senate (NYSCEF #524)—to 2l statewide
offices, the New York State Assembly, and all local offices;

b) first day to sign is modified to read “4/19/22"; and

c) reduce the signature requirements for independent nominating petitions by
50%.

In pethaps the most novel filing of these proceedings, proposed interver}ers stray far from the
redistricting issues at the heart of this case, stating that one of their goals is “to become an o{ﬁciﬁi
ballot access party in New York State™, and that because redistricting has condensed timeframes
around ballot access !ha't will no longer be possible. This, they argue, infringes upon their First
Amendment right to free association and speech. To remedy this alleged infraction, instead of
obtaining the requisite number of signatures required by the law and this Court’s Order through
traditional methods, they.would again change the elections process to the detriment of voters, other

candidates, and efections administrators. This includes candidates for statewide and assembly offices

! The office of the Lieutenant Governor and President of the Senate is currently vacant,

1
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already in the midst of their election. They make these arguments with no legal basis, and with a
disregard for thig Court and the Fourth Department’s prior decisions on intervention in this case. In
short, this motion to intervene should be easily denied.

. To iiate, five other motions fo intervene brought by various registered voters, candidates, and
potential candidates (including independent candidétes} were denied, four recently by this Court, and
one in April by thé Appellate Division, Fourth Department. See NYSCEF Nos. 441 & 520. One such
motion this Court denied was brought by five candidates for Congress and State Senate, who sought
to “intervene {o protect their rights as candidates™ to appear on primary party ballots andfor as
independent candiﬂates on the general election ballot. See NYSCEF Nos. 327 & 339 {Motion #12).
Regarding independent nominating petitions, those proposed intervenors asserted that “[i]f said
petition periods are truncated, the Court should reduce the number of signatures accordingly.”
NYSCEF No. 331 [P 11. In its Decision and Order filed May 11, 2022, this Court, inter alia, denied
intervention as untimely, and held that “the existing parties witl be able to adequately represent the
interests of these people going forward,” NYSCEF No. 520 at p. 4-5.

Further, like here, in the most recent motion to intervene denied by this Court (NYSCEF No.
541, “Motion #14"), the proposed intervenors sought an Order to extend the time for petitioning 4
weeks beyond the statutory May 31 deadline, waiving the NY Election Law requirement of 45,000
signatures to petition dnto the ballot for non-reco@ized-pany statewide candidates and reducing that
requirement to 30,000 or 15,000, and to waive the 500-signature requirement for each of 13
congressional district. '
In denying that motion, this Court held: |
A reduction in the Independent nominating signature rcquirement
would be in contravention of Election Law §6-142(1). A similar

reduction in signatures was requested in a case last year, Libertarian
Party of N.Y. v. New York Bd. of Education, 539 F.Supp 3rd 310

2
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(SDNY 2021). That court dented a similar motion to reduce the

signature requirements. “The Commission’s recommendation of

45,000 signatures amounts to 0.74 percent of the voters who voted in
the 2018 New York gubematorial election and only 0.33 percent of the
New York’s 13.55 million registered voters.” Libertarian Party of N.Y.
v. New York Bd. of Education; (supra. at 317).

The entire purpose of requiring a number of signatures is to show that
a candidate has widespread support. Similarly, the requirement that a
candidate be able to gamer at least 500 signatures from at least ¥ of the
congressional districts is an indication of widespread support. The
court is not inclined to decrease the signature requxrement or to waive
the 500 signatures per district requirement.

This court issued an advisoty opinion on May 5, 2022 to warn potential
candidates that were secking to get on the November ballot via an
Independent nominating petition that she/he should continue collecting
signatures as the court was not inclined to change the signahuire period
for those persons. Six weeks is six weeks.

(NYSCEF #668). Here, the proposed intervenors seek similar remedies for even further attenuated

concerns as those raised in Motion #14, and their motion should likewise be denied.

The proposed intervenors® concerns about timing and signature requirements for independent

nominating petitions are untimely, as they were foresegable from commencement of this proceeding

challenging the congressional districts and were already raised by the existing parties.

Furthermore, intervention is inappropriate because the proposed intervenors cannot

demonstrate a sufficiently “severe burden” on their First Amendment rights to overcome the State’s

well-recognized, substantial interest in (a) regulating access to the general election ballot by

independent candidates to avoid voter confusion and declutter the ballot by ensuring only those

candidates with sufficient support appear on the ballot; and (b) upholding reasonable election

deadlines to preserve orderly and efficient elections,
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STANDARD OF REVIEW

Two provisions of New York State Civil Practice Law and Rules (“CPLR™) govem
intervention by third parties in a pending action or proceeding. First, CPLR § 1012(a}2) permits
intervention as of right: “{ulpon timely motion, any person shall be permitted to intervene in any -
action . . . when the representation of the person’s interest by the parties is or may be inadequate and
the person is or may be bound by the judgment.” Second, CPLR § 1013 allows intervention in the
discretion of the court:

Upon timely motion, any person may be permitted to intervene in any
action when a statute of the state confers a right to intervene in the
discretion of the court, or when the person’s claim or defense and the
main action have a common question of law or fact. In exercising its

discretion, the court shall consider whether the intervention will unduly
delay the determination of the action or prejudice the substantial rights

of any party.

By their terms, “[ilntervention pursuant to either CPLR 1012 or 1013 requires a timely
motion.” Rutherford Chémica!s, LLC v. Assessor of Town of Woodbury, 115 A.D.3d 960, 961 (2d
Dept 2014). The same generally applicable defenses, including lack of standing, apply to intervenor
claims. See generally Kobrick v. New York State Div. of Hous. & Cmty. Renewal, 126 A.D.3d 538,
540 {1* Dept 2015) (“Supreme Court properly found that the proposed intervenor lacked standing to

intervene in this proceeding.”).

ARGUMENT
A The proposed intervenors cannot satisfy the elements for mandatory or discretionary

intervention.

This motion to intervene is untimely because it raises concems readily ascertainable upon
Petitioners’ filing of the original petition three months ago, “Consideration of any motion to intervene
begins with the question of whether the motion is timely.” In re HSBC Bank U.S.A., 135 AD.3d 534,

534 (1¥ Dept 2016). “[I}ntervention . . . will not be allowed merely to permit the intervenor to

B 6 of 14
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accomplish now what it could have done as of right but . . . omitted to do earlier.” Darfington v. City
of lthaca, Bd. of Zoning Appeals, 202 AD2d 831, 834 (3d Dept 1994), quoting Siegel, N.Y. Prac,
§183, at 276 (2d ed.).

As it relates to the instant motion, the ultimate relief sought in this action always included a
remedial congressional map, Since its commenceiment, it was obvious this proceeding could disrupt
the 2022 electoral calender, necessitate a modification of that calendar to accommodate any remedial
maps this Court would order, and possibly truncate the period in which candidates, including
independent candidates, could file petitions to obtain ballot access. However, if is now three months
after this action began and the proposed intervenors make ne serious attempt to justify their late filing,
Although the date by which remedial maps could be achieved was not immediately known, such
specificity was not required to foresee that candidates’ interests were implicafed. In fact, existing
respondents raised of concerns about inadequate time and ongoing petitioning throughout these
proceedings (see, e.g.. NYSCEF Nos. 88 and 617). Therefore, any purported reliance upon this
Court's May 11, 2022 order is unavailing, See NYSCEF No. 529 at p. 6. Even a'ssuming the potential
intervenors’ prior three-month delay could be overlooked, this Court’s May 5, 2022 Advisory
Opinion set out the terms for independent candidates to appear on the ballot, yet proposed intervenors
dragged their feet for another eleven days before submitting their papers. See NYSCEF No. 520 at p,
5, citing Matter of Fink v. Salerno, 105 A.D.2d 489 (3d Dept 1984) (afﬁlrming denial of intervention
due to expedited process for election matters where proceeding commenced October 3%, Court set a
return date of October 9™, and putative intervenor sought intervention on October 8™},

To the extent thoy relate to this ongoing proceeding, the potential intervenors® concerns were
already adequately represented by the existing parties. Previously, Executive Respondent o‘bjected to

moving Congressional and Senate races due to the timing, logistics, and impact on election
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administration. See NYSCEF 82 at p. 25-26. As the State’s Chief Executive, Executive Respondent
continues to have a strong interest in ensuring that the rights of all candidates to appear on the ballot
are respected and believe that the schedule proposed by the State Board of Elections and adopted by
this Court guarantees those rights. The proposed intervenors canncot explain how their interests
sufficiently diverge from the concemns already expressed and balanced by this Court.

Insofar as the proposed intervenors complain about pertions of the Election Law not already
raised by the existing parties, they seek to drag this Court far astray from the redistricting issues at
the heart of this action. Even discretionary intervention is limited to intervenors who raise claims or
defenses involving “common question of law or fact.” See CPLR 1013. Because this Court’s orders
did not reduce or otherwise affeét the petitioning period for independent nominating pelitions, it
should deny intervention.

B. The proposed intervencrs have not demeonstrated a sufficiently “severe burden” on
their right to association or free speech to justify intervention,

The proposed intervenors premise their need to intervene upon their claim that “polarized,
tribal political culture i§ broken”, and a desire to form a new political party—the Parent Party—and
their intent to secure a third-party ballot line for the November general election. They claim that the
Parent Party intended to circulate nominating petitions as “slate petitions™ (NYSCEF #546, §13). And
that by “utilizing this slate petitioning . . . the signatures gathered count for all the candidates on each
petition sheet, thus allowing the candidates on each petition sheet, thus allowing the candidates to
work with each other and make the process of gathering signatures a synergistic one.” (NYSCEF
#5486, 913). Proposed intervenors claim they could not obtain signatires on nominating petitions
before now because “[i]t was only when the Court issued its [Ballot Access Order] that candidates
for office and political advocates . . . began to have some guidance as to the future of the independent

nominating petitioning process.” (NYSCEF #546, 19). However, utilizing a “slate pefition” is not a
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right that requires changing the dates for independent nominating petitions. Nothing prohibited these

candidates from collecting petitions before the Order was issued, Moreover, intervenors have no

inherent right to form a new political party.

“The U.S. Constitution grants States ‘broad power to prescribe the *“Times, Places and Manner

of holding Elections for Senators and Representatives,” Art. [, §4, cl. 1, which power is matched by

state control over the election process for state offices.”” SAM Party of New York v. Kosinski, 987

F.3d 267, 274 (2d Cir. 202 f), quoting Wash, State Grange v. Wash. State Republican Party, 552 U.S.

442, 451 (2008). To ensure effective democratic electoral processes, “States may, and inevitably

must, enact reasonable regulations of parties, elections, and ballots to reduce election- and campaign-

related disorder.” Id. Instead of strict scrutiny, therefore, voting regulations like those challenged by

the proposed intervenors are analyzed under the Anderson-Burdick framework.

As the Second Circuit recently reiterated:

“Under this standard, the rigorousness of our inquiry into the propriety
of a state election law depends upon the extent to which a challenged
regulation burdens First and Fourteenth Amendment rights.” {Burdick
v. Takushi, 504 U.S. 428, 434 (1992}]. First, if the restrictions on those
rights are “severe,” then strict scrutiny applies. Jd. “But when a state
election law provision imposes only ‘reasonable, nondiscriminatory
restrictions’ upon the First and Fourteenth Amendment rights of voters,
‘the State’s important regulatory interests are generally sufficient to
justify’ the restrictions.” Id. (quoting Anderson, 460 U.S, at 788).

This latter, lesser scrutiny is not “pure rational basis review.” Price v.
N.Y. State Bd. of Elections, 540 F.3d 101, 108 (24 Cir. 2008). Rather,
“the court must actually ‘weigh’ the burdens imposed on the plaintiff
against ‘the precise interests put forward by the State,” and the court
must take ‘inte consideration the extent to which those interests make
it necessary to burden the plaintifi*s rights.” Id, at 108-09 {quoting
Burdick, 304 U.S. at 434). Review under this balancing test is “quite
deferential,” and no “‘elaborate, empirical verification” is required. /d.
at 109 (quoting Timmons, 520 U.S. at 364).

SAM Party of New York, 927 F.3d at 274.

?
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. of judicial review. “Regulations imposing severe burdens on plaintiffs’ rights mist be narrowly
tailored and advance a compelling state interest. Lesser burdens, however, trigger less exacting
review, and a State’s important regulatory interests will vsually be enough to justify reasonable,
pondiscriminatory restrictions.” Timmons v. Twin Cities Area New Party, 520 U.S. 351, 359 (1997)
(internal quotations omitted); see also Price v. Ner;v York State Bd, of Elections, 540 F.3d 101, 109
(2d Cir. 2008) (S'tate’s reasonable and nondiscriminatory restrictions are generally sufficient to
uphold the statute if they serve important state interests, and judicial review in such circumstances
will be quite deferential). Notably, “[c]andidacy is not a fundamental right in our political system,
and not all restrictions imposed by the States on candidates’ eligibility for the ballot impose
constititionally suspect burdetis on voters® rights to associate or to choose‘among candidates.” Fulani
v. McAuliffe, 2005 WL 2276881, at *3 (SDNY 2005), citing Anderson, 460 U.S. at 788, and Clements
v. Fashing, 457 U.S. 957, 963 (1982).

The Election Law requirements for independent néminating petitions were previously upheld,
and the proposed intervenors cannot demonstrate a sufficiently “severe burden” upon their First
Amendment right to association or speech to warrant intervention at the risk of extending these
proceedings. The Southern District of New York rec.ently found New York’s requirement that
“independent no'minating betitions for statewide office must be signed by the lesser of 45,000
registered voters or 1% of the votes cast in the last gubernatorial election (nominating petitions for
non-statewide office require fewer signatures),” to be “in line with other states’ requirerments,” and
in féct, fess strict than seventeen other states when compared by population of eligible signatories.
SAM Party of New York v. Kosinski, 2021 WL 6061301, at *8 (SDNY 2021).

Even during the height of the COVID-19 pandemic response, amidst strict social distancing

and quarantine orders, courts found the timing and signature requirements to be “not severe, but
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reasonable and nondiscriminatory,” and deferred to the State’s strong interest, as articulated by the
State Board of Elections, “in assuring that there is a modicum of public support for independent
candidacy, and substantial regulation of elections if they ate to be fair, honest, and orderly.” See
NYSCEF #629, Declaration of Heather L. McKay, Exhibit 1,. 925-26 (denying TRO request by
plaintiff-candidates Joshua Eisen and Gary Greenburg); see also Eisen v. Cuomo, 2020 WL 7978403,
at *2 (N.Y. Sup. Ct. 2020) {“The United States Supreme Court has recognized that a state has a
legitimate interest in limiting the names printed on a ballot to candidates who have demonstrated
some degree of support. See Kuntz v. New York State Senate, 113 F.3d 326, 32"?' (2d Cir. 1997);
Jenness v. Fortson, 403 U.S, 431, 442 (1971). Candidates who have won their party’s primary have
already demonstrated a substantial level of support, unlike independent candidates.” Kuntz, 113 F.3d
at 328.).

Proposed intervenors’ entire argument is premised on their belief that they are entitled to delay
this election further so they can attempt to form a new political party. And that they need more time
and/or need the peﬁtionjng requirements reduced so that they can utilize a slate nominating process.
However, proposed intervenors cite no precedent that makes utilizing slate petitions a right and have
not commented on why collection of the required number of signatures is impossible or impracticable
under the time constraints determined by the court. While proposed intervenors cite to court decisions
dealing with the right of association, that right is not implicated by the ability to utilize slate petitions,
the proposed intervenors® decision not to obtain the required number of signatures under' the law using
a different mechanism for petitioniug, or the proposed intervenors decision not to seek intervention
until over three months after this action begaﬁ.

Proposed intervenors utterly fail to demenstrate that either (a) the 45,000 signatures required

for independent candidates to appear on the general ballot for statewide office; (b) the requirement to
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obtain sufficient signatures fmm half the cangressional districts; or (¢) the modified political calendar
adopted by this Court at the request of the State Board of Elections will severely burden their right of
association or speech. Other than citing court decisions generally about the right of association, the
proposed intervenors offer no factual or legal analysis (let alone any compelling evidence) to support
their conclusory claim that their interests are “severely burdened”,

Proposed intervenors thus conflate the steps required undér the Anderson-Burdick framework.
Regardless of the nature of the spe.ech, the first question under that framework is the extent to which
that right is burdened, and “[t]he hallmark of & severe burden is exclusion or virtual exclusion from
the ballot,” which is not demonstrated here. Libertarian Partyv. Lamont, 977 F.3d 173 (2d Cir. 2020),
quoting Libertarian Party of Ky. v. Grimes, 835 F.3d 570, 574 (6th Cir. 2016). Proposed intervenors
failed to show that absent their proposed changes, they will be excluded or virtually excluded from
the ballot, In fact — the proposed intervenors counld be among a number of candidates who presumably
will oblain enough signatures for ballot access before the petitioning period concludes.

Furthenmore, Lerman v. Bd. Of Elections in City of New York, 232 F.3d 135 (2d Cir. 2000),
cited by proposed intervenors, invo;ved a challenge to a substantive restriction on petitioning—Ii.e,,
that witnesses to the signing of designating petitions be residents of the political subdivision in which
the office or position is 10 be voted for—whereas proposed intervenors here object to the overall
signature and timing réquirements, which are “reasonable, nondiscriminatory restrictions.” See SAM
Party of New York, 987 F.3d at 274, “What is ultimately important is not the absolute or relative
number of signatures required but whether a ‘reasonably diligent candidate; could be expected to be
able lo meet the requirements and gain a place on the ballot.”™ Libertarian Party, 977 F.3d at 177-78,
quoting Stone v. Bd. of Election Comm 'rs, 750 F.3d 678, 682 (7th Cir. 2014).

Under the circumstances here and given the above precedent, Executive Respondents agree
10
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with and defer to the expert judgment of the Board of Elections (see NYSCEF #617) that the proposed
intervenors failed to show a sufficient burden on their First and Fourteenth Amendment rights from
application of the standard signature requirement and the modified political calendar adopted by this
Court, so as to outweigh the State’s substantial interest in lmiting ballot access to those who
demonstrate public support and in maintaining reasonable election deadlines. Even on the merits, the
proposed intervenors cannot demonstrate that intervention is warranted.

CONCLUSION

For the reasons set forth above, Executive Respondents respectfully request that the motion

to intervene (Motion # 15) be denied in its entirety.

May 24, 2022 LETITIA JAMES
Attorney General for the State of New York
Attorney for Executive Respondents

s/ Heather L. McKay

Matthew D, Brown

Assistant Attorney General

NYS Office of the Attorney General
144 Exchange Boulevard

Suite 200

Rochester, New York (4614

(585) 327-3257

matthew brown(@ag.nv.gov
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. . CERTIFICATION

Under Rule 202.8-b of the Uniform Rules of Supreme and County Courts, the undersigned
certifies that the word count in this memorandum of law (excluding the caption, table of contents,
table of authorities, signature block, and this certification), as estabiished using the word count on the

word-processing system used to prepare it, is 3,114 words.

May 26, 2022
Rochester, NY
/s/ Matthew D. Brown .
Matthew I, Brown
Assistant Attomey General
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN '

TIM HARKENRIDER, GUY C. BROUGHT,
LAWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTOHN, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPHINE THOMAS, and MARIANNE
VOLANTE,

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER
AND PRESIDENT PRO TEMPCRE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAXKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAFPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents.

RECEIVED NYSCEF: 05/24/2022

Index No, E2022-G116CV
McAllister, 1.5.C.

Return Date:
May 26, 2022

Executive Respondents® Memerandum of Law in Opposition to

Motion to Intervene by Mark Braiman

(Motion # 16 via NYSCET)

LETITIA JAMES
New York State Attorney General

Matthew D. Brown, of Counsel
Assistant Attorney General

NYS Office of the Attorney General
144 Exchange Boulevard

Suite 200

Rochester, New York 14614
(585)327-3257

matthew.brown(@ag nv.gov
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PRELIMINARY STATEMENT

Respondent Governor Kathy Hochul, Governor of the State of New York! (the “Executive
Respondent”), respectfully submits this memorandum of law opposin_g the pending motion to
intervene by Mark Braimay (“proposed intervenor”}. See NYSCEF No. 583 (“Motion #16").

Proposed intervenor, who was previously denied intervention in motion #14, seeks a second
bite of the apple in the form of the following extraordinary relief at a time after the June primary
election (that includes Statewide races, races for all 150 seats in the State Assembly and numerous
other election contests) is already underway:

a) to apply the Ballot Access Order—which currenily applies to only

. congressional offices and the State Senate (NYSCEF #524)—to independent
statewide candidates and independent New York State Assembly candidates; -

b) reduce the signature requirements for independent nominating petitions by
- 50%; and

c) allow signatures gathered between April [9 and April 27 by independent State
Senate and congressional candidates be counted toward the total required
number of signatures, '

Proposed intervenor argﬁes that because redistricting has condensed timeframes around ballot
access, he will have difficulty using his preferred method of a slate ballot. This, he argues, infringes
upon his First Amendment right to free association and free speech. To remedy this alleged infraction,
instead of obtaining the requisite number of signatures required by the law and this Court’s Qrder
through traditional methods, he would again change the elections process to the detriment of voters,
other candidates, and elections administrators. This includes candidates for statewide and assembly

offices who are already in the midst of their election. He makes these arguments with no legal basis,

and with a disregard for this Court and the Fourth Department’s prior decisions on intervention in this

! The office of the Lieutenant Governor and President of the Senate is currently vacant.
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case. In short, this motion to intervene should be denied.

To date, five other motions to intervene brought by various registered voters, candidates, and
potential candidates {including independent candidates) were denied, four recently by this Court, and
one in April by the Appellate Division, Fourth Department. See NYSCEF Nos. 441 & 520. One such
motion this Court denied was brought by five candidates for Congress and State Senate, who sought
to “inte.rvene to protect their rights as candidates™ to appear on primary party ballots and/or as
independent candidates on the general election ballot. See NYSCEF Nos. 327 & 339 (Motion #12);
Regarding independent nominating petitions, those proposed intervenors asserted that “[i]f said
petition periods are truncated, the Court should reduce the number of signatures accordingly.”
NYSCEF No. 331 P 11, In its Decision and Order filed May il, 2022, this Coutt, inter alia, denied
intervention as untimely, and held that “the existing parties will be able to adequately represent the
interests of these people going forward,” NYSCEF No, 520 at p, 4-5.

Further, like here, in the most recent motion o intervene denied by this Court (NYSCEF No.
541, “Motion #14™), the proposed intervenors—inclhnding the proposed intervenor here, Mark
Braiman—sought an Order to extend the time for petitioning 4 weeks beyond the statutory May 31
deadline, waiving ﬁle NY Election Law requirement of 45,000 signatures to petition onto the ballot
for non-recognized-party statewide candidates and reducing that réquirement to 30,000 or 15,000,
and to waive the 500-signature requirement for each of 13 congressional districts.

In denying .lhat motion, this Court held: |

A reduction in the Independent nominating signature requirement
would be in contravention of Election Law §6-142(1). A similar
reduction in signatures was requested in a case last year, Libertarian
Party of N.Y, v. New York Bd. of Education, 539 F.Supp 3rd 310
(SDNY 2021). That court denied a similar motion to reduce the
sighature requirements. “The Commission’s recommendation of

45,000 signatures amounts to 0.74 percent of the voters who voted in
the 2018 New York gubernatorial election and only 0.33 percent of the
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New York’s 13.55 million registered voters.” Libertarian Party of N.Y.
v. New York Bd. of Education; (supra. at 317).

The entire purpose of requiring a number of signatures is to show that
a candidate has widespread support, Similarly, the requirernent that a
candidate be able to gamer at least 500 signatures from at least ¥4 of the
congressional districts is an indication of widespread support. The
court is not inclined to decrease the signature requirement or to waive
the 500 signatures per district requiretnent.

This court issued an advisory opinion on May 5, 2022 to warn potential -
candidates that were seeking to get on the November ballot via an
Independent nominating petition that she/he should continue collecting
signatures as the court was not inclined to change the signature period
for those persons. Six wecks is six weeks,

(NYSCEF #668).

Like the five prior motions to intervene, the instant motion should be denied. That Mark
Braiman has returned to seek similar remedies and for similar reaso-ns as those already denied by this
Court in Motion #14 require that this Court deny intervention on the basis of res judicata and
collateral estoppel. Mareover, the proposed intervenor’s concerns about timing and signature
requirements for indépendent nominéling petitions remain as untimely now as they were when the
proposed intervenor sought relief in Maotion #14. They were cleatly foresceable from commencement
of this proceeding challenging the congressional districts and were already raised by the existing
parties.

Furthermore, intervention is inappropriate because the proposed intervenor cannot
demonstrate a sufficiently “severe burden™ on his First Amendment rights to overcome the State’s
well-recognized, substantial interest in (a) regulating access to the general election ballot by
independent candidates to avoid voter confusion and declutter the ballot by ensuring only those
candidates with sufficient support appear on the ballot; and (b} upholding reasonable election

deadlines 1o preserve orderly and efficient elections.
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STANDARD OF REVIEW

Two provisions of New York State Civil Practice Law and Rules (“CPLR™) govern
intervention by third parties in a pending action or proceeding. First, CPLR § 1012(a)(2) permits
intervention as of right: “[uJpon timely motion, any person shall be permitted to intervene in any
action . . . when the representation of the person’s interest by the parties is or may be inadequate and
the person is or may be bound by the judgment.” Second, CPLR § 1013 allows intervention in the
discretion of the court;

Upon timely motion, any person may be permitted to intervene in any
action when a statute of the state confers a right to intervene in the
discretion of the court, or when the person’s claim or defense and the
main action have a common question of law or fact. In exercising its

discretion, the court shall consider whether the intervention will unduly
delay the determination of the action or prejudice the substantial rights

of any party.

By their terms, V“[i}ntervention pursuant to either CPLR 1012 or 1013 requires a timely
- motion.” Rutherford Chemicals, LLC v. Assessor of Town of Weodbury, 115 A.D.3d 960, 961 (2d
Dept 2014). The same generally applicable defenses, including lack of standing, apply 10 intervenor
claims. See generally Kobrick v. New York State Div. of Hous. & Cmity. Renewal, 126 A.D.3d 538,
540 (1% De‘pt 2015) (“Supreme Court properly found that the proposed intervenor lacked standing to

intervene in this proceeding.”).

| ARGUMENT

A. This Motion is Barred by a Prior Judicial Determination.

Proposed intervenor’s motion arises from the same issues that were the subject of a previous
motion to intervene brought by, and decided apainst, the proposed intervenor. Specifically, in Motion
#14 (NYSCEF No. 541), this proposed intervenor sought an Order to extend the time for petitioning
4 weeks beyond the statutory May 31 deadline, waiving the NY Election Law requirement of 45,000

sighatures to petition onto the ballot for non-recognized-party statewide candidates and reducing that

4
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requirement to 30,000 or 15,000, and to waive the 500-signature requirement for each of 13
congressional districts.

“It is well settled, under the transactional-analysis approach adopted by the State in deciding
res judicata issues, that ‘once a claim is brought to a final conclusion, all other claims arising out of
the same transaction or series of fransactions are barred, even if based upoen different theories or if
seeking a different ;emedy”’ (Beninati v. Nicotra, 232 AD2d 242 [1* Dept 1997], citing Schaeider v.
David, 197 AD2d 363 [1% Dept 1993]; see O Brien v. City of Syracuse, 54 NY2d 353 [1981]; Smith
v. Russell Sage College, 54 NY2d 185 [1981]; Prospect Owners Corp., v. Tuder Realty Services
Corp., 260 AD2d. 299 [1¥ Dept 1999]). Here, the claims brought by proposed intervenor were the
subject of a motion previously brought by, and decided against, this proposed intervenor.

Even if the legal theories asserted iﬁ this motion were different than proposed intervenor’s
legal theories in his previous motion, proposed intervenor would be precluded by res judicata from
bringing such new claims. Proposed intervenor had the opportunity in the earlier motion to assert
such claims. Propesed intervenor may not bring a new motion to intervene each time he dreams of a
new argument he failed to raise in his previous motion to intervene. At this point proposed intervenar
already had enough bites at the apple. As noted by the Court of Appeals “in deciding res jua‘z‘c&m
issues, we have moved to a more pragmatic test, which sees a claim or cause of action as ‘coterminous
with the transaction regardless of the number of substantive theories or variant forms of relief ***
available to the plaintiff” (Smith, 54 NY2d at 192, 445 NYS.2d at 71 [citation omitted]). The Court
noted that: |

Even if there are variations in the facts alleged,- or different relief is
sought, the separately stated ‘causes of action’ may nevertheless be
grounded on the same gravamen of the wrong upon which the action is
brought’. This holds true even when ‘several legal theories depend on

different shadings of the facts, or would emphasize different elements
of the facts or would call for different measures of liability or different

5
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kinds of relief.’ For, what ‘factual grouping’ constitutes a ‘transaction’
or *series of transactions’ depends on how ‘the facts are related in time,
space, origin, or motivation, whether they form a convenient trial unit,
and whether *** their freatment as a unit conforms to the parties’
expectations or to business understanding or usage.’

(Smith, 54 NY2d at 192-193 [citations omitted]).
In this instance, fyroposed intervenor previously brought a motion to intervene seeking similar
relief that the Court denied. Proposed intervenor is therefore estopped from litigating these issues

under res judicata [claim prechusion].

B. The proposed intervenor cannot satisfy the elements for mandatory or discretionary
intervention.

This motion to interv;ane is untimely because it raises concerns readily ascertainable upon
Petitioners’ filing of the original petition three months ago. “Consideration of any motion to intervene
begins with the quéstion of whether the motion is timely.” In re HSBC Bank U.S.A., 135 AD.3d 534,
534 (1™ Dept 2016). “[Intervention . . . will not be allowed merely 1o permit the intervenor to
accomplish now what it could have done as of right but . . . omitted to do earlier.” Darlington v. City
of Ithaca, Bd. of Zoning Appeals, 202 AD2d 831, 834 (3d Dept 1994), quoting Siegel, N.Y. Prac.
§183, 21276 (2d ed.). '

As relates to the instant motion, the relief sought in this action always included a remedial
Congressional malﬁ. Since its commencement it was obvious that this proceeding could disru;it the
2022 electoral cé]endar, necessitate a modification of that calendar to accommodate any remedial
maps this Court would order, and possibly truncate the period in which candidates, including
indeperident candidates, could file petitions to obtain ballot access. However, the proposed intervenor
makes no serious attempt to justity his late fiIiné. Although the date by which remedial maps could .
be achieved was not immediately known, such specificity was not required to foresee that candidates’

interests were implicated, as evidenced by the existing respondents’ raising of concems about
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NYSCEF DOC

inadequate time and onlgoing petitioning throughout these proceedings (see, e.g.-, NYSCEF Nos. 88
and 617). Therefore, any purported reliance upon this Court’s May 11, 2022 order is unavailing, see
NYSCEF No. 529 at p. 6. Even assuming the potential intervenar’s ptior three-month delay could be
overlooked, this Court’s May 5, 2022 Advisory Opinien set out the terms for independent- candidates
to appear on the ballot, yet this proposed intervenor dragged his feet for another eleven days before
submitting his papers. See NYSCEF No. 520 at p. 5, citing Matter of: Fink v. Salernc, 105 A D.2d
489 (3d Dept 1984) (affirming denial of intervention due to expedited process for election matters
where proceeding commenced October 3%, Court set a return date of October 9™, and putative
intervenor sought intervention on October 8. |

To the extent they relate to this ongoing proceeding, the potential intervenor’s concerns were
already adequately represented by the existing parties. Previously, Executive Respondents objected
to moving Congressional and Senate races due to the timing, logistics, and impact on election
administration. See NYSCEF 82 at p. 25-26. As the States’ Chief Executive, Executive Respondent
continues to have a strong inter'est in ensuring that the rights of all candidates to appear on the ballot
are respected and believe that the schedule proposed by the State Board of Elections and adopted by
this Court guaraﬁtees those rights. The proposed intervenor cannot explain how his interests
sufficiently diverge_from the concerns already expressed and balanced by this Cout.

Insofar as the proposed intervenor complains about portions of the Election Law not already
raised by the existing parties, he seeks to drag this Court far astray from the redistricting issues at the
heart of this action. Even discretionary intervention is limited to intewenors. who raise claims or
defenses involving *“common question of law or fact.” See CPLR 1013, Becal.;se this Court’s orders
did not reduce or otherwise affect the petitioning period for independent nominating petitions, it

should deny intervention.
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- The proposed intervenor has hot demonstrated a sufficlently “severe burden® on his
right to association or free speech to justify intervention.

The proposed intervenor premises his need to intervene upon the claim that:

Between Apnil 19, 2022, when independent Congressional and State
Senate candidates began petitioning to qualify for the ballot using thé
old district lines, and April 27, 2022, when the Court of Appeals
affirmed (against the predictions of many) this Court’s March 31, 2022
order voiding those old lines, Petitioner-Intervenor and many other
such candidates spent countiess hours collecting signatures and
organizing volunteers and paid petitioners, in the expectatjon that their
completed petitions could be filed six weeks later, on May 31, 2022. In
addition, Petitioner Intervenor made, and other independent
Congressional and State Senate candidates typically made,
arrangements in their professional and personal lives to set aside those
six weeks for the all-important petitioning drive, arrangements many
of which could not be undone, and many of which cannot be made
again.

In addition, Petitioner-Intervenor will be losing a big motivational
factor for collecting signatures, and organizing others to collect
signatures, because he will not be able to collect also for his favored
Governor candidate, Libertarian Larry Sharpe. While he may circulate
his petitions (which are combined with four other statewide Libertarian
candidates, for Lieutenant Governor, Attorney General, Comptroller,
and US Senator), together with his new petitions between May 21 and
May 31 (the last day fo file the statewide petitions), for the remaining
weeks, until the last day to file the Congressional and State Senate
petitions which is July 3, he will be petitioning only for himself, while
his Libertarian statewide candidate friends (if they have managed to
qualify for the ballot at all), in tum, will have less incentive to assist his
efforts. Together with the recent and recurring difficulties caused by
constantly-evolving new strains of COVID-19 and related restrictions
and common fears, which reduce the availability of signers and the
efficiency of petition witnesses, this may very well be the most difficult
year in New York history for independent candidates for office.

(NYSCEF #559, 114-5). However, utilizing a “slate petition” is not a right that requires changing the
dates for independent nominating petitions. Nothing prohibited these candidates from collecting
petitions before the Order was issued.

“The U.S. Constitution grants States ‘broad power to prescribe the “Times, Places and Manner
of holding Elections for Senators and Representatives,” Art. I, §4, cl. 1, which power is matched by

8
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state control over the election process for state offices.” SAM Party of New York v. Kosinski, 987

F.3d4 267,274 (2d Cir. 2021), quoting Wash. State Grange v. Wash. State Republican Party, 352 U.8,

442, 451 (2008). To ensure effective democratic electoral processes, “States may, and inevitably

must, enact reasonable regulations of parties, elections, and ballots to reduce election- and campaign-

related disorder.” Id. Instead of strict scrutiny, therefore, voting regulations like those challenged by

the proposéd intervenors are analyzed under the Anderson-Burdick framework.

As the Second Circuit recently reiterated:

“Under this standard, the rigorousness of our inquiry into the propriety
of a state election law depends upon the extent to which a challenged

* regulation burdens First and Fourteenth Amendment rights.” [Burdick

v. Takushi, 504 U.S, 428, 434 (1992)]. First, if the restrictions on those
rights are “severe,” then strict scrutiny applies. Id. “But when a state
election law provision imposes only ‘reasonable, nondiscriminatory
restrictions’ upon the First and Fourteenth Amendment rights of voters,
‘the State’s important regulatory interests are generally sufficient to
justify" the restrictions.” /4. {quoting Anderson, 460 U.S. at 788).

This latter, lesser scrutiny is not “pure rational basis review.” Price v.
N.Y. State Bd. of Elections, 540 F.3d 101, 108 (2d Cir, 2008). Rather,
“the court must actually ‘weigh’ the burdens imposed on the plaintiff
against ‘the precise interests put forward by the State,” and the court
must take “into consideration the extent to which those interests make
it necessary to burden the plaintiff’s rights.”” Jd. at 108-09 (quoting
Burdick, 504 U.S, at 434). Review under this balancing test is “quite
deferential,” and no “elaborate, empirical verification” is required. /d.
at 109 (quoting Timmons, 520 U.S. at 364).

SAM Party of New York, 987 F.3d at 274.

In applying this sliding scale test, the severity of the restrictions imposed determines the level

of judicial review. “Regulations imposing severe burdens on plaintiffs’ rights must be narrowly

tailored and advance a compelling state interest. Lesser burdens, however, trigger less exacting

review, and a State’s important regulatory interests will usually be enough to justify reasonable,

nondiscriminatory restrictions.” Timmons v. Twin Cities Area New Party, 520 U.S, 351, 359 (1997)

(internal quotations omitted); see afso Price v. New York State Bd. of Flections, 540 F.3d 101, 109

9
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(2d Cir. 2008) (State’s reasonable and nondiscriminatory restrictions are generally sufficient to
uphold the statute ‘if they serve important state interests, and judicial review in such circumstances
will be quite deferential). Notably, “[c]andidacy is not a fundamental right in our political system,
and not all restrictions imposed by the States on candidates’ eligibility for the ballot impose
constitutionally suépect burdens on voters’ rights to associate or to choose among candidates.” Fulani
v. McAuliffe, 2005 WL 2276881, at *3 (SDNY 2005), citing Anderson, 460 U.S, at 788, and Clements
v. Fashing, 457 U.S. 957, 963 (1982).

The Eiectic;n Law requiremeﬁts for independent nominating petitions were previously upheld,
and the proposed intervenor cannot demonstrate a sufficiently “severe burden” upon his First
Amendment right to association or free speech to warrant intervention at the risk of extending these
proceedings. The Southem District of New York recently found New York’s requirement that
“independent nominating petitions for statewide office_must belsigned by the icsser of 45,000
registered voters or 1% of the votes cast in the last gubematorial election (nominating petitions for
non-statewide .ofﬁf.:e require fewer sipnatures),” to be “in line with other states® requirements,” and
in fact, less strict than seventeen other states when compared by population of eligible signatories.
SAM Party of New York v. Kosinski, 2021 WL 6061301, at *8 (SDNY 2021).

Even during the height of the COVID-19 pandemic response, amidst strict social distancing
and quarantine orders, courts found the timing and signature requirements to be “not severe, but
reasonable and nondiscriminatory,” and deferred to the State’s strong interest, as articulated by the
State Board of Elections, “in assuring that there is a modicum of public suppert for independent
candidacy, and substantial regulation of elections if they are to be fair, honest, and orderly.” See
NYSCEF #629, Declaration of Heather L. McKay, Exhibit 1, $25-26 (denying TRO request by

plaintiff-candidates Joshua Eisen and Gary Greenburg); see afso Eisen v. Cuomo, 2020 WL 7978403,

- 10
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at *2 (N.Y. Sup. Ct. 2020) (“The United States Supreme Court has recognized that a state has a
legitimate interest in limiting the names printed on a ballot to candidates who have demonstrated
some degree of support. See Kuntz v. New York State Senate, 113 F.3d 326, 327 (2d Cir. 1997);
Jenness v. Fortson, 403 U.S. 431, 442 (1971). Candidates who have won their party’s pn'mary‘ have
alréady demonstrated a substantial lev;rel of suppart, unliice independent candidates.” Kuntz, 113 F.3d
at 328.),

Proposed intervenor’s entire argument is premised on his belief that he needs more time and/or
needs the petitioning requirements reduced so that he can utjlize a slate nominating process. However,
proposed intervenor cites no precedent that makes utilizing slate petitions a right and have not
commented on why collection of the required number of signatures is impossible or impracticable
under the time constraints determined by-the court. While proposed intervenor cites to court decisions
dealing with the right of association, that right is not implicated by the ability to utilize slate petitions,
the proposed intervenor’s decision not to obtain the required number of signatures under the law using
a different mechanism for petitioning, or the proposed intervenor’s decision not to seek intervention
until over three months after this action began. |

Proposed intgrvenor utterly fails to demonstrate that either (a) the 45,000 signatures required
for independent candidates to appear on the general ballot for statewide office; (b) the requirement to
obtain sufficient signatures from half the congressional distri.cts; or (c) the modified political calendar
adopted by this Court at the request of the State Board of Elections will severely burden his right of
association or speech. Other than ¢iting court decisions generally about the right of association, the;
proposed intervenors offer no factual or .Iegal analysis (let alone any compelling evidence) to support
their conclusory claim that their interests are “severely burdened™.

Particularly because his petitioning process remained undisturbed, the proposed intervenor

11
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fails to demonstrate that either (a) the 45,000 signatures required for independent candidates to appear

on the peneral ballot for statewide office; (b) the requirement to obtain sufficient signatures from half

the congressional districts; or (c) the modified political calendar édopted by this Court at the request

of the State Board of Elections will severely burden his right of association. Other than citing Lerman

v. N.Y.C. Bd. of Elections, 232 F.3d 135 {2d Cir. 2000) for the proposition that the petitioning process

constitutes “core political speech,” the proposed intervenor offers no analysis (let alone evidence) to
| support his conclusory claim that his interests are “severely burdened” in this case.

Proposed intervenor thus conflates the steps required under the Anderson-Burdick framework.
Regardless of the nature of the speech, the first question under that framework is the extent to which
that right is burdened, and “[t]he hallmark of a severe burden is exclusion or virtual exclusion from
the ballot,” which is not demonstrated here. Libertarian Party v. Lamont, 977 F.3d 173 (2d Cir. 2020),
quoting Libertarian Party of Ky. v. Grimes, 835 F.3d 570, 574 (6th Cir. 2016). Proposed intervenor
failed to show that absent his proposed changes, he will be excluded or virtually excluded from the
ballot. In fact — the proposed intervenor could be among a number of candidates who presumably will
obtain enough signatures for ballot access before the petitioning period concludes.

Furthermore, Lerman v. Bd. Of Elections in City of New York, 232 F.3d 135 (2d Cir. 2000),
cited by proposed intervenor, involved a challenge to a substantive restriction on petitioning—i.e.,
that witnesses to the signing of designating petitions be residents of the political subdivision in which
the office or position is to be voted for—whereas the proposed intervenor here objects to the overall
signature and timing requirements, which are “reasonable, nondiscriminatory restrictions.” .S;ee SAM
FParty of New Yar!;, 987 F.3d at 274. “What is ultimately important is not the -absolute or relativé
number of signamires requited but whether a *reasonably diligent candidate could be expected to be

able to meet the requirements and gain a place on the ballot.”” Libertarian Party, 977 F.3d at 177.78,
. 12
. 14 of 16

i e e 245 ot 258




ST ED:  STEUBEN GO R = ] [NDEX NO. E2022-0116CV

NYSCEF DOC. NO. 703 RECEIVED NYSCEF: 08/05/2022
239
{FILED:; STEUBEN COUNTY CLERK 0572472022 08:48 PM INDEX HO. E2022-0116CV

NYSCEF DOC. NO. 682 RECEIVED NYSCEF: 05/24/2022

quoting Store v. Bd. of Election Comm’rs, 750 F.3d 678, 682 (7th Cir. 2014).

Undgr the circumstances here and given the above precedent, Executive Respondents agree
with and defer to the expert judgment of the Board of Eléctions (see NYSCEF #61 7) that the proposed
inter.venor failed to show a sufficient burden on his First and Fourteenth Amendment rights from
application of the standard signature requirement and the modified political calendar adopted by this
Court, so as Id outweigh the State’s substantial interest in limi_ting ballot écéess to those who
demonstrate public support and in maintaining reasonable election deadlines. Even on the merits, the
proposed intervenor cannot demonstrate that intervention is warranted.

CONCLUSION

For the reasons set forth above, Executive Respondents respectfully request that the motion

to intervene (Motion # 16) be denied in its entirety,

May 24, 2022 LETITIA JAMES .
Attomney General for the State of New York
Attorney for Executive Respondents

s{ Matthew D, Brown

Matthew D. Brown

Assistant Attorney General

NYS Office of the Attorney General
144 Exchange Boulevard

Suite 200

Rochester, New York 14614

(585) 327-3257

matthew . brown(@ag ny.grov
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CERTIFICATION

Under Rule 202.8-b of the Uniform Rules of Supreme and County Courts, the undersigned
certifies that the word count in this memorandum of law (excluding the caption, table of contents,
table of authorities, signature block, and this certification), as established using the word count on the

word-processing system used to prepare it, is 4,216 words.

May 26, 2022
Rochester, NY
S5/ Matthew D. Brown
Matthew D). Brown
Assistant Attorney General
. 14
P ' 16 of 16

247 of 258




E0B

CNDEX NO. E2022-0116CV

NYSCEF DGC. NO.

703 RECELVED NYSCEF: 08/05/2022
241
Executive Respondents' Memorandum of Law In Opposition to Motion
to Intervene by Tyrrell Ben-Avi, dated May 24, 2022
[pp. 241 - 250]
(FILED:; STEUBEN COUNTY CLERK 05/24/2022 08:58 PM) IRDEX RO. E2022-0116CV

NYSCEF DOC. NO. 684

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

TIM HARKENRIDER, GUY €. BROUGHT,
L.AWRENCE CANNING, PATRICIA CLARINO,
GEORGE DOOHER, JR., STEPHEN EVANS, LINDA
FANTON, JERRY FISHMAN, JAY FRANTZ,
LAWRENCE GARVEY, ALAN NEPHEW, SUSAN
ROWLEY, JOSEPBHINE THOMAS, and MARIANNE
VOLANTE,

Petitioners,

-against-

GOVERNOR KATHY HOCHUL, LIEUTENANT
GOVERNOR AND PRESIDENT OF THE SENATE
BRIAN A. BENJAMIN, SENATE MAJORITY LEADER.
AND PRESIDENT PRO TEMPORE OF THE SENATE
ANDREA STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK STATE
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC
RESEARCH AND REAPPORTIONMENT,

Respondents,

RECEIVED NYSCEF: 05/24/2022

Index No, E2022-0116CV
McAllister, 1.5.C,

Return Date:
May 26, 2022

Executive Respondents’ Memorandum of Law in Opposition te

Motion to Intervene by Tyrvell Ben-Avi

LETITIA JAMES
New York State Attorney General

Matthew D. Brown, of Counsel
Assistant Attorney General

NYS Office of the Attomey General
144 Exchange Boulevard

Suite 200

Rochester, New York 14614

(585) 327-3257

matthew brown{@ag ny.gov
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PRELIMINARY STATEMENT

Respendent Govemor Kathy Hochul, Governor of the State of New York® (the “Executive
Respondent™), respectfully submits this memorandum of law opposing the pending motion to
intervene by Tymell Ben-Avi (“proposed intervenor™). See NYSCEF No. 673,

Proposed intervenor seeks, inter alia, to move the primary election for the New York
Assembly from June 28, 2022 to August 23, 2022—*thus aligning the primary election date for the
United States Senate with the adjourned primary election dates for the State Senate and U.S.
Congress™—at a time atter the June primary election (that includes Statewide races, races for all 150
seats in the State Assembly and numerous other election contests) is already underway. Oddly,
granting the relief requested and moving the Assembly primary date would not change the U.S, Senat.é
primary date, which is scheduled for June 28.

Proposed intervenor gives no legal or factual basis for this request and it should therefore be
denied.

To date, five 6ther motions to intervene brought by various registered voters, candidates, and
potential candidates (including independent candidates) were 'denied, four recently by this Court, and
one in April by the Appellate Division, Fourth Department. See NYSCEF Nos. 441 & 520. One such
motion this Court denied was brought by five candidates for Congress and Stat_e Senate, who sought
to “intervene to protect thcir rights as candidates” to appear on primary party ballots and/or as
independent candidates on the general election ballot. See NYSCEF Nos. 327 & 339 (Motion #12).
Regarding independent nominating petitions, those proposed intervenors asserted that “[i)f said

petition periods are fruncated, the Court should reduce the number of signatures accordingly.”

! The office of the Lientenant Governor and President of the Senate is currently vacant,

1
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NYSCEF No. 331 P 11. In its Decision and Order filed May 11, 2022, this Coutt, inter alia, denied
intervention as untimely, and held that “the existing parties will be able to adequat;:ly represent the
interests of these péopIe going forward.” NYSCEF No. 520 at p. 4-5.

Further, like here, in the most recent motion to intervene denied by this Court (NYSCEF No.
541, “Motion #14;’), the proposed intervenors—who were also potential candidates for the Libertarian
Party of New York—sought an Order to extend the time for petitioning 4 weeks beyond the statutory
May 31 deadline, waiving the NY Election Law requirement of 45,000 signatures to petition onto the
ballot for non-recognizedq;arty statewide candidates and reducing that tequirement to 30,000 or
15,000, and to waive the Sdﬂ-signature'requirement foreach of 13 congressional districts.

Like the five prior motions to intervene, the instant motion should be denied.

Furthermore, intervention Is iqappropriate because the proposed intervenor failed to
demonstrate a sufﬁcier;tly “severe burden” on his First Amendment rights to overcome the State’s
well-recognized, substantial interest in (a) regulating access to the general election ballot by
independent candidates to avoid voter coﬁfusion and declutter the ballot by ensuring only those
candidates with sufficient support appear on the ballot;. and'{b) upholding reasonable election
deadlines to preserve orderly and efficient eféctfons.

STANDARD OF REVIEW

Two prdviéions of New York State Civil Practice Law and Rules {*CPLR") govern
intervention by third parties in a pend;ng' action or proceeding. First, CPLR § 1012(a){2) permits
intervention as of right: “fu]pon timely motion, any person shall be permitted to mtewene in any
action . . . when the representation of the person's interest by the parties is or may be inadequate and
the person is or may be bound by the judgment.” Secénd, CPLR § 1013 allows intervention in the

discretion of the court:

h 4 of 10
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Upon timely motion, any person may be permitted to intervene in any
action when a statute of the state confers a right te intervene in the
discretion of the court, or when the person's claim or defense and the
main action have a common question of law or fact. In exercising its
discretion, the court shall consider whether the intervention will unduly
delay the determination of the action or prejudice the substantial rights

of any party.

By their-terms, “[i]ntervention pursuant to either CPLR 1612 or 1013 requires a timely
motion.” Rutherford Chemicals, LLC v. Assessor of Town of Woodbury, 115 A.D.3d 960, 961 (2d
Dept 2014). The same generally applicable defenses, including lack of standing, apply to intervenor
claims. See generally Kobrick v. New York State Div. of Hous. & Cmiy. Renewal, 126 AD.3d 538,
540 (1* Dept 2015) (*Supreme Court properly found that the proposed intérvenbr lacked standing to
intervene in this proceeding.™}).

ARGUMENT

A. The proposed intervenor cannot satisfy the elements for mandatory or discretionary
intervention, .

This motion to intervene is untimely because it raises cm.lcems readily ascertainable upon
Petitioners’ filing of the original petition three months ago. “Consideration of any motion to intervene
begins with the question of whether the motion is timely.” In re HSBC Bank U.S.A., 135 A.D.3d 534,
534 (1% Dept 2016). “[Iintervention . . . will not be allowed merely to permit the intervenor to
accomplish now what it could have done as of right but . . . omitted to do earlier.” Darlington v. City
of Ithaca, Bd. of Zoning Appeals, 202 AD2d 831, 834 (3d Dept 1994), quoting Siegel, N.Y, Prac.
§183,at 276 (2d ed.).

As relates to. the instant motion, the relief sought in this action always included a remedial
Cohg.ressional map. Since its commencement it was obvious that this proﬁeeding could disrupt the
2022 electoral calendar and necessitate a modification of that caléndar to accommodate any remedial

maps this Court would order. However, the proposed intervenor makes no serjous attempt to justify
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his late filing. Although the date by which remedial maps could be achieved was not immediately

. known, such specificity was not required to foresee that candidates® interests were implicated, as
p q mp

evidenced by the existing respondents’ raising of concerns about inadequate time and ongoing
petitioning throughout these proceedings (see, ¢.g., NYSCEF Nos. 88 and 617). Therefore, any
purported reliance upon this Court's May 11, 2022 order is unavailing, see NYSCEF No. 529 at p. 6.
Even assuming the potential intervenor’s prior three-month delay could be overlooked, this Court’s
May 5, 2022 Advisory Opinion set out the terms for independent candidates to appear on the ballot,
yet this prop(.)sed intervenor dragged his feet for ancther eighteen days before .submitting his papers.
See NYSCEF No. 520 at p. 5, citing Matter of Fink v. Salerno, 105 AD2d 489 (3d Dept 1984)
{(affirming denial pf intervention duc to expedited process for election matters where proceeding
commenced October 3™, Court set a return date of October 9%, and putative intervenor sought
intervention on October 8;").

To the extent they relate to this ongoing proceeding, the potential intervenor®s concerns were
already adequately represented by the existing parties. Previously, Executive Respondents objected
to moving Congressional and Senate races due to the timing, logistics, and impact on election
administration. See NYSCEF 82 at p. 25—.26. As the States’ Chief Executive, Executive Respondent
continues to have a strong interest in ensuring that the rights of all candidates to appear an the ballot
are respected and believe that the schedule proposed by the State Board of Elections and adopted by
this Court guarantees those rights. The proposed intervenor failed to explain how his interests
sufficiently diverge from thé concerns already expressed and balanced by this Court.

B. The proposed intervenor has not demonsirated a sufficiently “severe burden” an his

right to association or {ree speech to justify intervention.

The proposed intervenor offers no facts to support his request to intervene or support the relief

he seeks, and his motion should therefere be denied.

6 of 10

253 of 258

INDEX NO. E2022-0116CV
RECRIVED NYSCEF: 05/24/2022



FILED: STEUE

NYSCEF DOGC. NO. 703

CNDEX NO. E2022-0116CV

RECETVED NYSCEF: 08/05/2022

247

[FILED: STEUBEN COUNTY CLERK 05/247/2022 08:58 PM

NYSCEF DOC. NO. &84

INDEX NO. E2022-0116CV

RECEIVED NYSCEF: 05/24/2022

“The U.S. Constitution grants States ‘broad power to prescribe the “Times, Places and Manner

of holding Elections for Senators and Represéntat:’ves,” Art. I, §4, cl. 1, which power is matched by

state control over the election process for state offices.’” SAM Party of New York v. Kosinski, 987

F.3d267,2742dC ir. 2021), quoting Wash. State Grange v. Wash. State Republican Party, 552 U8,

442, 451 (2008). To ensure effective democratic electoral processes, “States may, and inevitably

must, enact reasonable regulations of parties, elections, and ballots to reduce election- and campaign-

related disorder.” /4. Instead of strict scrutiny, therefore, voting regulations like those challenged by

the proposed intervenors are analyzed under the Anderson-Burdick framework.

As the Second Cirguit recently reiterated:

“Under this standard, the rigorousness of our inguiry into the propriety
of a state election law depends upon the extent to which a challenged
regulation burdens First and Fourteenth Amendment rights.” [Burdick
v. Takushi, 504 U.S. 428, 434 (1992)]. First, if the restrictions on those
rights are “severe,” then strict scrutiny applies. /d. “But when a state
election law provision imposes only ‘reasonable, nondiscriminatory
restrictions’ upon the First and Fourteenth Amendment rights of voters,
‘the State's important regulatory interests are generally sufficient to
justify’ the restrictions.” Id. (quoting 4Anderson, 460 1.5, at 788).

This latter, lesser scrutiny is not “pure rational basis review.” Price v.
N.Y. State Bd. of Elections, 540 F.3d 101, 108 (2d Cir, 2008). Rather,
“the court must actually ‘weigh’ the burdens imposed on the plaintiff
against ‘the precise interests put forward by the State,® and the court
must take ‘into consideration the extent to which those interests make
it necessary to burden the plaintiff’s rights.”” Id. at 10809 (quoting
Burdick, 504 U.S. at 434). Review under this balancing test is “quite
deferential,” and no “elaborate, empirical verification” is required. Jd.
at 109 (quoting Timmons, 520 U.S, at 364).

SAM Party of New York, 987 F.3d at 274,

In applying this sliding scale test, the severity of the restrictions imposed determines the level

of judicial review. “Regulations imposing severe burdens on plaintiffs’ rights must be narrowly

tailored and advance a compelling state interest, Lesser burdens, however, trigger less exacting

review, and a State’s important regulatory interests will usually be enough to justify reasonable,

5
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nondiscriminatory restrictions.” Timmons v. Twin Cities Area New Party, 520 U.S. 351, 359 (1997)
(internzl quotations omitted); see also Price v. New York State Bd. of Elections, 540 F.3d 101, 109
(2d Cir, 2008) (State’s reasonable and nondiscriminatory restrictions are generally sufficient to
uphold the statute if they serve important state interests, and judicial review in such circumstances
will be quite deferential), Notably, “[c]andidacy is not a fundamental right in our political system,
and not all restrictions imposed by the States on candidates’ eligibility for the ballot impose
constitutionally suspect burdens on voters’ rights to associate or to choose among candidates.” Fiilani
v. McAuliffe, 2005 WL 2276881, at *3 (SDNY 2005), citing Anderson, 460 U.S. at 788, and Clements
. v. Fashing, 457 U.8. 957, 963 (1982).

Here, the proposed intervenor makes no argument, cites no precedent, and pravides no reason

why the Assembly primary should be adjourned, and the proposed intervenor cannot demonstrate that

intervention is warranted.

C.  The Present Apnplication Is barred by doctrine of laches,

Proposed intervenor’s request to cancel the June 28, 2022 primary for NYS Assembly is
barred by the doctrine of laches. “Laches bars recavery where a plaintiffs inaction has prejudiced the
defendant and rendered it inequitable to permit recovery.” Airco Alloys Division, Airco Inc. v.
Niagara Mohawk Power Corp., 76 AD2d 68, 82 (4th Dept 1980).

Laches is “an equitable bar, based on a lengthy neglect or omissiou to assert a right and the
resulting prejudice to an adverse party.” Reif v. Nagy, 175 AD3d 107, 136 (1st Dept 2019) (quoting
Saratoga County Chamber of Commerce v. Pataki, 100 NY 2d 801, 816 (2003)). To show prejudice,
a defendant must show reliance and change of position from the delay. Id. Here, the prejudice that

would stem from proposed intervenor’s belated request is manifest, On May 4, 2022, the State Board
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of Elections certified the primary ballot for Assembly elections,” with local county boards of election
throughout the State preparing for the election to go forward on June 28 (at significant effort and
expense), with early voling and absentee balloting taking place before that date. As noted above,
military ballots have already been sent out to military voters on or about May 13, 2022, If proposed
intervenor's requested relief were allowed and the Assembly primary could not go forward in June,
and insofar as mumerous other races are tied to Assembly districts, it is not cléar what primaries, if
any, could go forward in June.

The proposed relief would cause yet more delay and add to the :.ﬂready formidable logistical
challenges faced by the State and local boards of elections associated with having te accommodate
entirely new Congressional and State Senate districts. This Court should c{ecline to entertain this
application.

CONCLUSION

For the reasons set forth above, Executive Respondents respectfully request that the motion

to intervene be denied in its entirety.

May 24, 2022 LETITIA JAMES
Attorney General for the State of New York
Attorney for Executive Respondents

s/ Matthew D. Brown

Matthew D. Brown

Assistant Attorney General

NYS Office of the Attomey General
144 Exchange Bonlevard

Suite 200

Rochester, New York 14614

(585) 327-3257

matthew.brown@ag ny.gov

! See https:/fwww.elections.ny.gov/NYSBOE/Elections/2022/Primary/Jun?82022PrimaryCertification.pdf.
7
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CERTIFICATION

Under Rule 202.8-b of the Uniform Rules of Supreme and County Courts, the undersigned
certifies that the word count in this memorandum of law (excluding the caption, table of contents,
table of authorities, signature block, and this certification), as established using the word count on the
word-processing system used to prepare it, is . words.

May 26, 2022
Rochester, NY
(8! Matthew D. Brown

Matthew D. Brown
Assistant Attorney General
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Certification Pursuant to CPLR § 2105

" CERTIFICATION PURSUANT TO CPLR § 2105

I, Rory J. Bellantoni, an attorney with the Brain Injury Rights Group, LTD., Antorneys for
Intervenors-Appellants, The Parent Party of New York, hereby certify pursnant to CPLR § 2105 that the
foregoing papers constituting the Record on Appeal have been personally compared by me with
the originals filed herein and have been found to be true and complete copies of said criginals and
the whole thereof, all of which are now on file in the office of the ¢lerk of the Supreme Court, County

of Steuben,

Dated: June 14, 2022

Brain Injury Rights Groua

e g Rlel

Rory J. Bellantoni _
Attorneys for Intervenors-Appellants {
The Parent Party of New York
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