
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 4 

FILED: NEW YORK COUNTY CLERK 05/15/2022 10:34 PM INDEX NO. 154213/2022

NYSCEF DOC. NO. 8 RECEIVED NYSCEF: 05/15/2022



From: Peter A. Devlin
To: "heather.mckay@ag.ny.gov"; "matthew.brown@ag.ny.gov"; "agoldenberg@chwllp.com"; "jcuti@chwllp.com";

"areiter@chwllp.com"; "dmullkoff@chwllp.com"; Eric Hecker; "hgregorio@chwllp.com"; "dchill@graubard.com";
"jlessem@graubard.com"; "ereich@graubard.com"; "cbucki@phillipslytle.com"; "ssalcedo@phillipslytle.com";
"rvalentine@phillipslytle.com"; "brian.quail@elections.ny.gov"; "Kimberly.Galvin@elections.ny.gov"

Cc: Jim Walden; "Aaron Foldenauer"
Subject: Petition and Emergency Motion for Temporary Restraining Order
Date: Sunday, May 15, 2022 9:08:00 PM
Attachments: Petition and Emergency Motion for Temporary Restraining Order.zip

Counsel:
 
Paul Nichols, Gavin Wax, and Gary Greenberg (the “Petitioners”), by and through their attorneys,
have commenced a special proceeding by order to show cause in the Supreme Court of the State of
New York for New York County against Respondents whom you represent in Harkenrider v. Hochul,
Index No. E 2022-0116 CV.  Petitioners have filed an emergency motion for a temporary restraining
order.  Petitioners hereby provide you with a copy of the Petition, Petitioners’ emergency motion for
a temporary restraining order, and all accompanying papers.  Petitioners will seek to be heard at the
Court’s earliest convenience.
 
The following papers are attached here:
 
* Petition, dated May 15, 2022.
* [Proposed] Order to Show Cause Regarding Petitioners’ Petition and Emergency Motion for a
Temporary Restraining Order.
* Memorandum of Law in Support of Emergency Motion by Order to Show Cause for a Temporary
Restraining Order.
* Affirmation of Petitioner Paul Nichols, dated May 15, 2022.
* Affidavit of Petitioner Gavin Wax, dated May 15, 2022.
* Affidavit of Petitioner Gary Greenberg, dated May 15, 2022.
* Affirmation of Peter Devlin, dated May 15, 2022, and exhibits attached thereto.
 
Sincerely,
 
Peter A. Devlin (he/him)

Walden Macht & Haran LLP
250 Vesey Street, 27th Floor
New York, New York 10281
O:  (212) 335-2388
C:  ‪(215) 279-2749
pdevlin@wmhlaw.com
www.wmhlaw.com
 
 
This email message comes from a law firm and it may contain information that is confidential, privileged and/or
attorney work product, subject to all privileges and protections.  If you are not an intended recipient, any
dissemination, distribution or copying of this email or any of its attachments is strictly prohibited.  Please
immediately notify the sender by replying to this email and please delete the message and any attachments.  Thank
you.

FILED: NEW YORK COUNTY CLERK 05/15/2022 10:34 PM INDEX NO. 154213/2022

NYSCEF DOC. NO. 8 RECEIVED NYSCEF: 05/15/2022

mailto:pdevlin@wmhlaw.com
mailto:heather.mckay@ag.ny.gov
mailto:matthew.brown@ag.ny.gov
mailto:agoldenberg@chwllp.com
mailto:jcuti@chwllp.com
mailto:areiter@chwllp.com
mailto:dmullkoff@chwllp.com
mailto:ehecker@chwllp.com
mailto:hgregorio@chwllp.com
mailto:dchill@graubard.com
mailto:jlessem@graubard.com
mailto:ereich@graubard.com
mailto:cbucki@phillipslytle.com
mailto:ssalcedo@phillipslytle.com
mailto:rvalentine@phillipslytle.com
mailto:brian.quail@elections.ny.gov
mailto:Kimberly.Galvin@elections.ny.gov
mailto:jwalden@wmhlaw.com
mailto:aaron@nyelectionlaw.com
mailto:pdevlin@wmhlaw.com
http://www.wmhlaw.com/



Petition and Emergency Motion for Temporary Restraining Order/20220515 Devlin Aff. Ex. 1.pdf




 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Exhibit 1 











  
   



  
  



  



 
 



 
  



  
 



 



  
   



 
 



   
 



  
 



   
 



  
      



   
 



  
    



 
 



    
   



    
  



   
  



   
 



  
   



  
    



 
 



            
 



    
 



   
 



 
  
     



  
 



    
 



   
 



   
 



 
    



 
    



   
 



  
   



  
    



  
 



 
   



    
   



 



 
   



 
    



  
 



 
   



  
   



  
     



  
 



   
  



 
 



 
              



 
   



 
 



  



           
 



        
 



  
 



 



   
     



        
 



    
   



 
   



 
 



 
  



   
  



  
 



  
  



  
 



  
 



 



 
              



 
 



 
  



 
         



 
           



 
  



  



 



 
    



   



     
            



 
 



 
 



 
     



         
 



  
            



 
  



  
 



   
   



  



   
 



                                                                          
            



            
       



      
   



 



  



           
  



  



   



 
      



  
 
 



   
  



  
   



 
 



1------1 -+--1 --1 ~-~ 1----------1--~ 



4:fE ~~~~~~~ I I I ~-~ L_____J_----================ 



~~ 1---------------~ ~-~ ~===-===--===--==; I 



**2022 POLITICAL CALENDAR** 
40 NORTH PEARL STREET – SUITE 5, 



ALBANY, NEW YORK 12207 (518) 474-6220 
For TDD/TTY, call the NYS Relay 711 



www.elections.ny.gov 



Primary Election General Election 
June 28, 2022 November 8, 2022 



** Please be aware that since 
this is a re-districting year this 
calendar is subject to change 
by the Legislature and should 
be used advisedly. ** 
FILING REQUIREMENTS: All certificates and petitions of 
designation or nomination, certificates of acceptance or 
declination of such designations or nominations, certificates of 
authorization for such designations or nominations, certificates 
of disqualification, certificates of substitution for such 
designations or nominations and objections and specifications of 
objections to such certificates and petitions required to be filed 
with the State Board of Elections or a board of elections outside 
of the city of New York shall be deemed timely filed and 
accepted for filing if sent by mail or overnight delivery service, 
in an envelope postmarked or showing receipt by the overnight 
delivery service prior to midnight of the last day of filing, and 
received no later than two business days after the last day to file 
such certificates, petitions, objections or specifications. Failure 
of the post office or authorized overnight delivery service to 
deliver any such petition, certificate, or objection to such board 
of elections outside the city of New York no later than two 
business days after the last day to file such certificates, petitions, 
objections, or specifications shall be a fatal defect per NY 
Election Law §1-106. 



All papers required to be filed, unless otherwise provided, shall 
be filed between the hours of 9 AM – 5 PM.  If the last day for 
filing shall fall on a Saturday, Sunday or legal holiday, the next 
business day shall become the last day for filing.  NYEL §1-106 



Within NYC: all such certificates, petitions and specifications of 
objections required to be filed with the board of elections of the 
city of New York must be actually received on or before the last 
day to file. The New York City Board of Elections is open for the 
receipt of such petitions, certificates and objections until 
midnight on the last day to file. 



PRIMARY ELECTION DATES 
June 28 Primary Election §8-100(1)(a) 
June 18 – 26 Days of Early Voting for the Primary 



Election. §8-600(1) 
Feb 1 Certification of offices to be filled at 2022 General 



Election by SBOE and CBOE. §4-106 (1&2) 
Feb 28 PARTY CALLS: Last day for State & County party 



chairs to file a statement of party positions to be 
filled at the Primary Election. §2-120(1) 



CERTIFICATION OF PRIMARY 
May 4 Certification of primary ballot by SBOE of 



designations filed in its office. §4-110 
May 5 Certification of primary ballot by CBOE of 



designations filed in its office. §4-114 



CANVASS OF PRIMARY RESULTS 
July 11 Canvass of Primary returns by County Board of 



Elections. §9-200(1) 
July 11 Verifiable Audit of Voting Systems. §9-211(1) 
July 18 Recanvass of Primary returns. §9-208(1) 



GENERAL ELECTION DATES 
Nov 8 General Election. §8-100(1)(c) 
Oct 29 – Nov 6 Days of Early Voting for the General 



Election. §8-600(1) 



CERTIFICATION OF GENERAL ELECTION BALLOT 
Sept 14 Certification of general election ballot by SBOE of 



nominations filed in its office. §4-112(1) 
Sept 15 Certification of general election ballot by CBOE of 



nominations and questions; CBOEs. §4-114 



CANVASS OF GENERAL ELECTION RESULTS 
Nov 23 Recanvass of General Election returns to occur 



no later than Nov. 23. §9-208(1) 
Nov 23 Verifiable Audit of Voting Systems to occur no 



later than Nov. 23. §9-211(1) 
Dec 2 Certification and transmission of Canvass of 



General Election returns by County Board of 
Elections §9-214(1) 



Dec 15 Last day for State Board of Canvassers meet to 
certify General Election. §9-216(2) 



DESIGNATING PETITIONS FOR PRIMARY 
Mar 1 First day for signing designating petitions. 



§6-134(4) 
Apr 4-7 Dates for filing designating petitions. §6-158(1) 



Apr 11 Last day to authorize designations. §6-120(3) 



Apr 11 Last day to accept or decline designations. 
§6-158(2) 



Apr 15 Last day to fill a vacancy after a declination. 
§6-158(3)



Apr 19 Last day to file authorization of substitution after 
declination of a designation. §6-120(3) 



PARTY NOMINATION OTHER THAN PRIMARY 
Feb 8 – 
Mar 1 



Dates for holding state committee meeting to 
nominate candidates for statewide office. 
§6-104(6) 



Mar 1 First day to hold a town caucus. §6-108 
July 8 Last day to decline all party nominations after 



primary loss.  § 6-146(6) 
July 12 Last day to fill vacancy after declination by 



primary loser.  § 6-158(3) 
July 18 Last day to file authorization of substitution after 



declination by primary loser.  § 6-120(3) 
July 28 Last day for filing nominations made at a town or 



village caucus or by a party committee. §6-158(6) 
July 28 Last day to file certificates of nomination to fill 



vacancies created pursuant to § 6-116, §6-104 & 
§6-158(6)



Aug 1 Last day to accept or decline a nomination for 
office made based on § 6-116 & §6-158(7) 



Aug 1 Last day to file authorization of nomination made 
based on § 6-116.  § 6-120(3) 



Aug 5 Last day to fill a vacancy after a declination made 
based on § 6-116.  § 6-158(8) 



INDEPENDENT PETITIONS 
April 19 First day for signing nominating petitions. 



§6-138(4)
May 24- Dates for filing independent nominating petitions. 
31 §6-158(9)
June 3 Last day to accept or decline a nomination. 



§6-158(11)
June 6 Last day to fill vacancy after a declination. 



§6-158(12)
July 1 Last day to decline after acceptance if nominee 



loses party primary. §6-158(11) 



OPPORTUNITY TO BALLOT PETITIONS 
Mar 22 First day for signing OTB petitions. §6-164 



April 14 Last day to file OTB petitions. §6-158(4) 



April 21 Last day to file an OTB petition if there has been 
a declination by a designated candidate. 
§6-158(4) 



JUDICIAL DISTRICT CONVENTIONS 
Minutes of a convention must be filed within 72 hours of 



adjournment. §6-158(6) 
Aug 4 – 10 Dates for holding Judicial conventions. §6-158(5) 



Aug 11 Last day to file certificates of nominations. 
§6-158(6)



Aug 15 Last day to decline nomination. §6-158(7) 
Aug 19 Last day to fill vacancy after a declination. 



§6-158(8) 



SIGNATURE REQUIREMENTS FOR 
DESIGNATING AND OPPORTUNITY TO 



BALLOT PETITIONS §6-136 
5% of the active enrolled voters of the political party in the political 
unit or the following, whichever is less: 



For any office to be filled by all the voters of: 
The entire state ……………………...…………………..…………………15,000 
(with at least 100 or 5% of enrolled voters from each of one-half 
of the congressional-districts) 
*New York City.....................................................................7,500 
*Any county or borough of NYC...........................................4,000 
*A municipal court district within NYC.................................1,500 
*Any city council district within NYC...................................... 900 
Cities/counties having more than 250,000 
inhabitants...........................................................................2,000 
Cities/counties having more than 25,000 but not more than 
250,000 inhabitants.............................................................1,000 
Any city, county, councilmanic or county legislative districts in any 
city other than NYC.................................................................500 
Any congressional district....................................................1,250 
Any state senatorial district ................................................1,000 
Any assembly district..............................................................500 
Any county legislative district.................................................500 



any political subdivision contained within another political 
subdivision, except as herein provided, requirement is not to 
exceed the number required for the larger subdivision; a political 
subdivision containing more than one assembly district, county or 
other political subdivision, requirement is not to exceed the 
aggregate of the signatures required for the subdivision or parts of 
subdivision so contained. 



*NOTE: Section 1057-b of the New York City Charter supersedes
New York Election Law signature requirements for Designating
and OTB petitions and Independent nominating petitions with
respect to certain NY City offices. 





http://www.elections.ny.gov/
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SIGNATURE REQUIREMENTS FOR INDEPENDENT 
NOMINATING PETITIONS §6-142 



1% of the total number of votes excluding blank and void cast for 
the office of governor at the last gubernatorial election in the 
political unit for any office to be voted for by all the voters of: 
the entire state………………………….…...……………………...………45,000 
(with at least 500 or 1% of enrolled voters from each of one-half 
of the congressional districts) 



5% of the total number of votes excluding blank and void cast for 
the office of governor at the last gubernatorial election in the 
political unit except that not more than 3,500 signatures shall be 
required on a petition for an office to be filled in any political 
subdivision outside the City of New York, and not more than the 
following for any office to be voted for by all the voters of: 
Any county or portion thereof outside NYC………...…………...1,500 
*New York City ……………………………...………………………………...7,500 
*Any county or borough or any two counties or boroughs within 
New York City ………………….……….………………………..….………...4,000 
Any municipal court district …….….…………….………..….….….…3,000 
*Any city council district within NYC ………….…………....……...2,700 
Any congressional district…...……………………………….…..……...3,500 
Any state senatorial district …………………….……….………...…...3,000 
Any assembly district……………………………….….…………..……....1,500 



Any political subdivision contained within another political 
subdivision, except as herein provided, requirement is not to 
exceed the number for the larger subdivision. 



*NOTE: Section 1057-b of the New York City Charter supersedes 
New York Election Law signature requirements for Designating
and OTB petitions and Independent nominating petitions with
respect to certain NY City offices. 



VOTER REGISTRATION FOR PRIMARY 
Feb 21 List of Registered Voters: Such lists shall be 



published before the twenty-first day of February. 
§ 5-604



June 3 Mail Registration for Primary: Last day to postmark 
application for primary; last day it must be received 
by board of elections is June 8. §5-210(3) 



June 3 In person registration for Primary: Last day 
application must be received by board of elections 
to be eligible to vote in primary election. §§5-210, 
5-211, 5-212



June 8 Changes of address for Primary received by this 
date must be processed. §5-208(3) 



CHANGE OF ENROLLMENT 
Feb 14 A change of enrollment rec’d by the BOE not later than 



Feb. 14th or after July 5th is effective immediately.  Any 
change of enrollment made between Feb 15-July 5th, 
shall be effective July 5th. §5-304(3) 



VOTER REGISTRATION FOR GENERAL 
Oct 14 Mail Registration for General: Last day to 



postmark application for general election; it must 
also be received by board of elections by Oct 19. 
§5-210(3)



Oct 14 In person registration for General: Last day 
application must be received by board of elections 
to be eligible to vote in general election. If 
honorably discharged from the military or have 
become a naturalized citizen after October 14th, 
you may register in person at the county board of 
elections office up until October 29th. §§5-210, 5-
211, 5-212 



Oct 19 Changes of address for General received by this 
date must be processed. §5-208(3) 



ABSENTEE VOTING FOR PRIMARY 
June 13 Last day for board of elections to RECEIVE 



application, letter, telefax, other written 
instrument or absentee portal request for ballot. 
§8-400(2)(c).



June 27 Last day to apply in person for primary ballot. 
§8-400(2)(c)



June 28 Last day to postmark primary election ballot. Must 
be received by the county board no later than July 
5th. §8-412(1) 



June 28 Last day to deliver primary ballot in person to your 
county board or any poll site in your county, by 
close of polls. §8-412(1)



MILITARY/SPECIAL FEDERAL VOTERS FOR PRIMARY 
May 13 Deadline to transmit ballots to eligible 



Military/Special Federal/UOCAVA Voters.  §10-
108(1) & §11-204(4) 



June 3 Last day for a board of elections to receive 
application for Military/Special Federal/UOCAVA 
absentee ballot for primary if not previously 
registered.  §10-106(5) & §11-202(1)(a) 



June 21 Last day for a board of elections to receive 
application for Military/Special Federal/UOCAVA 
absentee ballot for primary if already registered. 
§10-106(5) & §11-202(1)(b)



June 27 Last day to apply personally for Military ballot for 
primary if previously registered. §10-106(5) 



June 28 Last day to postmark Military/Special Federal/ 
UOCAVA ballot for primary. Date by which it must 
be received by the board of elections is July 5th. 
§10-114(1) & §11-212



ABSENTEE VOTING FOR GENERAL ELECTION 
Oct 24 Last day for board of elections to RECEIVE 



application, letter, telefax, other written 
instrument or absentee portal request for ballot. 
§8-400(2)(c)



Nov 7 Last day to apply in person for general election 
ballot. §8-400(2)(c) 



Nov 8 Last day to postmark general election ballot. 
Must be received by the county board no later 
than Nov 15th. §8-412(1) 



Nov 8 Last day to deliver general election ballot in 
person to your county board or any poll site in 
your county, by close of polls on election day. 
§8-412(1) 



MILITARY/SPECIAL FEDERAL VOTERS FOR GENERAL 
Sept 23 Deadline to transmit ballots to eligible 



Military/Special Federal/UOCAVA voters.  §10-
108(1) & §11-204(4) 



Oct 14 Last day for a board of elections to receive 
application for Special Federal/UOCAVA 
absentee ballot for general if not previously 
registered.  §11-202(1)(a) & §10-106(5) 



Oct 29 Last day for a board of elections to receive 
application for Military absentee ballot for 
general if not previously registered.  §10-106(5) 



Nov 1 Last day for a board of elections to receive 
application for Military/Special Federal absentee 
ballot for general if already registered.  §10-
106(5) & §11-202(1)(b) 



Nov 7 Last day to apply personally for a Military 
absentee ballot for general if previously 
registered. §10-106(5) 



Nov 8 Last day to postmark Military/Special 
Federal/UOCAVA ballot for general. Date by 
which it must be received by the board of 
elections is Nov. 21st.  §10-114(1) & §11-212 



VACANCY IN OFFICE 
Aug 8 A vacancy occurring three (3) months before a 



General Election in any year in any office are 
authorized to be filed at a General Election. §6-
158(14) 



REFERENDUMS/PROPOSITIONS/PROPOSALS 
Aug 8 For any election conducted by a BOE, the clerk of 



such subdivision shall provide the BOE with a 
certified text copy of any proposal, proposition, 
or referendum at least three (3) months before 
the General Election. §4-108 



CAMPAIGN FINANCIAL DISCLOSURE 
PRIMARY ELECTION §14-108(1) 
32 Day Pre-Primary May 27 
11 Day Pre-Primary June 17 



10 Day Post-Primary July 15 
9 NYCRR 6200.2(a) 



24 Hour Notice §14-108(2) June 14 through June 27 



GENERAL ELECTION §14-108(1) 
32 Day Pre-General October 7 
11 Day Pre-General October 28 
27 Day Post-General December 5 



24 Hour Notice §14-108(2) October 25 through 
November 7 



Periodic Reports §14-108(1) 
January 18th 



July 15th 



Additional Independent Expenditure Reporting 



24 Hour Notice 
§14-107(4) (a) (ii); (b)



Primary: May 29 through June 27 
General: October 9 through 
November 7 



Weekly Notice Refer to §14-107(4)(a)(i); (b) 



CONTRIBUTION LIMITS FOR LOCAL OFFICES 
Apr 15 Last day to calculate and post local limits to CBOE 



website and send to SBOE. §14-114(11) 



Designation of Polling Places 
March 15 Last day to designate polling places for each 



election district for ensuing year §4-104 
May 1 Last day to designate early voting sites for the 



general election. 9 NYCRR 6211.1(a) 
May 1 Last day to file early voting Communication Plan 



with SBOE.  9 NYCRR 6211.7(c) 
May 13 Last day to designate early voting sites for 



primaries and special elections. 9 NYCRR 6211.1(a) 
Revised: April 1, 2022 



** Please be aware that since this 
is a re-districting year this calendar 
is subject to change by the 
Legislature and should be used 
advisedly. ** 
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ELIZABETH M. DAVIS, RPR
Senior Court Reporter



SUPREME COURT OF THE STATE OF NEW YORK



COUNTY OF STEUBEN



--------------------------------------------X
TIM HARKENRIDER, GUY C. BROUGHT, LAWRENCE 
CANNING, PATRICIA CLARINO, GEORGE 
DOOHER, JR., STEPHEN EVANS, LINDA FANTON, 
JERRY FISHMAN, JAY FRANTZ, LAWRENCE GARVEY, 
ALAN NEPHEW, SUSAN ROWLEY, JOSEPHINE THOMAS 
AND MARIANNE VOLANTE, 



Petitioners,
-vs-



GOVERNOR KATHY HOCHUL, LIEUTENANT GOVERNOR 
AND PRESIDENT OF THE SENATE BRIAN A. 
BENJAMIN, SENATE MAJORITY LEADER AND 
PRESIDENT PRO TEMPORE OF THE SENATE ANDREA 
STEWART-COUSINS, SPEAKER OF THE ASSEMBLY 
CARL HEASTIE, NEW YORK STATE BOARD OF 
ELECTIONS, AND THE NEW YORK STATE 
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC 
RESEARCH AND REAPPORTIONMENT, 



Defendants.



:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:



Index No(s).
E2022-0116CV



SPECIAL 
PROCEEDINGS - 
MOTION 



--------------------------------------------X
Steuben County Courthouse



Bath, New York 
May 10, 2022



BEFORE: HON. PATRICK F. McALLISTER  
Acting Supreme Court Justice 



APPEARANCES: KEYSER MALONEY & WINNER, LLP 
By:  GEORGE WINNER, JR., ESQ.  



Attorneys for Petitioners



OFFICE OF THE NYS ATTORNEY GENERAL 
By:  HEATHER L. McKAY, ESQ. (virtual-Teams)



Assistant Attorneys General for 
Governor & Lt. Governor 



CUTI HECKER WANG, LLP
By:  ERIC HECKER, ESQ. (virtual-Teams)



Attorneys for Senate Majority



PHILIPS LYTLE, LLP
By: CRAIG R. BUCKI, ESQ.



Attorneys for Speaker of the Assembly











APPEARANCES (continued):



GRAUBARD MILLER
By: C. DANIEL CHILL, ESQ. (virtual-Teams)



ELAINE M. REICH, ESQ. (virtual-Teams)
Attorneys for Assembly Majority 



NEW YORK STATE BOARD OF ELECTIONS
By:  BRIAN L. QUAIL, ESQ. (virtual-Teams)



Attorney for NYS BOARD OF ELECTIONS



LAW OFFICE OF AARON S. FOLDENAUER
By:  AARON S. FOLDENAUER, ESQ.



Attorneys for Gavin Wax 



JAMES M. OSTROWSKI, ESQ.
Attorney for Benjamin Carlisle, 
Emin Egriu, Michael Rakebrandt, 
Jonathan Howe, Howard Rabin



WALDEN MACHT & HARAN, LLP
By:  JAMES WALDEN, ESQ.



PETER A. DEVLIN, ESQ.
Attorneys for Gary Greenberg
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HARKENRIDER, et al. v. HOCHUL, et al. 3



THE COURT:  Good morning.  All right.  This is 



the matter of Harkenrider, et al. versus Hochul, et al.  



Just before we start, a word on mask policy.  The New 



York State Courts require that everyone in the courtroom 



wear their masks due to COVID, and that includes even 



when you're speaking at the microphone; the whole time.  



Once you get outside the courtroom, the county, that's 



the county's space, and they don't require a mask at 



this time, just so you know, okay?  



All right.  Do we have the stream sound on so 



everyone can hear?  



MS. BAREFOOT:  That's correct, Judge. 



THE COURT:  All right.  Are there any 



potential intervenor parties present?  I'm not talking 



about the attorneys yet, just the parties themselves.  



MR. WALDEN:  Your Honor, Mr. Greenberg is on 



the web cam. 



THE COURT:  On the Teams link?  



MR. WALDEN:  Yes, sir.



THE COURT:  Who's that?  



MR. WALDEN:  Gary Greenberg. 



THE COURT:  Gary Greenberg is present?  Can 



you hear me, Mr. Greenberg?  



MS. BAREFOOT:  I muted his microphone because 



there was background. 
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THE COURT:  All right.  Mr. Greenberg is 



present.  Any others that we know of?  Sir?  



MR. OSTROWSKI:  Mr. Carlisle is an intervenor.  



He's decided not to come in because of the mask issue.  



And Mr. Egriu is on his way and should be here shortly.  



He will be in the courtroom. 



THE COURT:  All right.  Are you asking for us 



to hold off until he gets here?  



MR. OSTROWSKI:  No, your Honor.  Just 



responding to your question.



THE COURT:  I appreciate it.  



MR. OSTROWSKI:  James Ostrowski, I apologize, 



from Buffalo, New York.  



THE COURT:  For attorneys, let's start with 



who's representing Gavin Wax; is it Mr. Foldenauer?  



MR. FOLDENAUER:  Yes, your Honor.  Aaron 



Foldenauer. 



THE COURT:  All right.  Thank you, 



Mr. Foldenauer. 



MS. BAREFOOT:  Just so you're aware, when 



they're speaking back there, the microphones may not 



pick them up. 



THE COURT:  All right.  Not yet, 



Mr. Foldenauer.  Just trying to get the attorneys on the 



record here.  
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Who's representing the candidate, potential 



intervenors, starting with Mr. Carlisle?  



MR. OSTROWSKI:  James Ostrowski, your Honor. 



THE COURT:  Thank you, Mr. Ostrowski.  Who's 



representing Gary Greenberg?  



MR. WALDEN:  Jim Walden and Pete Devlin, your 



Honor. 



THE COURT:  Thank you, Mr. Walden.  Who is 



here on behalf of Petitioners?  



MR. WINNER:  George Winner, Keyser, Maloney & 



Winner. 



THE COURT:  Thank you, Mr. Winner.  On behalf 



of the Governor today?  



MS. McKAY:  Heather McKay of the Attorney 



General's Office.  Good morning, your Honor. 



THE COURT:  Good morning.  And thank you, 



Ms. McKay.  



Today, representing the senate majority 



leader?  



MR. HECKER:  Good morning, your Honor.  Eric 



Hecker from Cuti Hecker Wang. 



THE COURT:  Thank you, Mr. Hecker. 



Representing Speaker of the Assembly?  



MR. BUCKI:  Good morning, your Honor.  Craig 



Bucki from Phillips Lytle in Buffalo representing 
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Assembly Speaker Heastie.  And I believe on Teams we 



have my co-counsel from Graubard Miller, C. Daniel Chill 



and Elaine Reich. 



THE COURT:  Thank you, Mr. Bucki.  



Is there anyone I've missed?  Anybody here on 



behalf of the board of elections; no?  



MR. QUAIL:  Brian Quail on behalf of the New 



York State Board of Elections. 



THE COURT:  Can we turn his sound up?  Thank 



you, Mr. Quail. 



MS. BAREFOOT:  I can't turn the sound up.  



Mr. Quail, you may need to speak louder or get 



closer to your mic when you need to speak, okay?  



THE COURT:  Can you hear me, Mr. Quail?  



MR. QUAIL:  Yes, your Honor, I can hear you. 



THE COURT:  All right.  I will ask you to 



speak into that mic, when I call upon you, a little 



closer.  



All right.  So, we're here on three motions to 



intervene.  I'm going to start in the order that the 



matters were filed.  That starts with Gavin Wax's motion 



to intervene.  Mr. Foldenauer, would you like to be 



heard?  



MR. FOLDENAUER:  I would, your Honor. 



THE COURT:  Please step forward. 
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MR. FOLDENAUER:  Good morning, and may it 



please the court.  Aaron Foldenauer on behalf of 



Proposed Intervenor Gavin Wax.  



Everyone, your Honor, in this courtroom and 



everyone watching and participating on the live stream 



knows that the assembly map is unconstitutional pursuant 



to the April 27th court of appeals opinion.  In the 



voluminous filings that were submitted in this matter, 



including all of those that were submitted around 3:30 



yesterday, no one has argued otherwise.  This court can 



and should act.  



For some odd reason, the very members of the 



political class who caused the problem are here today to 



argue that there is no cure.  What this comes down to is 



delay by design where the political class was hoping 



that there was no time for judicial intervention.  In 



other words, their argument is that we have to leave the 



unconstitutional law in place because we've run out of 



time.  But that's only because the state legislature 



waited until the last minute to break the law. 



THE COURT:  Well, let me ask you this, I mean, 



didn't Mr. Wax know about this back in February and 



couldn't he have filed then?  Is there a timeliness 



argument here?  



MR. FOLDENAUER:  Mr. Wax was generally aware 
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of the litigation, and he understood that the assembly 



maps were part of the case as reflected in your Honor's 



order on March 31st, which invalidated the assembly 



maps, and thus there was no reason for Mr. Wax to act at 



that time.  



In fact, I believe it was Mr. Heastie's 



counsel that attacks a number of Tweets by Mr. Wax, and 



in none of those tweets does Mr. Wax say that he knew 



the assembly maps weren't part of the case.  And indeed, 



there was every reason to believe they were part of the 



case because given your Honor's decision on March 31st.  



It was really only on appeal, and this is a copy of a 



cover sheet of the petitioner's brief, where petitioners 



failed to even defend this court's decision, which sua 



sponte struck down the assembly maps.  And so, in other 



words, petitioners dropped the issue on appeal, and 



that's something that, of course, Mr. Wax would not have 



known about, did not know about. 



THE COURT:  Are you saying Mr. Wax didn't know 



about when this matter started that the assembly maps 



weren't being challenged?  



MR. FOLDENAUER:  He did not know.  There's no 



evidence in the record that he knew the assembly maps 



were being challenged.  And again, they've been widely 



discussed in the case and ruled on, in fact.  And it 
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certainly did, of course, become widely know when the 



Court of Appeals ruled on, April 27th, on all of the 



procedural issues upholding basically this court's 



decision on March 31st.  And within days, within two 



business days, four calendar days, depending how you 



count, Mr. Wax filed his motion to intervene.  So, we do 



believe that this is timely, and it's appropriate to be 



heard.  And I would ask the court even -- to consider 



that even if Mr. Wax could have intervened earlier, 



given the unconstitutional nature of these maps, the 



assembly map, the court should take a look at that and 



correct the clear constitutional problem here that no 



one has submitted.  



And I would add this, your Honor.  In I 



believe it was the executive respondent's papers filed 



yesterday, they made a rightness argument with respect 



to the independent nominating petition process.  They 



said that some of the other intervenors that are here 



today are here too soon to argue over the independent 



nominating petition process, which is very odd because 



that process is set to wind up at the end of this month.  



So, in other words, there's always arguments 



too late, too soon, when you're moving to intervene.  



And Mr. Gavin, we would submit, is here on time, and the 



court has time to right this wrong, which gets into the 
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other timeliness point. 



THE COURT:  Well, that's my question.  You say 



I've got time to right the wrong.  I'm not so sure 



you're right in that.  I think we're chancing having no 



maps to go forward on for an election.  And I'm 



including the congressional and state senate in that.  



If you hitch your wagon to this case, I mean, 



I've been at this now over two months just on the state 



senate and congressional maps.  If I were to rule in 



your client's favor, I assume there's going to be 



appeals up through.  If that takes another two months, 



there's a whole lot of things that have to happen at the 



board of elections in order to make this fly and make 



this comport with the law.  And I'm worried that that's 



not going to happen.  And my question to you is don't 



you have an independent right to file an action separate 



from this one.  



MR. FOLDENAUER:  One could always file an 



independent action, but, of course, this court has heard 



arguments about the various maps that are in play.  



Unfortunately, the Appellate Division didn't allow this 



court to start the process of redrawing maps until, I 



believe it was April 18th, when Dr. Cervas was appointed 



and this court was allowed to begin drafting the 



congressional maps only.  But then, of course, very 
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recently this court has folded in the state senate maps 



as part of the process.  The maps are not due to be 



finalized until ten days from now.  And the court can 



now easily also fold in the assembly maps into the 



process.  



Many of the considerations for redrawing the 



maps apply across all three maps.  For example, this 



court had a lengthy hearing on Friday talking about 



communities of interest.  Those considerations apply 



equally to all three maps.  All of the data is in 



Dr. Cervas' computer.  Of course, there has been 



hearings, of course, that the independent redistricting 



commission has heard.  There have been proposals and 



counterproposals.  The considerations are here for the 



assembly maps also to be folded in.  And you -- and one 



knows that, want to scrape the bottom of the barrel, 



when we heard on Friday considerations of sports teams 



and where sports teams are located and how that may or 



may not -- and I would argue should not -- play into 



consideration of the maps, but point being there's been 



ample opportunity for the public to be heard and for 



maps to be redone here.  



And furthermore, all parties should be ready 



to submit proposed maps.  This court could allow parties 



to submit proposed maps -- proposed assembly maps, later 
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this week.  This court could give parties an opportunity 



to be heard.  Dr. Cervas could then submit proposed maps 



as scheduled, including the assembly map, on Monday the 



16th, and then we have until next Friday to finalize 



those maps.  



Now, I do, your Honor, want to address the 



affidavit that came from the board of elections.  And 



again, for some odd reason, we have all sides of the 



political class opposing correcting the assembly map at 



issue.  And I would like to emphasize that the board of 



elections is a partisan institution that's controlled by 



both parties.  You have two co-chairs of the board of 



elections, two other commissioners, two co-executive 



directors, and they're basically appointed by -- 



suggested by the political parties and then appointed by 



the Governor.  And Nelson Mandela famously said that it 



always seems impossible until it's done.  And if you do 



a careful -- if you take a careful look, your Honor, at 



the affidavit, the board of elections never even says 



it's impossible to redraw the assembly maps.  They just 



say that it would cause additional, I believe 



quote-unquote, hurdles is the word that they use.  The 



board of elections is already preparing for the June 



28th primary.  And this would, in fact, give them an 



extra eight weeks to get it right.  
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Now, one of the main arguments that the board 



of elections make is that they have to quote-unquote 



throw away military ballots that are due to be sent out 



on Friday.  Now, of course, throwing away ballots, a 



small number of ballots, is not a huge deal in and of 



itself, but, in fact, it's actually not true.  The board 



elections all the time has candidates' names on the 



ballot where votes are not counted.  



One of my clients, in 2019, he was running for 



public advocate, his name was Mike Zumbluskas.  His name 



went out on a military ballot, and then after that 



point, he was thrown off the ballot by the board of 



elections.  And so what happened was when those ballots 



came back, any votes for him simply were not counted.  



It happened to another one my clients this year, Tamika 



Mapp, in Assembly District 68.  She made the ballot in a 



special election.  She was on the ballot on election 



day, but because she was thrown off the ballot after -- 



after the ballots were printed, any votes for her simply 



were not counted.  So, in fact -- excuse me, your Honor?  



THE COURT:  Well, I'm just saying, I'm -- I've 



read all the papers here.  The board of elections is 



saying much more than -- I mean, the primary is already 



certified for the June 28th.  The -- in three days, the 



military and overseas ballots are supposed to go out.  
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They certified the assembly candidates, the primary 



ballots have been certified.  They're working on the 



computers for the elections.  Judicial delegates would 



be affected by this as well as Democratic party's state 



committee because they're all done from the assembly 



district, as far as the delegates and the judges.  I 



mean, so they're -- I can see they're very concerned.  



I'm not sure this can work if I were to grant your 



request.  



MR. FOLDENAUER:  A few points on that, your 



Honor.  The board of elections may have certified the 



assembly candidates that are under its control.  In 



other words, that would be -- that would be districts 



where they span across more than one county and the 



board of elections can certify that.  I do a lot of my 



practice in New York City.  I am not aware of the New 



York City Board of Elections certifying any candidates.  



In fact, I was just in court late last week over various 



election challenges, and I have another one coming up on 



Wednesday, tomorrow, in Suffolk County.  So, in fact, 



challenges are still not -- are still ongoing.  All of 



the candidates are not certified, in fact, and I think 



the board of elections would have to concede that.  



And you're right, your Honor.  You're right 



that changing the assembly district would have 
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ripple-down effects on other races such as judicial 



delegates and district leaders in New York City, among 



other things, which is why it's so important that this 



court act now to correct the unconstitutional maps we 



have here given the broad impact.  Again, the strategy 



of the political class -- 



THE COURT:  But they're procedurally 



unconstitutional, correct?  So, my question is you've 



got roughly, if I remember correctly, about 13 



Republican assembly members that voted for the maps.  



So, here we are, and I'm just wondering, are we just 



spinning our wheels, because I could declare, you know, 



procedurally unconstitutional and then replace it with 



the map that's already out there and been enacted 



bipartisanly. 



MR. FOLDENAUER:  We don't know why the 



Republican -- why those 15 Republicans voted in favor of 



those maps, but the fact of the matter is that they were 



not allowed to pass those maps into the law.  I can tell 



you, as an election law practitioner, that we were 



surprised when all of a sudden new maps were posted in 



mid to late January, and then all of a sudden they were 



signed into law a couple of days later.  That's not the 



process that was set forth in the constitution by virtue 



of the 2014 amendments.  
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The Court of Appeals stated that there is a 



procedural infirmity here and simply could not 



technically reach the issue of the assembly maps and 



their constitutionality because of their procedural 



technicality here.  And it does make you wonder why 



we're here and why the maps weren't challenged and why 



the issue was dropped on appeal.  The issue of this 



court's decision to sua sponte reject the assembly maps, 



that could have been briefed.  And the bottom line is 



that it wasn't, and it should.  



Now, the board of elections has protested 



before this court before.  I believe it was on March 21, 



2022, e-filing number 236.  The board of elections 



revealed a parade of horribles of what would happen if 



the court were to strike down the maps as 



unconstitutional.  But then the court did just that just 



over a week later.  And then, of course, the Court of 



Appeals acted on April 27th, which again, is why these 



constitutional issues must be addressed.  And again, 



sure that there are down ballot implications, but here 



there is time.  



Now, if the board of elections wants to 



propose another solution, they could.  Now, remember, it 



was only -- it was just until 2019 a reform was passed 



that we had primaries the second week of -- the second 
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Tuesday of September.  So, of course, that's an option 



as well.  Now, we believe that there is plenty of time 



to get the maps right by August 23rd, but there are 



options available to this court that are -- 



THE COURT:  Are you suggesting a third primary 



date?  



MR. FOLDENAUER:  I'm not, your Honor.  I'm 



just saying there are different options available to you 



to get this right.  I think it can be done on August 



23rd, but -- 



THE COURT:  How do you answer petitioners' 



argument that they're prejudiced, they didn't get to 



have discovery?  If you had brought the action three 



months ago, two to three months ago, they would have had 



the opportunity for discovery, and now that's long since 



passed. 



MR. FOLDENAUER:  Discovery isn't necessary 



here because the only argument that Mr. Wax is making is 



the procedural unconstitutionality argument.  We're not 



making any arguments based on other sort of potential 



constitutional problems.  So, I don't think there's a 



need for any discovery here.  And again, the court can 



act quite quickly.  Practically, you know, we believe 



that it is not too late at all for this court to hear 



this action. 
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THE COURT:  Well, didn't Justice Lindley at 



the Appellate Division Fourth Department refuse to allow 



candidates to intervene?  He said it was too late.  And 



that was weeks ago. 



MR. FOLDENAUER:  I think he did say that, but 



then the Appellate Division was reversed.  And the Court 



of Appeals then -- 



THE COURT:  Well, not on that ground, though, 



right?  



MR. FOLDENAUER:  Well, there wasn't an appeal 



of that -- of that decision.  But the Appellate Division 



made its decision and the Court of Appeals reversed 



them.  And the Court of Appeals -- the Court of Appeals 



stated at the end of its opinion, I believe it was 



somewhere around page 30, that it wanted parties to 



quote-unquote promptly offer submissions concerning new 



maps and these issues.  And then, of course, Gavin Wax 



comes into court just a few days later over the weekend 



to intervene so that this court can address the issue.  



And interestingly, we haven't heard any 



proposals from any of the other parties to this action 



as to what they would do.  They seem to be happy just 



proceeding with unconstitutional assembly maps in 



contravention of what the Court of Appeals indicated 



were, again, unconstitutional. 
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THE COURT:  If Mr. Wax were allowed to 



intervene, and we go down that road, and for some reason 



you can't -- you don't have the time to make this work, 



what happens with the election?  An election at large?  



MR. FOLDENAUER:  Your Honor, I think there is 



time to make it work.  Again, you know, if you look 



at -- looking at the schedule for drawing the maps, we 



have another ten days.  Parties can be asked to make 



submissions later this week.  And the assembly maps can 



be proposed, redrawn.  The considerations concerning 



drawing the maps are before you.  



And the court is right.  There are -- there is 



this assembly map that was passed, even though it's 



unconstitutional.  And there are other proposals already 



out there.  There is ample time for people to be heard 



and the maps to be redrawn. 



THE COURT:  Anything further, Mr. Foldenauer?  



MR. FOLDENAUER:  Just really briefly, one 



party did make a service argument.  We believe that is 



baseless.  We submitted an order to show cause to the 



court, which the court filled in and signed.  That was 



submitted to the court.  All of the other documents were 



served via NYSCEF.  The documents were served on all 



parties, and we even hired a process server to deliver 



the documents in person to the Attorney General's office 
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in Rochester.  Thank you very much, your Honor. 



THE COURT:  Thank you, Mr. Foldenauer. 



Mr. Ostrowski, on behalf of the candidate 



petitioners to intervene.



MR. OSTROWSKI:  Thank you, your Honor.  Your 



Honor, I represent -- I want to list the candidates very 



quickly.  Ben Carlisle is here.  He is a conscientious 



objector of wearing masks.  He's outside.  Mr. Egriu is 



in the courtroom, candidate for congress.  They're both 



Democratic candidates who already filed their petitions.  



And then we have three Libertarian Independent 



nomination candidates: Michael Rakebrandt, Congress 2nd 



District; Jonathan Howe, Congress 14th District; Howard 



Rabin, Esquire, Congress 1st District.  They may be on 



the call.  



We have no quarrel with anything the court has 



done.  We have no quarrel with anything the petitioners 



have done.  We have no quarrel that has any relevance to 



anything with what the respondents have done because 



that -- they've already -- the court has already ruled 



against them.  We're not intervening on the merits; 



we're intervening on the remedies, so it's perfectly -- 



this is the remedy phase.  There was no reason to 



intervene earlier.  



When it was clear the decision was filed with 
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the court, we filed in five days.  We filed because it 



was the rights of our candidates, and I think there's 



many others similarly situated.  We don't purport to 



represent them, but I think there's a lot of interests 



out there that had to be taken into account.  There 



wasn't clear guidance as to what happens to their 



campaigns.  So, Mr. Carlisle, he already got signatures, 



your Honor.  They were filed.  He personally got 900 -- 



approximately 900 signatures.  Mr. Egriu expended scarce 



funds that can never be replaced to get on the ballot 



for congress.  And then the three independent 



candidates, they're out in the field while this is going 



on, and apparently running for districts that no longer 



exist, so it was our belief that we have no criticism of 



anybody in the case, and obviously not the court, but 



the interests of these people needed to be represented.  



That's why they're here.  We want to make sure that 



they're heard in the remedy phase, that they have a 



right to designate any petitions, they have a right to 



independent nominating petitions.  



If those periods are reduced given all the 



complications the court is dealing with, there should be 



some compensation in that regard by reducing the 



signature requirements and also because they've already 



expended resources that can never be replaced.  
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Mr. Carlisle cannot get -- he's an attorney; he can't 



get that time back.  Mr. Egriu can't get that money 



back.  All resources are scarce, your Honor, as you 



know.  There's no really -- there's no persuasive 



reason.  And the papers, there's barely any opposition, 



but the arguments that were made were really not very 



persuasive.  



We're not going to interfere with anything, 



not going to slow anything down.  We just want to 



represent the interests of these five people and really 



all the other candidates out there because what this 



case is all about at the end of the day is 



competitiveness.  Who's delivering the competitiveness?  



It's Mr. Carlisle, it's Mr. Egriu, and the three 



Libertarian candidates.  So, let's not forget their 



interest.  Let's make sure that in any remedy that's 



fashioned the law bends over backwards.  They're at no 



fault in this at all.  This is the fault of the 



respondents. 



THE COURT:  Are your clients mainly concerned 



with the signatures they've already gathered and whether 



they're going to count or not or what is their -- 



MR. OSTROWSKI:  Well, there's a lot of gray 



areas, your Honor.  It seems to me the maps have been 



voided, the Court of Appeals decision indicates there's 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



10:31:34



10:31:42



10:31:59



10:32:13



10:32:27



HARKENRIDER, et al. v. HOCHUL, et al. 23



going to be another petitioning process so they're going 



to have to start over.  So, from that point of view, I 



think the fair remedy -- excuse me, your Honor, I don't 



tolerate masks well.  I get short of breath; I 



apologize. 



THE COURT:  Take your time. 



MR. OSTROWSKI:  I think the proper remedy -- 



and the court has vast powers to remedy constitutional 



violation.  Nobody is saying to the contrary, and 



certainly not us.  This court has the power, the 



equitable power, to go in and fashion a remedy and say 



your campaigns were disrupted, you expended all these 



resources through no fault of your own, we're going to 



compensate you by reducing the signature requirement 



that would allow them to competitively get on the ballot 



with the resources that they have left in their tank.  



But really, your Honor, we basically want to 



be heard on all these issues, whatever proposals are 



made, what the court purposes or other parties propose, 



we'd like to be able to just file a short statement.  



You read my -- I don't kill a lot of trees, your Honor.  



I'm short and sweet, solo practitioner.  Everything is 



produced by me, so I'm not going to overburden the 



court.  I just want to be heard on the interest of these 



five people who are the competitive -- they are the 
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competitive edge of New York elections.  They are the 



ones actually giving people a choice; not an abstract 



choice, but a -- 



THE COURT:  But the same questions I asked 



Mr. Foldenauer sort of apply to everybody that wishes to 



intervene here.  How do you address those?  



MR. OSTROWSKI:  There was no reason to 



intervene.  We had no problem with -- our clients 



believe that gerrymandering is a gross evil.  They're 



Independents, your Honor.  They're the ones that usually 



are the victims of gerrymandering.  So, they had no 



quarrel with anybody that -- no quarrel with the court, 



no quarrel with the petitioners.  No quarrel with the 



respondents other than the fact the respondents have 



already lost the case.  We only want to intervene on the 



remedy phase.  All we want to do is be heard, and the 



court will decide accordingly.  I think it's a very 



small ask, your Honor.  



THE COURT:  Anything further, Mr. Ostrowski?  



MR. OSTROWSKI:  No.  I could go on, but I 



think you've gotten my argument.  Thank you, your Honor. 



THE COURT:  Thank you.  



MR. OSTROWSKI:  Appreciate it. 



THE COURT:  Appreciate it.  All right.  On 



behalf of Gary Greenberg, Mr. Walden?  
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MR. WALDEN:  Thank you, Judge.  This is my 



first time appearing before you, so thank you very much 



for having me.  Judge, just to set the tone for my 



remarks, I'm going to have a very short introduction 



because I think that in the proceedings so far a little 



bit of the context is missing, and I'd like to fill that 



in.  And then I'm going to spend most of my argument 



dealing exactly with what you've asked the other two 



about, the timeliness issue, because I do think that of 



all the issues that are raised it's the most serious 



that's been raised.  There are a number of other issues 



that from my perspective are akin to throwing spaghetti 



against the wall.  If your Honor is at all inclined to 



consider things like the petitioning candidates issue, 



the service issue, the joinder issue where they're 



proposing that we're supposed to join a thousand 



candidates, even though they didn't -- they waived that 



argument with respect to the senate and the 



congressional districts and now they're raising it for 



the first time, we're happy to make a very short 



submission by Friday morning of five pages and not more.  



And I'm going to focus on the issues that I think, 



through your questioning, you care about. 



THE COURT:  Thank you. 



MR. WALDEN:  Your Honor, as I was reading 
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these hyper technical arguments that really have nothing 



to do with intervention, I thought about the bigger 



picture, your Honor.  And I thought, you know, it's not 



a secret that Americans are worrying about our democracy 



and that election integrity is one of the critical 



things that people are concerned about.  The Pew 



Research Center did a study in 2018 where they found 



that in 1958 Americans had a 75 percent confidence 



integral in their government.  And by 2017, it had 



fallen below 20 percent.  And why is that, your Honor?  



It is because Americans no longer trust the political 



class to protect the integrity of our democracy.  



And with a bit of irony, your Honor, I thought 



about all of the arguments that were made by the 



petitioners, which surprised me, and the respondents, 



which did not surprise me.  And I thought well, maybe 



this is one example of bipartisanship because the one 



thing Republicans and Democrats can seem to agree on is 



keeping Mr. Greenberg out of this case.  But, your 



Honor, respectfully, they're wrong.  



Mr. Greenberg should be allowed to intervene 



in this case, and to explain why, I'd like to develop 



this context by quoting this court's wisdom.  In your 



opinion, your Honor, you said words that I hope every 



New Yorker reads:  The people of the state of New York 
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have spoken clearly.  First, in the 2014 constitutional 



amendment, not only did the people include language to 



prevent gerrymandering, they also set forth the process 



to attain bipartisan redistricting maps through the IRC.  



The people of the state of New York again spoke loudly 



when they soundly voted down the proposed 2021 



constitutional amendment that would have granted 



authority for the legislature to bypass the IRC 



redistricting process, which is exactly what they did.  



And they did it even though in the opinion you gave them 



opportunity to correct their mistake, and they didn't 



want to do it.  And so your Honor found, I think 



completely appropriately, that not only were the senate 



and the congressional maps invalid, but the court found 



that the same faulty process was used for all three 



maps; therefore, new maps will need to be prepared for 



the assembly districts as well.  



So, I read with great interest, your Honor, 



the board of election's affidavit.  And what it does not 



do is to offer any candor to this court about this 



central fact.  Between the date of your opinion, March 



31st, and the date of the Court of Appeals decision a 



month later on April 27th, the board of elections 



couldn't possibly have known what the outcome was going 



to be.  They would have had to have assumed, as all of 
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the local parties and the implements of the election 



system would have had to have assumed, that the Court of 



Appeals might have seen it differently and might have 



agreed with your perspective, your Honor, and agreed 



with you that the assembly maps could have been thrown 



out or should have been thrown out, too.  The Court of 



Appeals chose not to do that because of a circumstance 



that has never been explained.  And I'm going to talk 



about it in a minute, your Honor, when I get to the 



timeliness issue, because this is an important issue.  



Why?  Why is it that before this court the 



petitioners never challenged the assembly maps?  Why is 



it that for the first time on appeal did they declare 



not only were they weren't challenging but they agreed 



with the assembly maps?  Why did they not defend this 



court's principled decision as the guardians of our 



democracy, as our elected officials?  Why did they not 



defend it?  We're going to get to that in a second, your 



Honor.  But the Court of Appeals not only embraced but 



fully embraced, your reasoning putting aside the 



technicality of the assembly districts when they said 



nearly a half century ago we wrote that the constitution 



is the voice of the people speaking in their sovereign 



capacity and must be heeded.  And in that regard, they 



said there's a fundamental principle to conclude that a 
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legislative apportionment cannot stand as a valid 



exercise of discretionary power by the legislature when 



it is -- when it is manifest that the constitutional 



provisions have been disregarded because any other 



determination by the courts might result in the 



constitutional standards being broken down and wholly 



disregarded.  That's binding precedent.  And the Court 



of Appeals refused to permit the legislative misconduct 



that arose here to quote subject the people of this 



state to an election conducted pursuant to an 



unconstitutional reapportionment.  



Your Honor must have read those words with a 



great deal of pride.  Certainly, I felt it for the 



court, because you made a determination that the 



assembly maps were not just unconstitutional, they were 



void and not useable.  Not useable, that was what this 



court found.  



And all Mr. Greenberg is trying to do, his 



primary form of relief, is to give the court the vehicle 



to vindicate the rights of the people that have not been 



spoken about so far in this proceeding, the voters, to 



restore election integrity.  And there are procedural 



hurdles, your Honor, but despite what all of the other 



parties are saying, it is not impossible.  And I'll show 



you that's it not impossible.  
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But, your Honor, just to end my introductory 



remarks, the Court of Appeals also very clearly talked 



about why this matters.  And it doesn't just matter what 



you do here in this case substantively, and we're not 



even at the substance yet.  Everyone wants to go to the 



substance, wants to go to the merits, but that's not why 



we're here.  We're just here as to whether or not we're 



going to be able to intervene.  



Burden isn't an issue with respect to an 



intervention application.  Ninety percent of the papers 



were about burden.  All of the affidavits were about 



burden.  Burden is irrelevant here.  It is whether or 



not we are going to cause undue delay, which we are not.  



There's no evidence that they put forth in this record 



whatsoever that would support a finding of undue delay 



that affects -- that prejudices their rights in the 



proceeding.  They're talking about burden.  We're 



talking apples and oranges.  



But to conclude the context, your Honor, this 



is why it matters not just for political gerrymandering.  



The Court of Appeals, again, binding precedent, as your 



Honor knows, delaying a remedy in this election cycle, 



permitting an election to go forward on unconstitutional 



maps, which is just as true for the assembly maps as it 



is for the others, I don't need to tell your Honor that, 
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would set a troubling precedent for future cases raising 



similar partisan gerrymandering claims as well as other 



types of challenges such as racial gerrymandering 



claims.  So, whatever we do here, your Honor, it's going 



to have consequences beyond the political world because 



it will be precedent. 



THE COURT:  How are you going to make that 



fit, Mr. Walden?  You're saying there's time, there's 



time.  



MR. WALDEN:  There is time.  



THE COURT:  Are you aware of all the things 



the board of elections has to do?  



MR. WALDEN:  Yes, your Honor, I am.  I've read 



the papers very carefully.  And what -- again, I am not 



going to conclude, as Mr. Foldenauer did, that the BOE 



is just a bunch of partisan people.  I don't know them.  



I've looked them all up, they seem like people of good 



conscience.  But, your Honor, you have been hearing 



since the very start of this case impossible, 



impossible, impossible.  And then the board of elections 



goes to Judge Kaplan in the southern district of New 



York and says oh, well, you know, forget about what we 



said to the judge, we have time.  We've heard Speaker 



Heastie saying this from the beginning it's impossible, 



it's impossible.  











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



10:42:42



10:43:00



10:43:18



10:43:34



10:43:51



HARKENRIDER, et al. v. HOCHUL, et al. 32



Guess what; your Honor did it anyway with 



respect to the senate and the congressional and the 



assembly maps.  And the Court of Appeals agreed.  And 



the whole point of the Court of Appeals decision is if 



our politicians are going to monkey around with the 



constitution, the courts have complete power to change 



all statutory deadlines.  You have the power, as 



Mr. Foldenauer suggested.  



And I agree whole-heartedly with the position 



that the attorney general took before your Honor in this 



case, a fundamental and important principle that no one 



is talking about anymore.  The Attorney General of the 



State of New York's position was multiple primaries of 



any kind cause great risks.  Great risks to who?  To the 



voters, your Honor.  The voters, because it's going to 



double or triple, depending on how many there are, the 



cost of the election.  It's going to cause voter 



confusion because people -- we're already trying to get 



people to come to the poll in greater numbers, and now 



they can't keep track of who's -- what races are even 



up.  And it's going to cause lower voter turnout, which 



is bad for democracy.  We all know it.  



I could quote politicians and thinkers from 



every side of the aisle, and everyone agrees that those 



three things are things that should be avoided.  And in 
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this case, there cannot be, and I suggest to you will 



not be any of the people that are opposing our 



intervention say that it's the fault of anyone other 



than the legislature for doing this knowingly and 



willfully in the first place.  



And so, your Honor, I'm now going to get to 



the point that you've made, which is why are we here.  



Are we here really to talk about the burden and the 



schedule?  Not really.  I would love to talk to you 



about it because unlike what I think you're going to 



hear, which is a parade of horribles, it's like as we've 



seen in affidavit and testimony time and time again, 



can't be done, can't be done.  I think that there is a 



way.  And I think that if your Honor ordered the parties 



to meet and confer, whether they agreed or they didn't 



agree, and simply ignore all of the statutory deadlines 



and come up with a schedule that has a single primary 



for every single race and all of the other incremental 



steps that need to be done, this election could happen 



with constitutional maps and a process that while 



imperfect is better than the very ill the Court of 



Appeals directed everyone to avoid, which is forcing an 



election with unconstitutional maps.  The Court of 



Appeals could not have been clearer on that point.  



And so, intervention.  Let's address the 
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questions that your Honor asked, because they're fair 



questions.  But let me make one point first, your Honor.  



Of all the argument that you saw in these dozens and 



dozens and dozens of pages, there were certainly 



arguments about timeliness.  But you know what there 



wasn't?  There wasn't case law.  No one talked about 



what the law says.  No one talked about what the Fourth 



Department has held in cases that have precedential 



value because the Fourth Department explained their 



reasoning.  



But it's not just the Fourth Department, your 



Honor.  There is, amazing, unanimity among all of the 



departments about four basic principles.  Principle 



number one:  If there is a party that has a real and 



substantial interest in the outcome of the case, putting 



aside any other issue, the law is clear the courts 



should weigh strongly in favor of granting intervention.  



Again, we'll get to the merits.  I'd love to 



stay here and talk about the merits.  We've asked for 



preliminary injunction to stop the military ballots; in 



part, to stop the alleged harm of them being printed and 



then thrown out, but that's number one.  



Number two:  Who bears the burden of opposing 



the opposition?  They do.  They have to show that there 



is undue prejudice in the proceeding which will 
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prejudice their rights.  They cite not a single case.  



Because we've looked, your Honor.  We haven't found one.  



It doesn't exist because it's not consistent with the 



law.  The whole purpose of mandatory intervention is 



that unless that person is going to come in and drag 



their feet or raise new claims or take some other sort 



of position that's going to prejudice rights, they 



haven't carried their burden, and we should be allowed 



to intervene. 



THE COURT:  But timeliness is a reason even to 



deny mandatory intervention, isn't it?  



MR. WALDEN:  It is, your Honor.  Timeliness 



is, and I'm going to get there right after I get through 



these four core principles, your Honor, because I 



listened to you.  And I'm a lawyer that loves the law.  



So, I love the case law, and I love these questions.  



So, the third principle, very quickly, your 



Honor, is what seems to drive each of the decisions that 



I'm going to talk about is the gravity of the harm, 



right, that -- because intervention focuses primarily on 



timeliness, as you said, but also then, assuming you 



have a timely petition, if there's a real and 



substantial interest, you let the person in unless 



there's a compelling showing that there's going to be an 



undue delay that will prejudice rights in the 
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proceeding.  No one's articulated.  Look through the 



affidavits. 



THE COURT:  Well, they didn't cite case law, 



but I think they articulated that -- 



MR. WALDEN:  The only -- 



THE COURT:  -- the burden on the board of 



elections, and that it's going to lead to no elections 



on the maps including the congressional and state 



senate. 



MR. WALDEN:  I agree with you, your Honor, 



that that's the argument that they made.  What does that 



have to do with intervention?  That has to do with 



whether or not we have -- you should grant relief at the 



end, assuming that they're -- we're in the case. 



THE COURT:  Well, it has to do with prejudice 



to the petitioners. 



MR. WALDEN:  But it's not prejudice -- if you 



let us intervene, right, this is why I think burden -- 



it's almost like saying -- if there was a case that said 



if you assume that the intervenors are right on the law 



and that they should win and that would cause a burden 



on one of the parties, wouldn't prejudice their rights 



other than it will create a burden, that's a reason not 



to let them intervene.  That's not what the law is, your 



Honor.  The law is prejudice to rights in the 
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proceeding.  So, they're talking about burden because 



they're trying to -- what's the word for the magical 



term for -- like bait and switch. 



THE COURT:  Circumvent?  



MR. WALDEN:  Circumvent, but there's a pithier 



expression that was better rhetoric.  In any event, your 



Honor, it's apples and oranges compared to what your 



Honor has to decide here today, which is just whether or 



not you're going to grant Mr. Greenberg and the other 



petitioners a right to be heard.  And if we lose, we 



lose, right?  Then there's no burden on them, right?  



You let us in, we make our arguments, which we're 



prepared to make tomorrow.  I will stay here overnight 



and attend a proceeding, and we can argue the merits of 



our petition tomorrow, your Honor.  And if you decide 



that nope, I'm not changing the assembly maps, okay, 



you've given us our day in court, and we would be very 



grateful, and they have no burden whatsoever. 



THE COURT:  You're saying you're not going to 



appeal that decision up and up and up, and then all of a 



sudden we're out of time, and we can't have any 



elections on the maps that -- 



MR. WALDEN:  Well, your Honor -- well, first 



of all, I just want to be practical about this, your 



Honor.  I don't know whether we're going to appeal or 
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not because I don't know what's going to happen.  I 



didn't even talk to my client about that, but who's the 



one that has been delaying this through endless appeals?  



That's -- I couldn't think of a better expression than 



Mr. Foldenauer's of delay by design.  They're trying to 



force the court system into a position where it's like 



okay, we have to relent.  We have to relent to some 



amount of unconstitutionality.  



And who is loses it, your Honor?  They win, 



right; that's what they want.  And we're going to get to 



that, because I want to get into the timeliness issue.  



They win, the voters lose.  They win, the candidates 



that should be on the ballot that they've excluded, 



right, lose.  That can't be our democracy, your Honor.  



Nobody in this state who's following this 



proceeding -- and, your Honor, to your credit, I think 



that the opinion that you wrote was -- I can't imagine 



there are many lawyers in the state that didn't read 



that opinion, and many ordinary people, too.  Everyone 



is watching this, your Honor.  This is -- this will 



become not only a bedrock test of the strength of our 



democracy, but for all of the people nationwide who are 



hearing voter suppression, voter suppression, voter 



suppression, and all -- a lot of those cries are coming 



from democratically controlled states.  For the nation 
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to see that the New York Court System is going to put 



its imprimatura on a substantively defective 



unconstitutional map because they're running an 



intentional game of delay, no one is going to listen to 



anyone from New York preach about voter rigging ever 



again.  So, the consequences of this, your Honor, are 



extraordinarily significant.  So, the gravity of the 



harm, there could not be a more invasive and destructive 



circumstance in the context of an election than vote 



rigging, and that's exactly what happened here.  



And your Honor has made a distinction, and I 



think back, it's been years and years and years since I 



studied the difference between substantive due process 



and procedural due process, but I remember this Blackman 



opinion about the difficulty of determining the two, 



that there are areas where there's a lot of overlap.  



Now, when they say -- I'm sorry, your Honor, just need 



water. 



THE COURT:  That's fine. 



MR. WALDEN:  -- the maps are procedurally 



defective, they're procedurally defective, what are they 



trying to do?  They're trying to make it seem like it's 



not a big deal.  They're trying to make it seem like 



it's really just procedural.  Why was the procedure put 



there?  Why did the voters insist on putting the 
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procedure there?  Why did the legislature itself, 



through the process to amend the constitution, put the 



procedure there?  It is to restore integrity in the 



elections and to prevent manipulations, whether it 



qualifies as gerrymandering in every single line draw or 



not.  



And, your Honor, to be clear, these maps not 



only violate the process of the constitution, but also 



violate the notion that if the legislature is going to 



go to the point of drawing its own maps, right, they 



couldn't have done that here because the IRC didn't 



submit a second set, but they did it anyway.  They can't 



change any one by more than two percent, and they did it 



here and in many districts.  And for those voters, it 



matters because when the special master, who I have an 



enormous amount of respect for, looks at the detail and, 



as Common Cause and many of the other good government 



groups have, I think what they're going to see is that 



there were line draws to intentionally exclude 



candidates and move candidates from Assembly District A 



to Assembly District B.  And that's just not right.  



That's anti-democratic.  And it's a circumstance where 



people are putting party over country and over the New 



York State Constitution.  



THE COURT:  You had 13 assembly members vote 
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for that. 



MR. WALDEN:  We're going to get to that in a 



second, your Honor.  So, the fourth -- so, I'm done with 



the general intervention.  I'm going to cover the 



statute -- the CPL requirements super quickly, your 



Honor, because you know them like the back of your hand.  



I'm sure you know them better than I do.  



So you've got mandatory and you've got 



permissive, right?  What we have to show is pretty 



clear, right?  For mandatory, if there is a statute that 



gives someone a right, done, it's over, unless the other 



side can show a delay in prejudice to their rights in 



this proceeding.  If we're not being adequately -- if 



our client is not being adequately represented and if 



he's going to be bound by the judgment, we're done 



unless they can show the same thing.  



And for permissive, it's an even easier test:  



Is there a similar set of fact and law.  Clearly, there 



is no credible argument that these things don't apply.  



So this all comes down to two things and two things 



alone, as you, not surprisingly, astutely put your 



finger on, right?  Timeliness and whether they have 



actually carried their burden of proof by offering 



burden as a result of final relief that is not at issue 



here, right?  That's -- they're trying to distract you.  
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They're trying to get you to watch the hand here and 



they're producing the ball hand.  Slight of hand; that's 



what I was trying to refer to.  



So, let me get to the timeliness issues, your 



Honor.  What they did not talk about, which is really 



surprising to me, your Honor, because I take my duties 



to the court very seriously, very seriously.  And I 



believe when there's adverse authority, you cite it, you 



explain it, you distinguish it, but you don't just not 



talk about it.  And here, your Honor, there is plenty of 



authority on the timeliness issue because there are 



three governing principles in almost every case 



including the Fourth Department cases that actually 



explain why they're keeping people out or letting people 



in.  



Number one is there's no specific time limit, 



right, it's a sua generous case by case determination.  



Number two, it is not a mechanical measure of time.  And 



number three, courts in this department and across the 



state have allowed people to intervene in circumstances 



that are much more delayed, where the rights at stake 



are much less serious than in this case.  Let me give 



you some examples.  So, there's a Second Department case 



from 2010 called FLB v. Tycoon. 



If you need any spellings, I'll give them to 
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you afterwards.



THE COURT:  Cite?  



MR. WALDEN:  I was just getting to that, your 



Honor.  73 -- and we can put this in our 5-pager, if 



it's helpful, your Honor.  73 AD3d 719.  It's a -- it 



was a claim over ownership to real property.  The court 



allowed intervention after judgment in that case.  After 



judgment.  After the case was over.  Courts have allowed 



intervention after settlement agreements have been 



reached by parties after the litigation has already 



concluded.  One of the controlling cases is Romeo v. 



Department of Education.  It was a dispute over a 



district where children were going to be eligible to go 



to school in two different districts, and the DOE didn't 



want them to go to one of the districts.  



DOE, by the way -- I'm sorry; the district was 



not a party.  So, the argument that's been put to you 



that in order to be bound under CPLR 1012(a)(2) that the 



test is res judicata, it's not.  That's not true.  In 



that case, in the Romeo case, the court allowed the 



districting, even though the district wasn't a party, 



and even though in the opinion it says it won't be bound 



by res judicata, the reason it let the district in after 



a settlement was because the district, as a result of 



the order, was going to have to issue an order with 
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respect to the kids even though it had a right to sue 



separately.  It could have initiated, as you know, it's 



own Article 78.  It could have filed its own suit, and 



the court still let the district in after the 



settlement.  



After an appeal.  Triangle v. National Bank of 



New York, 62 AD2d 1017, Second Department 1978 after 



appeal.  



After multiple appeals.  Jones v. Town of 



Carroll, 158 AD3d 1325, Fourth Department 2018.  That 



case concerned the validity of a permit law, and even 



though there had been litigation that had been going on 



for four years, the petitioner -- or the intervenor in 



that case had notice of, for various reasons that are 



explained in this relatively short opinion, the court 



approved intervention.  



So, the timeliness issue, your Honor, when you 



actually look at the case law, is not a terribly 



compelling argument.  They -- what they do is they cite 



two cases that are completely distinguishable, both of 



which -- one of which was a chemical company that had 



notice of a four-year litigation during the litigation, 



at the tail end of the litigation, there was a 



settlement.  A year after the settlement, there was -- I 



can't remember what the next step was, but there was 
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something else, and three weeks after that third thing, 



then the chemical company finally intervened.  And the 



court said no, we're not letting you do that, that's 



ridiculous.  They essentially found that it was 



manipulative. 



THE COURT:  But I'm looking at timeliness in 



this case in the sense of whether we're going to be able 



to hold an election on the state senate and the 



congressional.  If your client is allowed to intervene, 



we may end up with an election at large is what I'm 



worried about. 



MR. WALDEN:  And what I'd ask your Honor to 



consider, and obviously, your Honor, I -- unfortunately, 



I'm wrong as often as I'm right, right?  But I own it.  



But on this point, your Honor, I don't think I'm wrong.  



I think this burden issue in the context of our 



intervention motion is a red herring, because -- we'll 



get to the burden issue, and when we have a chance to 



actually, in a very expeditious way -- and I have some 



suggested innovations for the court that will force the 



parties to make it easy on the court, because everyone, 



especially the parties to this litigation -- and when I 



say the parties, I mean mostly the respondents -- are 



putting too much weight on your shoulders, your Honor.  



They should be able to give the court a schedule that 
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gets us here even if that schedule moves all of the 



primaries to September.  All of them. 



THE COURT:  To what; September?  



MR. WALDEN:  I'm sorry, your Honor?  



THE COURT:  To what; September, did you say?  



MR. WALDEN:  The first Tuesday in September.  



I'm sorry, your Honor, I don't have the date.  But there 



is enough time.  They'll say oh, there's burden, it's 



really hard, it's going to -- it's not going to be hard 



as running two primaries on the voters.  It's not going 



to be more -- it's going to be less expensive for the 



tax dollars, which it's not like the board of elections 



has an unlimited fisc. 



THE COURT:  Are you saying I have the power to 



move the governor's election to September?  



MR. WALDEN:  I think the Court of Appeals is 



clear that whatever needs to be moved in terms of 



statutory deadlines or constitutional deadlines that are 



inconsistent with the constitutional violation that has 



occurred in this case, your Honor has the power to do 



it.



So, I'm not suggesting that that's the only 



approach, your Honor.  I'm suggesting to you that the 



parties are making it too hard on the court.  I mean, 



honestly, your Honor, part of what I hope you will 
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consider in light of the issues that I've raised on the 



integrity of the election and confidence in the election 



and a desire from everyone at least to what they say 



publicly when they're not in smoke-filled rooms, right, 



to have elections that aren't rigged by political 



influence is to deter these people from ever doing it 



again.  



If you give them the assembly maps, they are 



going -- there is going to be celebrations across Albany 



by Democrats and Republicans because they knew they 



weren't going to win everything, they just wanted to win 



one thing: the assembly maps.  That's why they didn't 



file.  That's why they didn't contest them.  That's why 



they went to the Fourth Department and said we're good 



with the assembly maps, right?  That's the real 



machination here, your Honor.  That's the real fraud in 



a sense.  



And now I want to get to why my client decided 



to file when he did.  So, obviously, when you had the 



case, your Honor, he had great confidence that you were 



going to get to the right decision.  And he thought, you 



know, there must be some reason that the assembly maps 



are different.  There wasn't that much information.  



There wasn't briefing out there.  



The trial happened very quickly.  Then your 
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Honor in time -- I can't even understand, your Honor, 



honestly, how you did it so quickly.  But in very short 



order, you issued a very comprehensive opinion that the 



assembly maps were just as rigged as the other maps.  



And you not only said they were unconstitutional, you 



said they were void and you said they were not useable.  



And that language, your Honor, I think, reverberated and 



my client felt confidence.  



And then the appeal came and the respondents 



didn't defend your decision.  And moreover, as 



Mr. Foldenauer held up that brief, that's the brief that 



did it, I think, they revealed something important, your 



Honor.  They revealed that there was a political deal 



worked out, that there was a political deal that 



involved a quid pro quo.  That's what Mr. Greenberg 



started hearing when that brief was filed.  He started 



hearing these rumors that there was a deal worked out 



between the Democrats and the Republicans to give the 



Republicans something in return for leaving the assembly 



districts alone.  And then after the Court of Appeals 



came out, in that footnote that essentially, from our 



perspective, invited intervention, then Mr. Greenberg 



finally heard it from someone who had a direct 



conversation, someone he trusted, and someone that he 



believed.  
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And my client is not a popular guy, your 



Honor.  I don't understand that, because he literally 



invested hundreds of thousands of his own money to pass 



a bill to protect the survivors of sexual violence 



against kids.  Like, I can't imagine someone, as a 



survivor himself, that decided he was going to do that 



for the children of this state.  And why is he a rogue, 



why is he called a crackpot by the New York Post?  



Because he won't play the game, because he won't go 



along with the political establishment.  



And when he heard confirmation -- and, your 



Honor, I invite you to ask the question directly of 



counsel in this case whether or not there was any sort 



of benefit given from the Democrats to the Republicans 



to cause the petitioners to not pursue the assembly and 



to not defend a decision that your Honor reached in good 



conscience, because you care about more -- it's 



exponentially more about the rule of law than you do 



about this -- what has become political blood sport with 



zero integrity.  



And if this court ultimately -- and now I'm 



getting to the merits, because everybody wants to get to 



the merits.  We talked about the deadlines and the 



difficulties and the burdens, but if the ending of this 



story is that these people won the thing that they 
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mattered -- that mattered most to them because they 



succeeded in delay by design, how could anyone have 



confidence in the integrity of New York's electoral 



system?  



And so, your Honor, sometimes People like to 



make things complicated when they're really very simple.  



And I read the Daily News op ed from today, and they 



read something that I think just makes this magically 



simple, and I'd like to read it to your Honor:  The 



people passed a constitutional amendment.  It was 



violated.  The maps must go.  



I'm telling you very clearly where we want the 



merits to go, but now I'm going to get back to what 



we're supposed to be arguing about here, your Honor, 



which is just whether or not we're going to have a seat 



at the table.  And the timeliness issue, while it is the 



most credible issue that they raised in a lot of 



incredible issues, a lot of issues that have zero merit 



and are simply misdirection, the timeliness issue does 



not -- the law does not support their position for the 



reasons that I've described.  



And so, your Honor, in closing, I'm sorry that 



I took longer than I expected.  Please, please, your 



Honor, use your discretion to let my client be heard 



before this honorable court.  That's all we're asking in 
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this application.  But I promise, I'm making a promise 



to your Honor, and I do not do this lightly, that no 



matter what my other caseload, this is going to be my 



first priority.  I'm going to make sure everything 



happens on time, and I'm going to do as much as I can to 



relieve the burden on the court so that you can have a 



quicker resolution, because I believe, Judge, that if 



you force all of these people to get in a room and 



produce a schedule for you that is achievable and abides 



as many of the deadlines as possible and moves the 



deadlines that need to be moved, that we can get to a 



free and fair election, which is not only the bedrock of 



our democracy, but without it, we're lost.  Thank you. 



THE COURT:  Thank you, Mr. Walden.  



Mr. Winner, on behalf of the petitioners?  



MR. WINNER:  Thank you, your Honor.  I'll be 



very brief.  Your Honor, the issue is pretty simple.  



We're dealing about this particular case, and this 



particular case, the petitioners would clearly be 



prejudiced in the event that the timeliness is violated 



with respect to the provisions of CPLR 1012 (a)(2) and 



1013. 



THE COURT:  How prejudiced?  



MR. WINNER:  Well, we're prejudiced because 



there may be some impediment to moving forward with an 
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orderly election on constitutional maps that are now in 



the process of being drawn by a special master in such 



that we don't know what the output would be.  And 



listening to the board of elections, and as you have 



indicated, they're showing some significant difficulties 



with the potential of complying with a new intervention 



and potential delay, appeals, and whatever that would be 



caused by the intervention at this point by the assembly 



challenges.  



So, to that extent, your Honor, we don't think 



the Court of Appeals set forth in their footnote that 



we -- that they do not invalidate the maps of the 



assembly, and that they weren't challenged, and that the 



original petition was brought by us on February 3rd 



without a challenge to the assembly maps.  The Appellate 



Division reversed your decision, invalidated your 



determination, which we believe was accurate, that the 



procedure was violated, but then again, the timeliness 



on any of those periods of time, the proposed 



interventions could have occurred. 



THE COURT:  You don't argue that the assembly 



maps are procedurally defective?  



MR. WINNER:  Oh, of course, we do.  We agree 



with your original decision that that was the case, but 



any citizen at this point is free to bring a challenge 
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to those maps.  But we do not believe in this particular 



proceeding that any challenge to the assembly maps is 



timely. 



THE COURT:  Was there a deal worked out 



between the Democrats and Republicans, to your 



knowledge, on the assembly maps?  



MR. WINNER:  Well, there may have been a deal 



worked out in the passage of the maps by the assembly -- 



by the Democrats and the Republicans.  I'm not aware of 



that.  But it was, of course, our determination not to 



challenge the assembly maps because they were adopted of 



bipartisan map. 



THE COURT:  You're not aware of any agreement 



after the fact, after the maps were -- 



MR. WINNER:  Certainly not. 



THE COURT:  -- adopted?  



MR. WINNER:  Certainly not, your Honor.  



THE COURT:  Anything further, Mr. Winner?  



MR. WINNER:  No, your Honor, thank you. 



THE COURT:  Thank you.  Who would like to go 



first, Governor or Senate Majority Leader?  



Ms. McKay, would you like to go first?  



MS. McKAY:  Sure; I'm happy to. 



THE COURT:  Very good; go ahead. 



MS. McKAY:  Heather McKay of the New York 
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State Attorney General's Office on behalf of the 



Governor.  As all the parties in this months-ongoing 



special proceeding agree, the three intervening motions 



should be denied.  We've articulated the reasons in our 



briefing.  The legislative respondents articulated some 



of the same, as well as others, in which we would join.  



Very briefly, because I know that your Honor 



carefully reads our submissions, I can address some of 



the points in particular that were raised today.  The 



main reason why these should be denied is that the 



motions are untimely.  With respect to the arguments for 



invalidating the assembly maps at this late stage, I 



would first say that it's ironic that Mr. Foldenauer 



claims it is the legislature or some combination of 



respondents that are somehow responsible for the delay, 



for claiming that because we exercised our right to 



appeal, which is hardly surprising.  Your Honor 



acknowledged that the ultimate determination as to the 



validity of the maps would obviously be done by the 



highest-up court in this state.  The delays, despite 



what Mr. Foldenauer and Mr. Walden want to say, is their 



own.  It has nothing to do with any of the respondents 



in this case.  



Essentially, at this point, the analysis is 



extremely simple.  Petitioners' amended petition could 
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not have been clearer that they were not challenging the 



assembly map.  It's -- that's exactly where it was 



spelled out.  There's two footnotes in particular that 



we cite in our papers where they specifically spelled 



out any one of the readers that the attorneys are 



describing in this case, members of the public who might 



have wanted to challenge those maps, and the proposed 



intervenors decided to sit and rest on their morals and 



did not do it.  So, they really can't claim that the 



appeal process is where that was borne out.  It was 



expressly spelled out in a publicly filed document 



months ago.  It is also very telling that all of the 



parties that have actually been litigating this case for 



months now agree that the intervenors are too late.  



This includes petitioners, this includes the state board 



of elections, which has declined to weigh in previously 



in this case given their bipartisan nature.  



There were so many inflammatory claims that 



were made during Mr. Foldenauer's speaking that I'm not 



sure I can address them all.  But one of the main ones 



is that it seems necessary to set the record straight, 



even though I'm sure that your Honor is well aware that 



there is no substantive gerrymandering of the assembly 



maps.  Everyone knows that.  



We do know why Republican members voted for 
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the assembly maps.  They told us in their sworn 



affidavits they believed the maps were fair.  So, I 



believe there was a reference to we don't know why they 



signed it.  We do.  We have sworn statements about that.  



And I want to correct one other factual 



inaccuracy.  New York City has sent certification to the 



state board on May 4th.  I believe the SBOE can confirm 



that they certified the New York State races. 



THE COURT:  Anything -- I'm sorry, McKay. 



MS. McKAY:  Go ahead, your Honor. 



THE COURT:  No, that's okay.  Go ahead.  



MS. McKAY:  Okay; thank you.  With respect to 



the case law that was just cited by -- on behalf of on 



Greenberg, those cases are completely in opposite.  The 



reality is this case is very -- it's hard to find 



particularly analogous case law, because none of those 



are special proceedings with constitutional time limits 



that we've all been familiar with since the beginning of 



this case in terms of 60 days for a decision.  We have 



an extremely limited time period.  A day in this case is 



mainly -- is basically equivalent to a month or more in 



a regular case.  



Your Honor asked him how he -- you would 



possibly have the ability to change other state-wide 



races, and he completely ducked that question.  Making 
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it too hard for you, he didn't want to give you any 



legal basis upon which for you to do what he's 



suggesting, which would be to utterly upset the election 



process without any legal basis and change every single 



election so that there's one election -- or one date, 



that that's not going to be possible.  And he's not 



provided you with any effective legal analysis for why 



or how you would be able to do that as a member of the 



judiciary.  



Our papers also talk about standing.  I don't 



want to belabor that point, but it is really important, 



especially as to motion number 13, because Greenberg is 



not an aggrieved candidate or a chairman of any party or 



a person who has filed timely objections.  We do stand 



by the fact that any challenge to any independent 



nominating petitions is not right.  I believe there's 



petitions that say -- make us use that argument against 



us.  That's a very reasonable argument with respect to 



that particular claim for relief as to independent 



nominating petitions as your Honor's advisory opinion on 



it acknowledge those are not yet due, and they won't be 



due until after the maps have been -- the new maps have 



been put into place.  That has nothing to do with Wax's 



challenge to the assembly maps whatsoever.  Those are 



completely different claims for completely different 
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relief.  



And then the proposed intervenors have not 



satisfied any of the mandatory intervenor requirements.  



And I am privy of the petition, and the discretionary 



determination should be denied regardless.  I mean, 



they've made so much of the prejudice point, but your 



Honor can decide to exercise in his discretion not to 



allow the intervenor even because of undue delay.  I 



don't think that there is a way to argue with a straight 



face here that the intervenors would not cause undue 



delay in this case.  



And the state board's affidavit from Todd 



Valentine is very telling.  Proposed intervenors haven't 



been here through this whole process like we have, and 



it's really clear because they don't seem to understand 



the significance of that affidavit.  To date, there was 



never a united position taken by the state board.  When 



we presented Connolly's affidavit, the petitioners 



provided a higher affidavit from Mr. Valentine.  They 



were speaking for themselves based on their expertise in 



the field.  This affidavit is the first time that the 



state board is speaking as a united bipartisan whole.  



And we've reached the point now where everyone agrees it 



would be absurd to risk the election to redo a map that 



has absolutely no problem in substance.  
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And regarding motion number 12 argued by 



Attorney Ostrowski, I would ask how their interests are 



not already represented by the existing parties.  The 



executive respondents have argued unfairness and 



concerns on behalf of voters and candidates regarding 



upsetting the ongoing election all along.  And more 



recently, the state board has been communicating with 



the court about what is needed given the decisions 



issued in order to ensure the candidates have sufficient 



time and the local boards have sufficient time to ensure 



that these elections move forward and effectively.  



Our final points are just that the statute of 



limitations has run on challenging designating 



petitions, and then Latches applies for many of those 



same reasons regarding timing.  And finally, the 



proposed intervenors' request would have an absolute 



ripple effect.  The assembly races will hold up multiple 



other races including those for judicial offices.  There 



are just abundant reasons why the delay here would be 



absolutely undue and carry risks that everyone now 



agrees are not worth it.  Thank you.  



THE COURT:  Thank you, Ms. McKay.  



Senate Majority Leader, Mr. Hecker?  



MR. HECKER:  Thank you, your Honor.  As we 



indicated in a letter I submitted yesterday, we are 
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joining in the arguments that Ms. McKay Mr. Bucki made 



on behalf of the executive respondents and the assembly, 



and I will defer to them. 



THE COURT:  All right.  Thank you.  Speaker of 



the assembly, Mr. Bucki.  



MR. BUCKI:  May it please the court, Craig 



Bucki on behalf of Assembly Speaker Heastie.  I 



appreciate the civics lecture that we had today from 



Mr. Walden and Mr. Foldenauer.  The problem is this 



isn't a social studies class.  This is a court of law.  



And under the law, there are certain standards that need 



to be satisfied in order for folks like Mr. Wax and 



Mr. Greenberg to be able to intervene.  



And so what I'd like to do is cut through all 



of the proselytizing from Mr. Walden and Mr. Foldenauer 



about how they and their clients are such vanguards of 



democracy.  Spare me.  I want to cut through all of the 



really irresponsible statements made, particularly by 



Mr. Walden, for which he offers no proof and no evidence 



making up out of whole cloth some kind of assertion that 



there was some kind of backroom deal.  If you're going 



to say that there was some kind of quid pro quo between 



Republicans and Democrats and the State Assembly, you 



better have some evidence.  And Mr. Walden doesn't offer 



any.  And so to make that kind of assertion about 
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elected officials who take an oath to uphold the 



Constitution of the United States and the Constitution 



of the State of New York, that is particularly 



irresponsible and unbecoming of an officer of the court.  



Where I'd like to start is with the standard 



for intervention.  And the standard for intervention is 



clear.  Started with both CPLR 1012 and CPLR 1013.  Both 



those provisions begin with the same three words: upon 



timely motion.  And it's funny that Mr. Walden comes up 



here and starts citing cases to this court about what it 



means for a motion to intervene to be timely.  Funny 



thing is, he didn't cite any of those cases in his 



papers because his papers cited no law.  He just thought 



he was going to march in here and say the assembly map 



is unconstitutional, therefore, my client, 



Mr. Greenberg, should be able to intervene.  



What we actually did is we did our research.  



And we offered a very detailed memorandum of law 



explaining why these motions are not timely.  And now, 



belatedly, Mr. Walden, realizing his error, comes up 



here and offers all kinds of law to the court that he 



never had -- he never briefed even though he had the 



opportunity.  And we would submit that that's too little 



too late.  



But let's focus on the standard of upon timely 
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motion.  And really, our argument about timeliness boils 



down to a simple question:  Where have they been?  Where 



was Mr. Greenberg in February and in March and in April?  



Where was Mr. Wax in February and March and April when 



petitioners' counsel, the senate's counsel, the 



Governor's counsel, us as counsel for the assembly and 



for the speaker, we were doing all these motions, all 



these briefing.  This is my seventh day in Bath since 



February for proceedings in this matter.  And I've been 



happy to be here, and Bath has been a great place to 



come to, and it's been very good to me.  But this has 



taken up a lot of time, and all of the counsel have been 



working very hard to assert their clients' position.  



We had argument on motions, we had a trial.  



We had an appeal that was fast-tracked by the Fourth 



Department.  We had to file papers with the New York 



Court of Appeals on a Saturday at noon and then a Sunday 



at noon.  I've never had that kind of schedule before.  



And we went from a decision at the Fourth Department on 



a Thursday to arguing at the Court of Appeals on a 



Tuesday.  I assure you, your Honor, all the counsel for 



all the parties have been working very hard on this 



matter, and we have been giving it our full attention.  



While all this has been going on, where have been -- 



where was Mr. Greenberg and where was Mr. Wax?  I can 
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tell you what they've been doing.  They've been tweeting 



prolifically about this case.  And that's why we've 



provided, as Exhibits A and B to my affirmation, copies 



of some of those tweets. 



THE COURT:  I saw it. 



MR. BUCKI:  And your Honor is well aware about 



Mr. Wax's fighting words calling Republican legislators 



weak and pathetic, cowards, all these guys care about is 



keeping their pension.  And that applies to Assemblyman 



Barclay, the minority leader, Assemblyman Palmesano, the 



representative from LATFOR, and all 14 individuals from 



the Republican conference in the assembly who voted in 



favor of these maps because they are fair, as they have 



said in the affidavits provided to this court.  



And meanwhile, Mr. Greenberg likewise started 



tweeting on February 3rd.  And what's particularly 



notable about Mr. Greenberg's tweets is it's clear from 



the tweets he was watching the proceedings before your 



Honor.  He was tweeting about your Honor.  He was 



tweeting about the attorneys.  He posted a copy of the 



pleadings in this case on Twitter.  So, if he posted a 



copy of the pleadings, and if the pleadings made clear 



in a footnote that there was no challenge to the 



assembly map, how could he say that he did not know that 



there was no challenge to the assembly map?  
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He and Mr. Wax had ample opportunity to seek 



to intervene in this case.  They had access to NYSCEF, 



they knew what was going on.  They could read the 



pleadings and see what was being challenged and what 



wasn't.  And instead, your Honor, what they did is they 



sat on their rights.  And there's a maxim in the law 



that says those who seek equity must do equity.  And 



that's what the Fourth Department has said, and the 



Court of Appeals has said.  So, if they want the 



equitable relief of invalidating the proposed assembly 



maps that have been enacted, then it was incumbent upon 



them to do equity themselves and to come before this 



court, if not in February, then certainly in March 



before this court entered a final judgment.  



And, in fact, Mr. Wax said in a Twitter 



mention on March 31st:  Someone tried to tell me there 



was no lawsuit as it pertained to the assembly lines.  



So Mr. Wax knew that that, in fact, was the case, and 



yet they were nowhere to be seen, nowhere to be heard.  



And so, really, for them to come in and claim that 



somehow they're fighting for democracy, well, if they 



really were fighting for democracy they would have 



intervened in February.  They would have intervened in 



March.  They would have intervened in April.  



Why are they here in May?  Because they sensed 
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an opportunity for publicity.  Mr. Greenberg gave his 



exclusive last week to the New York Daily News saying 



I'm going to challenge the assembly maps.  And Mr. 



Walden, giving an interview to the New York Law Journal 



back on May 4th:  We're going to invalidate the assembly 



maps.  He was so busy giving media spots and trying to 



build his brand that he forgot to serve the order to 



show cause in the manner that was required by this court 



right in the order.  And so for that reason alone, the 



motion to intervene is defective and needs to be denied.  



So we would submit that with respect to timeliness, 



there was ample opportunity, and Mr. Wax and 



Mr. Greenberg squandered it, and they did not take 



advantage.  And that is the first reason why the motion 



to intervene should be denied. 



THE COURT:  What do you suggest the court do, 



though?  I mean, yes, you've got 13 that -- 13 assembly 



members that you attached affidavits for that say they 



think it's fair, but procedurally, I don't think you 



disagree that, you know, the ruling is that the assembly 



maps are defective procedurally.  So, what's the answer 



here?  Do you just let those go for the next ten years?  



MR. BUCKI:  Yes.  And here's the reason why.  



Because the New York Court of Appeals had an opportunity 



when we were there about two weeks ago to invalidate the 
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assembly maps if they wanted.  So what happened is your 



Honor invalidated the assembly maps.  At the Fourth 



Department, we argued that the assembly maps should not 



have been invalidated because they were not challenged.  



And, in fact, the Fourth Department agreed with us and, 



in fact, all five justices on the panel agreed with us.  



So, it was before the Court of Appeals when we undertook 



that appeal about two weeks ago.  If the Court of 



Appeals was of the view that the assembly maps should be 



invalidated, the Court of Appeals could have done that 



at that time, and it pointedly chose not to.  And I 



commend the court to footnote number 15, which -- 



THE COURT:  But they said because it hadn't 



been challenged. 



MR. BUCKI:  Because it hadn't been challenged. 



THE COURT:  Now it is, or they want to get it 



to challenge. 



MR. BUCKI:  And the thing is, constitutional 



violations go by the wayside all the time because they 



are not timely challenged.  And a good example is the 



Scaringe case that is cited by the New York State Board 



of Elections in the companion affidavits of Kristin 



Stavisky and Todd Valentine.  And that was a case about 



a person who did not satisfy the requirements with 



respect to residency under the constitution for running 
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for state legislature.  And it was clear that that 



person did not satisfy the requirements.  But what did 



the Third Department decide?  Notwithstanding that there 



was a constitutional violation, that it was too late to 



remedy.  Because if that's not going to be the result, 



then statutes of limitation have no meaning, then the 



doctrine of Latches has no meaning, then any kind of 



cause of action can never be stale at any time.  



So, another good example from the land use 



context.  There's a reason why Article 78 proceedings 



have a four-month or sometimes even shorter statute of 



limitations: because government action needs to be 



challenged promptly.  Litigants need to get the benefit 



of certainty as to what their rights are going to be 



vis-a-vis actions that are taken by the government.  And 



so that's why, on a land use application, a zoning 



variance, a rezoning, if there's a challenge made a few 



years down the line or even well past 30 days or four 



months, depending upon the statute of limitations, even 



if there's a substantive infirmity, the case goes out 



the window because of untimeliness.  And this is no 



different a circumstance here.  



And so what I also think is worth noting on 



the issue of timeliness concerning the election is we've 



had a lot of discussion about the affidavits that are 
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offered by the State Board of Elections, and there has 



been discussion by Mr. Walden in his presentation that 



oh, the state board of elections talked about all kinds 



of a parade of horribles that would happen if the 



congressional map were invalidated, if the senate map 



were invalidated, and yet those were invalidated anyway.  



The key difference is that when that parade of 



horribles was talked about by Tom Connolly, the Director 



of Operations at the State Board of Elections, there 



was, on several occasions, a responding affidavit from 



Todd Valentine, the Republican Co-Executive Director at 



the State Board of Elections, that, frankly, disputed 



those characterizations and said not true; we can 



satisfy new time frames.  We can have a congressional 



map and a state senate map that are invalidated, and we 



can still run an election in time for this particular 



year.  



So, up until now, there has been, concededly, 



a difference of opinion between the Democrats and the 



Republicans with respect to timing.  But here, your 



Honor, the Democrats and the Republicans are speaking 



with one voice and one accord.  Mr. Valentine and his 



counterpart, Ms. Stavisky, basically offered the same 



affidavit talking about all of the unprecedented strain, 



the unbearable burdens if the assembly maps were 
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invalidated, the fact that assembly races have already 



been certified, ballots are being printed, voting 



machines are being tested for compatibility, new ballots 



would be needed for a deadline that's only three days 



away, supply chain issues with respect to getting paper.  



And what I think really cannot be lost in all 



of this, the issue of being able to conduct the 



conventions to nominate candidates for New York State 



Supreme Court.  Because, under the law, those are 



supposed to take place in a time period from August 4th 



through August 10th.  And so, if you have a primary on 



August 23rd, you are past the time for holding those 



conventions.  How are you going to have candidates for 



state supreme court?  



And Mr. Walden says well, it used to be that 



we had primaries in assembly districts and primaries for 



judicial delegates in September.  And that's true, but 



that goes back to the times before there were strict 



federal requirements with respect to shipping out 



ballots to people overseas and people in the military.  



That's the entire reason why we don't have primaries in 



September anymore.  And so, given that that deadline is 



September 23rd for doing that for the November 8th 



election, how is it possible to have a primary in 



September and then to wait to certify those elections 
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and then have a judicial delegate convention and then 



have to print the ballots with the candidates for state 



supreme court on it?  There really isn't going to be 



enough time.  And that's why the Democrats the 



Republicans at the state board of elections are unified 



in saying to this court there simply is not enough time.  



And I think that cannot be overestimated, the importance 



of the fact that there is unanimity on both sides of the 



political aisles, which, in these polarized times, it 



isn't often that you get agreement from Democrats and 



Republicans on much of anything, and here we do have 



agreement from them on that point.  



Setting aside the issue of timeliness, I also 



think it cannot be underestimated the fact that the 



proposed intervenor pleadings are simply deficient for a 



whole host of reasons.  First of all, the issue that the 



order to show causes were not served in compliance with 



this court's order.  And we've briefed that, and we 



stand on our papers on that point.  



But then, in addition, as we see from the New 



York Law Journal article, the interview with Mr. Walden 



last week, he said that his goal in this lawsuit is, 



quote, full and complete relief that New Yorkers 



deserve.  Well, first of all, if there's a need for full 



and complete relief, where were they in February, March 
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and April to give full and complete relief; but we'll 



set that aside.  But further, he said that he wants to, 



quote, invalidate petitions submitted by existing 



candidates for any office, for any petition containing 



signatories who fall outside the newly drawn districts.  



And he says he wants to, quote, reopen a petitioning 



period for every race.  



And so the question I ask, since Mr. Walden 



claims to be such a vanguard of civil rights, is what 



about the rights of the candidates who already filed 



their petitions from April 4th through April 7th?  We're 



talking about candidates for a whole host of offices 



statewide.  So, this would be candidates for state 



assembly, candidates for judicial delegate, candidates 



for alternate delegate, candidates for New York State 



Democratic Committee, candidates for party district 



leader in New York City, and candidates for all of these 



precinct level county committee positions whereby you 



need to live in the assembly district in order to be 



able to run, because the assembly districts really are 



the building blocks upon which elections are run in New 



York State.  Once the assembly districts are set, then 



if there need to be any alterations to the precincts, 



then those alterations can be made and the voters are 



sorted out based upon the precincts where they live and 
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ultimately based upon the assembly districts where they 



live.  And so, allowing them to intervene at this late 



date, all of that sorting process that's been going on 



since February would have to be done all over again.  



And furthermore, you have a whole host, 



thousands, of candidates throughout the state, some 



unopposed, many unopposed, and some not, who think that 



they're all set, that they want to run for district 



leader, they're set, their petitions are valid.  They 



want to run for -- be a judicial delegate, their 



petitions are valid.  They want to run for a position on 



the county committee, petitions are filed, those 



petitions are valid.  



And so now what Mr. Greenberg and Mr. Wax 



propose is to be able to intervene without any of these 



candidates having a place at the table.  They want to 



talk about having a place at the table, Mr. Greenberg 



and Mr. Wax, what about the thousands of candidates 



whose candidacies they want to invalidate?  They don't 



have a place at the table, because they're not named in 



the proposed petitions.  And I would submit to try to 



name all of those people at this late date is virtually 



impossible.  What they would have to do is go to the 



state board of elections and get a list of all the 



candidacies that are certified out of the state board 
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and then go to each and every one of the 58 other local 



boards of elections, one in New York City and 57 in the 



other counties, and get a list of all the candidacies 



that are validated by those particular boards of 



elections.  And all of those people have a right to be 



heard and are necessary parties to this proceeding, 



because if the assembly lines go down, then all of those 



people and their candidacies would be inequitably 



affected by the judgment.  



And this is the case -- Mr. Walden wants to 



talk about doing research, we did our research.  Matter 



of Masich v. Ward, from the Fourth Department.  And, in 



fact, that case was cited with approval in the Minew 



case, M-i-n-e-w, from Onondaga County Supreme Court last 



year.  And that was a case that involved certificates of 



authorization for the Working Families party.  And what 



happened there was there were objectants who wanted to 



invalidate selected candidacies, but not the candidacies 



of everybody whose names appeared on the certificate.  



The courts said well, the problem is if there's 



invalidity as to one candidate or some subset of the 



candidates, there's invalidity as to the authorizations 



for all of the candidates, and that's why they are all 



necessary parties.  And likewise, all those candidates 



for assembly, judicial delegate, alternate delegate, New 
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York City district leader, New York State Democratic 



Committee, party positions in the county committees, all 



of those individuals are necessary parties and they're 



not here.  Who's concerned about their rights?  Clearly, 



Mr. Walden and Mr. Foldenauer particularly aren't.  And 



we would submit that for that reason alone these 



intervention motions should be given no countenance.  



Notwithstanding the fact that also Mr. Wax and 



Mr. Greenberg don't have standing to bring these 



proceedings.  



What differentiated the challenge that was 



made by Petitioners back in February is that at that 



time there were no candidates for congress.  There were 



no candidates for state senate.  And, in fact, those 



proceedings were brought on February 3rd, and so anyone 



who then was collecting petitions for congress and 



senate starting on March 1st, they had to know based 



upon record notice from the lawsuit being on the books 



that they were getting signatures but there was a chance 



that the congressional lines and the senate lines were 



going to be invalidated, and that's exactly what 



happened.  But with respect to the candidates for 



assembly and all of these other offices for which the 



units of election are based upon assembly districts, 



there was no challenge to the assembly maps and so that 
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was not something they had to worry about because no 



challenge was brought.  



And if Mr. Wax and Mr. Greenberg had, in fact, 



brought a challenge, then we would have been talking 



about a very different story.  And so, when they filed 



their petitions on April 7th, there was a two-week 



window in which proceedings challenging their 



designations could have been brought.  And so that 



two-week window ended April 21st, and we are well past 



that and the statute of limitations has been blown.  And 



that also goes to the issue not only of the merits, but 



also the timeliness and why the intervention should be 



denied.  



And why do Mr. Wax and Mr. Greenberg lack 



standing?  Election Law Section 16-102 says who has 



standing: aggrieved candidates, party political chairs, 



and objectors.  We haven't seen any evidence at all that 



Mr. Wax or Mr. Greenberg made any objection at any board 



of elections to any candidacy on the basis of a claimed 



unconstitutionality of the assembly district lines.  



And so for all of these reasons, we would 



submit that the proper thing to do would be to deny 



intervention and to validate the assembly district map 



because notwithstanding the civics lecture we got, which 



I appreciate, there are standards that need to be 
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satisfied on a motion to intervene, and in the eyes of 



the law, certain procedural requirements need to be met 



in any election case.  There is no timeliness, the 



procedural requirements have not been met, and for all 



those reasons, intervention should be denied. 



THE COURT:  Thank you, Mr. Bucki.  



Mr. Quail, can you hear me?  



MR. QUAIL:  Yes, your Honor, I can hear you.  



Can you hear me?  



THE COURT:  Soft.  I'm going to ask you to 



maybe get up a little closer to the microphone because 



it is hard to hear you.  Would you like to be heard?  



MR. QUAIL:  Very, very briefly, your Honor.  I 



just would like to say that the situation that we find 



ourselves in is that time keeps slipping into the 



future.  The other parties have made the arguments in 



association with what the timing issues are.  The board 



of elections as a united bipartisan body stands behind 



the affidavits that have been filed in this matter, and 



as your Honor is also well aware, the state board of 



elections has an application pending in the northern 



district of New York before Justice Sharpe on the issue 



of the August 23rd primary.  We're waiting determination 



on that application.  



And, your Honor, the other factual point I 
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would just like to make is that New York City did send 



its candidates for assembly and other candidates to the 



New York State Board of Elections.  And while there may 



be a smattering of ballot access litigation cases still 



pending, the ballot access processes administratively at 



boards of elections have concluded. 



THE COURT:  Thank you, Mr. Quail. 



Are you asking for more time, Mr. Walden?  



MR. WALDEN:  I was not going to strain the 



court's patience.  I was going to ask for three minutes. 



THE COURT:  I'm going to take -- I assume 



that's going -- I'll do it, but I'm going to take a 



break first.  We'll come back.  Everybody will have two 



minutes to wind up, and I'll give everybody a chance.  



Two minutes, okay?  



MR. WALDEN:  Thank you.  



THE COURT:  We're adjourned for ten.  



THE COURT DEPUTY:  Court is in recess. 



(The Court recessed; reconvened.) 



THE COURT:  We're going to give two minutes 



apiece and fairly strict on that two minutes.  My clerk 



is going to keep time.  Let's start with Gavin Wax, 



Mr. Foldenauer.  



MR. FOLDENAUER:  Thank you, your Honor.  



Again, Aaron Foldenauer for Gavin Wax.  I did hear 
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Petitioners' counsel kind of admit a few minutes ago 



that, quote, there may have been a deal worked out 



between the Republicans and the Democrats.  And again, 



Mr. Wax's position is that it's appalling that both 



Republicans and Democrats are failing to stand up for -- 



to have constitutional lines.  



And I would note that for some odd reason the 



Republican affidavits were not attached to Petitioners' 



brief, but rather were attached to Carl Heastie's brief, 



thus lending some credence that Democrats and 



Republicans were working together against these -- 



against having constitutional lines.  



I also heard petitioners' counsel being unable 



to identify prejudice here if the map is redrawn.  In 



fact, if the assembly map is redrawn, then all 



candidates will be in the same boat.  All candidates 



running will be on equal footing.  There is indeed no 



prejudice.  



I also heard Mr. Quail from the board of 



elections admit that there still is valid access 



litigation that will effect who appears on the ballot.  



The ballot has not been finalized.  In fact, a client of 



mine was in touch with the board of elections yesterday 



in New York City about how his name will appear on the 



ballot.  
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I was also shocked to hear counsel for the 



Speaker say that the unconstitutional assembly map 



should stand for the next ten years, which, again, 



reiterates my point that the court should act now.  



As I may have mentioned earlier, Nelson 



Mandela said it always seems impossible until it's done.  



The BOE affidavits in none of the submissions say that 



it's impossible or not possible.  And this action is not 



about the BOE's convenience.  As an election attorney, I 



thought I was going to get the summer off.  But very few 



people in politics now are going to get the summer off.  



The lines should be fixed, and we're respectfully asking 



the court to act.  Thank you for your consideration, 



your Honor. 



THE COURT:  Thank you, Mr. Foldenauer.  



Mr. Ostrowski on behalf of the candidate 



petitioners.  



MR. OSTROWSKI:  Thank you, your Honor.  Your 



Honor, we were timely.  We got into court three business 



days after the final decision on the merits, which we 



had no problem with the merits whatsoever.  We're only 



on the remedy phase, and only because, at that point, 



reading all three decisions, it wasn't clear what the 



remedies were going to be, so we got in in three 



business days.  
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There's no prejudice because the issues that 



we addressed in our petition or proposed pleading have 



been not -- were not addressed in the petition or by the 



petitioners and have not been addressed by the 



respondents.  So there's absolutely no prejudice.  



Cleaning up the record a bit, I don't believe 



the state board has opposed our motions.  And there may 



be another party that did not either.  I just want to 



make that clear.  



So, finally, the question why won't the 



existing parties adequately represent us.  I've already 



answered it.  The petition is silent on this, and I 



don't think we -- the respondents, the ones who have 



been found guilty of violating the constitution, have 



stated no interest at all in any of the issues we 



raised, so that's really an absurd question.  Thank you, 



your Honor. 



THE COURT:  Thank you, Mr. Ostrowski.  



Mr. Walden.



MR. WALDEN:  Thank you, your Honor.  I can't 



see your signs; my eyes are terrible, so I'm going to 



keep track on my own if you don't mind.  Double check 



me.  



Your Honor, I'm going to first talk about a 



liability for all of them.  None of them even engaged on 
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the difference between prejudice and burden; just left 



it all alone.  So you can assume that we're right on 



that.  



With respect to Ms. McKay's arguments, she 



said we were not being good stewards to you because we 



didn't offer a schedule.  We'll do it.  We think we 



should do it with all the parties and force them to the 



table, but if they won't do it, we will.  



She said there's no authority for changing 



deadlines.  She should read the Court of Appeals 



decision.  Inherent in every one of those election law 



cases where there's a  constitutional infirmity, there's 



a corresponding ability for the court to change any and 



all deadlines including rendering decisions about things 



that are now inconsistent constitutionally.  



Third, she talks about the board of elections 



and talks a lot, as others did, about a unified 



affidavit.  No specifics in any of those affidavits as 



to why it's impossible.  It's not.  But more important, 



no understanding of why that matters here when we're 



talking about prejudices as opposed to burden.  



Mr. Bucki, he's right.  We can leave here, if 



you deny us access to this proceeding, and file 



elsewhere.  Is that really what they want?  They want a 



TRO in Green County or in Staten Island or any of the 
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places I've gotten calls from people; that's going to 



make the election happen sooner and more reliable?  



That's why we came here, your Honor.  We could have done 



that.  That would have been great gamesmanship.  We 



didn't do that.  We came to you because we knew that you 



had the expertise and could do it the most quickly.  We 



put more burden on you, and I'm sorry, your Honor, but 



we did that in service to election integrity.  



Secondly, Speaker Heastie, his position is 



incredible.  Not only will there be an unconstitutional 



election for the assembly and all the corresponding 



elections now, it's going to be generational 



unconstitutionality.  That's what they're inviting the 



court to do.  That shows you the depth of the cynicism.  



The fact that not once did he talk -- did Mr. Heastie 



talk -- his counsel talk about election integrity, I 



think, speaks volumes, your Honor.  If you don't let us 



in, they win.  That's what they wanted from day one.  



Thank you. 



THE COURT:  Thank you, Mr. Walden.  



Ms. McKay?  I'm sorry; petitioners first.  



Mr. Winner.  



MR. WINNER:  Thank you, your Honor.  Briefly, 



I just want to reiterate that the possibility of a deal 



is not only silly, but it's absolutely outrageous.  I 
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would imagine that Mr. Bucki and Mr. Hecker and the 



counsel for the Governor would be rather offended by any 



kind of thought that somehow we were colluding with them 



with regard to the results that we've been able to 



achieve here in this case.  So, to that extent, I just 



find that contention to be offensive.  There's certainly 



no deal between us and the respondents with regard to 



this -- operation of this case.  



As far as the bipartisan -- not challenging 



the assembly maps, we did not challenge the assembly 



maps because we did not believe that we could meet our 



constitutional burden that they were a violation of the 



2014 amendments by virtue of the fact that they have 



now, the affidavits have been submitted, be constituted 



to be fair by a number of assembly Republicans that 



voted for them.  So, we did not want to prejudice our 



case with regard to what we determined to be clearly 



unconstitutional maps in the senate and the congress.  



And although your Honor did not hold for us with regard 



to the senate violation, we certainly were successful 



with regard to the congressional, and your Honor's 



decision was ultimately upheld by the Court of Appeals 



to your credit.  So, to that extent, your Honor, we 



believe that the -- these intervention motions are 



clearly untimely and certainly ought to be not agreed to 
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by the court. 



THE COURT:  Thank you, Mr. Winner.  



Ms. McKay, on behalf of the Governor?  



MS. McKAY:  Other than imploring with your 



Honor that you not entertain any of the conspiracy 



theories that have been presented to you today, we have 



nothing further. 



THE COURT:  Thank you.  Mr. Hecker, on behalf 



of the Senate Majority Leader?  



MR. HECKER:  Nothing additional to add, your 



Honor. 



THE COURT:  Thank you, Mr. Hecker.  On behalf 



of the Speaker of the Assembly, Mr. Bucki?  



MR. BUCKI:  A few points in response, your 



Honor.  First of all, Mr. Foldenauer, I believe the word 



he used was appalling that it was the Speaker who 



offered the affidavits from a variety of Republican 



members of the state assembly in which they stated that 



the maps are fair.  I would submit there's nothing 



appalling about that at all because these are the 



Speaker's colleagues, and he strives to have a good 



professional relationship with them.  And one of the 



concerns that your Honor addressed in the March 31st 



decision and order was about the importance of 



bipartisanship.  I can't think of anything more that 
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would signify bipartisanship better than the fact that 



you have Democrats and Republicans working together 



whereby the Speaker was pleased to offer these 



affidavits from his Republican colleagues in which they 



state their views that the assembly map was fair.  



And for Mr. Foldenauer to say it's so 



astounding that we would say the assembly maps should 



remain in place for the next ten years, it's no more 



astounding than the circumstance that happens when a 



variety of other government actions for whatever reason 



happened to go unchallenged and the statute of 



limitations happens to expire.  This happens all the 



time.  And that's why we have statutes of limitations 



under the law.  



And I would submit that the real reason why 



Mr. Wax and Mr. Greenberg decided to come to this court 



was that they were concerned about the statute of 



limitations issue because if they were to try to 



commence a brand-new case in another county, then that 



was going to be the first argument we were going to make 



on a motion to dismiss.  And personally, I think they 



were trying to circumvent that and that's why they came 



to Steuben County for strategic reasons rather than out 



of any fealty for good government.  



And with respect to election integrity, I 
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agree that election integrity is important.  Election 



integrity means following the rules of the road that 



have been set up for elections, and that includes 



statute of limitations, naming necessary parties, making 



sure that anybody who brings a challenge has standing, 



and the whole host of reasons why intervention should be 



denied. 



THE COURT:  Thank you, Mr. Bucki.  Mr. Quail?  



MR. QUAIL:  Nothing further, your Honor. 



THE COURT:  All right; thank you.  I'm going 



to reserve decision.  I'll get a decision out as soon as 



possible.  Thank you.  Thank you all.  



(The proceedings concluded.)



Certified to be a true and accurate transcript.



_________________________



Elizabeth M. Davis, RPR



Official Court Reporter 
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Harkenrider et al. - v - Governor Hochul et al. 



THE COURT: This is the matter of Tim 



Harkenrider, et al. Versus Governor Kathy Hochul, et al. 



Just a word before we start today, I see everybody has 



got their mask on. Masks are still required in the state 



courtrooms. When you move outside the courtroom, that's 



the county and they don't have a mask requirement, but 



when you're in here, all masks are required. The only 



exception to that is if the attorneys are speaking at the 



podium I'll allow them to take down their masks to speak. 



I'm a little hard of hearing, I'm going to ask you all to 



speak up, and we'll use the podium for argument. This is 



being simulcast, and that way people will be able to see 



you. 



Let's find out who's here today. Do we have 



any of the Petitioners here? 



(No indication.) 



THE COURT: Not present, but their attorneys 



are. I'm going to ask the attorneys to put their 



appearances on the record. We'll start with Petitioners. 



MR. MOSKOWITZ: Bennet Moskowitz; Troutman 



Pepper. 



Pepper. 



THE COURT: Thank you, Mr. Moskowitz. 



MR. TSEYTLIN: Misha Tseytlin; Troutman, 



THE COURT: Misha Tseytlin. Am I saying that 
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(No indication.) 



THE COURT: Not present, but their attorneys 
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MR. MOSKOWITZ: Bennet Moskowitz; Troutman 
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THE COURT: Thank you, Mr. Moskowitz. 



MR. TSEYTLIN: Misha Tseytlin; Troutman, 



THE COURT: Misha Tseytlin. Am I saying that 
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compared to Dr. Ansolabehere who knew the geography



districts of New York State like the back of his hand



down to the exact location of watersheds, who was



able to explain the real life decision-making process



underlying the maps as enacted, and he concluded in



his expert opinion that the maps are not the product



of partisan bias. Again, this is more than



reasonable doubt.



Dr. Breitbart, who contrasted the lack of



partisanship in the current maps with the clearly



gerrymandered Senate maps from 2012, the Legislature



fixed the prior partisanship but did not match it, I



believe were the words he used. I think that that is



a really important point to emphasize, that even when



it had the chance, the Legislature as a whole acted



without partisan intent. They had the opportunity to



tip the scales in the other direction in redrawing



the Senate maps, but when they acted as a whole in



the enacted maps they did not in Dr. Breitbart's



expert opinion.



It can be inferred that the Legislature who



did that with respect to the Senate maps acted the



same way when redrawing the congressional maps. When



we look into legislative intent it can be hard to get



a good indicator of what that intent was and Mr.



SR-117











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



Harkenrider et al v. Hochul et al 118



Tseytlin has taken a lot of liberties in terms of



saying what the people of New York State intended



when they amended in 2014 the Constitution and



required the IRC process. But when we look at the



different intents of the legislators over the years,



the indication of this Legislature in fixing prior



partisanship but not matching it is in stark contrast



to the Republican action in the 2012 election that



resulted in the 2014 amendments in the first place.



And, again, these are just some of the



examples of the reasonable doubt that exists in this



case. Petitioners have failed to prove



unconstitutionality beyond a reasonable doubt and all



of their causes of action should be denied.



And the last thing that I'm going to talk



about is Petitioners' proposed remedy. In what



should be a motion for reconsideration and is, thus,



fatally procedurally flawed, Petitioners ask this



Court to disrupt this year's election now well



underway. In addition to reversing itself,



Petitioners seek to have this Court disregard the



entire statutory scheme established -- that



establishes -- excuse me -- the proper time period



for the election to proceed.



Now, I do not think that the Court will
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have occasion to consider a remedy because their



causes of action lack merit and they have not come



close to satisfying their high burden. But the



dangers and risks associated with Petitioners'



requested remedies are so severe that they do require



addressing.



To clarify at the outset, we do not take a



position with respect to whether a special election



could be held in 2023. By trying to take this Court



down that rabbit hole, Petitioners invite it to



engage in a result driven analysis. That a



particular remedy may or may not be available has no



bearing on this Court's finding. The risks of



interfering with the ongoing election would be too



grave.



With all that said, we have provided the



Court, via NYSCEF, document Numbers 235 and 236, the



sworn affidavit of Thomas Connolly, the Director of



Operations at the New York State Board of Elections.



First of all, Mr. Connolly is exactly who you want to



hear from regarding the practibility of Petitioners'



proposed remedy. He's the Director of Operation in



the Operations Unit of the State Board, which



supports and provides guidance to county boards of



elections. He is in the thick of it. He is not
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removed from the day-to-day details. Before that,



Mr. Connolly spent six years as the Deputy Director



of Public Information in the State Board. That



office maintains -- monitors transmission of military



ballots within the federally mandated time. So, Mr.



Connolly is intimately familiar with the transmission



system and process and he's on the front lines of the



elections process, exactly the things that we have



been talking about here that would have -- that



petitioners' proposed remedy would have an impact on.



He deals with the logistics of those processes every



day.



Just to highlight a few of his initial



points, the election is already well underway.



Petitioning is nearly done, some candidates are done,



all must finish up by next week. Absentee voters



have already been applying and assigned election



districts. Newly registered voters and transfer



voters have already received notification stating



election district and polling sites. The sending of



notices to all of New York's voters is imminent. And



this certainly sets us apart from other states that



Petitioners have used as examples where petitions



didn't go forward in the first place.



If the remedy is ordered this year altering
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district lines, information already provided to



voters will prove false. This is the epitome of



voter confusion. Notices would have to be reissued,



different polling sites assigned. Think of the



average citizen just trying to take care of their



day-to-day life. Take their kids to daycare or



school, go to work, do their other responsibilities,



and now they got to figure out which notice about



their polling place was accurate. Imagine they go to



the wrong site on their way home from work, like so



many of us do when we are voting, and when they are



turned away what are the chances they are going to



drive to the correct site instead of going home to



make dinner? As Mr. Connolly explains, based on his



role in the Operations Unit with regular contact with



local boards, Petitioners' proposed remedies carry



significant risks. He confirms what this Court



already strongly suspected and he provides detailed



reasons why that is. He explains every step in the



elections process and that we're already very much in



the thick of it.



In response Petitioners' filed an affidavit



from Todd Valentine. He's a co-executive director.



His name appears along with the commissioners on the



State Boards website and before that he spent about a
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decade working in State Boards Counsel's Office. So



administration, if you will, not in a particular



unit, not like Mr. Connolly in charge of the



Operations Unit specifically acting as liaison with



the county boards. And the differences between the



two affidavits are significant. Mr. Valentine's is



brief and conclusory, where Mr. Connolly provides



detailed examples. Mr. Valentine expects the Court



to take his word for it, to buy into his unsupported



conclusions. And notice Mr. Valentine doesn't say



that there's no risk, or even low risk, associated



with Petitioners' proposed remedies. Note that Mr.



Connolly, he doesn't say it would be impossible.



What he says is that the risks of implementing of



Petitioners' plan are simply too great. Mr.



Valentine cannot assure this Court that those risks



will not result in real life diasters that prevent



New Yorkers from exercising their constitutional



right to vote. And as this Court has initially



suspected, those risks are far too grave.



Mr. Valentine's brief and conclusory



affidavit, essentially, boils down to four points.



First, in 2020 he remarks that the petition period



and the signature requirements were reduced by



executive order of Governor Cuomo due to the Covid 19



SR-122











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



Harkenrider et al v. Hochul et al 123



Pandemic. I'm going to circle back to this



particular first point of his a little bit later, but



suffice is to say at this juncture that, first,



Petitioners are asking this Court to do way more than



reduce the petitioning period. They are asking the



entire state system to do a reset in the midst of an



election and hold a second primary that no one has



planned for.



And the temporary grant of authority by the



Legislature, mind you, to Governor Cuomo to issue



executive orders suspending certain laws in order to



reduce the spread of Covid 19 is entirely irrelevant



to this case. It certainly doesn't establish this



Court's authority to suspend laws in a like manner.



Mr. Valentine's second point is that



because the local board turned their full attention



to translating new district boundaries into voter



registration systems and managed to do so in nearly



one month, I believe Mr. Tseytlin said in less than



one month, Mr. Valentine's affidavit emphasizes that



it was in nearly one month because it is slightly



over. Mr. Valentine states in conclusory fashion



that they can simply do it again. What an



assumption. Everyone agrees that local boards had to



turn their full attention to that task the first time
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in order to get it done so quickly. That language is



right there in Mr. Valentine's own affidavit as well.



Local boards cannot possibly return their full



attention to such a task now that the election is



underway. They run the primaries. They move on to



their next essential task. Mr. Valentine says



without explaining most ballot access is done at the



state level. Well, presumably, that must be because



some petitions are filed at the state board level



rather than local boards, but this is totally besides



the point. And by the way, it's not even true for



all counties. So, larger counties and New York City



board handle petitions filings themselves, but



regardless, local boards are the ones who run the



primary either way.



They're no longer looking at ballot access.



They have moved on to the next steps in the process,



which is detailed by Mr. Connolly. And Mr. Valentine



doesn't even respond to Mr. Connolly's observation



that problems always arise even after boundaries have



been entered into voter registration systems. That



is why these things cannot be done in a haphazard



fashion. The closer to the election the more likely



those problems won't be discovered or can't be fixed.



This is a huge risk. Dr. Valentine -- or excuse me
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-- Mr. Valentine doesn't deny there's risk.



Third, so his third of four points by Mr.



Valentine, he cites certain examples from the past.



A court ordered federal primary and separate state



primaries in four prior election cycles. Let's not



mince words. Petitioners are asking this Court to



issue unprecedented relief. Those cases are vastly



distinguishable from the extreme measures that



Petitioners seek here. And I'll highlight two ways



that they're very different and that this remedy



would be unprecedented. The first is the



petitioners' petitions have never been thrown out and



candidates told to start over. Imagine the



candidates, they are done by now or they're about to



be done, they have set up their campaign finance



committees, they've sent out volunteers and paid



staff, they've gathered all the required signatures.



Now all that work is simply nullified and the



ancillary effect of that on other people, the voters



who think they already signed petitions and they can



only sign one, but they haven't actually signed those



petitions because they were thrown out. And the



second way that this would be unprecedented is that



this state has never held two primaries in the same



year with an intervening redistricting process
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occurring between the dates of those primaries. Can



two primaries happen? Yes, absolutely. That has



happened. Can they happen without any advance



preparations? Not without major risks. The majority



of voter registrations system used by county boards



are simply incapable of maintaining multiple sets of



the same district.



When the Federal Court ordered an



additional primary in 2012 it was known about as



early as January before any ballot access procedures



had begun. All the lines for congressional, state



Senate, and State Assembly were in place by mid-March



that year. Here in contrast no one has planned on



two primaries to take place this year. We all know



that we are suffering under serious supply chain



issues. That's going on everywhere that we go.



Ballot papers and envelopes are no exception. Boards



of elections are facing shortages. They needed to



order supplies months in advance. These are the



risks that Petitioners don't want the Court to think



about, the ones that Mr. Valentine cannot assure



anyone will not accord.



That brings us to the fourth and last point



in Mr. Valentine's affidavit, the timeline that he



sets out. Well, that timeline is not impossible. It
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is very darn near too impossible. To hold an



August 23rd, 2012, primary he proposes a June 2nd



deadline for finalizing petitions. He does that to



keep the intervals of time to match the current



schedule that we are on. Well, fine. Those dates



sound fair enough in theory, but continue the



timeline up to the current day. So, before petitions



are finalized there is objections and court



challenges. Those take approximately 30 days. That



brings us up to May 3rd. And before challenges can



be made, of course, the initial petitioning happens.



That process normally runs 37 days. Well, that



equates to a start date on maps that don't exist yet



of this past Sunday, March 27th. And we don't even



have the new maps yet.



As this Court noted in its prior decision,



this process, getting the maps right, assuming that



there's any constitutional infirmities in them as is,



that process will take weeks, maybe months, and



that's in New York State, not Maryland. We have



significantly more districts. We have significantly



more constitutional requirements to consider and



balance. Petitioners' reckless timing posses grave



risks.



Remember, I said I would come back to Mr.
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Valentine's first point about Governor's -- Governor



Cuomo's Covid 19 Executive Order. The really



disturbing thing about Petitioners analogy to 2020,



shortening the petition process, is that 2020 was



based on a worldwide pandemic, the likes of which



society had not seen in a century. In contrast, this



case involves what will be the new normal. Whichever



party doesn't like the maps in future years will



follow Petitioners' playbook. These statutory



timelines for New York's election process should not



be so easily and routinely ignored. By asking the



Court to utterly ignore and, essentially, rewrite



state election laws Petitioners ask this Court to set



a dangerous precedent indeed.



Thus, if the Court identifies any



constitutional infirmities in either the



congressional or state Senate maps, it should not



reconsider its previous ruling that the ongoing



elections still must proceed. And your Honor already



noted, and I am taking sections of the decision, but



the words used are, striking these maps would more



likely than not leave New York State without any duly



elected congressional delegate. Continuing on, I



believe the more prudent course would appear to be to



permit the current election process to proceed.
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For all these reasons, this Court should



deny Petitioners' requested relief in its entirety,



dismiss their causes of action, and issue a contrary



declaration confirming the validity of the enacted



maps. And as to the executive respondents,



explaining the absence of any proof that Governor



Hochul acted with an improper partisan purpose in



signing those maps. Thank you.



THE COURT: Thank you, Ms. McKay. Is there



any respondent that I have not called upon? I think



everybody has had their closing argument. All right.



I'm going to try to issue a decision either later



today or tomorrow. It will go right up on to NYSCEF



and you will have it. I want to thank all of the



attorneys. I thought you were all professional,



courteous, and knowledgeable. I thank you and I wish



you all luck in your careers and in life.



MS. MCKAY: Thank you, your Honor.



THE COURT: Thank you.



MR. TSEYTLIN: Thank you, your Honor.



MR. HECKER: Thank you, your Honor.



MR. BUCKI: Thank you, your Honor.



Certified to be a true and accurate transcript.



_______________________________



Deborah Suydam
Official Court Reporter
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 



PAUL NICHOLS, GAVIN WAX, and GARY 
GREENBERG 
 



Petitioners, 
 
v. 
 
GOVERNOR KATHY HOCHUL, SENATE 
MAJORITY LEADER AND PRESIDENT PRO 
TEMPORE OF THE SENATE ANDREA 
STEWART-COUSINS, SPEAKER OF THE 
ASSEMBLY CARL HEASTIE, NEW YORK 
STATE BOARD OF ELECTIONS, and THE 
NEW YORK STATE LEGISLATIVE TASK 
FORCE ON DEMOGRAPHIC RESEARCH 
AND REAPPORTIONMENT, 
 



Respondents. 



 
 
 
Index No. __________ 
 
AFFIRMATION OF 
PETER DEVLIN   
 
 



 
 



 



 
 PETER A. DEVLIN, an attorney licensed to practice in the State of New York, affirms 



under penalty of perjury: 



1. I am an Associate at the law firm of Walden Macht & Haran, LLP, 250 Vesey 



Street, 27th Floor, New York, New York 10281, counsel for Petitioners Paul Nichols and Gary 



Greenberg in this CPLR Art. 4 special proceeding. 



2. I submit this Affirmation in support of the Petition and accompanying proposed 



Order to Show Cause filed to commence a special proceeding pursuant to Article III § 5 of the 



New York Constitution, Unconsolidated Laws § 4221, and CPLR § 3001. 



3. Attached hereto as Exhibit 1 is a true and correct copy of the 2022 Political 



Calendar published by the New York State Board of Elections. 



4. Attached hereto as Exhibit 2 is a true and correct copy of the transcript of a hearing 



held on May 10, 2022, in Harkenrider v. Hochul, Index No. Index No. E 2022-0116 CV (Sup. Ct. 











2 
 



Steuben Cnty.) (“Harkenrider I”), on Petitioner Greenberg’s and Petitioner Wax’s motions by 



order to show cause to intervene in the proceeding. 



5. Attached hereto as Exhibit 3 is a true and correct copy of excerpts of the transcript 



of special proceedings held on March 3, 2022, in Harkenrider I. 



6. Pursuant to Part 54 Rules ¶ 54 and 22 N.Y.C.R.R. 202.7(f) and 202.8-e, I have 



provided Respondents’ counsel notice by electronic mail of Petitioners’ application for a 



temporary restraining order, along with copies of all supporting papers, to afford counsel the 



opportunity to appear in response and contest this application.1  Notice was sent to counsel whom 



Petitioners understand to represent Respondents and who have appeared via NYCSEF in 



Harkenrider I at the addresses listed for electronic service thereto: 



a. Governor Kathy Hochul (heather.mckay@ag.ny.gov, matthew.brown@ag.ny.gov); 



Senate Majority Leader and President Pro Tempore of the Senate Andrea Stewart-



Cousins (agoldenberg@chwllp.com, jcuti@chwllp.com, areiter@chwllp.com, 



dmullkoff@chwllp.com, ehecker@chwllp.com, hgregorio@chwllp.com); Speaker 



of the Assembly Carl Heastie (dchill@graubard.com, jlessem@graubard.com, 



ereich@graubard.com, cbucki@phillipslytle.com, ssalcedo@phillipslytle.com, 



rvalentine@phillipslytle.com); New York State Board of Elections 



(brian.quail@elections.ny.gov, Kimberly.Galvin@elections.ny.gov). 



 
1 Respondent New York State Legislative Task Force on Demographic Research and Reapportionment 
(“LATFOR”) did not appear in Harkenrider I.  Petitioners do not seek a temporary restraining order against 
Respondent LATFOR and have not sent LATFOR notice of this application. 
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7. Attached hereto as Exhibit 4 is a true and correct copy of this notice (without attachments). 



 
 
Dated: New York, New York 
 May 15, 2022 
 
 
                  /s/ Peter A. Devlin 



          Peter A. Devlin 
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK



PAUL NICHOLS, GAVIN WAX, and GARY
GREENBERG



Petitioners,



v.



GOVERNOR KATHY HOCHUL, SENATE
MAJORITY LEADER AND PRESIDENT PRO
TEMPORE OF THE SENATE ANDREA
STEWART-COUSINS, SPEAKER OF THE
ASSEMBLY CARL HEASTIE, NEW YORK STATE
BOARD OF ELECTIONS, and THE NEW YORK
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND
REAPPORTIONMENT,



Respondents.



Index No. __________



AFFIDAVIT OF
GARY GREENBERG



STATE OF NEW YORK )
ss.:



COUNTY OF ALBANY )



GARY GREENBERG, being duly sworn, deposes and says:



1. I am a citizen of the State of New York and a registered voter residing in New



Baltimore, which is located in Greene County. I am a former New York state political candidate,



who may in the future run again for office.



2. I make this Affidavit, based upon my personal knowledge, in support of the



Petition and accompanying motion by Order to Show Cause.



3. I am moving by Order to Show Cause so that the relief sought in the Order to



Show Cause and the proposed Petition can be pursued expeditiously in view of the upcoming



electoral deadlines. Those deadlines include the current June 28, 2022, primary election date for



the Statewide and State Assembly offices and other associated deadlines.











4. I previously sought to intervene in the Harkenrider proceedings in the Supreme



Court of Steuben County because (1) the petitioners in that case are not adequately protecting my



rights or those of the People of New York to have the State Assembly election conducted based



on electoral (re)districting adopted in the constitutionally prescribed manner rather than the



unconstitutional manner invalidated by the Court of Appeals, and (2) I believed it would be the



most efficient path to relief rather than filing my own lawsuit in Greene County.



5. The Supreme Court of Steuben County, however, denied my motion on timeliness



grounds. The Supreme Court agreed that the State Assembly map is unconstitutional and stated



that I could file an original action in a different court to pursue my rights. I am therefore filing



this action now to invalidate the State Assembly map and commence proceedings with a



nonpartisan Special Master to adopt a new map, and to ensure that candidates and potential



candidates, such as myself, can collect the necessary petition signatures to appear on a ballot.



_____________________________
Gary Greenberg



Sworn to and subscribed before me



this ___________ day of _______________ 2022.



________________________________________
A Notary Public
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15th May



see attached certificate



Notarized online using audio-video communication











) 
)   
) 



DESCRIPTION OF ATTACHED DOCUMENT



Title or Type of Document: ____________________________________________________ 



Document Date: ________________________________ 



Number of Pages (including notarial certificate): _____________



On __________________, before me, _________________________________________ , 



      the foregoing instrument was subscribed and sworn (or affirmed) before me by: 



________________________________________________________________________.
Name of Affiant(s)



 JURAT



State/Commonwealth of _____________________



 City       County    of ______________________ 



Notary NameDate



 Personally known to me  -- OR --



 Proved to me on the basis of the oath of _____________________________ -- OR --



 Proved to me on the basis of satisfactory evidence: ________________________________
Type of ID Presented



Name of Credible Witness



WITNESS my hand and official seal. 



Notary Public Signature: _________________________



Notary Name:__________________________________ 
Notary Commission Number:______________________ 
Notary Commission Expires:______________________ 
Notarized online using audio-video communication



Brazoria



driver_license
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Paul Nichols, Gavin Wax, and Gary Greenberg (“Petitioners”), by their undersigned 



counsel, submit this Memorandum of Law in support of their Emergency Motion by Order to Show 



Cause for a Temporary Restraining Order. 



PRELIMINARY STATEMENT 



On April 27, 2022, the Court of Appeals held that the procedure the Legislature used to 



enact Congressional, State Senate, and State Assembly district maps violated the New York 



Constitution.  Harkenrider v. Hochul (“Harkenrider III”), No. 60, 2022 WL 1236822, at *11 & 



n.15 (N.Y. Apr. 27, 2022).  While the Court of Appeals invalidated the Congressional and Senate 



maps, it was compelled to let the Assembly map be, “despite its procedural infirmity,” because 



the petitioners in that action, inexplicably, had not challenged the Assembly map in their petition.  



Id.  And, even after the Supreme Court in that action ruled sua sponte that the Assembly map was 



“void and unusable,”1 the petitioners refused to defend the holding on appeal.  Id. at *11 n.15.  



Nonetheless, the Court of Appeals made clear that the same rationale—and the same ruling—



necessarily applies to the Assembly map, since all three maps were enacted using the same 



unconstitutional procedure.  Id.  The Court of Appeals thus effectively invited a challenge to the 



Assembly map.  Petitioners bring that challenge now. 



The interim relief now sought by Petitioners flows directly from the Court of Appeals’ 



decision.  Petitioners request that this Court restrain Respondents from using the unconstitutional 



Assembly map for the 2022 election process until the Court can make a decision on the ultimate 



relief sought in the Petition.  Petitioners’ claim is indisputably meritorious.  In light of the clarity 



of the rulings from the Steuben County Supreme Court and the Court of Appeals, Respondents 



 
1 Decision & Order at 10, NYSCEF No. 243, Harkenrider v. Hochul, Index No. E 2022-0116 CV (Mar. 31, 
2022) (hereinafter “Harkenrider I”). 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=f90XPwvzeggblE5omoqVNQ==
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cannot, and we suspect will not, dispute the unconstitutionality of the Assembly maps.  But this 



Court will likely witness their craven and desperate attempt—for their own political gain—to force 



voters into the exact harm the Court of Appeals decried: to “subject the People of this state to an 



election conducted pursuant to an unconstitutional reapportionment.”  Id. at *11. 



Without interim relief, Respondents will continue to entrench the unconstitutional 



Assembly map, making it more and more difficult to untangle from the election process in time to 



hold primary and general elections.  Petitioner Greenberg and Petitioner Wax originally moved to 



intervene in Steuben County.  Greenberg Affidavit ¶ 4; Wax Affidavit ¶ 6.  All parties opposed 



their motions, and the Supreme Court denied them as untimely and burdensome to the court and 



parties in that case.  See Petition ¶¶ 106–14.  The Supreme Court was clear, however, that it 



“agree[d] with the potential intervenors Greenberg and Wax that the Assembly maps were 



unconstitutional in the manner they were enacted”; “agree[d] that the current petitions and 



Petitioners do not adequately represent the interests of Greenberg and Wax when it comes 



to challenging the Assembly District maps”; and “[n]othing in this Decision and order,” the 



Supreme Court concluded, “is meant to prevent either [Petitioners Greenberg or Wax] from 



pursuing a separate action to challenge the Assembly maps.”2 



Respondents have known that they may need to replace the Assembly map for well over a 



month and yet they have done nothing to fix the map, adjust the elections process, or otherwise 



prepare a contingency plan.  Instead, Respondents have misdirected by unjustifiably complaining 



about the difficulty of changing the election calendar and certified ballots and opposed the motions.  



See Petition ¶¶ 125–36.  But the Court of Appeals clearly held that complying with the Constitution 



trumps administrative challenges—while “cognizant of the logistical difficulties involved in 



 
2 Harkenrider I, Decision & Order at 4, NYSCEF No. 522. 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=GGl94mrzzs8RHRsi6KOZvw==
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preparing for and executing an election,” the Court of Appeals rejected the notion that there was 



“no choice but to allow the 2022 primary election to proceed on unconstitutionally enacted” 



maps.  Harkenrider III, 2022 WL 1236822, at *12. 



Petitioners therefore further request that this Court appoint a special master to begin the 



process of drawing a State Assembly map.  The Court of Appeals held that in the present 



circumstances—when the deadline has passed for the Legislature to cure the procedural problems 



it caused—the proper remedy is for the Supreme Court, with the aid of a neutral redistricting 



expert, serving as special master, to oversee redistricting.  Id. at *11.  Proceedings to redraw the 



Congressional and State Senate maps are underway in Steuben County and are scheduled to 



conclude on May 20.  Petitioners seek interim relief to ensure that the same remedy for the 



Assembly map remains possible: to restrain Respondents’ from further entrenching the Assembly 



map and appoint a special master to begin the process of adopting a constitutionally compliant 



Assembly map.3  The proceeding in Steuben County will have taken only fifteen business days to 



gather public input and adopt two final district maps.  See Petition ¶ 85.  This Court with the 



assistance of a special master can resolve the Assembly map in even less time. 



For races other than Congressional and State Senate, the primary elections—including 



State Assembly primaries—are currently set for June 28, 2022.  On remand, the Supreme Court in 



Harkenrider moved Congressional and State Senate primaries to August 23.  Thus, among the 



ultimate relief Petitioners will seek is for the Court to enjoin the holding of state and local primary 



elections to August 23 or—as in prior years—the second Tuesday of September (which is the 



 
3 The Special Master in Harkenrider, Dr. Jonathan Cervas, will substantially complete his work by May 
16.  Petitioners respectfully propose appointing Dr. Cervas as Special Master here.  Because Dr. Cervas is 
currently serving as Special Master in the Supreme Court Steuben County, Petitioners did not believe it 
would be appropriate to contact him before commencing this Special Proceeding.  However, Petitioners are 
prepared to immediately seek Dr. Cervas’s availability and request his appointment. 
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13th).  Enjoining the primaries will create ample breathing room for the New York State Board of 



Elections and local boards of elections to administer elections that comply with the strict and clear 



demands of the Constitution. 



ARGUMENT 



The purpose of interim relief is twofold: preserve the status quo and protect the efficacy of 



a final judgment until there can be a full hearing on the merits, which, in this Special Proceeding, 



must be concluded expeditiously.  Pamela Equities Corp. v. 270 Park Ave. Café Corp., 62 A.D.3d 



620, 621 (1st Dep’t 2009); Bd. of Managers of 235 E. 22nd St. Condo. v. Lavy Corp., 233 A.D.2d 



158, 161 (1st Dep’t 1996).  Petitioners must demonstrate (1) likelihood of success on the merits, 



(2) irreparable injury if the relief is not granted, and (3) balancing of the equities weighs in 



Petitioners’ favor.  Pamela, 62 A.D.3d at 620; see also IHG Mgmt. (Maryland) LLC v. W. 44th St. 



Hotel LLC, 163 A.D.3d 413, 414 (1st Dep’t 2018). 



Petitioners’ request for interim relief easily meets all three requirements. 



I. PETITIONERS ARE ASSURED TO SUCCEED ON THE MERITS 



Petitioners are likely to succeed on the merits.  Respondents have already litigated the same 



issue here in trial and appellate proceedings in Harkenrider; that is, whether the Legislature 



followed the constitutionally mandated process when it enacted the Congressional, State Senate, 



and State Assembly maps.  And Respondents lost on that issue. 



As discussed above, the Court of Appeals held that the maps—including the Assembly 



map—are procedurally unconstitutional and must be remedied through judicial intervention.  See 



Petition ¶¶ 68–79.  Respondents are now issue precluded from asserting otherwise.  See Buechel 



v. Bain, 97 N.Y.2d 295, 303 (2001) (“Collateral estoppel precludes a party from relitigating in 



a subsequent action or proceeding an issue raised in a prior action or proceeding and decided 



against that party.”).  The only question remaining for Petitioners’ claims is what relief should 
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be granted.  But that question is irrelevant to whether interim relief is warranted now.  See Doe v. 



Axelrod, 73 N.Y.2d 748, 750 (1988) (holding that plaintiffs can succeed on the merits by showing 



that the challenged regulations were unconstitutional). 



The first factor tips strongly in Petitioners’ favor. 



II. WITHOUT INTERIM RELIEF, PETITIONERS WILL SUFFER IRREPARABLE 
HARM OF A CONSTITUTIONAL DIMENSION 



With each step Respondents take towards administering primary and general elections 



using the unconstitutional Assembly map, Petitioners suffer irreparable harm and risk receiving 



no relief on their unquestionably meritorious claims.  With each day that passes, the State’s 



election machinery moves closer to a point of no return, where New Yorkers must face the Faustian 



bargain of whether to hold an unconstitutional election. 



Surely recognizing this fact, Respondents have tried to run out the clock.  Rather than try 



to fix the constitutional defect, Respondents have used every litigation tactic possible to protect 



the ultimate prize from their willing constitutional violation: a partisan-infected Assembly map.  



In slavish service to this goal, their response is galling.  Respondents are not only responsible for 



the infirm maps; they are responsible for the emergency New Yorkers now find themselves in.  



Respondents knew over a month ago, on March 31, that the Assembly map may need to be replaced 



when the Supreme Court in Harkenrider court declared it void.  But Respondents have done 



nothing to plan or prepare for replacing the Assembly map.  See Petition ¶¶ 115–22. 



Instead, Respondents have argued since March that nothing can be done before the 2022 



election, ignoring the very reason why the Constitution created an expedited proceeding—so 



something could be done.   See id. ¶¶ 125–36.  Even in late April, when the Court of Appeals heard 



this same argument from Respondents, it still “reject[ed] [their] invitation to subject the People 



of this state to an election conducted pursuant to an unconstitutional reapportionment.”  
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Harkenrider III, 2022 WL 1236822, at *11.  At the proceeding in Steuben County, counsel for 



Respondent Heastie went even farther, declaring that voters would have to suffer under this 



unconstitutional map for ten years until the next reapportionment: 



THE COURT: . . . I don’t think you disagree that, you know, the 
ruling is that the assembly maps are defective procedurally.  So, 
what’s the answer here?  Do you just let those go for the next ten 
years? 



[COUNSEL]: Yes.  And here’s the reason why.  Because the New 
York Court of Appeals had an opportunity when we were there 
about two weeks ago to invalidate the assembly maps if they wanted. 



. . . 



If the Court of Appeals was of the view that the assembly maps 
should be invalidated, the Court of Appeals could have done that at 
that time, and it pointedly chose not to.  And I commend the court 
to footnote number 15, which -- 



THE COURT: But they said because it hadn’t been challenged. 



[COUNSEL]: Because it hadn’t been challenged. 



THE COURT: Now it is, or they want to get it to challenge. 



[COUNSEL]: And the thing is, constitutional violations go by the 
wayside all the time because they are not timely challenged. 



Devlin Affirmation Ex. 1, at 65:19-66:1. 



Notwithstanding the Court of Appeals’ warning, Respondents certified primary ballots for 



certain Assembly and Statewide races on May 4 and mailed them to military and overseas voters 



by May 13, even though their authority to prepare ballots based on unconstitutional maps does not 



exist in the law.  See Petition ¶¶ 123–24.  Respondents will now likely say that the certification 



and mailing of ballots stops them from changing the Assembly map.  This Court should expect 



more from the State’s public servants. 



The Legislature—obviously motivated to rig the upcoming election—could have asked to 



extend the primary dates for all elections but chose not to.  Instead, New York currently intends to 
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hold some primary elections, including for Assembly seats, on June 28.  See “N.Y. Moves Some 



Primaries to August After a Judge Tosses Maps” (Associated Press April 29, 2022), appearing in 



Lockport-Union Sun & Journal).  If the Court does not restrain Respondents from using the 



Assembly map to administer the elections, Petitioners will be irreparably harmed because officials 



will be selected pursuant to an unconstitutional election. 



III. THE BALANCE OF EQUITIES WEIGHS HEAVILY IN PETITIONERS’ FAVOR  



The Court of Appeals has already balanced the competing equities at stake here.  It found 



as a matter of constitutional law that when given the choice between fixing unconstitutional maps 



or leaving the election timetable undisturbed, the former trumps the latter: “Prompt judicial 



intervention is both necessary and appropriate to guarantee the People’s right to a free and 



fair election.”  Harkenrider III, 2022 WL 1236822, at *12; see Petition ¶¶ 80–84. 



The 2014 constitutional reforms created a specific redistricting procedure that Respondents 



should not be allowed to evade by stonewalling voters.  In that procedure, an independent 



commission plays a central role meant to curb partisan gerrymandering and gamesmanship by the 



political party holding power.  See Petition ¶¶ 24–34.  To that end, that process was designed to 



promote citizen participation, fair representation, and confidence in our public institutions.  See id. 



¶¶ 35–45.  The “burden[s]” and “hurdles” which Respondents complain of, as a matter of law, do 



not weigh against the prospect of holding an election where district lines have not been carefully 



vetted through a neutral and nonpartisan process.  See id. ¶¶ 132–33. 



CONCLUSION 



For the reasons given, the Court should grant Petitioners’ request for a temporary 



restraining order to enjoin Respondents from using the State Assembly map in the 2022 elections.  



Petitioners further request that the Court seek to appoint Dr. Jonathan Cervas, or another qualified 
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individual, as Special Master to develop a legally compliant Assembly map.  The Court should 



grant further relief as it deems just and proper. 



Dated: New York, NY  
May 15, 2022 



 Respectfully submitted, 



WALDEN MACHT & HARAN LLP 



 By:    /s/ Jim Walden 



  
Jim Walden 
Peter A. Devlin 
250 Vesey Street, 27th Floor 
New York, NY 10281 
Tel: (212) 335-2030 
jwalden@wmhlaw.com 
pdevlin@wmhlaw.com 
 
Attorneys for Petitioners Paul Nichols and Gary 
Greenberg 



  LAW OFFICE OF AARON S. FOLDENAUER 



 By:    /s/          Aaron S. Foldenauer 



  
Aaron S. Foldenauer 
30 Wall Street, 8th Floor 
New York, NY 10005 
Tel: (212) 961-6505 
aaron@nyelectionlaw.com 
 
Attorney for Petitioner Gavin Wax 
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Index No. __________ 
 
PETITION 
 
 



Petitioners, by and through their attorneys, allege as follows: 



PRELIMINARY STATEMENT 



1. This is a special proceeding for declaratory and injunctive relief in connection with 



(1) the redistricting of Congressional, State Senate, and State Assembly districts following the 



2020 Census, and (2) the upcoming 2022 primary and general elections. 



2. Petitioners’ right to relief is simple and straightforward.  On April 27, 2022, the 



New York Court of Appeals held that the procedure followed by the New York Legislature in 



adopting the Congressional and State Senate district maps was unconstitutional.  Harkenrider v. 



Hochul (“Harkenrider III”), No. 60, 2022 WL 1236822, at *9 (N.Y. Apr. 27, 2022).  The Court of 



Appeals further held that the Congressional map was an unconstitutional partisan gerrymander.  



Id. at *11.  Therefore, “to guarantee the People’s right to a free and fair election,” the Court of 



Appeals invalidated the Congressional and Senate maps and remanded to the Supreme Court to 



“adopt constitutional maps with all due haste” and “swiftly develop a schedule to facilitate an 
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August primary election, allowing time for the adoption of new constitutional maps, the 



dissemination of correct information to voters, the completion of the petitioning process, and 



compliance with federal voting laws.”  Id. at *12–13. 



3. The same constitutional violation that resulted in the invalidated Senate and 



congressional district lines also resulted in unconstitutional Assembly lines, which the Supreme 



Court Steuben County sua sponte declared to be “void and unusable.”  See Harkenrider v. Hochul 



(“Harkenrider I”), Index No. E 2022-0116 CV, NYSCEF No. 243 (Decision & Order), at 10 (Mar. 



31, 2022) (“The court would note that not only are the Congressional District Maps and 



Senate District Maps void but the Assembly District Maps are void ab initio as well.  The 



same faulty process was used for all three maps.  Therefore new maps will need to be 



prepared for the Assembly Districts as well.”). 



4. However, because the petitioners in that case inexplicably did not seek to invalidate 



the 2022 State Assembly redistricting legislation (either in the initial petition or on appeal), the 



Court of Appeals found that it “may not invalidate the assembly map despite its procedural 



infirmity.”  Id. at *11 n.15.  Moreover, the petitioners (again, inexplicably) sought only partial 



relief on remand as to the invalidated Congressional and State Senate maps. 



5. This Petition bridges that gap.  Petitioners ask this Court to apply the Court of 



Appeals’ analysis of State Respondents’ unconstitutional redistricting process to the State 



Assembly legislation and declare the constitutional infirmity of the Assembly map—as the 



Supreme Court in Harkenrider did once already on March 31, 2022. 



6. With respect to the unconstitutional Congressional and State Senate maps, the 



Court of Appeals held that the proper remedy was for the Supreme Court, with the aid of a neutral 



redistricting expert, serving as special master, to oversee the Congressional and Senate 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=f90XPwvzeggblE5omoqVNQ==
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redistricting.  Petitioners seek the same remedy with respect to the Assembly map.  This Court 



should appoint the same Special Master and proceed on the Assembly map “with all due haste.”  



Id. at *12.  Petitioners are proceeding by temporary restraining order and order to show cause 



because time to fix the Assembly map is rapidly diminishing.  But it is not too late. 



7. Petitioners also seek to move all state and local primaries to either August 23—the 



date when the Congressional and State Senate primaries have already been scheduled—or 



September 13—the date when state and local primaries have historically been held.  Moving the 



primaries will streamline election administration and reduce voter confusion while giving the 



Board of Elections additional time to administer constitutional elections.  The alternative is to 



“subject the People of this state to an election conducted pursuant to an unconstitutional 



reapportionment.”  Id. at *11.   



8. Petitioners thus further request that the Court develop a schedule, as the Court of 



Appeals instructed, for impacted election deadlines and administrative milestones.  See id. at *12.  



In particular, the petition periods for party candidates to obtain signatures for access to the primary 



ballot should be reopened with sufficient time for current and potential candidates to gather the 



requisite designating petition signatures.  Moreover, independent candidates should be given 



sufficient time to collect nominating signatures for the general election.  Because voting district 



membership affects whether someone petitions to become a candidate, whose signatures count, 



what candidates appear on a ballot, and the actual votes cast in a district, the constitutional infirmity 



of the Congressional, Senate, and Assembly maps carry through to such important elements of the 



elections that also warrant a remedy. 



9. Fast-tracking the remedial phase of this action, to redeem the Assembly and other 



primary elections that have been stained by State Respondents’ unconstitutional power-grab is 
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necessary to fully vindicate Petitioners’ and voters’ constitutional rights and restore faith in New 



York’s elections.   



10. The New York Constitution guarantees Petitioners neutral and non-partisan district 



maps and elections.  Petitioners ask this Court to deliver on that guarantee of representative 



democracy by invalidating State Respondents’ illegal attempt to bypass the constitutionally 



mandated process.  This process is critical to ensuring citizens of New York have confidence in 



their elected representatives, and it is critical to reigning in a Legislature incentivized to carve up 



New York voters to serve its own partisan interests. 



PARTIES 



11. Paul Nichols is a registered, eligible, and active voter in the State of New York, 



residing in Queens, New York County.  Petitioner Nichols was a primary Democratic candidate 



for Governor until he was excluded from the ballot because his petition signatures were invalidated 



upon challenge to the New York State Board of Elections. 



12. Gavin Wax is a registered, eligible, and active voter in the State of New York, 



residing in Manhattan, New York County.  Petitioner Wax is the President of the New York Young 



Republican Club. 



13. Gary Greenberg is a registered, eligible, and active voter in the State of New York, 



residing in New Baltimore, Greene County.  Petitioner Greenberg ran for a State Senate seat in 



2020 in District 46.  With the redrawing of district maps for Congress, State Senate, and, as 



Petitioners request, State Assembly, Petitioner Greenberg is a potential candidate for each. 



14. Respondent Kathy Hochul is the Governor of the State of New York.  She is being 



sued in her official capacity. 



15. Respondent Andrea Stewart-Cousins is the New York State Senate Majority Leader 



and President Pro Tempore of the New York State Senate, representing the 35th Senate District.  
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Majority Leader Stewart-Cousins has offices in Albany and at 28 Wells Avenue, Building #3, 5th 



Floor, Yonkers, NY 10701.  She is being sued in her official capacity. 



16. Respondent Carl E. Heastie is the Speaker of the New York State Assembly, 



representing the 83rd Assembly District.  Speaker Heastie has offices in Albany and at 1446 East 



Gun Hill Road, Bronx, NY 10469.  He is being sued in his official capacity. 



17. Respondent New York State Board of Elections is an Executive Department agency 



vested with the authority and responsibility for the administration and enforcement of the laws 



relating to election in the State of New York.  It has its principal place of business at 40 North 



Pearl Street, Suite 5, Albany, NY 12207. 



18. Respondent New York State Legislative Task Force on Demographic Research and 



Reapportionment (“LATFOR”) was established by the Legislature in 1978 pursuant to New York 



Legislative Law § 83-m with the responsibility to prepare and formulate reapportionment plans to 



the Legislature following each decennial census.  LATFOR’s principal place of business is located 



at 250 Broadway, Suite 2100, New York, NY 10007. 



JURISDICTION AND VENUE 



19. The Court has jurisdiction over this Petition under Article III, Section 5 of the New 



York Constitution, Unconsolidated Laws § 4221, and CPLR 3001. 



20. Article III, Section 5 provides that “[a]n apportionment by the legislature, or other 



body, shall be subject to review by the supreme court, at the suit of any citizen, under such 



reasonable regulations as the legislature may prescribe.”  N.Y. Const. art. III, § 5. 



21. Unconsolidated Laws § 4221 provides that “[a]n apportionment by the legislature 



shall be subject to review by the supreme court at the suit of any citizen, upon the petition of any 



citizen to the supreme court where any such petitioner resides and upon such service thereof upon 



the attorney-general, the president of the senate, the speaker of the assembly and the governor, as 
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a justice of the supreme court may direct.”  N.Y. Unconsol. Law § 4221; see also id. § 4225 (“No 



limitation of the time for commencing an action shall affect any proceeding hereinbefore 



mentioned . . . .”). 



22. Venue is proper in this County under Unconsolidated Laws § 4221, which 



authorizes the filing of a petition challenging “[a]n apportionment by the legislature” in “the 



supreme court where any such petitioner resides.”  Venue is also proper under Article III, Section 



5 of the New York Constitution and CPLR § 503(a). 



FACTUAL BACKGROUND 



I. The “Scourge” of Gerrymandering 



23. Defining the boundaries of voting districts—and thus including or excluding certain 



communities and neighborhoods—has tremendous political ramifications.  For that reason, parties 



have historically vied for control over the process of defining those boundaries, and this power 



struggle has been—and remains to this day—subject to political manipulation and abuse.  



24. Gerrymandering is the political manipulation of voting district boundaries to serve 



nakedly partisan ends—shuffling minority party votes into uncompetitive majority-dominant 



districts (where the minority votes are meaningless); dividing and conquering powerful 



communities and neighborhoods; and stacking majority-party blocks to flip or secure districts that 



are considered too “competitive” by the majority party. 



25. Minority votes become practically meaningless because they are not cast in 



competitive races.  The power to make the map becomes the power to pick which party candidate 



will win each electoral district. 



26. In short, gerrymandering is effectively vote rigging, using manipulated district 



lines to ensure dominance by incumbents or candidates favored by the majority party.  In this way, 



gerrymandering is patently anti-democratic. 
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27. As one author succinctly explained: 



Once a decade, every state redraws its electoral districts, 
determining which people will be represented by each politician.  
In many states, this means that politicians gather behind 
computer screens to figure out how they can manipulate the lines 
to box out their competition and maximize the power of their 
political party.  While an increasing number of states employ 
independent commissions to draw district lines, the large 
majority still lack safeguards to prevent partisan favoritism in the 
redistricting process—also known as partisan gerrymandering.1 



28. Consider, for example, Staten Island and the redistricting in 2022 of Congressional 



District 11.  Before 2022, Staten Island—traditionally Republican and considered a community of 



interest—was part of a congressional district that covered Staten Island and adjacent southern 



portions of Brooklyn (as Staten Island itself was not large enough to comprise an entire district).  



But with the new 2022 district map,  Congressional District 11 stretches into northwest Brooklyn, 



pulling in liberal populations and giving Democrats a chance to win the seat. 



29. “The core principle of republican government” is “that the voters should 



choose their representatives, not the other way around.”  Arizona State Legislature v. Arizona 



Independent Redistricting Comm’n, 576 U.S. 787, 824 (2015).  But this principle is negated when 



political parties in power, like State Respondents here, foist on the minority party and the electorate 



illegal voting district maps.   



30. As the Supreme Court in Harkenrider aptly described when it struck down the maps 



at issue in this Petition, gerrymandering is a “scourge” that infects our democratic process and the 



health of the Republic.  Harkenrider I, NYSCEF No. 243 (Decision & Order), at 2. 



 
1 Alex Tausanovitch, The Impact of Partisan Gerrymandering, Ctr. Am. Progress (Oct. 1, 2019), 
https://www.americanprogress.org/article/impact-partisan-gerrymandering/. 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=f90XPwvzeggblE5omoqVNQ==
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II. The People Amend the Constitution and Adopt Redistricting Reforms 



31. In 2014, the citizens of New York amended the Constitution to combat political 



manipulation and gerrymandering of voting districts. 



32. These amendments, and implementing statutes, created an independent redistricting 



commission (the “IRC”), as well as an “exclusive method of redistricting” Congressional, State 



Senate, and State Assembly districts.  Harkenrider III 2022 WL 1236822, at *2, *5, *8; N.Y. 



Const. art. III, § 4(b). 



33. This constitutionally mandated method was designed to limit legislative 



gamesmanship—so that no single party could steer the redistricting process to its own ends.  



Harkenrider III, 2022 WL 1236822, at *2. 



34. It was designed to promote citizen participation, fair representation, and, ultimately, 



confidence in the outcome of elections, thereby ushering in “a new era of bipartisanship and 



transparency.”  Id. 



35. Sadly, State Respondents intentionally created an elaborate subterfuge to eviscerate 



the will of the voters and assure the majority party’s stranglehold on the legislature, denuding the 



role of the IRC. 



36. The IRC is comprised of ten members.  Eight of the members are appointed by the 



majority and minority leaders of the Senate and Assembly.  The eight members then appoint the 



remaining two members. 



37. This bipartisan group is “constitutionally required to pursue consensus to draw 



redistricting lines” and follow a transparent process that engages the public as it crafts new maps 



to propose to the Legislature.  Id. at *7. 



38. Critically, the 2014 constitutional reforms constrain the Legislature’s power to 



bypass the IRC. 
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39. The reforms require the Legislature to consider and vote on the maps proposed by 



the IRC.  After the IRC drafts maps and holds public hearings, the IRC must submit a first set of 



maps to the Legislature by January 15 of the second year following the Census.  Id. at *5 (citing 



N.Y. Const. art. III, § 4(b)). 



40. If either the Legislature or Governor reject the maps, the IRC must revise and 



submit new maps to the Legislature within 15 days, but no later than February 28.  Id.  The 



Legislature must then consider and vote on this second set of maps.  Id. 



41. Only in the event the Legislature votes down the second set of IRC maps—which it 



must do in an “up or down” vote (i.e., without making modification)—does the New York 



Constitution permit the Legislature to undertake amending the IRC’s proposed maps and 



ultimately enact its own district maps.  N.Y. Const. art. III, § 4(b); N.Y. Legis. Law § 93(1); see 



Harkenrider III, 2022 WL 1236822, at *2. 



42. The IRC process was thus “crafted to guarantee that redistricting maps have 



their origin in the collective and transparent work product of a bipartisan commission.”  



Harkenrider III, 2022 WL 1236822, at *7. 



43. The process ensures that the IRC—a bipartisan group independent from the 



Legislature—has “a substantial and constitutionally required role in the map drawing 



process” as a “precondition to redistricting legislation.”  Id. at *8. 



44. Once the constitutional deadline has passed for the IRC to submit a second 



redistricting plan (as it has here), the only alternative to the carefully crafted process set forth in 



Article III § 4 is “court intervention following a violation of the law.”  Id. at *8, *12. 



45. To that end, the New York Constitution and State statute empower “any citizen” 



to enforce the 2014 amendments, expressly conferring standing on any citizen of New York to 
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bring an action to challenge the Legislature’s enacted maps as either procedurally or substantively 



defective.  Id. at *4 (quoting N.Y. Const. art. III, § 5, and N.Y. Unconsolidated Laws § 4221). 



46. The Legislature’s maps are procedurally defective where, as set forth above, the 



IRC fails to present a plan to the Legislature, or the Legislature fails to consider and vote on such 



a plan.  Id. at *9. 



47. The Legislature’s maps are substantively defective where they have been drawn 



with an intent or motive “to ‘discourage competition’ or ‘favor or disfavor incumbents or 



other particular candidates or political parties.’”  Id. at *10 (quoting N.Y. Const. art. III, § 



4(c)(5)). 



48. Either defect renders the Legislature’s maps unconstitutional, necessitating judicial 



intervention and remedy pursuant to Article III § 4.  Id. at *11-12. 



III. The IRC and Legislature Attempt to Evade the 2014 Constitutional Reforms 



49. As alleged above, every ten years, New York must redraw its legislative districts to 



account for population changes reported in the Federal Census.  Harkenrider III, 2022 WL 



1236822, at *7 (citing N.Y. Const. art. III, § 4).   



50. The State’s prior redistricting occurred in 2012, after the 2010 Census. 



51. Ten years later, now in 2022, new maps are constitutionally mandated.  Id.  



Naturally, population changes occurred in the State of New York between 2012 and 2022.  For 



example, as reported by the 2020 Census, released on April 26, 2021, New York’s resident 



population increased by more than 4 percent, or 823,147 residents, since 2010—enough new voters 



to change the outcomes of multiple races. 



52. After the 2020 Census was released, Democratic and Republican leaders in the New 



York Legislature appointed their respective delegations to the IRC, and the IRC commenced 



drafting new district maps to account for the population change reported in the 2020 Census. 
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5 3 .  As required by the Constitution, the IRC held public meetings across the State 



throughout 2021 to hear public testimony about draft maps and the redistricting process.2  N.Y. 



Const. art. III, § 4(c). 



5 4 .  After nine meetings, the IRC released initial map drafts on September 15, 2021.   



55. Through October and November, the IRC held fourteen more public hearings on 



the draft maps and redistricting process.  It also solicited written comments from the public, where 



stakeholders and voters voiced further concerns and suggestions.3 



56. During that time, eschewing the will of voters, the Legislature tried, but failed, to 



enact a constitutional amendment in November 2021 that would have created an end-run around 



the IRC process created by the 2014 reforms.  Harkenrider I, NYSCEF No. 243 (Decision & 



Order), at 7. 



57. Under this failed amendment, the Legislature would have been able to create its 



own redistricting plan should the IRC submit no map for consideration and vote, effectively 



removing the IRC and associated public participation from the map-drawing process. 



58. Unsurprisingly, New York citizens voted down the Legislature’s craven 



amendment, which was intended to protect favored candidates and incumbents. 



59. Undaunted, the Legislature and the Governor, just three weeks later, enacted a 



statute that gave the Legislature the same powers as its failed constitutional amendment to bypass 



the Article III § 4 process.  (This statute would go on to be struck down by the Court of Appeals 



 
2 See N.Y. State Independent Redistricting Comm’n, Meetings, NYIRC, https://www.nyirc.gov/meetings 
(last visited May 2, 2022). 
3 See N.Y. State Independent Redistricting Comm’n, Submissions, NYIRC, 
https://www.nyirc.gov/submissions (last visited May 2, 2022). 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=f90XPwvzeggblE5omoqVNQ==








12 
 



as “unconstitutional to the extent that it permits the legislature to avoid a central 



requirement of the reform amendments.”  Harkenrider III, 2022 WL 1236822, at *9.) 



60. The IRC pressed forward.  It held its last public hearing on December 5, 2021, and 



the final deadline for public comment on draft maps was December 6. 



61. With public hearings and comments closed, the IRC members began negotiations 



amongst themselves to finalize a set of maps to submit to the Legislature.  But the IRC members 



were unable to reach an agreement or consensus. 



62. On January 3, 2022, the Democratic delegation and their appointee voted for one 



redistricting plan, and the Republican delegation and their appointee voted for another.  Id. at *2. 



63. The Legislature received both plans from the IRC and voted upon them without 



amendment, rejecting both without public input.  Id.  It notified the IRC of its rejection on January 



10, 2022.  Id. 



64. Consequently, under Article III § 4(b) of the New York Constitution, the IRC was 



required to draft a new redistricting plan to submit to the Legislature within 15 days, by January 



25, 2022.  And the Legislature was required to review and vote on this second plan.   



65. Rather than submit a new plan, the IRC informed the Legislature that it was again 



deadlocked and would not send a second set of maps to the Legislature for review or a vote.  Id.  



The January 25 deadline passed without the IRC submitting any new maps, or the Legislature 



voting on such maps, as was constitutionally required.  Id. 



66. Instead, over the next week, the Democrat-controlled Legislature drafted and 



enacted its own set of maps—along a party-line vote without public input—thereby effectuating a 



partisan redistricting of Congressional, State Senate, and State Assembly districts.  Id.   
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67. Sadly, despite the undeniable (and now declared) infirmity, Democratic Governor 



Hochul signed these maps into law on February 3, 2022.  See 2021–2022 N.Y. Reg. Sess. Leg. 



Bills A.9040- A and A.9168. 



IV. The Court of Appeals Holds That the 2022 District Maps Are Unconstitutional 



68. The same day the Governor signed the maps into law, a group of New York citizens 



filed a special proceeding in the Supreme Court of the County of Steuben challenging the 



constitutionality of the Congressional and (after amending their petition) Senate maps.  See 



Harkenrider I, NYSCEF No. 18 (Amended Petition). 



69. The Harkenrider petitioners claimed that the maps (1) were the product of a 



constitutionally defective process, and (2) were unconstitutional partisan gerrymanders. 



70. On March 31, 2022, following a bench trial and extensive expert testimony, the 



Supreme Court voided the Congressional and Senate maps, holding that the IRC and Legislature 



had failed to follow the necessary constitutional procedure for submitting and reviewing a second 



set of redistricting plans when the Legislature rejected the IRC’s first redistricting plan.   



71. The Supreme Court further held that the Congressional maps had been drawn with 



impermissible political bias—i.e., were gerrymandered—and were void for that reason as well.  



See Harkenrider I, NYSCEF No. 243 (Decision & Order), at 14. 



72. Of particular relevance here, the Supreme Court voided the Assembly map because 



“[t]he same faulty process was used for all three maps” and “[t]herefore new maps will need 



to be prepared for the Assembly Districts as well.”  Id. at 10. 



73. On appeal, the Fourth Department vacated the Supreme Court’s holding that the 



Senate and Assembly maps were procedurally defective and therefore void.  Harkenrider v. 



Hochul, No. 22-00506, 2022 WL 1193180, at *3 (4th Dep’t Apr. 21, 2022) (“Harkenrider II”).   



74. The Fourth Department’s decision was quickly overturned. 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=7t/SQXrtJG2_PLUS_2juTEmQVCA==


https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=f90XPwvzeggblE5omoqVNQ==
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75. Six days later, on April 27, 2022, the New York Court of Appeals reversed the 



Fourth Department, reinstating the Supreme Court’s decision that “the legislature and the IRC 



deviated from the constitutionally mandated procedure” and so the Congressional, Senate, and 



Assembly maps were all defective.  Harkenrider III, 2022 WL 1236822, at *5. 



76. “[T]here can be no question,” the Court of Appeals found, “that the drafters of 



the 2014 constitutional amendments and the voters of this state intended compliance with 



the IRC process to be a constitutionally required precondition to the legislature’s enactment 



of redistricting legislation.”  Id. at *9.  Indeed, “no one disputes” that the IRC and Legislature 



had “failed to follow the procedure commanded by the State Constitution.”  Id. at *1. 



77. The Court of Appeals found that the Assembly map suffered from the same 



“procedural infirmity” as the Congressional and Senate maps.  Id. at *11 n.15. 



78. However, the Court of Appeals declined to sua sponte invalidate the Assembly map 



because the petitioners had neither sought such relief nor appealed the Fourth Department’s 



vacatur of the Supreme Court’s voiding of the Assembly map.  Id. at *11 n.15. 



79. In short, the Assembly map is clearly void, and a declaration to that effect depends 



on nothing more than the institution of this action, thus finally giving full effect to the 2014 



constitutional amendments. 



V. The Court of Appeals Remands to the Supreme Court to Oversee Redistricting and 
Order Other Necessary Relief 



80. The constitutional deadline for the IRC to submit a second redistricting plan has 



passed.  Consequently, the Legislature’s unconstitutional maps are “incapable of a legislative 



cure.”  Harkenrider III, 2022 WL 1236822, at *12. 
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81. The Court of Appeals therefore remanded the matter to the Supreme Court to craft 



and adopt redistricting maps in a court-supervised process, as authorized by Article III, § 4(e) of 



the New York Constitution.  Id. 



82. Judicial oversight, the Court of Appeals explained, is “required to facilitate the 



expeditious creation of constitutionally conforming maps for use in the 2022 election and to 



safeguard the constitutionally protected right of New Yorkers to a fair election.”  Id. at *1. 



83. The Supreme Court was directed to adopt a redistricting plan “with the assistance 



of a neutral expert, designated a special master, following submissions from the parties, the 



legislature, and any interested stakeholders who wish to be heard.”   Id. at *12. 



84. The Court of Appeals rejected the state respondents’ request to defer a remedy until 



after the 2022 election cycle.  Harkenrider III, 2022 WL 1236822, at *12.  The Court of Appeals 



was “confident that, in consultation with the Board of Elections, Supreme Court can swiftly 



develop a schedule to facilitate an August primary election, allowing time for the adoption 



of new constitutional maps, the dissemination of correct information to voters, the 



completion of the petitioning process, and compliance with federal voting laws, including the 



Uniformed and Overseas Citizens Absentee Voting Act.”  Id. at *12. 



85. Consequently, two days after the Court of Appeals decision, the Supreme Court on 



April 29, 2022, moved the Congressional and State Senate primaries to August 23; it scheduled a 



public hearing for input on new maps with the Special Master it had appointed during the pendency 



of the appeals for five business days later on May 6; it set a deadline for the Special Master to 



produce new, proposed maps six business days later on May 16; and, after public comment on the 



Special Master’s proposed maps, final nonpartisan maps will be issued four business days later on 
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May 20.4  See Harkenrider I, NYSCEF Nos. 296 (Second Amended Order), 301 (Preliminary 



Order). 



86. The Supreme Court, however, did not grant critical relief relating to the Assembly 



map, the candidate petitioning periods, or primary elections.  No party sought such relief. 



87. First, the Supreme Court did not void the unconstitutional Assembly map or order 



that a new map be drawn. 



88. Second, the Supreme Court did not move the Assembly or Statewide primaries, 



notwithstanding that those primaries are based on unconstitutional maps. 



89. It is necessary to move the Assembly primary, just as it was for the Congressional 



and Senate primaries, to implement a new map and make room for associated election deadlines. 



90. It is also necessary to move the primary election for Statewide office.  The 



Statewide primary is tainted because candidates for Statewide office must obtain petition 



signatures from 50% of Congressional districts—which the Court of Appeals held were both 



procedurally and substantively unconstitutional—to appear on the primary ballot. 



91. Third, and relatedly, the Supreme Court has only opened new designating and 



independent nominating petition periods for Congressional and State Senate offices, leaving party 



and independent candidates for Statewide, State Assembly, and local offices without recourse.  See 



Harkenrider I, NYSCEF No. 524 (Order). 



92. To appear on a primary ballot, a candidate for Statewide, Congressional, State 



Senate, State Assembly, and local offices must obtain signatures from voters who meet specific 



district residency requirements.  See N.Y. Elec. Law § 6-134. 



 
4 The Supreme Court appointed Dr. Jonathan Cervas as Special Master.  He will complete most of his work 
on May 16.  This Court should also appoint Dr. Cervas, who now has expertise and should be able to craft 
a new Assembly map—just one map—on an even shorter timeline. 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=skV0Xjsh7Pygcyv9q1wFTw==


https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=lfk2eENomEBKNwVoEssh1g==


https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=FbCU0DVetpiu3uNl_PLUS_Dz4Zw==
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93. Once maps are redrawn, signatures that candidates have obtained may no longer 



comply with state law and will thus be invalid.  Problematically, such signatures will likely reflect 



support from voters that are no longer in the candidate’s district. 



94. Further, candidates who were excluded in the now-closed designating petitioning 



periods for Statewide and State Assembly offices will be eligible to seek signatures from new 



voters who are within their district after maps are redrawn.  Candidates’ calculus as to whether to 



run for office may change as the competitive dynamics of a district change. 



95. The last day to file designating petitions for candidates seeking to appear on a 



primary ballot for the June 28, 2022, primary was April 7, 2022.  See Devlin Affirmation Ex. 1.  



On May 4, 2022, the State Board of Elections certified certain primary ballots.5 



96. Candidates for Statewide and State Assembly offices who did not complete the 



designating petitioning process with unconstitutional district maps in place have been excluded 



from the ballot and will have no opportunity to obtain new signatures based on constitutional maps. 



97. If the petition period is not reopened, then primary ballots will reflect a slate of 



candidates that were beneficiaries of an unconstitutional gerrymander and redistricting process 



with petition signatures that are no longer valid.  Furthermore, potential candidates who were 



excluded under the unconstitutional district maps will have no chance to seek office. 



98. For example, Petitioner Nichols’s signatures were invalidated for his gubernatorial 



primary run on the Democratic ticket.  Once a constitutional Congressional map is adopted, he will 



have no opportunity to circulate designating petitions to obtain ballot access as a Democrat.  If a 



designating petition period were reopened for Statewide races, as it should be (which would likely 



 
5 See N.Y. State Board of Elections, Certification for the June 28, 2022 Primary Election (May 4, 2022), 
https://www.elections.ny.gov/NYSBOE/Elections/2022/Primary/Jun282022PrimaryCertification.pdf. 
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require moving the primary to August 23 or September 13), Petitioner Nichols would seek to run 



again as a Democratic candidate for Governor.  Nichols Affirmation ¶¶ 2-3, 7. 



99. Typically, candidates have approximately twenty-eight business days to collect and 



file designating petitions.  See Devlin Affirmation Ex. 1. 



100. Likewise, candidates running on an independent ballot line must obtain petition 



signatures from signatories who meet specific district-based residency requirements in order to 



appear on the general election ballot.  See N.Y. Elec. Law § 6-138. 



101. If this period is not appropriately extended, candidates currently collecting 



signatures may unwittingly obtain signatures that will be rendered invalid once maps are redrawn 



and will not have enough time to obtain new signatures.  The current process is interfering with 



their ability to obtain a third-party ballot line to advance their respective candidacies. 



102. For example, Petitioner Nichols intends to circulate an independent nominating 



petition to appear on the general election ballot as a third-party candidate for Governor but the 



current process is interfering with his ability to appear as a third-party candidate.  If he cannot 



secure a third-party line either, voters who support him will not be able to vote for him this election 



cycle.  Nichols Affirmation ¶¶ 4-6.  



103. Further, candidates who, once seeing the redrawn maps, would decide to run as an 



independent may not have enough time to collect petitions. 



104. Typically, candidates have approximately thirty business days to collect and file 



independent nominating petitions.  See Devlin Affirmation Ex. 1. 



105. These three components of relief—voiding the State Assembly map, enjoining state 



and local primary elections, and adopting appropriate designating and independent nominating 



petition periods—are necessary to remedy the Legislature’s brazen constitutional violations. 
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VI. Petitioners Wax and Greenberg Move to Intervene in the Harkenrider Action 



106. Within a week of the Court of Appeals’ decision, Petitioners Wax and Greenberg 



separately moved by order to show cause to intervene in Harkenrider under CPLR 1012 and 1013. 



107. Petitioners Wax and Greenberg sought to be heard on their claims that the 



Assembly map was unconstitutional and on their requests for complete relief to the constitutional 



violations of the Legislature and thus fill the gap left by the current petitioners. 



108. No party disputed that the Assembly map was unconstitutional.  That fact was 



effectively conceded at oral argument by counsel for Respondent Heastie: 



THE COURT: . . . I don’t think you disagree that, you know, the 
ruling is that the assembly maps are defective procedurally.  So, 
what’s the answer here?  Do you just let those go for the next ten 
years? 



[COUNSEL]: Yes.  And here’s the reason why.  Because the New 
York Court of Appeals had an opportunity when we were there 
about two weeks ago to invalidate the assembly maps if they wanted. 



. . . 



If the Court of Appeals was of the view that the assembly maps 
should be invalidated, the Court of Appeals could have done that at 
that time, and it pointedly chose not to.  And I commend the court 
to footnote number 15, which -- 



THE COURT: But they said because it hadn’t been challenged. 



[COUNSEL]: Because it hadn’t been challenged. 



THE COURT: Now it is, or they want to get it to challenge. 



[COUNSEL]: And the thing is, constitutional violations go by the 
wayside all the time because they are not timely challenged. 



Devlin Affirmation Ex. 2, at 65:19-66:1. 



109. Of course, counsel was wrong.  The Court of Appeals did not have any opportunity 



to invalidate the Assembly map; it found that “we may not invalidate the assembly map despite 



its procedural infirmity” because “petitioners neither sought invalidation of the 2022 state 
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assembly redistricting legislation in their pleadings nor challenge[d] in this Court the 



Appellate Division’s vacatur of the relief granted by Supreme Court.”  Harkenrider III, 2022 



WL 1236822, at *11 n.15 (emphasis added). 



110. While there is no question that the Assembly map is unconstitutional, all parties 



opposed intervention, and on May 11, the Supreme Court denied Petitioner Wax’s and Greenberg’s 



motions as “untimely” and because “to permit them to intervene at this time would be 



extremely burdensome to the court and existing parties.”  Harkenrider I, NYSCEF No. 522 



(Decision & Order), at 4. 



111. The Supreme Court “agree[d] with the potential intervenors Greenberg and 



Wax that the Assembly maps were unconstitutional in the manner they were enacted.”  Id. 



at 3.  The Supreme Court also “agree[d] that the current petitions and Petitioners do not 



adequately represent the interests of Greenberg and Wax when it comes to challenging the 



Assembly District maps.”  Id. 



112. But the Supreme Court dismissed their motions as untimely because “it was clear 



from the Petition and Amended Petition [filed in early to mid-February] that the Assembly 



Districts were not being challenged.”  Id. at 2. 



113. The Supreme Court observed that “if a separate action can be maintained then 



the intervenors rights are not affected by a decision in this case,” and that “permitting 



intervention could substantially affect the rights of the Petitioners in that it could and likely 



would result in new maps not being enacted in time for a primary this year.  Such a result 



would impact the Congressional and State Senate maps that should be in place by May 20th.  



Since the court has received no potential maps with regard to new Assembly District lines it 



would most assuredly mean that new maps could not be in place by May 20th.”  Id. at 3. 





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=GGl94mrzzs8RHRsi6KOZvw==
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114. But “[n]othing in this Decision and order,” the Supreme Court concluded, “is 



meant to prevent either [Petitioners Greenberg or Wax] from pursuing a separate action to 



challenge the Assembly maps.”  Id. 



VII. The New York State Board of Elections Neglects to Address Unconstitutional 
District Maps and Unlawfully Certifies and Mails Certain Primary Ballots 



115. Over a month ago, on March 31, State Respondents, including the Board of 



Elections, learned that Congressional, State Senate, and State Assembly maps would potentially 



need to be replaced when the Supreme Court in Harkenrider declared all three unconstitutional. 



116. Further, the Board of Elections knew that moving the primary elections would 



likely be necessary if new maps were to be adopted. 



117. Indeed, just prior to the March 31 decision, the parties in Harkenrider submitted 



supplemental briefing on the issue of remedy and changing election dates and deadlines. 



118. In an affidavit submitted with this briefing, Co-Executive Director Valentine of the 



Board of Elections expressly contemplated the possibility of “a court-ordered August 23, 2022, 



Congressional and State Senate primary,” where “the ballot access process could be adjusted 



to be completed no later than June 2, 2022, and the primary held August 23, 2022, this would 



provide the same 82 days that currently exist in under law for June 28, 2022 primary.  This 



would allow time for the boards to certify the primary ballot and send any military and 



overseas ballots by July 8, 2022.”  Harkenrider I, NYSCEF No. 239 (Valentine Affidavit), ¶ 8. 



119. But the Board of Elections apparently did nothing to plan for that eventuality for 



any of the races.  They came up with no contingencies to implement new maps and ensure the 



State could administer an election complying with the Constitution. 



120. The Board of Elections apparently only mobilized after the Supreme Court ordered 



on April 29, 2022, that the Congressional and State Senate primaries be moved to August 23.  Co-





https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=GOl7II76hnuZSE4rzKjEig==
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Executive Director Valentine stated (rather opaquely) in an affidavit opposing Petitioner Wax’s 



and Greenberg’s motions to intervene that the Board of Elections and local boards of elections 



“have been aware of this change for some time now”—referring to the “August congressional 



and State Senate primaries ordered by [the Supreme Court]”—and “have been preparing for 



those offices to be contested at an August primary.”  Harkenrider I, NYSCEF No. 430 



(Valentine Affidavit), ¶ 8. 



121. The Board of Elections’ delay is astounding.  The Supreme Court had held on 



March 31 that all maps were unconstitutional, the Fourth Department’s had held on April 21 that 



the Congressional map was unconstitutional, and the Court of Appeals had held on April 27 that 



all maps were unconstitutional while stating that moving the primaries to August will “likely be 



necessary.”  Harkenrider III, 2022 WL 1236822, at *12 



122. Rather than create solutions to the unconstitutional district maps, the Board of 



Elections has perpetuated an unconstitutional status quo through delay and apathy. 



123. Not only that, but the Board of Elections has taken affirmative steps without 



authority to entrench that unconstitutional status quo. 



124. On May 4, the Board of Elections certified certain primary election ballots for 



Assembly and Statewide office, and on or around May 13, the Board of Elections mailed the same 



primary ballots to military and overseas voters.6  It did this knowing the ballots are based on 



unconstitutional maps.  And it has offered no authority for ignoring constitutional requirements. 



 
6 See N.Y. State Board of Elections, Certification for the June 28, 2022 Primary Election (May 4, 2022), 
https://www.elections.ny.gov/NYSBOE/Elections/2022/Primary/Jun282022PrimaryCertification.pdf; 
Harkenrider I, NYSCEF No. 430 (Valentine Affidavit), ¶¶ 10-11; Harkenrider I, NYSCEF No. 435 
(Executive Respondents’ Opposition to Intervention), at 11. 
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VIII. The Board of Elections Fails to Justify Why It Cannot Administer an Election that 
Passes Constitutional Muster 



125. State Respondents have repeatedly argued in Harkenrider I since March that it 



would be “virtually impossible” or “[im]practicable” to hold elections if the unconstitutional 



maps are replaced for the 2022 primary.  NYSCEF No. 234 (Petitioners’ Supplement Brief 



Addressing Remedies), at 7; NYSCEF No. 233 (Hecker Affirmation), ¶ 14. 



126. Notwithstanding these earlier pronouncements, the parties and the Supreme Court 



are now proceeding apace with the Special Master to replace the Congressional and Senate maps. 



127. New York has extensive experience with adjusting election deadlines and primaries 



and is ably capable of doing so again. 



128. As Co-Executive Director Valentine averred, “as recently as 2020 executive 



orders have altered the [ballot access] process at the eleventh hour to address exigent 



circumstances, then due to a global pandemic.”  Harkenrider I, NYSCEF No. 239 (Valentine 



Affidavit), ¶ 4. 



129. The “exigent circumstances” today, by contrast, are State Respondents’ own fault, 



and they should not be allowed to waltz into the 2022 elections without fixing their grave errors. 



130. There is a simple solution: hold the federal Congressional primary on August 23 



and state and local primaries on either August 23 or the second Tuesday of September, which is 



the 13th. 



131. This solution has historical precedent.  In 2012, 2014, 2016, and 2018, the federal 



primary election was held in June and state and local primaries were held in September. 



132. Yet, today, the Board of Elections protests that moving another primary would 



create “additional, potentially unbearable burdens on the State’s election system.”  



Harkenrider I, NYSCEF No. 430 (Valentine Affidavit), ¶ 8. 
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133. What the Board of Elections does not say is that it is impossible.  They do not 



explain why they “have no practical solutions” for the “additional burden[s]” and “logistical 



hurdles.”  Id. ¶¶ 19, 27.  Whatever burdens there may be, moving the dates back and consolidating 



all the state races on a single primary day will both ease those burdens and, much more importantly, 



reduce voter confusion and ensure that the constitutional injury to voters that the Court of Appeals 



sought to avoid—“subject[ing] the People of this state to an election conducted pursuant to 



an unconstitutional reapportionment”—is avoided.  Harkenrider III, 2022 WL 1236822, at *11. 



134. Indeed, the Attorney General stated at the Harkenrider trial that holding two 



primaries would carry “major risks.”  Devlin Affirmation Ex. 3, at 126:4. 



135. It appears the Board of Elections has not even tried to come up with solutions. 



136. This is unacceptable.  New York is at risk of holding unconstitutional elections and 



undermining voters’ confidence in our political system and government. 



137. Just as the Court of Appeals in Harkenrider III found no good reason to delay a 



remedy for the unconstitutional Congressional and State Senate maps, there is no good reason to 



delay a remedy to the unconstitutional Assembly map, Statewide primary, or petitioning periods. 



138. This Court should follow the clear mandate of the Court of Appeals. 



139. First, this Court should void the 2022 State Assembly map. 



140. The IRC and Legislature indisputably failed to comply with Article III, § 4(b) of 



the New York Constitution—enacting, as the Court of Appeals held, an Assembly map with a fatal 



constitutional defect that undermines the goals of the 2014 amendments. 



141. The only option here is for this Court to declare the unconstitutional Assembly map 



void and adopt a new one while making necessary arrangements for the 2022 election cycle. 
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142. Second, this Court should move all state and local primaries to August 23 or 



September 13 (while leaving the Congressional primary on August 23 as currently scheduled).7 



143. If August 23 does not present enough time, then moving state and local primaries 



to September would merely put them on a date where they have been held in past years and give 



the Board of Elections ample time to implement new maps and move associated milestones. 



144. Third, this Court should open sufficient petition periods for current and potential 



party and independent candidates to obtain access to primary and general election ballots.8 



145. As alleged above, some candidates have been unfairly excluded and others will be 



placed on ballots notwithstanding invalid signatures.  Potential new candidates may wish to run 



for office after finding themselves in a redrawn district where they are now competitive and can 



obtain signatures that they could not have before.  Potential candidates who had considered running 



on a party ticket may choose instead to run as an independent, and vice-versa.9 



 
7 The Congressional primary election is subject to a federal requirement to mail military and overseas ballots 
45 days before an election.  See 52 USC § 20302 (The Uniformed and Overseas Citizens Absentee Voting 
Act).  As such, the Congressional primary should remain on August 23; but this federal statutory 
requirement does not apply to state and local elections. 
8 Respondents have argued in Harkenrider I that Petitioner Greenberg lacks standing to seek relief as to 
petition signatures and period.  See NYSCEF No. 435 (Executive Respondents’ Opposition to Intervention), 
at 5-6; NYSCEF No. 467 (Respondent Heastie’s Opposition to Intervention), at 15.  Petitioners’ standing 
to seek relief as to designating and nominating petitions is grounded in their broad standing recognized by 
the Court of Appeals for “any citizen” to “seek judicial review of a legislative act establishing electoral 
districts” and associated relief, including “the completion of the petitioning process.”  Harkenrider III, 
2022 WL 1236822, at *4, 12.  Respondents’ argument in their oppositions to intervention the issue of 
independent nominating petitions is not ripe is equally frivolous: candidates are currently gathering 
signatures and must file them before May 31—that amount of time is insufficient and presently hindering 
candidates’ ability to marshal the requisite support to earn an independent ballot line, as Congressional and 
State Senate maps will not be released until May 20, and a State Assembly map has not been redrawn.  Any 
statute of limitations argument regarding challenging designating petitions is also irrelevant—Petitioners 
are not challenging specific designating petition signatures. 
9 In this way, the Legislature’s unconstitutional redistricting has harmed voters’ and candidates’ interests 
in fair and accurate representation.  As alleged above, to appear on a ballot, candidates must collect 
signatures from voters who meet certain residency requirements under state law.  The redrawing of district 
lines makes it likely that many of these signatures will no longer meet statutory requirements.  Unless the 
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146. This Court does not have to restart the entire process—it need only allow existing 



candidates to cure invalid signatures once maps are redrawn and grant new candidates another 



chance to obtain the requisite signatures based on constitutionally compliant districts. 



147. As Co-Executive Direct Valentine averred in March in Harkenrider I: “Candidates 



adjusted to such changes in the past for prior redistricting changes due to court orders, and 



there is no real reason candidates and election officials cannot be similarly responsive to 



necessary changes in response to this Court’s remedial decisions.”  Harkenrider I, NYSCEF 



No. 239 (Valentine Affidavit), ¶ 5. 



*    *    * 



148. The Supreme Court Steuben County has granted partial relief on Petitioners’ 



constitutional claims.  The Congressional and State Senate maps are currently being redrawn and 



will be completed on May 20, 2022, and their primaries have been moved to August 23, 2022.  



The Supreme Court has also adopted designating and independent nominating petition periods and 



procedures for Congressional and State Senate candidates.10 



 
periods for collecting such signatures are reopened or extended, candidates who do not have the requisite 
signatures (which reflects a level of support within their relevant political unit for eligibility to appear on a 
ballot) will nonetheless be allowed to run for office.  Further, potential candidates who decided not to run 
under the constitutionally defective maps—because they lacked the requisite support or found themselves 
uncompetitive—will be harmed.  They will be denied the opportunity to seek election where—once the 
maps are redrawn—they are now competitive candidates for office.  As a result, voters will be deprived of 
a fair and accurate slate of candidates in the 2022 election cycle, as well as proper representation for years 
to come.  This affects all offices: Statewide, Congressional, State Senate, State Assembly, and local. 



It is critical for this Court to ensure that candidates in the 2022 election cycle reflect the interests 
of their actual constituencies.  Because some persons who may have chosen not to step forward as 
candidates based on the existing, unconstitutional maps—believing themselves to be uncompetitive—and 
because some candidates may have invalid signatures but still be able to cure them, this Court should open 
a sufficient petition period for Statewide, Congressional, State Senate, State Assembly, and local offices 
and adopt any other necessary remedial measures.  There will be ample time for candidates to circulate 
petitions if this Court adopts an August 23 or September 13 primary date for state and local offices. 
10 Petitioners do not concede that the petition periods ordered by the Supreme Court Steuben County are 
adequate and reserve their right to request different petition periods should the political calendar need to be 
changed to make the relief sought herein effective. 
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149. Petitioners ask this Court to complete the Court of Appeals’ mandate and grant full 



relief.  “Prompt judicial intervention is both necessary and appropriate to guarantee the 



People’s right to a free and fair election.”  Harkenrider III, 2022 WL 1236822, at *12. 



FIRST CAUSE OF ACTION 



Failure to Follow Constitutional Procedures for Redistricting Congressional, State Senate, 
and State Assembly District Maps 



(N.Y. Const. art. III, § 4(b)) 



150. Petitioners incorporate each of the foregoing paragraphs as if fully set forth herein. 



151. Every ten years, New York must reapportion districts “to account for population 



shifts” reported in the Federal Census.  Harkenrider III, 2022 WL 1236822, at *1. 



152. Article III, § 4(e) of the New York Constitution provides that “[t]he process for 



redistricting congressional and state legislative districts established by this section and 



sections five and five-b of this article shall govern redistricting in this state.”  N.Y. Const. art. 



III, § 4(e). 



153. Article III, § 4(b) requires that, should the Legislature “fail to approve the 



legislation implementing the first redistricting plan” prepared by the IRC, the IRC then “shall 



prepare and submit to the legislature a second redistricting plan and the necessary 



implementing legislation for such plan,” and that “[s]uch legislation shall be voted upon, 



without amendment.”  N.Y. Const. art. III, § 4(b). 



154. Only then, after rejecting a second redistricting plan, or, after the Governor vetoes 



such plan, may the Legislature “introduce” its own “implementing legislation” along with “any 



amendments” that comply with Article III, Section 4.  N.Y. Const. art. III, § 4(b). 



155. After the Legislature rejected the first-round maps introduced by the IRC, and the 



IRC did not adopt and introduce second-round maps to the Legislature within 15 days, the 



Legislature was left with no maps to act on within the scope of its limited constitutional role. 
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156. As a result, the Legislature did not consider a second map from the IRC, which 



mandatory consideration was required before the Legislature was constitutionally permitted to 



adopt its own Congressional map.  N.Y. Const. art. III, § 4(b). 



157. On February 3, 2022, several voters of New York challenged the constitutionality 



of this process, and, on April 27, 2022, the Court of Appeals held that the procedure used by the 



IRC and Legislature was unconstitutional.   Harkenrider III, 2022 WL 1236822, at *11. 



158. The State Constitution “requires expedited judicial review of redistricting 



challenges . . . and authorizes the judiciary to ‘order the adoption of, or changes to, a 



redistricting plan’ in the absence of a constitutionally-viable legislative plan.”  Id. at *2 (citing 



NY Const, art III, § 4(e) then quoting id. § 4(e)). 



159. Further, “judicial oversight is required to facilitate the expeditious creation of 



constitutionally conforming maps for use in the 2022 election and to safeguard the 



constitutionally protected right of New Yorkers to a fair election.”  Id. at *1. 



160. “[I]n consultation with the Board of Elections, Supreme Court can swiftly 



develop a schedule to facilitate an August primary election, allowing time for the adoption 



of new constitutional maps, the dissemination of correct information to voters, the 



completion of the petitioning process, and compliance with federal voting laws, including the 



Uniformed and Overseas Citizens Absentee Voting Act.”  Id. at *12. 



161. The Harkenrider petitioners have sought only partial relief to the unconstitutional 



apportionment of Congressional, State Senate, and State Assembly district maps and failed to fully 



vindicate the rights of Petitioners and New York voters. 
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SECOND CAUSE OF ACTION 



Declaratory Judgment – Invalidate State Assembly Map 
(CPLR § 3001) 



162. Petitioners incorporate each of the foregoing paragraphs as if fully set forth herein. 



163. Petitioners seek a declaratory judgment from the Court “as to the rights and other 



legal relations of the parties,” CPLR § 3001, regarding the constitutionality of the Assembly map 



(“2022 State Assembly map”).  See 2021–2022 N.Y. Reg. Sess. Leg. Bills A.9040-A and A.9168. 



164. This issue is ripe for judicial review. 



165. If this constitutional question is not resolved, neither Petitioners, State 



Respondents, nor the citizens of New York will have adequate guidance regarding the propriety of 



the enacted maps, in preparation for impending elections, which will be left in limbo following the 



Court of Appeals decision in Harkenrider. 



166. If this constitutional question is not promptly resolved, it will be too late to do so 



without threatening the integrity of upcoming elections, leaving the voters of New York with an 



indisputably unconstitutional map in the elections. 



167. This Court should enter judgment declaring that the 2022 State Assembly map 



violates the New York Constitution and is therefore void ab initio. 



PRAYER FOR RELIEF 



WHEREFORE, Petitioners pray for relief as follows: 



First, declaring pursuant to CPLR § 3001 that the 2022 State Assembly map, see 2021–



2022 N.Y. Reg. Sess. Leg. Bills A.9040-A and A.9168, is void based upon the constitutional flaws 



in its adoption previously found by the Court of Appeals; 



Second, appointing a special master to adopt a legally compliant State Assembly map; 
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Third, enjoining Respondents to adjourn the primary election date for state and local 



elections to August 23, 2022, or, alternatively, September 13, 2022; 



Fourth, enjoining Respondents to open designating and independent nominating petition 



periods, see N.Y. Elec. Law §§ 6-134, 6-138, for Statewide, Congressional, State Assembly, State 



Senate, and local offices with deadlines sufficient for current candidates to obtain new designating 



petition signatures or run independently, and for potential candidates to newly qualify for primary 



elections or as an independent in the general election; 



 Fifth, suspending or enjoining the operation of any other state laws, or vacating any 



certifications or other official acts of the acts of the New York State Board of Elections or other 



governmental body, that would undermine this Court’s ability to offer effective and complete relief 



for the November 2022 elections and related primaries; 



Sixth, awarding Petitioners reasonable attorneys’ fees and costs; and 



Seventh, awarding such other and further relief as this Court may deem just and proper. 
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Dated: New York, NY  
May 15, 2022 



 Respectfully submitted, 



WALDEN MACHT & HARAN LLP 



 By:    /s/ Jim Walden 



  
Jim Walden 
Peter A. Devlin 
250 Vesey Street, 27th Floor 
New York, NY 10281 
Tel: (212) 335-2030 
jwalden@wmhlaw.com 
pdevlin@wmhlaw.com 
 
Attorneys for Petitioners Paul Nichols and Gary 
Greenberg 



  LAW OFFICE OF AARON S. FOLDENAUER 



 By:    /s/          Aaron S. Foldenauer 



  
Aaron S. Foldenauer 
30 Wall Street, 8th Floor 
New York, NY 10005 
Tel: (212) 961-6505 
aaron@nyelectionlaw.com 
 
Attorney for Petitioner Gavin Wax 
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At        Part      of the Supreme Court of the State 
of New York, held in and for the County of New 
York at the Courthouse, 60 Centre Street, New 
York, NY on the       day of May, 2022 



 
PRESENT:    
 
PAUL NICHOLS, GAVIN WAX, and GARY 
GREENBERG 
 



Petitioners, 
 



v. 
 
GOVERNOR KATHY HOCHUL, SENATE 
MAJORITY LEADER AND PRESIDENT PRO 
TEMPORE OF THE SENATE ANDREA STEWART-
COUSINS, SPEAKER OF THE ASSEMBLY CARL 
HEASTIE, NEW YORK STATE BOARD OF 
ELECTIONS, and THE NEW YORK STATE 
LEGISLATIVE TASK FORCE ON DEMOGRAPHIC 
RESEARCH AND REAPPORTIONMENT, 
 



Respondents. 



 
 
 
Index No. __________ 
 
[PROPOSED] ORDER TO 
SHOW CAUSE REGARDING 
PETITIONERS’ PETITION 
AND EMERGENCY MOTION 
FOR A TEMPORARY 
RESTRAINING ORDER 
 
 



 
 



WHEREAS, Petitioner Paul Nichols, a resident and registered voter of Queens County 



and candidate for Governor of New York State; Petitioner Gavin Wax, a resident and registered 



voter of New York County; and Petitioner Gary Greenberg, a resident and registered voter of 



Greene County and potential candidate for Congressional or State office, by their undersigned 



counsel, pursuant to Article III, section 5 of the New York Constitution, Unconsolidated Laws § 



4221 (L 1911, ch. 773, § 1), and CPLR § 3001, commenced this CPLR Art. 4 special proceeding 



by filing a Petition to challenge an apportionment; 



UPON the reading and filing of the annexed Petition, the Affirmation of Paul Nichols, the 



Affidavit of Gavin Wax, the Affidavit of Gary Greenberg, the Affirmation of Peter A. Devlin and 



the exhibits annexed thereto, the accompanying Memorandum of Law, and all of the pleadings and 
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proceedings heretofore had herein; 



LET Respondents or their counsel show cause before this Court, at IAS Part        , Room 



 , at the Courthouse located at 60 Centre Street, New York, NY on the        day of May, 



2022, at 9:30 a.m., or as soon thereafter as counsel can be heard, why Judgment should not be made 



and entered pursuant to CPLR § 411 and CPLR § 3001: 



1. Declaring pursuant to CPLR § 3001 that the 2022 State Assembly map, see 2021–



2022 N.Y. Reg. Sess. Leg. Bills A.9040-A and A.9168, is void based upon the 



constitutional flaws in its adoption previously found by the Court of Appeals; 



2. Appointing a special master to adopt a legally compliant State Assembly map; 



3. Enjoining Respondents to adjourn the primary election date for state and local 



elections to August 23, 2022, or, alternatively, September 13, 2022; 



4. Enjoining Respondents to open designating and independent nominating petition 



periods, see N.Y. Elec. Law §§ 6-134, 6-138, for Statewide, Congressional, State 



Assembly, State Senate, and local offices with deadlines sufficient for current 



candidates to obtain new designating petition signatures or run independently, and 



for potential candidates to newly qualify for primary elections or as an independent 



in the general election; 



5. Suspending or enjoining the operation of any other state laws, or vacating any 



certifications or other official acts of the acts of the New York State Board of 



Elections or other governmental body, that would undermine this Court’s ability to 



offer effective and complete relief for the November 2022 elections and related 



primaries; 



6. Awarding Petitioners reasonable attorneys’ fees and costs; and 
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7. Awarding such other and further relief as this Court may deem just and proper. 



SUFFICIENT CAUSE APPEARING THEREFORE, IT IS FURTHER ORDERED 



that, pending hearing and determination of the within Petition: 



1. Respondents are hereby enjoined from using the 2022 State Assembly map in 



administering the 2022 primary and general elections; and 



2. The Court will appoint a special master to begin proceedings to evaluate and draft 



a State Assembly map for the 2022 primary and general elections. 



SUFFICIENT CAUSE APPEARING THEREFORE,  



IT IS ORDERED, that service of a copy of this Order to Show Cause and the papers 



upon which it is based, upon the Respondents and anyone else required to receive service 



pursuant to Unconsolidated Laws § 4221, in the same manner as a summons, on or before the 



____ day of May, 2022, shall be deemed good and sufficient service; 



ORDERED, that service upon the following persons, by email, at the following 



addresses, shall be deemed good and sufficient service of the temporary restraining order 



contained herein pending hearing and determination of the Petition: Governor Kathy Hochul 



(heather.mckay@ag.ny.gov, matthew.brown@ag.ny.gov); Senate Majority Leader and 



President Pro Tempore of the Senate Andrea Stewart-Cousins (agoldenberg@chwllp.com, 



jcuti@chwllp.com, areiter@chwllp.com, dmullkoff@chwllp.com, ehecker@chwllp.com, 



hgregorio@chwllp.com); Speaker of the Assembly Carl Heastie (dchill@graubard.com, 



jlessem@graubard.com, ereich@graubard.com, cbucki@phillipslytle.com, 



ssalcedo@phillipslytle.com, rvalentine@phillipslytle.com); New York State Board of Elections 



(brian.quail@elections.ny.gov, Kimberly.Galvin@elections.ny.gov); 



ORDERED, that any party appearing in this matter shall appear via NYSCEF and serve 
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and file papers in electronically via NYSCEF absent good cause shown; 



ORDERED, that answering papers, if any, shall be served by NYSCEF upon 



Petitioners’ counsel at least         days before the time at which the Petition is noticed to be 



heard; and 



ORDERED, that reply papers, if any, shall be served by NYSCEF upon Respondents’ 



counsel at least         days before the time at which the Petition shall be heard by email at the 



addresses given above. 



 



DATED: New York, New York 
 May   _ , 2022 
 



ENTER: 
 
 
_________________________________ 
Hon. 
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