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IN THE SUPREME COURT OF THE STATE OF OREGON

MICHELE M. FLETCHALL,
CHARLES E. LEE, KEVIN L.
MANNIX, BECCA UHERBELAU,
DAVID ROGERS and REYNA
LOPEZ,

Petitioners,

v.

ELLEN F. ROSENBLUM, Attorney
General, State of Oregon,

Respondent.

Supreme Court No. S066460 (Control),
S066463
S066465

RESPONDENT'S ANSWERING
MEMORANDUM TO PETITIONS TO
REVIEW BALLOT TITLE RE:
INITIATIVE PETITION NO. 5
(SUPREME COURT)

I. INTRODUCTION

Initiative Petition 5 (2020) proposes substantial changes to present law

regarding drawing legislative districts following a census. Each of the

petitioners commented on the draft ballot title and now seeks modification of

the Attorney General’s certified ballot title. For the reasons discussed below,

this court should reject their arguments and certify the ballot title without

modification.

II. ARGUMENT

A. The certified caption substantially complies with ORS 250.035(2)(a)
and need not be modified.

The caption for the ballot title of a state measure must contain no more

than 15 words. ORS 250.035(2)(a). The caption also must “reasonably identify

the subject matter” of the measure. Id. The subject matter of a measure is “the
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‘actual major effect’ of a measure or, if the measure has more than one major

effect, all such effects (to the limit of the available words).” McCann v.

Rosenblum, 354 Or 701, 706, 320 P3d 548 (2014) (quoting Lavey v. Kroger,

350 Or 559, 563, 258 P3d 1194 (2011)); ORS 250.035(2)(a). The “actual major

effect” of a measure may include the “changes that the proposed measure would

enact in the context of existing law.” Rasmussen v. Kroger, 350 Or 281, 285,

253 P3d 1031 (2011).

The caption for IP 5, as certified by the Attorney General, reads as

follows:

Amends Constitution: Transfers legislative redistricting to
commission; commission over-represents rural areas; changes

redistricting requirements; limits judicial review

Two of the petitions challenge the caption on very different grounds.

While it is often a challenge to describe the subject matter of an initiative in 15

words, the measure before the court was particularly difficult due to the breadth

of its subject matter. Among other things, the measure:

• Repeals existing Article IV, section 6, of the Oregon Constitution,

replaces with new sections, and effectively, though not expressly,

abrogates parts of Oregon Revised Statutes chapter 188.
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• Creates a commission to adopt a legislative redistricting plan after

a census.

• Establishes how commissioners are appointed and sets restrictions

on who can be a commissioner.

• Establishes how the commission operates and is supported.

• Establishes constitutional criteria to be used in adopting a

redistricting plan, some of which are new and some of which

mirror current statutory standards.

• Sets time limits on adopting preliminary and final plans and

establishes a process if those deadlines are not met.

• Requires public hearings after a preliminary plan is proposed.

• Establishes how, and on what basis, the Oregon Supreme Court

may review a redistricting plan.

Chief Petitioners Fletchall, Lee, and Mannix assert that the caption fails

to describe the “nature of the ‘commission,’” and in particular does not mention

that the commission is a “citizen” commission. They claim that the commission

is designed to be as nonpartisan as possible. But the term “citizen” is

unnecessary in the caption. The word can have a very general meaning,

including “a native or naturalized person” who is entitled to “government
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“protection” and “to enjoyment of the rights of citizenship.” Webster’s Third

New Int’l Dictionary 411 (unabridged ed 2002). To the extent that Chief

Petitioners believe the term “citizen” indicates that the legislature is no longer

involved in redistricting, stating that the measure “transfers” redistricting from

the legislature to a commission conveys that notion. Chief Petitioners also

appear to fault the caption for not describing the commission as nonpartisan.

But most state commissions are nonpartisan, so that is not a major effect.

Chief Petitioners further claim that the focus on over-representation of

rural areas is inappropriate. They assert that the individual commissioners

would be appointed to represent the state as a whole even though each resides

in one of the 11 geographic areas. But even if the purpose of the commission

positions being assigned to geographic regions is to provide geographic

diversity, the over-representation of rural areas on the commission is stark and

is a major effect of the measure. Position 1, composed of Multnomah County,

has one commissioner for approximately 810,000 residents.1 Position 10,

composed of Wasco, Sherman, Gilliam, Morrow, Jefferson, and Wheeler

1 The Oregon Blue Book states that the 2018 population of
Multnomah County was 813,300. The United States Census Bureau states that
the 2017 population of Multnomah County was 807,555.
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counties, has one commissioner for approximately 67,000 residents.2 That is a

significant difference, particularly when the legislators, who currently handle

redistricting, are representative of areas with relatively equal populations.

Chief Petitioners argue that there are numerous boards and commissions

in Oregon that require geographic diversity. But, there are two important

differences between the redistricting commission proposed by IP 5 and the

other state boards and commissions Chief Petitioners identify. First, the

Governor appoints, and can remove, most of the members of those other

commissions and boards. See ORS 197.030 (Governor appoints the members

of the Land Conservation and Development Commission, and can remove

members); ORS 536.022 (same for Water Resource Commission); ORS

471.705 (same for Oregon Liquor Control Commission); ORS 390.114 (same

for State Parks and Recreation Commission); ORS 184.612 (same for Oregon

Transportation Commission); ORS 835.102 (same for State Aviation Board);

2 The Oregon Blue Book states that the 2018 population of the
position 10 counties was as follows: Wasco (27,200), Sherman (1,785), Gilliam
(1,985), Morrow (11,885), Jefferson (23,560), and Wheeler (1,450). The total
2016 population based on the Blue Book was 67,865. The United States
Census Bureau states that the 2017 population of the counties was as follows:
Wasco (26,437), Sherman (1,758), Gilliam (1,855), Morrow (11,166), Jefferson
(23,758), and Wheeler (1,357). The total 2017 population based on the United
States Census was 66,331.
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ORS 526.009 (same for State Board of Forestry); ORS 196.438 (same for

voting members of the Oregon Policy Advisory Council); ORS 431.122 (same

for voting members of the Oregon Public Health Advisory Board); ORS

326.021 (Governor appoints most members of the State Board of Education,

other members are specific elected officials); ORS 196.150 (three of the six

Oregon members of Columbia River Gorge Commission appointed by

Governor). For Chief Petitioner’s proposed redistricting commission, county

commissioners—who represent the local residents who elect them—appoint the

commission members. That makes the proposed redistricting commission more

representative than the boards and commissions appointed by the Governor,

who is a state-wide elected official.

Second, while geographic diversity plays a role in the Governor’s

appointment of members to many state board or commissions, those

commissions and boards serve different functions than the IP 5 redistricting

commission. Those other commission and boards generally are focused on a

particular industry or resource where interests may vary based on geographic

location. In any event, they are not as skewed to rural Oregon as the IP 5

redistricting commission.
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Many of the boards and commissions that require geographic diversity

achieve that by focusing on congressional districts, which would result in

relatively even populations. See e.g. ORS 471.705 (Oregon Liquor Control

Commission must have one member from each congressional district); ORS

469.090(4) (same for State Fish and Wildlife Commission); ORS 326.021

(same for State Board of Education); and ORS 390.114 (same for State Parks

and Recreation Commission). For some other commission and boards that

require geographic diversity and do not rely on congressional districts, the

positions appear to be appointed to promote or protect interests of particular

area, and so are intended to be representative. See e.g. ORS 536.022 (Water

Resources Commission must have one member from “each of the five regional

river basin management areas,” one from east of the Cascade Mountains, and

one from west of the Cascade Mountains); ORS 526.009 (State Board of

Forestry must have one member from each “of the forest regions”); ORS

196.438 (Ocean Policy Advisory Council shall include members representing

particular interests (e.g. “commercial ocean fisheries”) for specific areas (e.g.

“North Coast from Newport north”)); ORS 196.150 (Columbia River Gorge

Commission must have at least one member who lives in “the scenic area”).
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The only commission that relies, like the IP 5 redistricting commission

does, on grouping counties together is the Land Conservation and Development

Commission (LCDC). ORS 197.030. But for LCDC the discrepancy is not as

significant. LCDC has two members representing Clackamas, Multnomah, and

Washington Counties, which have a combined population of about 1.82 million,

or about 910,000 per commission member.3 LCDC has one member

representing Baker, Crook, Deschutes, Gilliam, Grant, Harney, Hood River,

Jefferson, Klamath, Lake, Malheur, Morrow, Sherman, Umatilla, Union,

Wallowa, Wasco and Wheeler counties, who have a combined population of

about 557,000.4 That is a ratio of 2:1. As described above, the IP 5

3 The Oregon Blue Book states that the 2016 populations of the
counties were: Clackamas (419,425), Multnomah (813,300), and Washington
(606,280) for a total of 1,839,005. The United States Census Bureau states that
the 2017 population of the counties was: Clackamas (412,672), Multnomah
(807,555), and Washington (588, 957), for a total of 1,809,184.

4 The Oregon Blue Book states that the 2016 population of the
counties were: Baker (16,765), Crook (22,710), Deschutes (188,980), Gilliam
(1,985), Grant (7,400), Harney (7,380), Hood River (25,310), Jefferson
(23,560), Klamath (67,960), Lake (8,115), Malheur (31,925), Morrow (11,885),
Sherman (1,785), Umatilla (80,765), Union (26,885), Wallowa (7,175), Wasco
(27,200) and Wheeler (1,450), for a total of 559,235. The United States Census
Bureau states that the 2017 population of the counties were: Baker (16,504),
Crook (23,123), Deschutes (186,875), Gilliam (1,855), Grant (7,190), Harney
(7,289), Hood River (23,377), Jefferson (23,758), Klamath (66,935), Lake
(7,863), Malheur (30,480), Morrow (11,166), Sherman (1,758), Umatilla
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redistricting commission would have one position representing about 810,000

residents and another representing about 67,000, a ratio of 12:1.

In sum, because the redistricting commission members are appointed by

elected county commissioners and there is a vast difference in the size of the

populations associated with each position, it is accurate to state that the

commission over-represents rural areas of the state. It is also a significant

effect.

Chief Petitioners also assert that the phrase “limits judicial review” is

misleading. Chief Petitioners point out that all of the requirements for

redistricting will be in the state constitution, and so limiting review to

constitutional challenges is not a significant change. But Chief Petitioners

ignore that IP 5 requires that 15 electors must petition the Supreme Court to

review a redistricting plan. And they must do so, if the commission adopts its

final plan close to the deadline, within as little as a month. Pursuant to IP 5, the

final redistricting plan must be submitted by September 1, and any petition to

the Supreme Court filed by October 1. Increasing the number of petitioners

needed to challenge a redistricting plan, particularly when the time to file a

(76,985), Union (26,222), Wallowa (7,051), Wasco (26,437) and Wheeler
(1,357), for a total of 545,775.
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petition can be as short as one month, is a significant change from the current

law, which allows a single person to petition.

In addition, the limitation to constitutional challenges is significant even

though IP 5 also moves the redistricting requirements into the state constitution.

The court could no longer review on any non-constitutional basis. Further,

because IP 5 limits the factors that the redistricting commission considers in

adopting a plan (e.g. removing the consideration regarding communities of

common interest), the measure also limits the grounds on which the court may

review a plan. Thus, “limits judicial review” is both accurate and a major

effect.

Finally, Chief Petitioners assert that the caption should highlight the

“new objective standard for redistricting,” that is, that the plan have “maximally

compact districts.” The caption states that the measure would “change

redistricting requirements.” That phrase is sufficient in light of the 15 word

limit. It alerts voters that there are changes and other portions of the ballot title

provide more detail about those changes. See Conroy v. Rosenblum, 358 Or

807, 816, 371 P3d 1180 (2016) (rejecting argument that caption was inadequate

where summary included a “fuller discussion” and thus “clarifie[d]” the

meaning of the caption).
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Petitioner Uherbelau asserts that the “most significant flaw with the

caption is that it does not discuss the first and predominant actual major effect

of IP 5, which is repeal of the extant constitutional provision regarding

redistricting,” which was itself passed by the voters. She asserts that the

standard approach is to use the term “repeal” when a measure would eliminate

an existing statutory or constitutional provision. That is not a significant

change that needs to be highlighted in the caption. The caption provides

information about two specific changes to current Article IV, section 6—

redistricting will be done by a commission, rather than the legislature, and

review by the Oregon Supreme Court is more limited. In light of that specific

information, a more general statement about repealing the current version of the

constitutional provision is not a major effect that needs to be in the caption.

Petitioner Uherbelau further asserts that the phrase “transfers legislative

redistricting to commission” is insufficient because it does not mention that the

measure creates a new commission. But the fact that the redistricting process is

being transferred from the legislature to a commission conveys the major effect

and certainly implies that it is creating a new commission because the

commission is performing a newly assigned function.
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Petitioner Uherbelau also points out that the caption—if the court counts

the hyphenated term “over-represents” as two words—contains 16 words. She

further suggests that the hyphen can simply be removed.5 Such a change is

unnecessary because over-represents should be considered a single word.6 In

any event, even if a hyphenated term counts as two words, the caption in the

certified ballot title “substantially complies” with the statutory requirements.

See ORS 250.085(5) (stating standard). Indeed, this court has approved ballot

titles that exceed the statutory word limit. For example, in Conroy v.

Rosenblum, 359 Or 601, 609, 380 P3d 229 (2016), this court suggested a

caption that used two words connected by a slash: “dues/fees.” If those two

words were each counted, then the court’s suggested caption had 16 words. See

id. (suggesting for caption: “Limits public union membership terms, dues/fees.

5 Although flagged by Microsoft Word as an incorrect spelling,
“overrepresent” appears to be one correct way to write the term. Webster’s
Third New Int’l Dictionary 1609 (unabridged ed 2002). “Over-represent” is
also correct. See Random House Webster’s Unabridged Dictionary (2d edition
1998) 1379, 1384 (“over” followed by a hyphen is “used in new coinages or in
any words whose component parts it may be desirable to set off distinctly”);
Webster’s Tenth New Collegiate Dictionary 828, 830 (1997) (not including
“overrepresent” as a word).

6 See e.g., https://en.oxforddictionaries.com/punctuation/hyphen
(last accessed Feb 8, 2019);
https://wordribbon.tips.net/T009228_Ignoring_Hyphens_in_Word_Counts.html
(last accessed Feb 8, 2019).
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Permits employees to benefit without sharing costs. Authorizes lawsuits.”). The

court later certified the ballot title which adhered to the court’s suggested

caption.

Because the caption substantially complies with ORS 250.035(2)(a), this

court should approve it without modification.

B. The certified result statements substantially comply with ORS
250.035(2)(b) and (c) and need not be modified.

The ballot title of a state measure must also include two results

statements: one for the result of a Yes vote, and one for the result of a No vote.

A result statement can contain no more than 25 words. ORS 250.035(2)(b), (c).

The result statements must be simple and understandable and describe “the

result if the state measure is approved” and “rejected,” respectively. Id. The

“yes” vote result statement should identify “the most significant and

immediate” effects of the measure. Novick/Crew v. Myers, 337 Or 568, 574,

100 P3d 1064 (2004). The “Yes” statement for IP 5, as certified by the

Attorney General, reads as follows:

Result of “Yes” Vote: “Yes” vote transfers legislative
redistricting to commission; commission over-represents rural
areas. Changes redistricting requirements; limits “aggregate linear
distance” of borders. Fewer hearings. Limits judicial review.
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The “no” vote result statement “should ‘address the substance of current

law on the subject matter of the proposed measure’ and ‘summarize the current

law accurately.’” McCann v. Rosenblum, 354 Or 701, 707, 320 P3d 548 (2014)

(quoting Novick/Crew, 337 Or at 577) (emphasis added in Novick/Crew;

alterations omitted). The “No” statement for IP 5, as certified by the Attorney

General, reads as follows:

Result of “No” Vote: “No” vote retains redistricting by
legislature. Statutory, constitutional criteria. Minimum ten public
hearings. Upon default, Secretary of State adopts plan. Elector
can seek court review.

Chief Petitioners and Petitioner Uherbelau challenge the “Yes” and “No”

vote statements. Chief Petitioners and Petitioner Uherbelau repeat the

arguments they made regarding the caption. Those arguments fail for the same

reasons their challenges to the caption did.

Chief Petitioners and Petitioner Uherbelau also assert new arguments.

Chief Petitioners first assert that quoting the measure’s requirement that

districts be drawn to limit the “aggregate linear distance” of borders is

misleading and does not communicate the major effect which, they contend, is

that districts be “maximally compact.” Considering that the “aggregate linear

distance,” is the method of assessing compactness, the description is accurate

and in no way misleading.
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Chief Petitioners next claim that stating that the measure provides for

“fewer hearings,” is misleading because “the measure does not require fewer

hearings,” and that in any event the number of hearings is a minor feature that

should be included, if at all, only in the summary. Petitioner Uherbelau, on the

other hand, asserts that “fewer hearings” is too vague because it does not

convey that the measure would “halve the number of required public hearings,

reducing the opportunity for citizens to be heard before a final redistricting plan

is approved.” Contrary to Chief Petitioners, Petitioner Uherbelau asserts that

the “limit on public participation” is “a significant result that should be

conveyed clearly” in the “Yes” statement.

Chief Petitioners are wrong that IP 5 does not require fewer hearings than

the current redistricting process. IP 5 requires no public hearings prior to a

preliminary redistricting plan and only five public hearings after a preliminary

plan and before a final plan (one in each congressional district). The current

law requires 10 public hearings, throughout the state, prior to enacting a

preliminary plan. ORS 188.016(1). After a preliminary plan, another 5 public

hearings must be held “to the extent practicable.” ORS 188.016(2). Thus, IP 5

significantly reduces the number of required public hearings.
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Regarding Petitioner Uherbelau’s objection, identifying the number of

required hearings in the “No” statement, and stating “fewer hearings” in the

“Yes” statement is sufficient to convey the most immediate impact of passing

IP 5. The summary provides additional detail about the number of public

hearings required under IP 5.

Chief Petitioners also assert that the “Yes” statement should reflect that

the Supreme Court will produce its own redistricting plan if necessary. That

issue is addressed in the summary. It need not be in the “Yes” statement,

particularly in light of the reduced opportunity and grounds for judicial review. 7

It is not one of the most significant effects.

Petitioner Uherbelau also asserts that the punctuation in the “No”

statement is confusing because it is unclear whether “retains” modifies only

“redistricting by legislature” or also “statutory, constitutional criteria” and

“minimum ten public hearings.” In the context of it being a “No” statement—

which has to describe the current law—it is clear that the current law contains

statutory and constitutional criteria and requires a minimum of ten public

hearings.

7 It also seems unlikely that an 11-member commission with an odd
number of members, who must pass a redistricting plan by a simple majority,
will fail to produce a plan within the time limitations.
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Finally, Petitioner Uherbelau asserts that the word “elector” is a

“technical, legal term” that should be replaced with the term “voter.” We

disagree that voter is preferable to elector because elector is used in IP 5 and its

meaning is readily apparent.

Because the result statements substantially comply with ORS

250.035(2)(b) and (c), this court should approve them without modification.

C. The certified summary substantially complies with ORS
250.035(2)(d) and need not be modified.

The ballot title of a state measure must include a “concise and impartial

statement of not more than 125 words summarizing the state measure and its

major effect.” ORS 250.035(2)(d). “The purpose of a ballot title’s summary is

to give voters enough information to understand what will happen if the

initiative is adopted.” McCann, 354 Or at 708. The summary for IP 5, as

certified by the Attorney General, reads as follows:

Summary: Amends Constitution. Currently, legislature
reapportions legislative districts after census, following at least 10
public hearings. Criteria set by statute and Constitution. If
legislature defaults, Secretary of State completes redistricting.
Any elector may petition Oregon Supreme Court to review
compliance with law; if deficient, court may create plan. Measure
replaces current process with 11-member commission. County
Commissioners appoint members (excluding recent elected
officials, spouses, and some political party officials). Rural areas
receive disproportionately high representation. Changes
constitutional, statutory requirements; district boundaries must
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have shortest possible “aggregate linear distance.” Five public
hearings required. Plan adopted by majority commission vote.
Legislature funds commission, otherwise uninvolved. 15 electors
required to petition Supreme Court. Court review limited to
constitutional defects. Upon default, Supreme Court completes
redistricting. Other provisions.

Chief Petitioners, Petitioner Uherbelau, and Petitioners Rogers/Lopez

challenge the summary.

Chief Petitioners argue that the summary is flawed for the same reasons

as the other portions of the title. They also assert that the summary should refer

to the commission as the “Citizen Commission on Redistricting.” But the

nature of the commission is sufficiently clear from the summary. The summary

explains that the process of redistricting by the legislature is being replaced

with redistricting by a commission, the members of which are appointed by

county commissioners. That conveys the key information about the

commission and using the title “Citizen Commission on Redistricting” provides

no additional information.

Chief Petitioners argue that the summary should use the phrase

“maximally compact districts based on census tracts” instead of “district

boundaries must have shortest possible ‘aggregate linear distance.’” But as

explained above, “aggregate linear distance” is how, if IP 5 passes,
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compactness would be measured. Describing how compactness is measured is

more informative than stating that districts must be “maximally compact.”

Petitioner Uherbelau repeats her prior arguments and further asserts that

describing IP5 as “changing” statutory requirements is misleading because it

eliminates those requirements and replaces them with constitutional

requirements. Petitioner Uherbelau and Petitioners Rogers/Lopez also assert

that the summary is flawed because it fails to describe that IP 5 will eliminate

the requirement that legislative districts “not divide communities of common

interest,” which is a longstanding and important requirement. The summary

emphasizes that IP 5 requires districts with borders of the shortest possible

aggregate linear distance. By identifying that key consideration and stating that

IP 5 changes the requirements, the summary adequately conveys to voters what

will happen if IP 5 passes.

Like all other parts of the certified ballot title, the summary substantially

complies with ORS 250.035(2).

/ / /

/ / /

/ / /
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III. CONCLUSION

This court should certify the Attorney General’s ballot title without

modification.

Respectfully submitted,

ELLEN F. ROSENBLUM #753239
Attorney General
BENJAMIN GUTMAN #160599
Solicitor General

/s/ Jona J. Maukonen_________________________________
JONA J. MAUKONEN #043540
Assistant Attorney-In-Charge
jona.j.maukonen@doj.state.or.us

Attorneys for Respondent
Ellen F. Rosenblum, Attorney General,
State of Oregon
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NOTICE OF FILING AND PROOF OF SERVICE

I certify that on February 14, 2019, I directed the original Respondent's

Answering Memorandum to Petitions to Review Ballot Title Re: Initiative

Petition No. 5 (Supreme Court) to be electronically filed with the Appellate

Court Administrator, Appellate Records Section, and electronically served upon

Kevin L. Mannix, attorney for petitioners Charles E. Lees, Kevin L. Mannix,

and Michele M. Fletchall, Steven C. Berman, attorney for petitioner Becca

Uherbelau, and Evan R. Christopher, attorney for petitioners Reyna Lopez and

David Rogers, using the court's electronic filing system.

/s/ Jona J. Maukonen_________________________________
JONA J. MAUKONEN #043540
Assistant Attorney-In-Charge
jona.j.maukonen@doj.state.or.us

Attorney for Respondent
Ellen F. Rosenblum, Attorney General,
State of Oregon


