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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PEOPLE NOT POLITICIANS OREGON,
COMMON CAUSE, LEAGUE OF WOMEN
VOTERS OF OREGON, NAACP OF
EUGENE/SPRINGFIELD, INDEPENDENT
PARTY OF OREGON, and C. NORMAN
TURRILL,

Plaintiffs,

V.

BEVERLY CLARNO, OREGON
SECRETARY OF STATE,

Defendant.

Case No. 6:20-cv-01053-MC

DECLARATION OF SUMMER S. DAVIS IN
OPPOSITION TO MOTION FOR
PRELIMINARY INJUNCTION

I, Summer S. Davis, declare under penalty of perjury:

Experience and Qualifications

1. | am a Compliance Specialist 3 with the Elections Division of the Oregon Secretary of

State. | have been continuously employed by the Elections Division since April 24, 2000.
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2. Some of my job responsibilities include overseeing the initiative and referendum
petitions process, including conducting signature verification. During my employment
with the Elections Division, | have participated in signature verification for at least 87
different initiative petitions. 1 am also the Elections Divisions lead on the Conduct of
Elections, the State VVoters’ Pamphlet, and compliance with the Uniformed and Overseas
Citizens Absentee Voting Act (UOCAVA), among other functions. As Conduct of
Elections lead, | provide assistance on using the Oregon Centralized Voter Registration
(OCVR) database to administer an election, certifying the ballot, creating the official
abstract of votes and official voter registration and participation statistics, and
coordinating the post-election hand-count process. | am also familiar with other aspects
of the administration of Oregon elections.

3. I make this declaration from personal knowledge, to the best of my recollection, and
based on records regularly maintained by the Elections Division in the ordinary course of
business.

Initiative Petition Process

4. Before an initiative petition is approved for circulation, chief petitioners must take
several initial steps: submit form SEL 310 for a prospective initiative petition including
the text of the proposed legislation or constitutional amendment, submit at least 1,000
valid sponsorship signatures, receive a certified ballot title (which sometimes requires a
decision of the Oregon Supreme Court), receive cover and signature sheet templates and
use the templates to prepare cover and signature sheets exactly as they intend to circulate.
Prospective initiative petitions may be submitted, and these initial steps completed, for
future election cycles at any time. For the 2020 election cycle, 68 petitions took the initial
step of filing a prospective initiative petition, beginning with Initiative Petition (“IP”) 1

(2020) filed on February 6, 2018. As of July 7, 2020, eight prospective petitions have
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already been submitted for the 2022 ballot, beginning with IP 1 (2022) filed on March 1,
2019.

To ensure uniformity within a petition cycle and to avoid voter confusion, petitions may
not be approved for circulation until after the deadline to submit signatures for the prior
general election cycle. Initiative petitions that have completed the initial requirements
listed in the paragraph above may be approved for circulation at any time after the prior
cycle’s petition deadline. For the 2020 general election, July 9, 2018, was the first day a
petition could be approved for circulation. On October 17, 2018, IP 1 (2020) became the
first petition approved for circulation for the 2020 cycle. For the 2022 general election,
chief petitioners for IP 1 (2022) have already submitted 1,000 sponsorship signatures and
received a certified ballot title. Beginning July 6, 2020, the IP 1 (2022) chief petitioners
could seek approval to circulate their petition by completing the final pre-circulation step:
submitting cover and signature sheets to the Elections Division for review and approval
to circulate.

Two initiative petitions qualified for the 2020 general election ballot by submitting a
sufficient number of valid signatures by the July 2, 2020 deadline: IP 34, which was
approved for circulation on September 26, 2019, and IP 44, which was approved for
circulation on November 26, 2019.

As of July 2, 2020, seven initiative petitions had not yet submitted signatures but
remained eligible to do so. Three of those petitions were IP 57, IP 58, and IP 59; IP 58
and IP 59 proposed similar constitutional amendments to IP 57 and were submitted by the
same chief petitioners. The other four initiative petitions (IP 1, IP 10, IP 46, and IP 60)
were unrelated. All seven petitions are no longer eligible for certification for the 2020
ballot because a sufficient number of signatures was not submitted for verification by

July 2 at5 p.m.
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8. Historically, multiple initiative petitions qualify for the ballot each election cycle, but
typically fewer than half the number of initiative petitions that are approved for
circulation ultimately qualify. The following table summarizes the number of initiative
petitions filed with the Secretary of State, the number of initiative petitions approved for
circulation, the number of initiative petitions that submitted sufficient valid signatures by
the deadline to qualify for the ballot, the number of qualified petitions that proposed
constitutional amendments, and the latest date a proposed constitutional amendment that

qualified for the ballot was approved for circulation for each election cycle since 2010:

Vear | WPsFiled | LOOMRURG | Qualiied | 1PoQualifisd | Quaified Gonst. 1P

2020 68 11 2 0 n/a
2018 45 12 4 3 3/7/2018
2016 82 16 4 0 n/a
2014 59 20 4 1 12/20/2013
2012 45 18 7 3 4/17/2012
2010 83 20 4 1 2/19/2010

9. Of the 30 initiative petitions proposing constitutional amendments that have qualified for

the ballot from the 2000 election to present, all but two of the petitions were approved for
circulation no later than March of the election year. The two exceptions were Measure 85
in 2012 (Protect Oregon's Priorities 111, approved April 17, 2012) and Measure 36 in
2004 (Constitutional Definition of Marriage, approved May 21, 2004).
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Initiative Petition 57

10.

11.

12.

13.

14.
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The Elections Division posts a record of administrative actions taken on initiative
petitions in the Initiative, Referendum, and Referral database on the Secretary of State’s
public website.

A copy of the record of administrative actions for Initiative Petition 5 for the 2020
election, which proposed a constitutional amendment to change the redistricting process,
is attached as Exhibit A to this declaration. That record shows that on June 19, 2018,
chief petitioners for Initiative Petition 5 filed a prospective petition and withdrew it on
October 31, 2019.

A copy of the record of administrative actions for Initiative Petition 57 (“IP 57”) for the
2020 election is attached as Exhibit B to this declaration. That record shows that on
November 12, 2019, chief petitioners for IP 57, C. Norman Turill and Sharon K.
Waterman, filed a prospective petition. On December 5, 2019, the petitioners submitted
sponsorship signatures submitted for verification, which were verified on December 20,
2019. The Attorney General filed a draft ballot title on December 30, 2019. After public
comment, the Attorney General filed a certified ballot title on January 30, 2020. The
ballot title was appealed to the Supreme Court on February 13, which approved the ballot
title with no changes on March 27. IP 57 was approved for circulation on April 9.

The Initiative, Referendum, and Referral database also includes the complete text of IP
57, which is attached as Exhibit C to this declaration, and the ballot title, which is
attached as Exhibit D to this declaration.

Individuals gathering signatures may be paid to do so, or may gather signatures as a
volunteer. Any circulator who is being paid to gather signatures must register with the
Elections Division. Only five people registered to gather the 1,000 sponsorship signatures
for IP 57. No person has registered as a paid circulator for IP 57 since the petition was

approved to circulate.
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15.  Atapproximately 4 p.m. on July 2, 2020, the chief petitioners for IP 57 submitted
signature sheets to me at the Elections Division. According to the SEL 339
accompanying the submission, it included 64,172 signatures. | rejected the submission
because it did not contain the number of signatures required to qualify for the ballot.

COVID-19

16.  Beginning in March 2020, the Elections Division received numerous requests by phone
and email to change the requirements for initiative petitions, including an extension of the
submission deadline, a reduction in the number of signatures required, acceptance of
digital signatures or non-original signature sheets, and amendment to the Elections Date
specified by chief petitioners on the SEL 310. These petition requirements are established
by the Oregon Constitution or by statute and the Secretary of State does not have the
authority to make changes. Lacking any authority, the Elections Division did not make
any changes to the petition requirements.

17.  The most formal request for a change of the petition requirements was made by Rebecca
Gladstone and Norman Turrill, which the Elections Division received on March 13, 2020.
A copy of that request is attached as Exhibit E to this declaration. On June 9, 2020, the
Elections Division formally responded to the request. A copy of that response is attached
as Exhibit F to this declaration.

18.  On May 7, 2020, | exchanged emails with Rebecca Tweed, an authorized agent of the
chief petitioners for IP 57. A copy of those emails is attached as Exhibit G to this
declaration.

19.  The State Initiative and Referendum Manual provides guidelines for circulation of
petitions, including statutory requirements, and the Elections Division may provide
informal guidance to petitioners regarding these requirements. A different organization

circulating initiative petitions informed me of its process to continue soliciting voter
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signatures within the Governor’s executive orders. | took no action to discourage that
organization from going forward with its plans.

20. IP 34 submitted for verification 31,209 signature lines collected from May 22, 2020 to
June 29, 2020. IP 44 submitted for verification 26,133 signature lines for verification
collected from May 22, 2020 to June 30, 2020.

Petition Signature Verification Process

21.  The signature verification process for initiative petitions is governed by statutes and
administrative rules. Although there are various statutes and rules that apply, the key
statute is ORS 250.105, and the key administrative rules are OAR 165-014-0030, OAR
165-014-0270, and OAR 165-014-0275, as well as the 2020 Initiative and Referendum
Manual, which was adopted by OAR 165-014-0005.

22.  After signatures are submitted to the Elections Division for verification, but before
determining the validity of the signatures contained within the submittal, each signature
sheet is reviewed for compliance with the requirements of statutes and administrative
rules. This review determines if individual signature sheets will be “accepted for
verification” and what signature lines will be included in the pool of signatures which the
statistical sample will be drawn from. The sample is not generated until a sufficient
number of signature lines have been accepted for verification for an initiative to qualify
for the ballot.

23. Next, samples are drawn from the signature lines accepted for verification. If petitioners
make multiple submissions, samples must be separately drawn from each complete
submittal: (i) a sample of 5.01% of the primary signature submissions (which is divided
between a sub-sample of 1,000 signatures and a sub-sample of the remaining signatures),
and (ii) a sample of 5.01% of each subsequent submission of signatures accepted for

verification or 250 signatures, whichever is greater.
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24, For each signature line in the random sample, Elections Division staff must identify the
person who signed the line, locate the signer’s registration record in the OCVR database
(sometimes after several searches), and compare the signature provided on the petition
sheet to signatures contained in the voter’s registration record. To be counted as valid,
the signer must have been an active registered voter at the time they signed the petition
and the Elections Division must be able to match the handwriting characteristics of the
signature on the sampled signature line to the handwriting characteristics of the
signatures contained in the voter’s registration record.

25. A statistical sampling formula developed by a statistician and adopted by rule by the
Secretary of State is used to determine if the petition contains the required number of
signatures. The formula is applied to the number of signatures in a sample determined to
be valid and is used to calculate an estimate for the number of duplicate or triplicate
signatures in the petition. If the total number of valid signatures less the estimate for
duplicate or triplicate signatures is equal to or greater than the number of signatures
necessary, the Secretary of State certifies that the initiative petition has qualified for the
ballot. The Elections Division first verifies the signatures in the 1,000-signature-line sub-
sample. If, using the formula adopted by rule, the results of the initial sub-sample shows
that the petition has sufficient signatures to qualify for the ballot with an assumed 8%
duplication rate required by statute, and at a 95% or greater level of confidence, the
petition is deemed qualified and the Division conducts no further verification of the
signatures for that petition. Otherwise, the Elections Division verifies the remainder of
the 5.01% sample to determine whether a sufficient number of valid signatures have been
submitted to qualify for the ballot.

26. A video depicting the signature-verification process is available at

https://www.youtube.com/watch?v=qWdJ4TJEI5Q&feature=youtu.be. It fairly and

accurately describes the processes the Elections Division uses to verify signatures.
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27.  The percentage of initiative petition signatures submitted for verification that are
determined to be valid varies widely from petition to petition. Under the current sampling
formula adopted in 2007, the highest percentage of valid signatures was 86.22% (IP 22 in
2018) and the lowest percentage of valid signatures was 53.68% (IP 24 in 2012). The
Elections Division has completed verifications for two initiative petition submissions in
2020. For IP 44, the Elections Division determined 74.75% of the signatures accepted for
verification were valid. For IP 34, the Elections Division determined 82.30% of the
signatures accepted for verification in its combined early and supplemental submittals
were valid.

28. In 2018, all four initiative petitions that qualified for the ballot, including IP 31, were
deemed qualified after verification of the 1,000 signature sub-sample. Verification of the
1,000 signature sub-sample for IP 31 was completed after work conducted on ten
different days, including days in which sorting and data entry were conducted before the
initial submission was complete.

29. | cannot reliably estimate the length of time for the Elections Division to determine
whether a particular petition has submitted a sufficient number of signatures. The average
time it takes to determine the validity each signature varies significantly from petition to
petition. Factors affecting the average time to verify a signature on a given petition
include but are not limited to: the legibility of the signature sheets, the percentage of
signers who are not registered to vote, and the percentage of signers who signed more
than once. The more signatures petitioners submit for verification, the longer the
verification reviewing a 5.01% sample of the signatures submitted will take, other things
equal.

30.  The Elections Division has adapted its signature review operations to allow appropriate
social distancing between employees to minimize the risk of exposure to COVID-19. In

addition to the risk COVID-19 poses to the health of individual workers, if the illness
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were to spread among the Elections Division’s small staff it could make it exceedingly
difficult to meet our obligations to administer the 2020 General Election. To ensure the
physical security of the petitions and facilitate public observation, the review of petition
signatures is conducted in a single room. Only four employees, including me, can
simultaneously work safely in that space. In past years, up to eight employees worked
simultaneously to verify petition signatures.

31.  Three verifications of initiative petitions have been conducted under these conditions. It
took 12 days of work, dedicated almost entirely to signature verification, to verify IP 44’s
initial submission of 163,473 signatures. The verification of IP 34’s initial submission of
135,573 signatures took 21 days of work, again dedicated almost entirely to signature
verification despite the other business needs of the Elections Division. The verification of
IP 34’s supplemental submission of 31,209 signatures took 6 days of work, again focused
almost entirely on signature verification. Dedicating staff time nearly entirely to
signature verification during the work day presents challenges to completing the other
work of the Elections Division. This is particularly true when trying to meet statutory or
other legal deadlines that co-exist or come due at the same time.

Ballot Design, Printing, and Mailing

32. Under ORS 254.085, the Elections Division issues a directive no later than 61 days
before a general election (this year, September 3) that includes the Official Ballot
Statements, and provides instructions county officials must use to design and print
ballots. The Official Ballot Statement for candidates lists the federal and state contests to
appear on the ballot, including the exact language to be printed on the ballot for each
contest and the order in which contests and candidates must be listed. For state ballot
measures, the Official Ballot Statement specifies the ballot title and financial estimate
language to be printed on the ballot. Attached as Exhibit H to this declaration is a copy of

the Secretary of State’s directive issued for the 2018 general election, which follows the
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same form as prior years. I expect the Secretary of State’s directive for the 2020 general
election will follow a similar form.

33.  After receiving the directive, each county must then design the ballots for the election,
combining the federal and state contests with contests for counties, special districts, and
other localities. Page 25 of the Secretary of State’s Vote By Mail Procedures Manual
provides guidance to county officials to encourage design choices to minimize voter
confusion. County officials must design multiple unique ballot styles so each voter
receives a ballot listing only the local races in which he or she is eligible to vote based on
district and precinct boundaries. | expect there to be more than 2,500 ballot styles across
the state for the 2020 general election. | expect Clackamas, Multnomah and Washington
Counties to have the most ballot styles (approximately 275 ballot styles in each county),
and Harney, Jefferson and Malheur Counties to have the fewest ballot styles
(approximately 6 ballot styles in each county).

34.  After designing ballots, county officials must print the ballots and assemble the initial
mailing. Although | have never served as a county official, | am generally familiar with
the manner in which county officials direct the printing of ballots. The counties’ methods
of printing ballots vary, but many counties contract with private vendors to print ballots.
Based on my experience with vendors that print election related materials during the
COVID-19 emergency, vendors now have less capacity and longer turnaround times than
in past years.

35.  Counties also vary in their approach to mailing ballots, with some counties relying on
vendors while others directly employ permanent and temporary workers to assemble the
mailing. County officials have modified and are expected to continue to modify their
mailing processes to ensure their staff and vendors take appropriate precautions against

COVID-19.
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36. Under federal law, county election officials must send general election ballots to military
and overseas voters by September 19, 2020. A military or overseas voter could be sent
any one of the ballot styles available, because the ballot style sent to a military or
overseas voter depends on the Oregon address where the voter is registered. | believe the
time allowed between the directive and the military and overseas mailing deadline is
necessary to give the counties time to design, print, assemble, and mail these ballots.
Based on my experience the 16 days provided between September 3 and September 19 is
sufficient for this purpose.

37. Based on the information provided to the public by the U.S. Postal Service, international
mail delivery has slowed due to COVID-19. The Elections Division intends to encourage
county election officials to mail military and overseas ballots as soon as they are able to
do so, including mailing ballots before the September 19 federal deadline, so military and
overseas voters receive their ballots as soon as possible. In the 2018 general election, 77
military and overseas ballots were rejected because they were returned to county
elections offices after the return deadline.

I declare under penalty of perjury that the foregoing is true and correct.

EXECUTED on July 9, 2020.

VIS

W IV
LWERS.D
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