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The Honorable Martha L. Walters
Chief Justice, Oregon Supreme Court
Supreme Court Building
1163 State Street
Salem, OR 97310
Re:

Becca Uherbelau v. Ellen Rosenblum, Attorney General, State of Oregon
SC S067451

Dear Chief Justice Walters:
Petitioner Becca Uherbelau filed a ballot title challenge in the above-referenced
matter. Pursuant to ORS 250.067(4), the Secretary of State is required to file with the court the
written comments submitted in response to the draft ballot title. Those written comments, under
the cover of Elections Division Compliance Specialist Amanda Kessel’s letter, are enclosed for
filing with the court. Pursuant to ORAP 11.30(7), we also have enclosed for filing with the court
the draft and certified ballot titles, together with their respective cover letters.

Sincerely,
/s/
Benjamin Gutman
________________________________
Benjamin Gutman
Solicitor General
benjamin.gutman@doj.state.or.us

cc:

Steven C. Berman
C. Norman Turrill (w/o encl.)
Sharon K. Waterman (w/o encl.)
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IN THE SUPREME COURT OF THE STATE OF OREGON
BECCA UHERBELAU,

Supreme Court No. S067451

Petitioner,
v.
ELLEN F. ROSENBLUM, Attorney
General, State of Oregon,
Respondent.

RESPONDENT'S ANSWERING
MEMORANDUM TO PETITION TO
REVIEW BALLOT TITLE RE:
INITIATIVE PETITION NO. 57
(SUPREME COURT)

Initiative Petition 57 would create a twelve-member redistricting
commission to draw the boundaries of congressional and state legislative
districts. The selection process is designed to produce a commission that has
four members who are Democrats, four who are Republicans, and four who
belong to other parties or are unaffiliated with any political party.
Petitioners challenge the ballot title’s caption, “yes” result statement, and
summary. Their main argument is that the caption and result statement should
not say that the commission has an “equal number of Democrats, Republicans,
others.” As explained below, however, that statement is factually accurate and
does not—contrary to petitioners’ contention—convey a value judgment about
whether the political composition of the commission is fair. Petitioners also
challenge the summary’s omission of certain details about the measure, but
space limitations preclude including those details.
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For the reasons explained below, this court should conclude that all parts
of the ballot title substantially comply with the statutory requirements.
A.

The caption and “yes” result statement accurately describe the
commission as having an “equal number of Democrats, Republicans,
others.”
ORS 250.035(2)(a) requires a ballot title caption to contain up to 15

words that “reasonably identif[y]” the measure’s “subject matter.” The subject
matter is “the ‘actual major effect’ of a measure or, if the measure has more
than one major effect, all such effects (to the limit of the available words).’”
Lavey v. Kroger, 350 Or 559, 563, 258 P3d 1194 (2011) (citations omitted). IP
57’s caption reads:
Amends Constitution: Repeals legislative redistricting process; creates
congressional/state redistricting commission; equal number of Democrats,
Republicans, others
ORS 250.035(2)(b) also requires a ballot title’s “yes” result statement to
describe the “result,” in up to 25 words, if the proposed measure becomes law.
IP 57’s “yes” result statement reads:
Result of “yes” vote: “Yes” vote repeals constitutional provisions
requiring state legislative redistricting by legislature; creates
commission to draw congressional/state legislative districts; equal
number of Democrats, Republicans, others.
Under current law, the legislature is responsible for drawing new
congressional and state legislative districts after each census. See Or Const, Art
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IV, § 6(1); ORS 188.125. IP 57 would change that by placing redistricting in
the hands of a twelve-member commission. IP 57, ¶ 1, § 6(1).
One major effect of that change would be to the political composition of
the body responsible for redistricting. The legislature is chosen through popular
elections from geographic districts apportioned by population. Fletchall v.
Rosenblum, 365 Or 98, 108, 442 P3d 193 (2019). Depending on voters’
choices, one party can have a majority of the seats in one or both houses. IP
57’s redistricting commission, however, would allocate membership on the
basis of political affiliation: four Democrats, four Republicans, and four
individuals affiliated with other parties or no party at all. IP 57, ¶ 1, § 6(6)–(7).
That major effect belongs in the caption and “yes” result statement. As
this court recently noted in connection with another ballot title that also
proposed a redistricting commission, the way that membership on the
commission is allocated is “perhaps the most politically consequential feature”
and therefore “an actual major effect” of the measure. Fletchall, 365 Or at 108.
The caption and “yes” result statement capture that feature in the final phrase of
each part: “equal number of Democrats, Republicans, others.”
Petitioners object to the word “equal,” arguing that it is “misleading.”
(Pet 6). They view it as implying that the political composition of the
Page 3 - RESPONDENT'S ANSWERING MEMORANDUM TO PETITION TO
REVIEW BALLOT TITLE RE: INITIATIVE PETITION NO. 57 (SUPREME
COURT)
BG2:mb8\10118391
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 378-4402

commission is “fair,” but they argue that the measure unfairly allocates a third
of the seats to Republicans even though they currently make up only about a
quarter of registered voters in Oregon. (Pet 6–7). Their objection, however,
misunderstands the use of “equal” in this context. In other contexts, “equal”
can mean “fair, just” (Pet 8) (quoting Webster’s Third New Int’l Dictionary 766
(unabridged ed 2002)), as in the phrase “equal rights.” The phrase “equal
number,” however, does not mean a “fair number” or a “just number.” Rather,
“equal” as used in the phrase “equal number” means “of the same measure,
quantity, amount, or number as another or others” or “identical in mathematical
value.” Webster’s Third, supra, at 766. It does not convey anything about
fairness. For example, the statement “there are an equal number of United
States Senators from each state” conveys only that the number of senators from
each state is the same, not that the system is a fair allocation of political power
among states of different sizes.
The same is true of the ballot title here. Saying that the commission has
an “equal number” of members from each of the major political parties merely
conveys that the number is the same—four. That is the information that voters
need to understand to help them decide whether or not they support the
measure.
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It would be inappropriate for the ballot title to go beyond the purely
factual “equal number” statement and say whether the allocation is fair or
unfair. See Fletchall, 365 Or at 108 (ballot title could not say commission
“over-represents” rural areas, because that wording “appears to include a
judgment that that representation of rural areas would be excessive.”). The
certified ballot title in this case presents the facts regarding the composition of
the proposed commission and leaves the value judgment to the voter.
B.

Petitioners’ challenges to the summary are without merit.
The ballot title of a state measure must include a “concise and impartial

statement of not more than 125 words summarizing the state measure and its
major effect.” ORS 250.035(2)(d). “The purpose of a ballot title’s summary is
to give voters enough information to understand what will happen if the
initiative is adopted.” McCann v. Rosenblum, 354 Or 701, 708, 320 P3d 548
(2014).
IP 57’s summary reads:
Summary: Amends Constitution. Oregon Constitution
requires legislature to reapportion state legislative districts every
ten years. Legislature also draws congressional districts. Measure
repeals current state constitutional/legislative processes; creates
twelve-member commission to draw both congressional and state
legislative districts. Commission membership restricted based on
length of residence/party affiliation, recent political work, political
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contributions, or family members who engaged in certain political
activity. Secretary of State randomly selects first six members from
applicant group; other members chosen by first six. Four members
must be registered with each of largest two political parties, four
unaffiliated or from other parties. At least one member from each
group must agree for commission to approve map or take other
action. Changes redistricting criteria. Other provisions.
Petitioners raise the same objection to the summary that they do to the
caption and “yes” result statement. (Pet 10). That objection is not well taken
for the reasons discussed above: the summary makes it clear that there are four
members from each of the largest two political parties and four members from
other parties or with no party affiliation.
Petitioners also raise two other objections that are unique to the
summary, but neither has merit.
First, they argue that the summary does not adequately explain that
membership on the commission can be restricted on the basis of a family
member’s activities. (Pet 10). But the summary expressly states that
membership is restricted not only based on a person’s own activities, but also
based on “family members who engaged in certain political activity.”
Petitioners would like the summary to mention specifically “in-laws” and
“cohabitating member[s] of a household” (Pet 10), but that is not possible in
view of the limited space available in the summary. Furthermore, “family
Page 6 - RESPONDENT'S ANSWERING MEMORANDUM TO PETITION TO
REVIEW BALLOT TITLE RE: INITIATIVE PETITION NO. 57 (SUPREME
COURT)
BG2:mb8\10118391
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 378-4402

members” is broad enough to alert voters to the types of conflicts that
petitioners raise. And it is unclear whether “cohabitating member of a
household” would encompass someone who is solely a roommate (as
petitioners assume) or if that term is limited to domestic partners. See
Webster’s Third, supra, at 440 (define “cohabit,” with respect to persons, as “to
live together as or as if as husband and wife”). The ballot title is not the place
to try to resolve which of several plausible interpretations of a measure’s term is
the correct one. See Nearman v. Rosenblum, 358 Or 818, 828, 371 P3d 1186
(2016).
Second, petitioners object that “Changes redistricting criteria” does not
adequately describe the changes, in particular changes to “the existing
requirement that districts not divide communities of common interest.” (Pet
10). But in Fletchall this court said that a general phrase like “changes
redistricting requirement” is preferable to mentioning some specific changes but
not others. 365 Or at 113. The draft ballot title specifically highlighted the one
change that IP 57 clearly makes—adding a requirement that districts “achieve
competitiveness,” IP 57, ¶ 1, § 7(4)(E)—and petitioners objected (and we
agreed) that the summary should not mention some changes without noting all
of them. (Pet, Ex 3, at 11). There would not be room to talk about all of them
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in the space available without omitting other important information about the
measure, so the summary includes the more general statement “changes
redistricting requirement,” as this court suggested in Fletchall.
Even if there were room to describe the criteria changes in more detail, it
is not clear that the particular issue that petitioners highlight—the effect of the
measure on the prohibition against dividing communities of interest—
constitutes a major effect of the measure. Current statutory law requires that
“[e]ach district, as nearly as practicable, shall: * * * (d) Not divide communities
of common interest.” ORS 188.010(1). The measure would similarly require
that the districts “[t]o the extent practicable, and if possible without conflicting
with [criteria requiring compliance with federal law, population equality, and
contiguity], respect the geographic integrity and minimize the division of a city,
county, local neighborhood, government jurisdiction or community of interest
or other contiguous population that shares commons social and economic
interests and is cohesive for purposes of its effective and fair representation.”
IP 57, ¶ 1, § 7(4)(a)(D). Both current law and the measure thus require that
communities of common interest not be divided to the extent practicable.
Although it is possible that the measure’s different wording from current law
and addition of other redistricting criteria could lead to different results in some
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circumstances, it would be improperly speculative to highlight the change in the
ballot title. See Kane v. Roberts, 310 Or 423, 428, 799 P2d 639 (1990)
(conjecture about the potential ramifications of a proposed measure does not
belong in a ballot title).
CONCLUSION
This court should certify the ballot title to the Secretary of State.
Respectfully submitted,
ELLEN F. ROSENBLUM #753239
Attorney General
/s/ Benjamin Gutman
_________________________________
BENJAMIN GUTMAN #160599
Solicitor General
benjamin.gutman@doj.state.or.us
Attorneys for Respondent
Ellen F. Rosenblum, Attorney General,
State of Oregon
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OFFICE OF THE SECRETARY OF STATE

ELECTIONS DIVISION

BEV CLARNO

STEPHEN N. TROUT
DIRECTOR

SECRETARY OF STATE

255 CAPITOL STREET NE, SUITE 501
SALEM, OREGON 97310-0722
(503) 986-1518

February 14, 2020
The Hon. Ellen Rosenblum, Attorney General
Benjamin Gutman, Solicitor General
Dept. of Justice, Appellate Division
400 Justice Building
Salem, OR 97310
Dear Mr. Gutman:
In accordance with ORS 250.067(4) please file the attached comments with the court as part of the record in
the ballot title challenge filed by Steven C. Berman on Initiative Petition 2020-057. Also attached are the draft
and certified ballot titles with their respective transmittal letters.
Sincerely,
Amanda Kessel
Compliance Specialist
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ELECTIONS DIVISION

BEV CLARNO

STEPHEN N. TROUT

SECRETARY OF STATE

DIRECTOR

A. RICHARD VIAL

255 CAPITOL STREET NE, SUITE 501
SALEM, OREGON 97310-0722

DEPUTY SECRETARY OF STATE

(503) 986-1518
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The Elections Division received a draft ballot title from the Attorney General on December 30,
2019, for Initiative Petition 2020-057, proposed for the November 3, 2020, General Election.
Caption
Amends Constitution: Repeals legislative redistricting process; creates congressional/state
redistricting commission; equal representation of Democrats, Republicans, others
Chief Petitioners
C. Norman Turrill 3483 SW Patton Rd. Portland, OR 97201
Sharon K. Waterman 87518 Davis Creek Ln. Bandon, OR 97411
Comments
Written comments concerning the legal sufficiency of the draft ballot title may be submitted to
the Elections Division. Comments will be delivered to the Attorney General for consideration
when certifying the ballot title.
Additionally, the Secretary of State is seeking public input on whether the petition complies
with the procedural constitutional requirements established in the Oregon Constitution for
initiative petitions. The Secretary will review any procedural constitutional comments received
by the deadline and make a determination whether the petition complies with constitutional
requirements.
To be considered, draft ballot title comments and procedural constitutional requirement
comments must be received in their entirety by the Elections Division no later than 5 pm.
Comments Due
January 14, 2020
How to Submit
Scan and Email: irrlistnotifier.sos@oregon.gov
Fax: 503.373.7414
Mail: 255 Capitol St NE Ste 501, Salem OR 97310
More information, including the draft ballot title and text of the petition, is contained in the IRR
Database available at www.oregonvotes.gov.

ELLEN F. ROSENBLUM

FREDERICK M. BOSS

Attorney General

Deputy Attorney General

DEPARTMENT OF JUSTICE
APPELLATE DIVISION

R ECEI VED

December 30, 2019

Elections Division

DEC 30, 2019 3:06pm

Stephen N. Trout
Director, Elections Division
Office of the Secretary of State
255 Capitol St. NE, Suite 501
Salem, OR 97310
Re:

Proposed Initiative Petition — Amends Constitution: Repeals Legislative Redistricting
Process; Creates Congressional/State Redistricting Commission; Equal Representation of
Democrats, Republicans, Others.
DOJ File #BT-57-19; Elections Division #2020-057

Dear Mr. Trout:
We have prepared and hereby provide to you a draft ballot title for the above-referenced
prospective initiative petition. The proposed measure relates to the redistricting process.
Written comments from the public are due to you within ten business days after your
receipt of this draft title. A copy of all written comments provided to you should be forwarded to
this office immediately thereafter.
A copy of the draft ballot title is enclosed.
Sincerely,
/s/ Megan Bradley
Megan Bradley
Paralegal
Enclosure
C. Norman Turrill
3483 SW Patton Rd.
Portland, OR 97201

Sharon K. Waterman
87518 Davis Creek Lane
Bandon, OR 97411

MB8/10019572

1162 Court Street NE, Salem, OR 97301-4096
Telephone: (503) 378-4402 Fax: (503) 378-3997 TTY: (800) 735-2900 www.doj.state.or.us

DRAFT BALLOT TITLE

Amends Constitution: Repeals legislative redistricting process; creates
congressional/state redistricting commission; equal representation of Democrats,
Republicans, others
Result of “Yes” Vote: “Yes” vote repeals constitutional provision requiring state
legislative redistricting by legislature; creates commission to draw congressional/state
legislative districts; equal representation of Democrats, Republicans, others.
Result of “No” Vote: “No” vote retains the current redistricting process, in which
the legislature draws the boundaries of congressional and state legislative districts;
maintains constitutional provision.

Summary:

Amends Constitution. Oregon Constitution requires legislature to

reapportion state legislative districts every ten years. Legislature also draws
congressional districts. Measure repeals current state constitutional/legislative processes;
creates twelve-member commission to draw both congressional and state legislative
districts; specific requirements for membership. Secretary of State randomly selects first
six members from applicant group; other members chosen by first six. One-third of
members must be registered with each of largest two political parties, one-third
unaffiliated or from other parties. District lines drawn according to specific redistricting
criteria. At least one member from each group must agree for commission to approve
map or take other action. Measure requires commission to achieve “competitiveness”
(defined) to extent practicable; prohibits considering the residence of
incumbents/candidates. Other provisions.

R ECEI VED
DEC 30, 2019 3:06pm

Elections Division

January 14, 2020
Oregon Secretary of State
225 Capitol St. NE, Suite 501
Public Service Building
Salem, OR 97310

R ECEI VED
JAN 15,2020 12:50pm

Elections Division

Dear Secretary of State Clarno,
We provide these comments on the draft ballot title for Initiative Petition 57. Samantha Gladu is
an Oregon elector and the Executive Director of Next Up, which engages young people with our
civic institutions. Next Up is a leader when it comes to election reform, and has played an
important role in making Oregon the easiest state to vote in. Chi Nguyen is an Oregon elector
and the Executive Director of the Asian Pacific Organization of Oregon. APANO is a statewide,
grassroots organization, uniting Asians and Pacific Islanders to achieve social justice.
We believe that the draft ballot title for IP 57 is misleading, inaccurate, and needs to be
changed. Our concerns are explained below.
The caption says that the new redistricting commission created by the initiative will have “equal
representation of Democrats, Republicans, others.” But that is not true. An Oregonian can only
serve on the Commission if they have been an Oregon resident for at least three years or have
voted in two of the last three general elections and registered with the same political party (or no
political party) for at least three years. This means that many Oregon citizens cannot
participate. For example, anyone under 21 (or under 19 if they pre-registered at the age of 16)
cannot qualify because they will not meet the minimum registration requirements. Newly
naturalized citizens, who are proud to have become Americans and eager to participate in
democratic processes, also will not meet the minimum requirements. We must conclude that the
initiative deliberately disqualifies many Oregonians from serving on the Commission.
We are also concerned that the initiative excludes many people who are civically engaged -including their family members and even their in-laws -- and prevents them from being members
of the commission. This would prevent many of the voices that advocate for the communities we
work with from participating on the commission. It is not fair or accurate to say that
representation is “equal” when so many Oregonians are excluded, in some cases for factors
beyond their control.
We also believe “equal” should not be used, because many people would think that “equal”
means the composition of the commission will be fairly balanced. But it won’t be. There are
many more Democrats than Republicans in Oregon, but Republicans would have just as many
seats on the commission as Democrats. Many of the people we advocate with and for are not
members of any political party; there are more Oregon voters who do not belong to a political
party than there are Republicans. But the initiative would give Republicans the same amount of

power on the commission as all of those unaffiliated voters. “Equal” implies fair, but it is not fair
to give one group of people more power than others if that is not based on population. That is
not “equal” as we understand the word and as most Oregonians would understand the word.
We think that to be accurate, the caption needs to say that the redistricting commission would
favor Republicans over everyone else.
We are concerned that the caption and the rest of the ballot title are unclear, because they do
not explain that the commission would favor applicants who are older and wealthier.
Participating on the commission will be hard, time-consuming work. The initiative gives a small
per diem to commissioners, but that is not enough to live on or to subsidize the loss of income
for working people who have to take time off of their job to participate. Younger Oregonians, as
well as members of the communities we work with, simply will not be able to take extended time
away from work or other responsibilities to participate. The caption and ballot title should convey
that commission membership will be contingent on people being able to afford to participate.
The caption also should explain that the initiative would affect one of the most important
redistricting requirements -- not separating communities of interest. We believe the initiative
reduces the importance of this vital requirement by making it secondary to other considerations.
Because many of the communities we work with are able to make positive and necessary
changes for their survival and wellbeing by joining together and not being divided, we are very
concerned about this change. It is something that should be discussed in the caption.
Our concerns about the caption apply to the other sections of the ballot title. We have many
additional concerns about statements and omissions in the results statements and summary.
We think the following needs to be included in the ballot title:
●

●

●

The initiative makes it very difficult, if not impossible, to remove a commissioner. For
example, if a commissioner makes hateful and discriminatory remarks that would
impact their ability to serve on the commission effectively, it would require a
supermajority vote of the Senate and a court hearing before that person could be
removed.
While the initiative has aspirational language about “inclusion” there is no requirement
that the commission be diverse or represent the needs of historically
underrepresented and oppressed communities.
The word “competitiveness” in the initiative is not accurate, and should not be used
anywhere in the ballot title. From our perspective, “competitiveness” means that
districts can be drawn to reduce the ability of historically underserved and oppressed
communities to be represented in the legislature or congress. We already have to
fight to be heard and to have our voices and votes count. “Competitiveness” to us
means we will have less of a voice and less ability for our communities to be
represented. “Competitiveness” translates as exclusion.
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Thank you for all your work on the ballot title. We hope that you will consider our comments and
take them into account when you rewrite the ballot title.
Sincerely,

Samantha Gladu
Executive Director, Next Up

Chi Nguyen
Executive Director, APANO
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Elections Division
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Suite 2400
1300 SW Fifth Avenue
Portland, OR 97201-5682
Gregory A. Chaimov
503.778.5328 tel
503.778.5299 fax
gregorychaimov@dwt.com

January 17, 2020
VIA EMAIL–irrlistnotifier.sos@state.or.us
Elections Division
Office of the Secretary of State
255 Capitol St. NE, Suite 501
Salem, OR 97310
Re:

R ECEI VED
Jan 17, 2020 4:21 PM

Elections Division

Response to Comment on Compliance of Initiative Petition 2020-057 with
Constitutional Procedural Requirements

Dear Secretary Clarno:
On behalf of Norman Turrill and Sharon Waterman, chief petitioners of Initiative Petition 2020057 (“IP 57”), we are providing the following response to Becca Uherbelau’s comments on
whether the measure IP 57 complies with constitutional procedural requirements. The measure
does.
Under Supreme Court precedent, when deciding whether a measure violates the “separate-vote”
requirement of Article XVII, section 1, “the proper inquiry is to determine whether, if adopted,
the proposal would make two or more changes to the constitution that are substantive and that
are not closely related.” Armatta v. Kitzhaber, 327 Or 250, 277, 959 P2d 49 (1998). A proposal
that (1) would make two or more changes (2) that are substantive and (3) are not closely related
thus violates the separate-vote requirement of Article XVII, section 1. The test under Armatta is
conjunctive; all three of the above criteria must apply before a measure is deemed noncompliant.
The Supreme Court has also explained that changes that are “procedural condition[s] on which
the right to exercise substantive authority is predicated” are “closely related” to the substantive
authority created and therefore permissible under Article XVII, section 1. Meyer v. Bradbury,
341 Or 228, 301, 142 P3d 1031 (2006).
A.

Any Changes IP 57 Makes Are Closely Related to the Overarching Change of
the Body that Will Reapportion Districts.

IP 57 replaces the existing legislative process for reapportionment with reapportionment by an
independent citizen commission. That change is accomplished by explicitly amending section 6
and adding to section 7 of Article IV. All other changes are necessary to effect that major
change: IP 57, for example, expands on the Secretary of State’s duties under existing law and
prescribes qualifications for service on the commission, among other changes. But those smaller
4850-7187-1665v.8 0114947-000001
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changes would not exist but for the major change; they are contingent upon the major change and
therefore closely related. See State v. Rogers, 352 Or 510, 525, 288 P3d 544 (2012) (“Where, as
here, a measure contains only one new provision and the changes that the measure makes to
existing provisions are only those necessary to effectuate that provision, the conclusion that we
can reach is that those necessary changes are closely related.”). And, more importantly, those
subsidiary changes carry out the major change.
In that respect, IP 57 is similar to the amendment at issue in Lincoln Interagency Narcotics Team
v. Kitzhaber, 341 Or 496, 145 P3d 151 (2006).1 In that case, the Supreme Court rejected a
separate-vote challenge brought against a ballot measure that substantively changed the legal
standard for civil forfeitures and included additional, administrative provisions necessary to give
effect to that change. The court approved of that approach, noting that “[t]he administrative
funding and disbursal scheme (the second change just identified) has a place in the constitution
because of the new civil forfeiture process (the first change), and it concerns the disbursal of
funds derived from that process.” 341 Or at 512. The court held that “the relationship between
the two parts of [the measure] just discussed is sufficiently ‘close’ to pass muster under Article
XVII, section 1.” 341 Or at 513.
The same reasoning applies here. Any secondary changes that IP 57 would effect would only
have a place in the constitution because of the creation of the independent citizens redistricting
commission. Just like it was necessary in Lincoln Interagency for that enactment to include
limitations on executive and legislative use of forfeited property to protect the changed forfeiture
standard, any additional constitutional changes IP 57 would bring about are all essential to the
accomplishment of the measure’s central purpose and therefore closely related to the measure’s
only substantive change.
In this regard, any changes IP 57 makes are the same in concept as the changes made by the
measure that placed the Home Care Commission in the Constitution at Article XV, section 11,
and that remains unchallenged. The measure created the Home Care Commission for a task: to
ensure that “high quality, comprehensive home care services are provided to the elderly and
people with disabilities.” To achieve that goal, the measure also imposed eligibility
requirements for service on the commission, granted new appointment powers to the Governor,
added collective bargaining and other aspects of employment for commission employees, and
1

Although Lincoln Interagency was a plurality opinion, the decision has been cited by subsequent
opinions as controlling law. See, e.g., Rogers, 352 Or at 525. Moreover, a plurality opinion with a
concurrence as to the judgment creates binding precedent on the narrowest grounds. Outdoor Media
Dimensions Inc. v. State, 150 Or App 106, 114, 945 P2d 614 (1997), aff’d, 331 Or 634 (2001) (citing
Marks v. U.S., 430 US 188, 193, 97 S Ct 990, 51 L Ed 2d 260 (1977)). The plurality opinion in Lincoln
Interagency is the narrowest grounds, finding that the measure made multiple changes, but they were
closely related; the concurrence held that the changes constituted only a single change. Therefore,
regardless of whether one follows the plurality or concurring opinion, IP 57 complies with Article XVII,
section 1.
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granted new rights to clients of home care services to select their own providers. All of these
changes, however, like the changes IP 57 makes, work together as the procedures by which the
commission is to carry out its principal mission. As with the Home Care Commission, the
provisions that provide for how the Citizen Redistricting Commission is to carry out its mission.
Those kind of changes are necessarily closely related.
B.

IP 57 Does Not Make the Changes Ms. Uherbelau Claims.

The changes IP 57 would make to the Constitution are also far fewer than Ms. Uherbelau
contends, and the few changes IP 57 would actually make are all closely related.
1.

Adding federal redistricting to the state constitution does not violate
Article XVII, section 1.

Ms. Uherbelau is correct that IP 57 would amend the Oregon Constitution to encompass federal,
alongside state, redistricting. However, Ms. Uherbelau is incorrect that such a change violates
Article XVII, section 1 under the holding in Lehman v. Bradbury, 333 Or 231, 37 P3d 989
(2002). In Lehman, the Supreme Court invalidated an amendment imposing constitutional term
limits on both state and congressional officeholders as violating the separate-vote requirement.
However, the court’s reasoning in Lehman was specific to the measure in that case and does not
call into question the validity of IP 57.
First, central to the Lehman court’s decision was that measure’s inclusion of term limits applied
to more than just legislators and congresspersons but also to statewide officeholders. 333 Or at
250 (“But the specific addition made by section 20, affecting eligibility for federal public office,
had little or nothing to do with term limits for the Oregon State Treasurer, for example[.]”).
Thus, it was not the combination of state and federal term limits that led the Supreme Court to
invalidate the measure in Lehman, but the combination of offices from different branches of
government.
Second, the court did not, as Ms. Uherbelau suggests, hold that constitutional amendments
addressing both state and federal offices are violations of the separate-vote rule. Rather, the
Lehman court’s analysis hinged on the subject matter of that specific enactment: whether the
establishment of qualifications for members of Congress was closely related to the establishment
of qualifications of state officeholders. The court held that it was not, specifically because the
United States Constitution “make[s] clear that the eligibility of members of Congress would be
determined by [the U.S.] constitution, not by the constitutions of the several states.” 333 Or at
249–50. Because the authority to determine legislative and congressional eligibility flowed from
different legal sources, the court concluded there was no close relationship between the
eligibility requirements of members of Congress and those for state officials.
None of that reasoning applies here. The only qualities that IP 57 shares with the proposal at
issue in Lehman is that both enactments would add new provisions to the Oregon Constitution.
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But the Lehman court already rejected the idea that the lack of any existing constitutional
provision is a decisive factor in the separate vote determination. 333 Or at 250 (“The problem
was not necessarily that the provision was new. Newness, in and of itself, may be a neutral
factor.”); accord Lincoln Interagency, 341 Or at 509 (no separate-vote issue for changes not
relating “to any existing provision in the state or federal constitution”).
In an opinion provided to Senator Jeff Golden concerning whether a measure like IP 57 would
violate the separate-vote ruling articulated in Lehman, the Legislative Counsel agreed that it
would not. See Daniel R. Gilbert, Legislative Counsel Opinion to Sen Jeff Golden (Aug. 21,
2019), at 3 (“[W]e believe that an examination of the reasoning in the Lehman decision suggests
that it is more likely that the amendment would be upheld.”) (attached as Exhibit 1). Moreover,
Legislative Counsel noted that, in contrast to term limits, the U.S. and Oregon Constitutions
contain significant legal and practical connections between legislative and congressional
redistricting. See Gilbert, supra, at 4–5. Article I, section 4 of the U.S. Constitution (“Elections
Clause”) expressly commits congressional redistricting to the state legislatures.2 Coupled with
the Oregon Constitution’s assignment of legislative redistricting to the legislature, those
provisions demonstrate a desire (unlike with term limits) to have the same entity responsible for
congressional redistricting as for legislative redistricting.
That legal relationship is underscored by the practical relationships between congressional and
legislative redistricting: under existing law, the same legislators and the same committees draw
congressional districts and legislative districts. See, e.g., 2011 SB 989 (state legislative map) and
SB 990 (congressional map), both of which were drafted by the same committee. Additionally,
the process for challenging congressional maps under ORS 188.125 is nearly identical to that for
challenging legislative maps under Article IV, section 6.
Thus, the legal and practical backgrounds of legislative and congressional redistricting create an
entirely different relationship than that between eligibility for state and federal offices; that fact
entirely removes IP 57 from the reasoning in Lehman. The changes IP 57 would make are all
closely related, regardless of their impact on congressional versus legislative mapmaking.

2

The U.S. Supreme Court has rejected arguments that this language in the Elections Clause requires
states to involve their legislatures in redistricting. Arizona State Legislature v. Arizona Independent
Redistricting Com’n, 135 S Ct 2652, 192 L Ed 2d 704 (2015). Because the Elections Clause also grants
Congress the authority to make or alter districts for federal elections and Congress has provided for the
creation of independent redistricting commissions in 2 U.S.C. § 2a(c), “the Elections Clause permits the
people of [any state] to provide for redistricting by independent commission.” 135 S Ct at 2671. This
presents yet another contrast with Lehman, because state redistricting is consonant with federal law in a
way that state term limits are not.
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2.

IP 57 does not amend or otherwise implicate Article I, section 8.

Ms. Uherbelau next claims that IP 57 implicitly amends Article I, section 8 of the constitution by
disqualifying citizens from participation on the redistricting commission based on those citizens’
speech and activity. Ms. Uherbelau is mistaken. IP 57 does not prevent anyone in Oregon from
making a political contribution or expenditure, so the measure does not change Article I, section
8. What the measure does is create a new public function and establish criteria for serving in that
function. That is nothing new in Oregon law.
For example, Oregon has, for several decades, regulated core political speech by imposing
certain criteria on lobbyists and imposing penalties on lobbyists who fail to comply. See, e.g.,
ORS 171.740 (requiring lobbyists to register), upheld in Vannatta v. Oregon Government Ethics
Commission, 347 Or 449, 222 P3d 1077 (2009), cert denied, 560 US 906, 130 S Ct 3313, 176 L
Ed 2d 1187 (2010). Oregon statutes list the eligibility criteria for those seeking to run for county
offices, and individuals who fail to satisfy those criteria are prevented from exercising their core
political speech. See, e.g., ORS 204.016 (individuals must be U.S. citizens, Oregon electors,
county residents for one year, among others). Despite placing limits on individuals’ protected
political speech and activities, none of these statutes has been invalidated for violating Article I,
section 8. Accordingly, IP 57—which establishes exactly the same kinds of criteria at issue in
the above statutes—cannot violate Article I, section 8 merely by prescribing requirements to
serve in a specific public capacity.
3.

IP 57 does not amend or otherwise implicate Article I, section 20.

For the same reasons that IP 57 does not implicate Article I, section 8, the measure also does not
implicate Article I, section 20. Ms. Uherbelau claims that by establishing citizenship and
residency requirements to serve on the commission, IP 57 grants privileges to some citizens that
it would not grant to all. Again, Ms. Uherbelau is mistaken on the application of this provision.
Were Article I, section 20 applied as Ms. Uherbelau suggests, Oregon law would contain no
existing limitations on the exercise of any public function. Of course, that is not the case. As
shown above, several limitations already exist in state statutes never held unconstitutional—
including limitations based on citizenship and residency. Oregon laws also make existing
distinctions based on age, reserving privileges to individuals over certain ages. See, e.g., ORS
247.016 (age requirement for voting); ORS 807.065 (age requirement for driver licenses); ORS
471.430 (age requirement for purchase or possession of alcohol). Oregon laws also implicitly
condition public participation based on age, in a manner similar to IP 57. See ORS 3.041 (must
be a resident of Oregon for three years and judicial district for one year before running for circuit
court judge). Article I, section 20 just does not apply the way Ms. Uherbelau says it does. As a
result, IP 57 neither amends nor even implicates that provision.
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4.

IP 57 does not amend or otherwise implicate Article I, section 26.

IP 57 does not implicate Article I, section 26 because IP 57 presents no threat to the freedom of
assembly which that provision protects. IP 57 does not prevent individuals from associating “for
consultation in respect to public affairs and to petition for redress of grievances.” See De Jonge
v. State of Oregon, 299 US 353, 57 S Ct 255, 81 L Ed 2d 278 (1937).
Ms. Uherbelau does not cite any authority for the proposition that an enactment implicates
Article I, section 26 by conditioning certain privileges on a person’s familial relationships. It is
unlikely that any such authority exists, as Oregon law already draws distinctions based on one’s
relatives. For example, Oregon’s ethics laws prevent public officials from participating in
actions or decisions affecting their relatives or members of their household. See ORS 244.177.
That statute has never been held to violate Article I, section 26 nor have any kind of chilling
effect on public participation or freedom of assembly. IP 57 follows a similar course to a similar
outcome.
5.

IP 57 may amend Article IV, section 1, but no more than every other
constitutional amendment.

Ms. Uherbelau next argues that IP 57 would also amend Article IV, section 1, which empowers
the Legislative Assembly to legislate on matters of general concern. Because IP 57 provides that
the legislature may not interfere with the functioning of the commission IP 57 would create, the
reasoning goes, IP 57 also amends Article IV, section 1 by taking the legislative power away
from the legislature. But IP 57 only makes explicit what is true of every other constitutional
amendment: that the very purpose of the amendment is to foreclose the legislature’s ability to
pass laws affecting that subject. As a constitutional principle, the legislature cannot overrule
provisions of the constitution, so the clause in IP 57 expressly limiting the legislature from doing
so has no different effect than the implicit limitation in every other constitutional amendment.
Any change IP 57 makes, therefore, is closely related to the actual substance of the amendment
and does not violate the separate-vote requirement of Article XVII, section 1.
Additionally, and for all of the reasons explained above, any change IP 57 would make to Article
IV, section 1 would fall under the category of secondary, “procedural conditions” necessary for
application of the measure’s major effect; they are therefore “closely related” to that effect.
6.

IP 57 does not amend or otherwise implicate Article IV, section 18.

Article IV, section 18 requires that bills originate in either chamber of the legislature. Ms.
Uherbelau claims that, because IP 57 requires any bill impacting the functioning of the
commission that IP 57 would create to come from the commission itself, IP 57 violates Article
IV, section 18 because it requires bills to “originate” outside of either of the two legislative
chambers. Again, Ms. Uherbelau overstates the application of that constitutional provision.
Article IV, section 18 does not require that the idea or even the language of every enactment
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come from a legislator; that is not the meaning of “originate.” If it were, provisions of Oregon
law permitting ideas conceived by non-legislators to be presented to the Legislative Assembly
would be invalid. See, e.g., ORS 173.130 (Legislative Counsel may prepare or assist in
preparation of bills proposed by state agencies, the governor, and other elected officials).
IP 57 does not amend Article IV, section 18 because it does not require bills affecting the
commission to “originate” outside of either legislative chamber. In reality, IP 57 merely requires
the commission to approve of the language the legislature would enact. The measure expressly
provides that any resulting bill would be “enact[ed]” by the “Legislative Assembly”—that is, that
the bill would originate in either legislative chamber. That the idea for the bill or the exact
language of the bill is not solely conceived of by legislators does not mean the bill did not
“originate” in a legislative chamber. Therefore, IP 57 does not amend Article IV, section 18.
Moreover, as explained above, even if IP 57 were held to implicate Article IV, section 18, such a
change to that provision would be “closely related” to the substantive change IP 57 makes
because insulating the redistricting commission from the influence of the legislature is essential
to the functioning of the commission. See Lincoln Interagency, 341 Or at 511–512. As chief
petitioners explained in their substantive comments on the draft ballot title, preventing legislative
interference in state and congressional redistricting is the very subject of IP 57; the independence
of the redistricting commission the measure would create is that commission’s defining quality.
Thus, the provisions of IP 57 preserving the commission’s independence support the very reason
that the measure is being offered in the first place.
7.

IP 57 may amend Article IV, section 2, but any such amendment is
closely related to the other amendments IP 57 would make.

As explained throughout this response, precedent on the separate-vote requirement is clear: an
enactment may make more than one change to the constitution as long as those changes are
“closely related.” Changes that are mere “procedural condition[s] on which the right to exercise
substantive authority is predicated” are closely related. Meyer, 341 Or 301.
The change to the Secretary of State’s authority under IP 57 is such a change. Requiring the
Secretary of State’s involvement in the selection of commissions under IP 57 is not a substantive
alteration of the Secretary’s constitutional powers; rather, it is a mere adjunct to the creation of
the independent citizens’ redistricting commission at the heart of IP 57.
Moreover, the Secretary’s duties under the measure are largely ministerial: the Secretary
administers the commission according to the precise requirements of IP 57, participates in the
random selection of names of potential commissioners, and adopts administrative rules necessary
for her office’s administrative support of the commission’s work. None of those duties represent
a substantive change in the Secretary’s legal or constitutional role, and all of them are essential
processes on which the creation and operation of the redistricting commission is predicated. As
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a result, those changes to the Secretary’s powers, while implicitly amending Article IV, section
2, are closely related to the substantive change IP 57 would make to other sections of Article IV.
8.

IP 57 does not amend Article XVII, section 1.

As her final procedural objection, Ms. Uherbelau contends that IP 57 implicitly amends Article
XVII, section 1 because IP 57 contains a supersedence and severability clause. Ms. Uherbelau
argues that because the measure purports to supersede any section of the constitution with which
it conflicts, IP 57 amends the separate-vote rule by purporting to abolish the separate-vote rule.
That is not what the supersedence clause does—or even purports to do. First, The supersedence
clause is not, in itself, an attempt to violate (or amend) Article XVII, section 1 because, like the
clause stating that the legislature may not pass laws impeding the operation of the commission IP
57 would create, the supersedence clause simply states the effect of any amendment to the
Constitution: A later amendment controls over an existing provision. Second, IP 57 could do
what Ms. Uherbelau claims IP 57 does: Exempting the measure itself from an existing provision
governing how the measure is to be adopted. A measure cannot attempt to facilitate its own
adoption by a procedure that is not permitted by the Constitution; it cannot change Article XVII,
section 1 in that way. Otherwise, a measure could include language adoption possible despite
the requirement of a majority of votes in favor. That would not be permissible, and that is not
what IP 57 tries to do. Indeed, IP 57 does not try to do anything with respect to Article XVII,
section 1 because IP 57 does not violate—nor implicitly amend—the separate-vote rule.
The severability clause is also not a change in the Constitution. By its nature, a severability
clause affects the measure under consideration and not other laws, such as other parts of the
Constitution. See Lane Transit District v. Lane County, 327 Or 161, 169 – 70, 957 P2d 1217
(1998) (severability clause in the measure at issue “is (and would have to be) aimed at judicial
construction of the measure”; emphasis added). Even if the severability clause did change other
parts of the Constitution, that change would, as demonstrated by Lincoln Interagency Narcotics
Team, be closely related to the main substantive change. Like IP 57, the measure upheld in
Lincoln Interagency Narcotics Team contained a severability clause; thus, the inclusion of a
severability clause cannot be an unrelated substantive change.
Thus, for the reasons stated above, IP 57 complies with all procedural constitutional
requirements for presentment of the measure to voters.
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Thank you for your consideration.
Very truly yours,
Davis Wright Tremaine LLP

Gregory A. Chaimov
GAC/ab
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Stephen N. Trout
Director, Elections Division
Office of the Secretary of State
255 Capitol St. NE, Ste. 501
Salem, OR 97310
Re:

Proposed Initiative Petition — Amends Constitution: Repeals Legislative Redistricting
Process; Creates Congressional/State Redistricting Commission; Equal Number of
Democrats, Republicans, Others.
DOJ File #BT-57-19; Elections Division #2020-057

Dear Mr. Trout:
We received nine timely sets of comments on the draft ballot title for prospective
Initiative Petition #57 (2020). Those comments were submitted by Christian Trejbal, KC
Hanson (on behalf of the Democratic Party of Oregon), Gregory Chaimov (on behalf of Norman
Turrill and Sharon Waterman, the proposed measure’s chief sponsors), Steven Berman (on
behalf of Becca Uherbelau), Kate Titus (on behalf of Common Cause Oregon), Andrew Kaza
and Rob Harris (on behalf of the independent Party of Oregon), Normal Turrill and Rebecca
Gladstone (on behalf of the League of Women Voters of Oregon), Sharon Waterman (on behalf
of the Oregon Farm Bureau Federation), and Eric Richardson (on behalf of the
Eugene/Springfield NAACP). We provide the enclosed certified ballot title.
We also received an untimely set of comments from Samantha Gladu and Chi Nguyen
(on behalf of Next Up and APANO). Because the comments were untimely, we were not
required to consider them and they are not specifically discussed below. See ORS 250.067. We
note, however, that most of the objections in those comments also appear in the timely comments
that we considered.
This letter summarizes the comments we received, our responses, and the reasons we did
or did not make proposed changes to each part of the ballot title. We ultimately modified all
parts of the ballot title. ORAP 11.30(6) requires this letter to be part of the record in the event
that the Oregon Supreme Court reviews the ballot title.
//
//
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Procedural constitutional requirements
In addition to the comments noted above, commenter Berman also submitted a separate
letter arguing that the proposed measure fails to comply with the separate-vote requirement of
Article XVII, section 1, of the Oregon Constitution. Whether IP 57 complies with that
requirement is beyond the scope of the ballot title drafting process. See OAR 165-14-0028
(providing for separate review process by Secretary of State to determine whether measure
complies with constitutional procedural requirements for proposed initiative measures).
Accordingly, we do not address that issue here.
A.

The caption

The ballot title must include a caption “of not more than 15 words that reasonably
identifies the subject matter of the state measure.” ORS 250.035(20(a). The “subject matter” is
“the ‘actual major effect’ of a measure or, if the measure has more than one major effect, all such
effects (to the limit of the available words).” Lavey v. Kroger, 350 Or 559, 563, 258 P3d 1194
(2011).
The draft caption read:
Amends Constitution: Repeals legislative redistricting process; creates congressional/state
redistricting commission; equal representation of Democrats, Republicans, others
Several commenters objected that the word “equal” is inaccurate because some
individuals are ineligible to serve on the commission and because Republicans will be
overrepresented relative to their proportion of the population (with nonaffiliated or minor-party
members correspondingly underrepresented). As the Supreme Court recently explained in
connection with the ballot title for another measure that proposed the creation of a redistricting
commission, the way that membership on the commission is allocated is “perhaps the most
politically consequential feature” of the measure and must be included, to the extent space
permits, in the caption. Fletchall v. Rosenblum, 365 Or 98, 108, 442 P3d 193 (2019) (Fletchall
I). For that reason, we included information about the composition of the commission in the
caption. Further, we disagree that the term “equal” is inaccurate or misleading in this context.
The number of members from each group is equal; whether an equal number of members is fair
or unfair is not a matter that the caption should seek to resolve. Cf. id. (holding that the ballot
title could not state that the proposed commission “over-represents” rural areas because “it
appears to include a judgment that the representation of rural areas would be excessive”). Nor is
there room in the caption to explain the limits on who can serve on the commission.
Nonetheless, we conclude that the phrase “equal number” has less potential for confusion
than “equal representation.” We have changed the caption accordingly.
Several commenters objected to the separate “repeals” and “creates” clauses, contending
that they waste space that could be better used if a single “replaces” clause were used instead.
But the Supreme Court recently rejected a similar ballot title that contained a single “replaces”
clause rather than “repeals” and “creates” clauses. Fletchall v. Rosenblum, 365 Or 527, 529, 448
P3d 634 (2019) (Fletchall II) (“Simply stating that the new commission ‘replaces’ redistricting
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by the legislature does not convey that IP 5 would repeal the present constitutional directive
assigning reapportionment to the legislature.”). In view of that ruling, we conclude that both
clauses must appear in the caption here, even though that takes up most of the words available.
Several commenters also objected that the caption does not describe the commission as
an “independent citizen” commission, or words to that effect. We disagree that using those
descriptors would be appropriate or helpful to the voters. The Supreme Court rejected a similar
argument in Fletchall I, where objectors wanted the caption to describe the redistricting
commission as a “non-partisan, citizen commission.” 365 Or at 106. The court noted that the
words “non-partisan” and “citizen” are “not neutral in this context” because they invoke
“familiar and emotionally charged themes relating to political independence and government by
‘professional politicians.’” Id. Moreover, the words “do not add much, if anything, that is
informative to the term that [they] would modify—‘commission.’” Id.
We conclude that the descriptive phrase “independent citizen” suffers from the same
flaws as the phrase “nonpartisan citizen” that the court rejected in Fletchall I. “Independent” is
but a synonym for “nonpartisan” that conveys little if any information to the voters but may
evoke an emotionally charged response. If anything, “independent” is more likely to confuse
voters, because—even assuming that the commenters are correct that the use of the lowercase
will make it clear that caption is not referring to the Independent Party of Oregon—the term
“independent” is often used to mean neither Democrat nor Republican, and the commission
would include members of both parties. Thus, we decline to add language like “independent
citizen” to the caption.
Commenter Trejbal objected to the mention of “Democrats” and “Republicans” when the
measure talks about the two largest political parties. But we conclude that using the party names
is clearer, especially given the limited space available in the caption. (We use the “two largest
parties” explanation in the summary, where there are more words available for explanation.) The
Democratic and Republican parties are by far the largest parties in Oregon, so absent a major
realignment in voter affiliation, those are the parties that will occupy the seats allocated to the
two largest parties. And Trejbal’s suggested alternative (“equal representation: two largest
parties, others”) leaves it unclear whether the two largest parties together make up half of the
commission, with “others” making up the other half, or whether they each make up a third with
“others” also making up a third. Although theoretically a third party could overtake Democrats
or Republicans in the future, we conclude that the caption is accurate at present and that using
the party names makes it more comprehensible.
We certify the following caption:
Amends Constitution: Repeals legislative redistricting process; creates congressional/state
redistricting commission; equal number of Democrats, Republicans, others
B.

The “yes” result statement

A ballot title must include a “simple and understandable statement of not more than 25
words that describes the result if the state measure is approved.” ORS 250.035(2)(b). The
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statement should identify the measure’s “most significant and immediate effect.” Novick/Crew
v. Myers, 337 Or 568, 574, 100 P3d 1064 (2004).
The draft “yes” result statement read:
Result of “Yes” Vote: “Yes” vote repeals constitutional provision
requiring state legislative redistricting by legislature; creates commission to draw
congressional/state legislative districts; equal representation of Democrats,
Republicans, others.
Commenters raised the same objections to the “yes” statement that they did to the
caption: that it should not use the word “equal,” that it should say “replaces” rather than
“repeals” and “creates,” that it should use the term “independent citizen commission,” and that it
should not name specific parties. We reject those comments for the reasons explained above, but
we again change “representation” to “number.”
Commenter Berman objected to the word “provision” rather than “provisions,” because
the measure repeals two provisions of the Oregon Constitution. We have made that change.
Commenter Berman also asserted that the statement should address the measure’s limits
on who can serve on the commission and the changes to redistricting criteria. In view of the
limited space available, we disagree that those details need to be in the result statement. See
Fletchall I, 365 Or at 114 (holding that certain matters can be relegated to the summary when
they are not “one of the measure’s most significant effects” and there is a need to describe
“other, more important results” if the measure is enacted). As noted below, both are mentioned
in the summary instead.
Several commenters objected that the result statement does not convey how big a change
it would be to shift responsibility for redistricting from an elected legislature to an unelected
commission, with no legislative or judicial oversight. We disagree. The statement makes it clear
that the responsibility is being removed from the legislature and conferred on a commission.
Although space does not permit discussing in the result statement how commissioners are
chosen, that information is included in the summary.
We certify the following “yes” result statement:
Result of “yes” vote: “Yes” vote repeals constitutional provisions requiring state
legislative redistricting by legislature; creates commission to draw congressional/state legislative
districts; equal number of Democrats, Republicans, others.
C.

The “no” result statement

A ballot title must include a “simple and understandable statement of not more than 25
words that describes the result if the state measure is rejected.” ORS 250.035(2)(c). The
statement “should ‘address[] the substance of current law on the subject matter of the proposed
measure.’” McCann v. Rosenblum, 354 Or 701, 707, 320 P3d 548 (2014) (quoting Novick/Crew,
337 Or at 577) (emphasis omitted).
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The draft “no” result statement read:
Result of “No” Vote: “No” vote retains the current redistricting process,
in which the legislature draws the boundaries of congressional and state
legislative districts; maintains constitutional provision.
Several commenters objected that the statement does not indicate that the current process
is controlled by self-interested politicians. We conclude that adding language to that effect
would not be neutral, and for that reason we do not do so. Cf. Fletchall I, 365 Or at 106–07
(noting that “familiar and emotionally charged themes relating to political independence and
government by ‘professional politicians’ * * * would have a greater tendency to promote passage
of the measure than to convey its actual content to the voters”).
Those commenters also objected to the final clause, contending that it does not add any
information that would be helpful to voters. We agree and have removed it.
Commenter Berman objected that the result statement does not mention that a “no” vote
would retain current redistricting criteria. But because we have not included anything about that
issue in the “yes” result statement, we conclude that it should not be mentioned in the “no”
statement either. Berman also objected that the “no” result statement does not mention that the
legislature’s members are strictly apportioned in accordance with population. We conclude that
it is appropriate to note that the members of the legislature are elected, which makes a similar
point.
We certify the following “no” result statement:
Result of “No” Vote: “No” vote retains the current redistricting process, in which the
elected legislature draws the boundaries of congressional and state legislative districts.
D.

The summary

A ballot title must include a “concise and impartial statement of not more than 125 words
summarizing the state measure and its major effect.” ORS 250.035(2)(d). The summary’s
purpose is to “help voters understand what will happen if the measure is approved.” Fred Meyer
Inc. v. Roberts, 308 Or 169, 175, 777 P2d 406 (1989).
The draft summary read:
Amends Constitution. Oregon Constitution requires legislature to
reapportion state legislative districts every ten years. Legislature also draws
congressional districts. Measure repeals current state constitutional/legislative
processes; creates twelve-member commission to draw both congressional and
state legislative districts; specific requirements for membership. Secretary of State
randomly selects first six members from applicant group; other members chosen
by first six. One-third of members must be registered with each of largest two
political parties, one-third unaffiliated or from other parties. District lines drawn
according to specific redistricting criteria. At least one member from each group
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must agree for commission to approve map or take other action. Measure requires
commission to achieve “competitiveness” (defined) to extent practicable;
prohibits considering the residence of incumbents/candidates. Other provisions.
Commenters raised some the same objections to the summary that they did to the caption
and “yes” statements: that it should not use the word “equal,” that it should use the term
“independent citizen commission,” and that it should emphasize the shift in responsibility for
redistricting from an elected legislature to an unelected body. We reject those comments for the
reasons explained above.
Almost all of the commenters objected to the inclusion of information about the
“competitiveness” criterion, contending that the measure makes other changes to redistricting
criteria. Although we find it unclear whether any of the other changes amount to a significant
change from current law, we agree that it would be sufficient to say that the measure “changes
redistricting requirements.” Cf. Fletchall I, 365 Or at 113 (concluding that a general phrase like
“changes redistricting requirements” is preferable to mentioning some specific changes but not
others).
Most of the commenters objected that the summary did not contain more information
about who cannot serve on the commission. Some sought to emphasize that professional
politicians and lobbyists are excluded; other sought to emphasize that new Oregonians or
individuals who have changed party affiliation are excluded. Unfortunately, all of the measure’s
details cannot be captured in the available words and, as with the changes to the redistricting
criteria, runs into the problem of mentioning some without mentioning others. Nonetheless, we
agree that the phrase “specific requirements for membership” does not adequately convey the
types of restrictions that the measure imposes. We therefore substitute a fuller explanation:
“Commission membership restricted based on length of residence/party affiliation, recent
political work, political contributions, or family members who engaged in certain political
activity.”
Several commenters suggested that for clarity’s sake, the summary should replace the
fractions used to describe the number of commissioners in each group (one-third) with a number
(four). We agree and have made that change.
Several commenters objected that the result statement does not discuss provisions such as
the measure’s limitations on removing commissioners, limitations on legislative control of the
commission, and increased authority of the Secretary of State to oversee the process. In our
view, however, those matters are either adequately covered by the summary’s current language
or are not so significant that they should displace the descriptions of the measure’s other effects.
Cf. Blosser v. Rosenblum, 358 Or 312, 319 n 3, 363 P3d 1280 (2015) (noting that the 125-word
limit should be a consideration in whether to include details in the summary). Similarly,
although several commenters objected that the summary does not mention the measure’s hearing
and public-participation requirements, those requirements do not represent a significant change
from current law. We conclude that mentioning them is less important than noting the other
effects of the measure.
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Finally, some commenters objected that the measure itself has various ambiguities that
leave it unclear, for example, how the pool of commissioners would be screened if the state has
no administrative law judges who are not Democrats or Republicans, or what would happen if a
commissioner switched party affiliation during his or her term of office. But it is not the purpose
of a ballot title to highlight every potential legal issue, to interpret ambiguous language in a
measure, or to speculate how a court might rule in the future. See Kane v. Roberts, 310 Or 423,
428, 799 P2d 639 (1990) (conjecture about the potential ramifications or secondary effects of a
proposed measure does not belong in a ballot title, and the summary need not state that the
measure’s effects would have to be determined by the courts). We conclude that the potential
ambiguities identified by commenters are not so significant or so likely to occur that they need to
be identified with a phrase like “effect unclear.”
We certify the following summary:
Summary: Amends Constitution. Oregon Constitution requires legislature to reapportion
state legislative districts every ten years. Legislature also draws congressional districts. Measure
repeals current state constitutional/legislative processes; creates twelve-member commission to
draw both congressional and state legislative districts. Commission membership restricted based
on length of residence/party affiliation, recent political work, political contributions, or family
members who engaged in certain political activity. Secretary of State randomly selects first six
members from applicant group; other members chosen by first six. Four members must be
registered with each of largest two political parties, four unaffiliated or from other parties. At
least one member from each group must agree for commission to approve map or take other
action. Changes redistricting criteria. Other provisions.
E.

Conclusion
We certify the attached ballot title.
Sincerely,

/s/
Benjamin Gutman
______________________________
Benjamin Gutman
Solicitor General
benjamin.gutman@doj.state.or.us

Enclosure
C. Norman Turrill
3483 SW Patton Rd.
Portland, OR 97201
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Sharon K. Waterman
87518 Davis Creek Lane
Bandon, OR 97411

R ECEI VED
JAN 30, 2020 4:16pm

Elections Division

Certified by Attorney General on January 30, 2020.
/s/ Benjamin Gutman
Solicitor General

BALLOT TITLE

Amends Constitution: Repeals legislative redistricting process; creates
congressional/state redistricting commission; equal number of Democrats,
Republicans, others
Result of “Yes” Vote: “Yes” vote repeals constitutional provisions requiring
state legislative redistricting by legislature; creates commission to draw
congressional/state legislative districts; equal number of Democrats, Republicans, others.
Result of “No” Vote: “No” vote retains the current redistricting process, in which
the elected legislature draws the boundaries of congressional and state legislative
districts.

Summary: Amends Constitution. Oregon Constitution requires legislature to
reapportion state legislative districts every ten years. Legislature also draws
congressional districts. Measure repeals current state constitutional/legislative processes;
creates twelve-member commission to draw both congressional and state legislative
districts. Commission membership restricted based on length of residence/party
affiliation, recent political work, political contributions, or family members who engaged
in certain political activity. Secretary of State randomly selects first six members from
applicant group; other members chosen by first six. Four members must be registered
with each of largest two political parties, four unaffiliated or from other parties. At least
one member from each group must agree for commission to approve map or take other
action. Changes redistricting criteria. Other provisions.
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Elections Division

NOTICE OF FILING AND PROOF OF SERVICE
I certify that on February 25, 2020, I directed the original Respondent's
Answering Memorandum to Petition to Review Ballot Title Re: Initiative
Petition No. 57 (Supreme Court) to be electronically filed with the Appellate
Court Administrator, Appellate Records Section, and served upon Steven C.
Berman, attorney for petitioner, by using the court's electronic filing system.
I further certify that on February 25, 2020, I directed the Respondent's
Answering Memorandum to Petition to Review Ballot Title Re: Initiative
Petition No. 57 (Supreme Court) to be served upon C. Norman Turrill and
Sharon K. Waterman, chief petitioners, by mailing a copy, with postage
prepaid, in an envelope addressed to:
C. Norman Turrill
3483 SW Patton Rd.
Portland, OR 97201

Sharon K. Waterman
87518 Davis Creek Lane
Bandon, OR 97411

/s/ Benjamin Gutman
_________________________________
BENJAMIN GUTMAN #160599
Solicitor General
benjamin.gutman@doj.state.or.us
Attorney for Respondent
Ellen F. Rosenblum, Attorney General,
State of Oregon
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